This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


iS) 


\ 


V 


C 


I 


^^s^ 


1 


.^  -^ViJL_.    ^    f  '^j^k^^ 


rL.ui&9^H 


A: 


I 


REPORTS  OF  CASES 


ABiGDED  AND  DETERMINED 


Cnglisji  Cnttrt0- %  Cnmmnii  tm. 


TABLES  OF  THE  CASES  AND  PRINCtleAi- MATTERS. 


HBBITOFOBI    OONDBNSID    BT        , 

THOMAS  SERGEANT  and  JOHN  C.  LOWBER,  Esqrs., 

jSnm  Hfprintti  in  Ml 


VOL.  XXIII. 

CONTAINING  THE  CASES  DECIDED  IN  THE  COURT  OP  KING»S  BENCH,  FROM 
HILARY  TERM,  2  WILLUM  IV.  1832,  TO  TRINITY  TERM,  1882,  INCLU- 
SIVE;    AND  IN  THE  COURT  OF  COMMON    PLEAS,  AND  OTHER 
COURTS,  FROM  TRINITY  TERM,  1882,  TO  EASTER  TERM, 
8  WILLIAM  IV.  1888,  INCLUSIVE. 


PHILADELPHIA: 
T.  &  J.  W.  JOHNSON,  LAW  BOOKSELLERS, 

PUBLISHERS    AND   IMPORTERS, 
NO.  197  CHESTNUT  STREET. 

1852. 


359629 


19  SLJm 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


€^i  €mx\  nf  iaing'0  Senrlj. 


TABLES  OF  THE  CASES  AND  PRINCIPAL  MATTERS. 


BY 

RICHARD  VAUGHAN  BARNEWALL, 

,  'of  I.IHOOIiir'8  IH1^ 

AND 

JOHN  LEYCESTER  ADOLPHUS, 

OF  VHB   INHBE   TSMPI.^ 
BSQRS.,    BARBISTBB8    AT    LAW. 


VOL.  ni. 

CONTAINING  THE  CASES  OF  HILART,  EASTER.  AND  TRINITY  TERMS, 
IN  THE  SECOND  TEAR  OF  WIIXUM  IV.,  1882. 


PHILADELPHIA: 
T.  &  J.  W.  JOHNSON,  LAW  BOOKSELLERS, 

PUBLISHERS  AND  IMPORTERS, 

no.  m  omsTNirr  gnmr. 

1852. 


JUDGES 


COURT    OF   KING'S   BENCH, 


DVKMa  THB  nUOD  01  TH>8B  RBP0RT8. 


CHARLES  LORD  TENTERDEN,  C.  J. 
Sir  JOSEPH  LITTLEDALE,  Knt. 
Sir  JAMES  PARKE,  Ent. 
Sir  WILLIAM  ELLAS  TAUNTON,  Knt. 
Sir  JOHN  PATTESON,  Knt, 

ATTOBNBT-GENEBAIi. 

Sir  THOMAS  DENMAN,  Knt. 

SOLiaTOB-QENEBAL. 

Sir  WILLIAM  HORNE,  Knt. 


TABLE 


NAMES     OF     CASES 


BEPOETBD  IN  THIS  VOLUME. 


PAGX 

Adams  y.  Osbaddeston,  Esq.  .    489 

Aire  and  Calder  Navigation  Company, 

Rex  V 139,  533 

Alderson  ▼.  Langdale  .    660 

Annitage  v.  Hamer 
Ashcroft  V.  Bourne   .... 
Askew  V.  Wilkinson 

Aston,  Saunders  r 

Attorney-General  v.  The  Master  of 

Brentwood  School 
Aylesbnry,  Inhabitants  of,  Rex  v.     . 

B 
Back,  Slowman  v 


793 
684 
152 
881 

59 
569 

103 
354 
427 
706 


Badcock,  Stephens,  Clerk,  t. 
Baildon,  Inhabitants  of.  Rex  v. 
Banbury,  Inhabitants  of,  Rex  v.    . 
Banks,  Right  on  the  demise  of  Tay- 
lor v 664 

Bardons  and  Another,  Selby  v.     .  2 

Becke,  ex  parte  ....  704 
Beilby  qui  tarn  v.  Raper  284 

Bemasconi,  t.  Farebrother  and  Others  372 
Booth,  Martindale  v.  .  .  .  498 
Boucher.  Prescott  v.      .        .        .        849 

Bourne,  Ashcroft  t 684 

Bower,  Doe  dem.  Ashforth  v.       .        453 

Boyle,  Lefevre  v 877 

Biain,  Rexv 614 

Bremroee  y.  The  High  Constable  of 

the  Borough  of  Derby  .  .    557 

Brentwood  School,  the  Master  of,  At- 
torney-General y.      .        .        .  59 

Brettcll,  Rex  y 4^4 

Bristol,  Miles  v.  The  Inhabitants  of  945 
Britten  y.  Wait  915 

Broxtowe,  Inhabitants  of  the  Hundred 
of,  Lowe  y 550,  655 


PAGl 

Buchanan,  Edwards  y. .  .        788 

Built,  Hoby  y. .  -^  .  .  .  .350 
Burrell  y.  Nicholson      .  .        649 

C 
Cambridgeshire,  Justices  of,  Rex  v.    887 
Cartwright  v.  Cooke     .  .        701 

Chapman,  Whitchurch  v.  .  .691 
Cheadle,  Inhabitants  of.  Rex  v.  .  833 
Child  Okeford,  Inhabitants  of.  Rex  v.  809 
Clark  and  Another  y.  Crownshaw        804 

Cliffe,  Newland  y 630 

Coates,  Nash  y 839 

Cohen,  Crowley  v 478 

Coropton,  Smith  y.  .         189,407 

Constable,  Rex  y 659 

Cooke,  Cartwright  y.    .  701 

Courtauld,  Harrison  y.  .  .  .36 
Corpe  y.  Glyn,  Esq.      .  801 

,  Glyn  y 801 

Crowley  y.  Cohen  .  .  .  478 
Crownshaw,  Clark  and  Another  y.  .  804 
Cumberland  y.  Kelley  .  .  .  602 
Cumberworth,  Inhabitants  of,  Rex  y.    108 

D 

Dean,  Ward  y 234 

Dean  and  Chapter  of  Rochester,  Rex  y .  95 
Derby,  High  Constable  of  the  Borough 

of,  Bremrose  y.  ...        557 
,  Inhabitants  of  the  County  of, 

Rexy 147 

Devereux,  Loton  y 343 

Doe  dem.  Ashforth  y.  Bower  453 
Davies  y,  Eyton    .                .    785 

'         Antrobus  y.  Jepson    .  402 

Jones  y.  Harrison        .        .764 

Sewell  y.  Parratt  469 

Thorn  v.  Phillips  .        .        .    753 

'         Smith  V.  Pike  and  another        738 


8 


TABLE  OP  CASES  REPORTED. 


PAGK 

Doe  dera.  Fisher  v.  Saunders  .        .    783 

• Curtis  V.  Spitty  .  182 

Abdy,  Sir  W.,  v.  Stevens  and 

Another     .        .        .  •      .      .  .        299 

Sturges  ▼.  Tatchell        .        .    675 

Nonis  and  Others  v.  Tucker     473 

Patteshall  v.  Turford  890 

Donellan  V.  Read'  ....  899 
Downing  College  ▼.  Pnrchas  1B2 

Dremerchion,  Inhabitants  of,  Rex  v.  420 
Drew,  Saunders  v.  .  .  .  445 
Drewell  V.  Towler    .        .  .735 

Dummer  v..  Pitcher       .  .        347 

Dunston  and  Clarke  v.  The  Imperial 

Gas  Light  and  Coke  Company     .     125 
Dursley,  Inhabitants  of^  Rex  V.     .        465 

E 
Edwards  v.  Buchanan  .        .    788 

Elgie,  Green  v 437 

Elmley  Castle,  Inhabitants  of,  Rex  v.  826 
Essex,  Justices  of,  Rex  v.    .  941 

Everett  v.  Youells  .  .  .  .349 
Eyton,  Doe  dem.  Davies  v.  .        .        785 

F 
Farebrother,  Bemasconi  and  Others  v.  372 

.  Fielder,  Rex  v 659 

Flight,  Manning  and  Others  v.  .211 
Ford  V.Jones        ....        248 

Forster,  Gowan  v 507 

Fox  V.  Gaunt  ....  798 
Frost  V.  Frost 612 

G 

Garrett  and  Clark,  ex  parte,  v.  The 

Mayor  of  Newcastle,    .        .        .252 
Gas  Light  and  Coke  Company,  Impe- 
rial, Dunston  v 125 

Gaunt,  Fox  v 798 

Gillon   and  .The  Mersey  and  Clyde 
Navigation  Company,  In  the  matter 

of, 493 

Glyn,  Esq.,  Corpe  v.  .  .  .  801 
— -,  Esq.,  V.  Corpe  .  .  .801 
Gowan  v.  Forster,  ...  507 
Govett,  Lowe  and  Another  v.  .  .  863 
Graves  v.  Key  313 

Gravesend,  Inhabitants  of,  Rex  v.  .  240 
Green  v.  Elgie      ....        437 

H 

Halesworth,  Inhabitants  of.  Rex  v.  .  717 
Hall,  Sheppard  v.  ...  483 
V.  Tapper         ....    655 


Hamer,  Armitage  v.     . . 
Harrington  v.  Price  and  Another 
Harrison,  Wyatt  v. 

V.  Courtauld 

,  Doe  d.  Jones  v.    . 


PAOE 

793 
170 
871 
36 
764 

566 
404 
295 

77 

304 

399 

350 

50 

20 


Hatfield  Broad  Oak,  Inhabitants  of, 
Rexv 

Havelock,  Roberts  v. 

Heaver.  Manser  v. 

Henley,  Esq.  (in  error),  Mayor  and 
Burgesses  of  Lyme  Regis  v. 

Hill  and  Others,  Mason  v. 

Hillary,  Whippy  v. 

Hobyv.  Built    .... 

Hodgson.  Simonds  and  Another  v. 

Hop  wood,  Wells  v.  . 
I 

Imperial  Gas  Light  and  Coke  Com- 
pany, Dunston  v 125 

J 

Jepson,  Doe  d.  Antrobus      v. .        .  402 

Johnson  and  Moore,  Simons,  Clerk,  v.  175 

Jones,  Ford  v 248 

V.  Jones     ....  967 

,  Welherell  v 221 

K 

Kelley,  Cumberland  v.  .  .  .  602 
Kennedy  V.  Withers  ...  767 
Kent,  Justices  of,  Rex  v.  .  .250 

Key,  Graves  V 313 

Kymer,  Taylor  v 320 

L 
Lambeth,  Churchwardens  of.  Rex  v.    651 
Langdale,  Alderson  v.      .        .        .    660 
Lefevre  v.  Boyle  ....        877 
Lewthwaite,  Simpson  v.  .  .    226 

Linkinhorae,  Inhabitants  of.  Rex  v.  413 
London,  The  Mayor  and  Aldermen  of. 

Rex  V 255 

Loton  V.  Devereux   ....    343 
Lowe  and  Another  v.  Govett        .        863 
V.  The  Inhabitants  of  the  Hun- 
dred of  Broxtowe,     .        .         550,  555 
Lyme  Regis,  Mayor  and  Burgesses  of, 
V.  Henley,  Esq.  (in  error)         .  77 

M 

Manning  and  Others^  v.  Flight  .  211 
likanser  v.  Heaver        .  295 

Marshall  and  Another,  Sabourin  v.  .  440 
Martin  v.  Martin          .  934 

Martindale  v.  Booth         .        .  .498 


TABLE  OP  CASES  REPORTED. 


PAOB 

Mason  t.  Hill  and.Otheis  304 

Mayor  and   Aldermen   of  London. 

Rexv. 255 

Mayor  and  Burgessea  of  Lyme  Regb 

▼.  Henley,  Esq.  (in  error)         .  77 

ftlayor,  Aldermen,  and  Bnrgesaes  of 

Newport  V.  Saunders  411 

Mersey  and  Clyde  Navigation  Com- 
pany, Gillon  v.  ...        493 
Middlesex,  Inhabitants  of,  Rex  v.    .    201 

,  Justices  of,  Rex  v.    .  100,  938 

.  946 

596 

.  237 

184 

.  917 

396 

.  743 


Miles  V.  Inhabitants  of  Bristol 
Miller,  Sammon  y.       .        .        . 

Moate,  Rex  y 

Moore,  Rex  v 

Moore  v.  Ramsden  . 

Morrice,  Pearse  v.        .        . 

Mashett,  Wilson  y.  . 

Musters  y.  The  Inhabitants  of  the 

Hundred  of  Thnrgarton  .    556 

N 
Nacton,  Inhabitants  of,  Rex  y.         .    543 
Nash  Y.  Coates, .  .        .  839 

Newcastle^  the  Mayor  of,  ex  parte 

Garrett  and  Clark  v.  .        .        252 

Newland  r.  Cliffe  ....  630 
Newport,  Mayor  of,  y.  Saunders  .  411 
NichoUs  and  Another  y.  Norris,  41 

Nicholson,  Burrell  y.    .        .  649 

Norris,  NichoUs  and  Another  v.  .41 
North  Ceraey,  Inhabitants  of,  Rex  y.    463 

O 

Oldfield,  RexY 659 

Osbaldeston,  Esq.,  Adams  y.  489 

P 
Parkes  y.  Renton  .        .105 

Parratt,  Doe  dem.  Sewell  y.  469 

Pearse  Y.  Morrice  ....  396 
Penkridge.  Inhabitants  of.  Rex  y.  538 
Pensax;  Inhabitants  of,  Rex  y.  .815 
Phillips,  Doe  dem.  Thorn  y.  .  .  753 
Piddlebinton,  Inhabitants  of,  Rex  y.  460 
Pierce  Y.  Street  ....  397 
Pike  and  another,  Doe  dem.  Smith  y.    738 

Pinney,  Rex  y 947 

Pitcher,  Dummer  y.      .        .  347 

Pittegrew  v.  Pringle  .514 

PdhiU  Y.  Walter  114 

Poushett,  Warner  Y.  .921 

Prescott  Y.  Boucher  ...  849 
Price  and  Another,  Harrington  y.     .     170 


Price,  Weaver  y.  ... 

— — ,  Williams  v.     . 
Pringle,  Pittegrew  y.     .        .        . 
P.urchas,  Downin|p  College  v.  . . 
R 

Raper,  Beilby  y 

Read,  Donellan,  y 

RegulcB  Generales        .        .        374, 

Renton,  Parkes  y 

Rex  Y.  The  Aire  and  Calder  Naviga- 
tion Company        .        .139, 

v.  Aylesbury,  Inhabitants  of 

Y.  Baildon,  Inhabitants  of' 

—  v.  Banbury,  Inhabitants  of   . 

v.  Brain    ..... 

V.  Brettell     .... 

V.  Cambridgeshire,  Justices  of 

Y.  Cheadle,  Inhabitants  of    . 

v.  Child  Okeford,  Inhabitants  of 

Y.  Constable 

v.  Cumberworth,  Inhabitants  of 

v.  Dean  and  Chapter  of  Ro- 
chester,        .... 

v.  Derby,  the  Inhabitants  of  the 

county  of      ...        . 

v.  Dremerchion,  Inhabitants  of 

v.  Dursley,  Inhabitants  of 

v.  Elmley  Castle,  Inhabitants  of 

v.  Essex,  Justices  of 

v.  Fielder     .        .        .        .    ' 

V.  Gravesend,  Inhabitants  of    . 

V.  Halesworth,  Inhabitants  of 

V.  Hatfield  Broad  Oak,  Inhabi- 
tants of     ...        . 
-^—  V.  Kent,  Justices  of  . 

V.  Lambeth,  Churchwardens  of 

v.  Linkinhome,  Inhabitants  of 

v.  London,  the  Mayor  and  Al- 
dermen of    . 

v.  Middlesex,  The  Justices  of 

.     100, 

v.  Middlesex,  Inhabitants  of 

v.  Moate  .... 

Y.  Moore      .... 

V.  Nacton,  Inhabitants  of 

v.  North  Cemey,  Inhabitants  of 

Y.Oldfield        .... 

v.  Penkridge,  Inhabitants  of 

Y.  Pensax,  Inhabitants  of 

V.  Piddlebinton,  Inhabitants  of 

Y.  Pinney         .... 

—  Y.  St.  Giles,  York,  Inhabitants  of 


PAGB 

409 
695 
514 
162 

284 
899 
394 
105 

533 
569 
427 
706 
614 
424 
887 
833 
809 
659 
108 

95 

147 
420 
465 
826 
941 
659 
240 
717 

566 
250 
651 
413 

255 

938 
201 
237 
184 
543 
463 
659 
538 
815 
460 
947 
573 


10 


TABLE  OF  GASES  REPORTED. 


Rex  v.  St.  Martin's  in  the  Fields, 
Churchwardens  and  Over- 
seers of        ...        . 

V.  St.  Mary,  Lambeth,  Church- 
wardens of       .        .        . 

V.  Salop,  Justices  of 

V.  Sheriffs  of  the  City  of  York 

V.  Sherrington,  Inhabitants  of 

V.  Shrewsbury,  Trustees  for 

Paving       .... 

V.  Spreyton,  Inhabitants  of 

— —  V.  Wood        .... 

V.  Wright         .... 

Right  on  the  demise .  of  Taylor  v. 
Banks        

Roberts  v.  Havelock 

Robertson  v.  Score 

Robinson,  Strutt  v 

Rochester,   Dean    and   Chapter  of. 
Rex  V.  .        .      w '  >7S      ^ 

Rogers,  Shears  v. 


907 

651 
910 
770 
714 

216 
818 
657 
681 

664 
404 
338 
395 

362 


440 


Sabourin  v.  Marshall  and  Another 

Saint   Giles,   York,  Inhabitants  of, 
Rexv 573 

Saint  Martin's  in  the  Fields,  Church- 
wardens and  Overseers  of.  Rex  v.     907 

Saint  Mary,  Lambeth,  Churchwar- 
dens of.  Rex  v.      . 

Salop,  Justices  of.  Rex  v. 

Sammon  v.  Miller    . 

Saunders  v.  Aston 

,  Doe  dera.  Fisher  v. 

— ^  v.  Drew. 

-,  Mayor  of  Newport  v. 


651 
910 
596 
881 
783 
445 
411 
523 
338 
2 
362 
433 
770 
714 


Scaife  v.  Tobin 

Score,  Robertson  v. 

Selby  V.  Bardons  and  Another 

Shears  v.  Rogers 

Sheppard  v.  Hall 

Sheriffs  of  the  City  of  York,  Rex  v. 

Sherrington,  Inhabitants  of,  Rex  v. 

Shrewsbury,  Trustees    for    Paving, 

Rex  V 216 

Simonds  and  Another  v.  Hodgson  50 

Simons,  Clerk,  v.  Johnson  and  Moore  175 
Simpson  v.  Lewthwaite  .  .  226 
— — -  v.  Unwin  ....  134 
Slowman  v.  Back  .        103 

Smith  V.  Compton     .        .        .     189,  407 

,  Soulby  V 929 


PAGB 

Smith  V.  Wilson        .        .        .        .728 

Soulby  V.  Smith    ....  929 

Spitty,  Doe  dem.  Curtis  v.                 .  182 

Spreyton,  Inhabitants  of,  Rex  v.    .  818 

Stead  V.  Thornton     ....  357 

Stephens,  Clerk,  v.  Badcock         .  354 
Stevens  and  Another,  Doe  dem.  Sir 

W.Abdyv 299 

Street,  Pierce  v 397 

Strutt  V.  Robinson                  .        .  395 

T 

Tapper,  Hall  v 655 

Tatchell,  Doe  dem.  Sturges  v.        .  675 

Taylor  v.  Kymer       ....  320 

Thorn  V.  Woolcombe    .        .        .  586 

Thornton,  Stead  v 357 

Thorpe  V.  Thorpe          ...  580 

Thurgartoni'  Hundred  of.  Musters  v.  556 

Tobjn,  ^iyevJ     ....  523 

Towler,  Drewell  v 735 

Tucker,  Doe  dem.  Norris  and  Others  v.  473 

Turford,  Doe  dem.  Patteshall  v.     .  890 

U 

Unwin,  Simpson  v.        .  134 

W 

Walter,  Polhill  v.      .        .        .        .  114 

Wait,  Britten  V 916 

Ward  V.  Dean 234 

Warner  V.  Potchett                .        .  921 

Weaver  v.  Price       ....  409 

Wells  V.  Hopwood        ...  20 

West  V.  WiUiams     ....  345 

Wetherell  V.  Jones        .        .        .  221 
Whippy  V.  Hilary     .        .        .        .399 

Whitchurch  v.  Chapman      .        .  691 

Wilcock  V.  Windsor  and  Others  43 

Wilkinson,  Askew  v.    .        .  152 

Williams  v.  Price      ....  695 

,  West  v.         .        .  345 

Wilson,  Smith  v 728 

v.  Mushett         ...  743 

Windsor  and  Others,  Wilcock  V.  43 

Withers,  Kennedy  v.    .        .        .  767 

Wood,  Rexv 657 

Woolcombe,  Thorn  v.   .        .  586 

Wright,  Rexv 681 

Wyatt  V.  Harrison          .        .        .  87 1 

Y 

York,  Sheriffs  of  the  City  of,  Jlex  v.  770 

Youells,  Everett  v.        .        .        .  349 


'..-•Q  A  S  E  S 

ARGUED-iNj).  DETEBMINED 

•        •     • 
•  ••     •  • 

COURT    OF    KIN*G.*S    BENCH, 

IS  -•  •••  • 

"•"  -"  '- 

IN  THE  SECOKISJYEAR  OFTHE  REIGN  OP  WILLIAM  IV.  (a) 

MEMORANDUM. 

Pursuant  to  the  statute  1  &  2  W.  4,  e.  56,  his  Majesty,  by  his  letters  patent, 
dated  the  5th  of  December,  1831,  constituted  a  Court  to  be  called  The  Court 
of  Bankruptcy,  and  appointed  the  Honourable  Thomas  ErsJdne  to  be  the  Chief 
Judge,  and  Albert  PeUy  John  Oross,  and  George  Eose,  Esquires,  to  be  the  other 
Judges  of  that  Court. 

»2]  *H.  C.  SELBY,  Esq.,  v.  BARDONS  and  Another. 

An  avowry  in  replevin  stated  that  the  plaintiff  was  an  inhabitant  of  a  parish,  and 
rateable  to  the  relief  of  the  poor,  in  respect  of  his  occupation  of  a  tenement  situate  in 
the  place  in  which,  &o.,  that  a  rate  for  the  relief  of  the  poor  of  the  said  parish  was 
duly  made  and  published,  in  which  the  plaintiff  was  in  respect  of  such  occupation 
duly  rated  in  the  sum  of  7/. ;  that  he  had  notice  of  the  rate,  and  was  required  to  pay, 
but  refused :  that  he  was  duly  summoned  to  a  petty  sessions  to  show  cause  why  he 
refused ;  that  he  appeared,  and  showed  no  cause,  whereupon  a  warrant  was  duly 
made  under  the  hands  of  two  justices  of  the  peace,  directed  to  defendant,  requiring 
him  to  make  distress  of  the  plaintiff's  goods  and  chattels;  that  the  warrant  was 
delivered  to  defendant,  under  which  he  as  collector  justified  taking  the  goods  as  a 
distress,  and  prayed  judgment  and  a  return.  Plea  in  bar,  de  injuria,  &c.  Special 
demurrer,  assigning  for  cause,  that  the  plea  offered  to  put  in  issue  several  distinct 
matters,  and  was  pleaded  as  if  the  avowry  consisted  merely  in  excuse  of  the  taking 
and  detaining,  and  not  in  a  justification  and  claim  of  right : 

Held,  by  Pabkx  and  PATTEaoN,  Js.,  Lord  Tbntbbdev,  C.  J.,  dissentiente,  that  the  plea 
in  bar  was  good. 

Declaration  in  replevin  for  taking  the  plaintiff's  goods  and  chattels  in 
Yerulam  Buildings,  Gray's  Inn,  in  the  county  of  Middlesex,  and  detaining  the 
same  against  sureties  and  pledges.  The  fourth  avowry  and  cognizance  were  by 
the  defendant  Bardons,  as  collector  of  the  poor-rates  of  that  part  of  the  parish 

(a)  Parke,  J.,  usually  sat  in  the  Bail  Court  this  term.  During  the  first  four  days  of 
the  term,  LUtUdale^  J.,  was  absent  on  a  special  commission  for  the  trial  of  offences  at 
NottinghAm,  and  Taunton,  J.,  on  a  like  commission  at  Bristol. 
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of  St.  Andrews,  Holborn,  which  lies  above  the  bars,  in  the  county  of  Middlesex, 
and  of  the  parish  of  St.  George  the  Martyr  in  the  said  county,  and  by  the  other 
defendant  as  his  bailiff;  and  it  is  stated  that  the  pltjTiitiff  was  an  inhabitant  of 
the  said  part  of  the  parish  of  St.  Andrew,  Holbonw  ai^d*  by  law  rateable  to  the 
relief  of  the  poor  of  that  part  of  the  said  parish^  ana-gf  the  parish  of  St.  Gkorge 
the  Martyr,  in  respect  of  his  occupation  of  a  terleiflent  situate  in  the  said  place 
in  which,  &c.,  and  within  the  said  part  of  th^'^ttuSsh  of  St.  Andrew;  that  a  rate 
for  the  relief  of  the  poor  of  that  part  of  St'l^rfdrew,  Holborn,  and  of  the  parish 
of  St.  George  the  Martyr,  was  duly  ascertfeine'd,  made,  signed,  assessed,  allowed, 
given  notice  of,  and  published  accoidhi^to  the  statutes;  and  that  by  the  said 
rate  the  plaintiff  was,  in  respect  of-^ch  inhabitancy  and  occupation  as  aforesaid, 
duly  rated  *in  the  sum  of  TLi  that>  Pardons,  as  collector,  gave  him  notice  p^o 
of  the  rate,  and  demanded  j)a;^ent,  which  he  refused ;  that  the  plaintiff  *- 
was  duly  summoned  to  appj&^.al  the  petty  sessions  of  the  justices  of  the  peace 
for  the  said  county,  to.b^*;h6lden  at  a  time  and  place  duly  specified,  to  show 
cause  why  he  refused  ^s^Tinent ;  that  he  appeared,  and  showed  no  cause ;  that  a 
warrant  was  duly.  nl&(J&  under  the  hands  and  seals  of  two  justices  of  the  peace 
for  the  county  wn  *  present,  directed  to  Bardons  as  collector,  requiring  him, 
according  to  tb^sCafute,  to  make  distress  of  the  plaintiff's  goods  and  chattels  ; 
that  the  warrant'was  delivered  to  Bardons,  under  which  he,  as  collector,  avowed, 
and  the  other  defendant,  as  his  bailiff,  acknowledged  the  taking  of  the  goods  as 
a  distress,  and  prayed  judgment  and  a  retui*n  of  the  goods.  The  plaintiff* 
pleaded  in  bar  that  the  defendants  of  their  own  wrong,  and  without  such  cause 
as  they  had  in  their  avowry  and  cognizance  alleged,  took  the  plaintiff's  goods 
and  chattels,  &c.  To  this  plea  there  was  a  special  demurrer,  and  the  causes 
assigned  were,  that  the  plea  in  bar  tendered  and  offered  to  put  in  issue  several 
distinct  matters, — the  inhabitancy  of  the  plaintiff;  his  chargeability  to  the 
relief  of  the  poor,  in  respect  of  his  occupation  mentioned  in  the  avowry  and 
cognizance;  the  ascertainment,  making,  signing,  assessing,  allowance,  notice, 
and  publication  of  the  rate ;  the  rating  and  assessment  of  the  plaintiff;  the 
notice  to  him  of  the  rate ;  the  demand  and  refusal  of  the  sum  assessed ;  the 
summons,  the  appearance  before  the  justices,  the  warrant  of  distress,  and 
delivery  thereof  to  the  defendant  Bardons.  Another  cause  assigned  was,  that 
the  plea  in  bar  was  pleaded  as  if  the  avowry  and  cognizance  consisted  wholly 
in  excuse  of  the  taking  and  detaining,  and  did  not  avow  *and  justify  the  ^^^ 
same,  and  claim  a  right  to  the  goods  and  chattels  by  virtue  of  the  statutes.  ^ 
To  the  fifth  and  sixth  avowries  and  cognizances,  which  were  similar  in  form  to 
the  fourth,  the  plaintiff  pleaded  de  injuria ;  and  there  were  special  demurrers, 
assigning  the  same  causes  as  above.     The  plaintiff  joined  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term  by  Coleridge  in  support  of  the 
demurrer,  and  Maule  contr^.  The  Judges  not  being  agreed  in  their  opinions, 
now  delivered  judgment  seriatim.  The  points  urged  and  the  authorities  cited 
in  argument  are  sufficiently  stated  and  commented  on  in  the  opinions  delivered 
by  them. 

Patteson,  J.  The  pleas  in  bar  to  the  fourth,  fifth,  and  sixth  cognizances 
are  so  entirelv  at  variance  with  one  of  the  principal  objects  of  special  pleading, 
viz.,  that  of  bringing  the  parties  to  clear  and  precise  issues  of  fact  or  of  law, 
that  I  cannot  bring  my  mind  to  consider  them  as  maintainable  upon  principle. 
But  if,  upon  the  authority  of  decided  cases,  it  should  appear  that  they  are 
maintainable,  I  am  not  prepared  to  overrule  those  cases  upon  any  opinion  that 
I  may  entertain  respecting  the  inconvenience  of  so  general  a  form  of  issue ;  and 
I  am  free  to  confess  that,  after  an  attentive  examination  of  the  authorities,  I 
am  of  opinion  that  the  pleas  are  maintainable. 

The  leading  case  upon  the  subject  (I  mean  Crocate's  case,  8  Co.  132,  for  the 
year-books  throw  little  light  on  the  subject),  is  oy  no  means  consistent  in  all 
its  different  parts,  and  much  that  is  contained  in  the  four  resolutions  is 
unnecessary  to  the  decision  of  the  case  itself. 
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^e-i       *The  pleadings  were  in  Bnbstance  as  follows : — ^Trespass  for  driving  cattle. 

-'  Plea,  a  right  of  common  as  copyholder  in  a  piece  of  pasture  into  which  the 
plaintiff  had  put  his  cattle ;  and  that  defendant,  as  servant  of  the  commoner^ 
drove  them  out.     Beplication,  de  injuri4  sui  propria  absque  tali  causi. 

The  first  resolution  is  in  substance  this:  that  the  replication  de  injurii 
absque  tali  causi  refers  to  the  whole  plea ;  for  all  is  but  one  cause.  The  second 
resolution  is,  that  where  any  interest  in  land,  or  common,  or  rent  out  of  or  way 
over  land  is  claimed,  de  injuria  is  no  plea ;  for  it  is  properly  when  the  plea 
does  consist  of  matter  of  excuse  only,  and  no  matter  of  interest  whatever.  The 
third  resolution  is,  that  where  the  defendant  justifies  under  authority  from  the 
plaintiff,  de  injuria  is  no  plea ;  so  where  he  justifies  under  authority  of  law. 
The  fourth  resolution  is,  that  the  issue  in  the  case  then  at  bar  would  be  full  of 
multiplicity. 

Upon  the  authority  of  this  case,  if  the  pleas  in  bar  now  under  consideration 
be  bad,  they  must  be  so  on  one  of  the  following  grounds : — 

Either  that  the  avowries  claim  some  interest,  or  that  the  defendant  justifies 
under  authority  of  law  within  the  meaning  of  the  third  resolution,  or  that  they 
are  bad  for  multiplicity. 

In  the  first  place,  as  to  any  claim  of  interest,  it  is  plain  that  the  avowries 
clidm  no  interest  whatever  in  land,  the  sort  of  interest  to  which  the  second  re- 
solution is  in  words  confined.  But,  supposing  any  interest  in  goods  were  within 
the  spirit  of  that  resolution,  still,  I  apprehend  that  it  must  be  an  interest 
existing  antecedent  to  the  seizure  complained  of,  and  not  one  which  arises 
«^1  merely  out  of  that  seizure ;  otherwise  this  plea  could  *never  be  good  in 

^  replevin  where  a  return  of  goods  is  claimed,  and,  of  course,  an  interest  in 
them  is  asserted.  Indeed,  it  seems  to  be  considered  in  some  text-books  that 
this  plea  in  bar  can  never  be  used  in  replevin ;  but  on  reference  to  the  authori- 
ties cited  for  that  position,  they  all  appear  to  be  cases  where  an  interest  in  land 
was  claimed  by  the  avowry.  In  this  respect,  I  confess  that  I  cannot  see  any 
distinction  between  an  action  of  replevin  and  one  of  trespass ;  and  as  the  plain- 
tiff can  bring  either  at  his  election,  it  would  be  strange  if  he  should  be  able  by 
suing  in  trespass  to  entitle  himself  to  the  general  form  of  replication,  but  if  he 
sues  in  replevin  should  be  debarred  from  it.  The  case  of  Wells  v.  Cotterel,  3 
Lev.  48,  was  cited  at  the  bar  to  establish  that  the  plea  of  de  injuria  is  good  in 
replevin ;  but  it  appears  in  that  case  that  three  of  the  Judges  held  it  ffood 
against  tlie  opinion  of  the  fourth,  but  that  all  the  Court  held  the  avowry  bad, 
and  therefore  no  decision  was  necessary  as  to  the  plea.  On  the  other  hand,  the 
case  of  Jones  v.  Kitchin,  1  Bos.  &  Pull.  76,  is  commonly  referred  to  as  estab- 
lishing the  position,  that  this  plea  in  bar  can  never  be  used  in  replevin ;  but  it 
does  not  go  that  length,  for  the  avowry  there  was  for  rent  in  arrear,  and,  there- 
fore, de  injuria  would  have  been  equally  bad  had  the  form  of  the  action  been 
trespass.  For,  in  White  v.  Stubbs,  2  Saund.  294,  which  was  an  action  of  tres- 
pass, de  injuria  was  held  to  be  a  bad  replication,  the  plea  claiming  an  interest 
in  land,  and  justifying  the  taking  the  goods  as  encumbering  a  room  to  which 
the  defendant  showed  title. 

As,  therefore,  the  avowries  in  this  case  show  no  interest  in  land  or  in  the 
•ij.-!  goods  seized,  except  that  which  ^arises  from  claiming  a  return ;  and  as  I 

-*  find  no  authority  for  saying,  that  such  claim  of  return  is  an  interest  witliin 
the  meaning  of  the  second  resolution  in  Cro^ate's  case,  it  seems  to  me  that  the 
avowries  show  matter  of  excuse  only,  and  that,  as  to  this  ground  of  objection, 
the  general  pleas  in  bar  of  de  injuria  are  good. 

In  the  next  place,  are  the  general  pleas  bad  on  account  of  any  authority  in 
law  shown  by  the  avowries  ? 

It  is  certainly  stated  in  the  third  resolution  in  Crogate's  case,  that  the  repli- 
cation de  injuria  is  bad  where  the  plea  justifies  under  an  authority  in  law;  but 
this,  if  taken  in  the  full  extent  of  the  terms  used,  is  quite  inconsistent  with 
part  of  the  first  resolution,  which  states,  that  where  the  plea  justifies  under  the 
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prooeedings  of  a  court  not  of  record,  the  general  replication  may  be  used,  or 
where  it  justifies  under  a  capias  and  warrant  to  sheriff,  all  may  be  traversed 
except  the  capias,  which  cannot,  because  it  is  matter  of  record  and  cannot  be 
tried  by  a  jury.  Now,  the  proceedings  of  a  court  not  of  record,  and  the  war- 
rant to  a  sheriff  and  seizure  under  it,  are  surely  as  complete  authorities  in  law 
as  any  authority  disclosed  by  the  present  avowries.  With  respect  to  the  pro- 
ceedings of  a  court  not  of  record,  a  quasre  is  made  in  Lane  v.  Robinson,  2  Mod. 
102,  whether  a  replication  de  injuria  would  be  good ;  but  the  point  did  not 
arise  in  the  case,  and  the  year-books  referred  to  in  Crogate's  case  warrant  the 
conclusion  that  it  would.  In  Bro.  Abr.  title  De  Son  Tort  demesne,  there  are 
instances  of  this  replication  to  a  plea  justifying  by  authority  of  law.  There  is 
also  the  case  referred  to  in  the  argument  at  the  bar,  of  Chancey  v.  Win  and 
Others,  12  Mod.  680,  in  *which  it  is  laid  down  by  Lord  Holt,  that  de  p#g 
injurii  is  a  good  replication  in  many  cases  where  the  plea  justifies  under  I- 
an  authority  in  law.  I  do  not  therefore  think  that  the  present  pleas  are  objec- 
tionable on  that  ground. 

In  the  last  place,  are  the  pleas  bad  on  account  of  the  issue,  tendered  by  them, 
being  multifarious  ? 

If  this  were  res  Integra,  I  should  have  no  hesitation  in  holding  that  they 
were  bad,  and  it  cannot,  I  think,  be  denied  that  the  present  issues  are  as  full  of 
multiplicity  as  that  in  Crogate's  case,  and  to  which  the  fourth  resolution  there 
applied.  But  I  am  unable  to  find  any  instance  in  which  this  general  replica- 
tion has  been  held  bad  on  that  ground.  The  objection  is  indeed  mentioned  in 
the  cases  cited  from  Lord  Chief  Justice  Willes's  reports,  but  in  no  one  of  those 
cases  does  the  decision  proceed  on  that  objection  alone,  and  in  all  of  them  there 
were  other  undoubted  objections.  In  Cooper  v.  Monke,  Willes,  52,  the  plea 
justified  under  a  distress  for  rent,  and  the  general  replication  was  clearly  bad 
within  the  second  resolution  in  Crogate's  case.  In  Cockerill  v.  Armstrong, 
Willes,  99,  the  plea  justified  under  a  seizure  of  cattle  damage  feasant  in  a  close 
of  which  the  bailiffs  and  burgesses  of  Scarborough  were  alleged  to  be  seised  in 
fee ;  an  interest,  therefore,  was  claimed  in  the  land,  and  the  general  replication 
was  bad  within  the  same  resolution,  and  Lord  Chief  Justice  Eyre  in  com- 
menting on  that  case  in  Jones  v.  Kitchin,  1  Bos.  &  Pull.  80,  expressly  states 
that  the  replication  was  bad  on  that  ground,  and  not  because  it  put  two  or  three 
things  in  issue,  for  that  may  happen  in  every  case  where  the  defence  arises  out 
of  several  facta  all  operating  to  one  point  of  excuse.  In  Bell  v.  Wardell,  p^q 
Willes,  202,  *the  pleas  set  up  a  custom,  which  was  held  bad,  and,  there-  *- 
fore,  any  decision  as  to  the  general  replication  became  unnecessary. 

It  is  every  day's  practice  where  the  plea  justifies  an  assault  in  defence  of  the 
possession  of  a  close,  or  removing  goods  doing  damage  to  it,  to  reply  de  injurift 
generally,  and  yet  this  objection  as  to  the  multifarious  nature  of  the  issue 
would  apply  in  both  cases.  The  same  observation  holds  good  where  this  general 
replication  is  used  in  actions  for  libel  or  slander,  in  which  a  justification  is 
pleaded. 

Many  cases  are.  referred  to  in  Com.  Dig.  tit.  Pleader,  (¥)  18,  and  several  fol- 
lowing numbers,  and,  again,  3  (M)  29,  in  none  of  wnich  do  I  find  that  the 
gene^  form  of  replication  has  ever  been  held  bad  on  account  of  its  putting  in 
issue  several  facts. 

The  cases  of  Robinson  v.  Rayley,  1  Burr.  816,  and  O'Brien  v,  Saxon,  2  B. 
&  C.  908,  are  authorities  to  show  that  it  cannot  be  objected  to  on  that  account, 
provided  the  several  facts  so  put  in  issue  constitute  one  cause  of  defence,  which, 
as  it  seems  to  me,  they  always  will,  where  the  plea  is  properly  pleaded,  how- 
ever numerous  they  may  be,  since  if  they  constitute  more  than  one  cause  the 
plea  will  be  double. 

The  present  avowries  state  many  facts  undoubtedly,  but  they  are  all  necessary 
to  the  defence,  and  combined  together  they  show  but  one  cause  of  defence, 
namely,  that  the  plaintiff's  goods  were  rightly  taken  under  a  distress  for  poor 
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ntes,  and  if  the  general  replication  be  held  bad  in  this  ease,  I  am  at  a  loss  to 
see  in  what  case  such  a  replication  can  be  held  good,  where  it  pats  more  than 
^1^1  one  fact  in  issue.     I  am  compelled,  therefore,  ^however  reluctantly,  to 
-'come  to  the  conclusion,  that  the  pleas  in  bar  are  good. 
Pabke,  J.  (a),  after  stating  the  pleadings,  proceeded  as  follows : — 
The  qnestion  for  our  decision  is,  whether  the  objections  pointed  out  in  the 
special  demurrer,  and  which  have  been  insisted  npon  in  the  argument  before  us, 
are  well  founded  in  law  ?     It  appears  to  me,  upon  an  examination  of  the 
tathoriUes,  that  they  &re  not,  and  that  the  pleas  in  bar  are  good. 

It  is  true  that  these  pleas  in  bar  put  in  issue  a  great  number  of  distinct  facts ; 
and  it  is  also  true  that  the  general  rule  is,  that  where  any  pleading  comprises 
several  traTcrsable  facts  or  allegations,  the  whole  ought  not  to  be  denied  together, 
bat  one  point  alone  disputed :  and  I  am  fully  sensible  that  the  tendency  of  such 
a  rale  is  to  simplify  the  trial  of  matters  of  fact,  and  to  save  much  expense  in 
litigation.  But  it  is  quite  clear,  that  from  a  very  early  period  in  the  history  of 
the  law,  an  exception  to  this  general  rule  has  been  allowed  with  respect  to  all 
actions  of  trespass  on  the  case,  in  the  plea  of  the  general  issue ;  and  with 
respect  to  some  actions  of  tort,  in  the  replication  of  de  injuria  suk  propria 
absque  tali  causft.  This  replication,  where  it  is  without  doubt  admissible, 
geDerally,  indeed  it  may  be  said  always,  putfi  in  issue  more  than  one  f&ct,  and 
often  a  great  number.  For  instance,  in  an  action  of  assault,  where  there  is  a 
justification  that  the  defendant  was  possessed  of  a  house ;  that  the  plaintiff 
«^|-|  entered ;  that  the  defendant  requested  him  to  retire,  and  he  refused ;  *that 
-'  the  defendant  laid  his  hands  on  the  plaintiff  to  remove  him,  and  the  plain- 
tiff resisted  ; — all  these  facts  may  be  denied  by  this  general  replication.  Com. 
Big.  Pleader,  (F)  18.  Halt  v.  Gerard,  Latch,  128,  221,  278.  So,  where  an 
obligation  to  repair  fences,  and  a  breach  of  the  fences  by  the  plaintiff  is  pleaded 
as  an  excuse  for  a  trespass  with  cattle,  Rastell,  621,  a.  Com.  Dig.  Pleader,  3 
(M)  29.  So  if  there  be  a  justification  of  assault  and  false  imprisonment,  on  the 
grtmnd  of  a  felony  committed,  and  reasonable  suspicion  of  the  plaintiff,  Br. 
Abr.  De  Son  Tort,  49.  So  as  to  other  justifications  in  the  like  action.  Ibid. 
18, 20.  Under  the  precept  of  an  admiralty  court,  or  under  a  precept  after  plaint 
leiied  in  a  county  or  hundred  court,  Rastell,  668  a,  many  facts  may  be  put  in 
issae  by  the  general  replication,  and  there  appears  no  question  about  the  validity 
of  such  a  replication,  Crogate's  case,  8  Coke,  132.  The  case'  of  O'Brien  v, 
Saxon,  2  B.  &  C  908,  is  a  further  authority  to  the  same  effect,  that  many  facts 
may  be  included  in  one  issue ;  and  if  many  facts  may  be  traversed,  it  can  be 
DO  valid  objection  that  more  than  usual  are  denied  in  any  particular  case. 

1  must  not,  however,  omit  to  notice,  there  is  a  dictum  of  Lord  Chief  Justice 
WiUes  in  the  case  of  Bell  v.  Wardell,  Willes,  204,  that  the  general  replica^ 
lion  of  de  injuri&  was  bad  on  this  ground,  and  also  in  that  of  Cockerill  v. 
Armstrong,  Willes,  100 ;  but  Lord  Chief  Justice  Eyre,  in  Jones  v.  Kitchin, 
1  Bos.  &  Pull.  80,  disapproves  of  that  dictum,  and  says  that  the  reason  is  not 
that  the  replication  puts  two  or  three  things  in  issue ;  and  both  these  cases  may 
tp-ibe  supported  on  another  ground,  namely,  that  in  one  a  right  in  the  *^nature 
'"-'of  a  right  of  way,  in  the  other  a  seisin  in  fee,  would  be  included  in  the 
traverse. 

It  seems  clear  to  me,  therefore,  that  this  general  traverse  in  actions  of  tort 
is  not  bad  on  account  of  the  multiplicity  of  the  matters  pat  in  issue,  and  unless 
there  be  some  distinction  between  actions  of  replevin  and  actions  of  tort  (a 
point  I  shall  afterwards  consider),  the  first  ground  of  objection  must  fail. 

The  second  ground  is,  that  the  avowry  and  cognizance  claim  an  interest  in 
the  goods,  and  that  for  this  reason  the  pleas  in  bar  are  not  admissible.     Upon 
the  best  consideration  I  have  been  able  to  give  to  the  authorities  on  this  sub- 
fa)  Tauvtos,  J.,  delivered  no  judgment,  having  been  consulted  in  the  cause  when  at 
the  bar. 
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jeot  wbioh  are  (many  of  them)  obscure  and  contradictory,  I  do  not  think  that 
any  interest  is  claimed  in  these  pleadings,  within  the  meaning  of  that  word  in 
the  rules  laid  down  on  this  subject.  In  Crogate's  case,  8  Rep.  182,  the  prin- 
cipal authority^  three  cases  are  mentioned  in  which  the  general  traverse  is  not 
allowed. 

The  first  is,  where  matter  of  record  is  parcel  of  the  issue ;  and  that  for  the 
obvious  reason,  that  if  it  were  permitted,  it  would  lead  to  a  wrong  mode  of 
trial. 

The  second  case  is,  where  the  defendant  in  his  own  right  or  as  servant  to 
another  (who  is  by  that  decision  put  on  the  same  footing  as  his  master)  claims 
an  interest  in  the  land,  or  any  common^  or  rent  going  out  of  the  land,  or  any 
way  or  passage  upon  the  land. 

The  third  case  is,  where,  by  the  defendant's  plea,  any  authority  or  power  is 
mediately  or  immediately  derived  from  the  plaintiff.  Under  this  description  is 
included  any  title  by  lease,  license,  or  gift  from  the  plaintiff;  Br.  Abr.  De  Son 
Tort  Demesne,  41,  or  lease  *from  his  lessee ;  16  Hen.  7,  3 ;  Br.  Abr.  De  ^^^^ 
Son  Tort  Demesne,  53.  It  is  also  added  in  Crogate's  case,  that  the  same  ^ 
law  is  of  an  authority  given  from  the  law,  as  to  view  waste }  but  in  the  case 
cited  from  the  Year  Book,  12  Ed.  4, 10  b,  as  supporting  this  position,  the  plea 
stated  that  the  plaintiff  claimed  as  tenant  by  statute  merchant,  and  defendant 
justified  his  entry  under  his  right  to  view  waste,  so  that  matter  of  record  would 
have  been  in  issue  under  the  general  replication.  This  explanation  of  the  case 
was  given  at  the  bar  in  Chancy  v.  Win,  12  Mod.  582,  and  in  the  same  case 
Lord  Holt  says,  that  the  case  of  a  right  of  entry  to  view  waste,  is  upon  a 
special  reason,  because  the  seisin  of  the  lessor  would  be  involved  in  the  issue. 
As  a  general  proposition,  indeed,  it  is  untrue  that  authority  of  law  may  not  be 
included  in  the  traverse,  it  being  clear  that  an  arrest  by  a  private  individual  or 
a  peace  officer  is  by  an  authority  from  the  law;  and  yet  pleas  containing  such 
a  justification  may  be  denied  by  a  general  traverse. 

Lord  Coke  says,  after  laying  down  these  three  rules,  that  the  general  plea, 
de  injuria,  &c.,  is  properly  when  the  defendant's  plea  doth  consist  merely  upon 
matter  of  excuse,  and  of  no  matter  of  interest  whatever.  By  this  I  understand 
him  to  mean  an  interest  in  the  realty,  or  an  interest  in,  or  title  to  chattels, 
averred  in  the^  plea,  and  existing  prior  to,  and  independently  of  the  act  com- 
plained of,  ichich  interest  or  title  would  he  in  issue  on  the  general  replication  ; 
and  I  take  the  principle  of  the  rule  to  be,  that  such  alleged  interest  or  tide 
shall  be  specially  traversed,  and  not  involved  in  a  general  issue. 

It  is  contended,  however,  on  the  part  of  the  defendante,  "^that  the  interest  p^^^ 
here  meant,  is  one  that  the  party  would  acquire  by  the  seizure  which  forms  ^ 
the  subject  of  complaint,  and  that  the  replication  would  be  improper  whenever 
the  defendant  justified  under  any  proceedings  by  which,  if  rightful,  he  would 
acquire  an  interest  or  a  special  property. 

If  this  were  the  meaning  of  the  term  ''  interest/'  a  general  replication  would 
be  bad  to  a  plea  to  an  action  of  trespass  justifying  seizure  under  process  of  the 
Admiralty  Court,  or  of  any  inferior  jurisdiction  not  of  record.  So,  in  case  of 
a  justification  of  taking  beasts  in  withernam  (16  Hen.  7,  2).  So  of  a  justifica- 
tion of  seizure  for  salvage,  Lilly's  Entries,  p.  349.  And  yet  in  all  these  cases 
it  appears  to  be  settled  that  the  general  traverse  is  permitted. 

It  seems  to  me,  therefore,  that  the  objection  is  applicable  to  those  cases  only 
where  a  party  justifies  as  having  an  interest,  or  under  one  who  has  an  interest, 
by  title  at  the  time  of  the  act  complained  of,  which  interest  would  therefore  he 
put  in  issue  hy  the  general  traverse. 

No  case  or  precedent  cited  on  the  argument,  or  any  that  I  am  aware  of,  is 
against  this  construction  of  the  rule.  In  Cockerill  v,  Armstrong,  Willes,  101, 
indeed,  before  referred  to,  which  was  the  case  of  a  distress,  damage  feasant, 
and  impounding,  Lord  Chief  Justice  Willes  says  (among  other  observations), 
that  the  taking  away  and  impounding  seemed  to  imply  a  claim  of  right;  but 
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there  the  plea  stated  a  seisin  in  fee  in  the  bailiffs  of  Scarborough,  which  would 
hate  been  in  Issne ;  and  it  is  on  that  ground  that  the  decision  of  the  Court  is 
to  be  supported ;  and  so  Lord  Chief  Justice  Eyre  seems  to  have  thought  in 
Jones  V.  Kitohin,  1  Bos.  &  Pull.  80. 

:^n  e-i  ^It  appears  to  me,  then,  that  in  an  action  of  trespass  de  bonis  asportatis, 
-"a  sinxilitf  justification  to  the  present  might  be  travei:ped  by  the  general  repli- 
oation,  as  no  matter  of  interest  in  the  goods  seized  would  be  included  in  that 
trayerse  ;  and  the  only  remaining  question  is,  whether  it  makes  any  difference 
that  the  form  of  action  is  in  replevin. 

Some  modem  treatises  lay  it  down  as  a  general  rule,  that  this  form  of  pleading 
is  inadmissible  altogether  in  replevin,  1  Chitty  on  Pleading,  622,  5th  edit. ; 
but  the  authorities  cited  for  this  position  do  not  bear  it  out.     Finch's  Law, 
396,  is  one ;  after  stating  that  in  all  actions  of  trespass  merely  transitory, 
although  the  defendant  pleads  any  special  matter,  the  plaintiff  may  reply  gene- 
rally, except  where  the  justification  is  by  matter  of  record  or  writing  (by  which 
he  means  writing  in  the  like  nature),  or  by  some  title  or  license  from  the 
plaintiff  himself,  he  proceeds  to  state  that  in  all  local  trespasses  where  title  is 
claimed,  the  special  matter  must  be  answered ;  and  ^*  in  replevin,  which  is  real, 
the  title  or  special  matter  must  be  always  traversed."     I  do  not  think  this 
means  to  include  all  replevins,  but  those  only  where  the  avowry  claims  title  to 
the  realty.     In  Jones  v.  Kitchin,  1  Bos.  &  Pull.  76,  a  case  of  replevin,  the 
plea  in  bar  was  held  bad,  not  because  it  was  not  pleadable  in  replevin,  but 
because  it  would  put  in  issue  a  title  or  interest  in  land ;  and  the  proposition  in 
the  judgment  in  that  case,  that  this  plea  could  only  be  allowed  in  actions  for 
penonal  injuries,  is  certainly  too  limited,  as  many  authorities  have  been  cited 
to  show  that  it  is  applicable  to  trespasses  to  goods. 

"^161  ^^^^'  ^^  ^^^  conceded  in  the  argument,  that  in  some  '''cases  of  replevin, 
-'such  a  plea  in  bar  would  be  admissible,  and  if  admissible  at  all,  there 
seems  to  me  no  reason  why  it  should  not  be  governed  by  the  same  rules  as  in 
an  action  of  trespass  to  goods,  viz.,  that  it  should  not  be  admitted  where  matter 
of  record,  title,  interest,  or  authority  from  the  plaintiff,  should  be  put  in  issue 
by  that  plea  in  bar,  but  it  should  be  in  all  others. 

And  there  are  some  precedents  in  actions  of  replevin,  of  such  a  plea  in  bar, 
which  were  cited  on  the  argument.  In  Lilly's  Entries,  849,  there  was  an 
avowry  for  salvage,  with  a  prayer  of  judgment  of  a  return,  and  such  a  plea  in 
bar.  In  Wells  v.  Cotterell,  3  Lev.  48,  I^v.  Entr.  185,  there  was  a  similar  plea 
in  bar,  which  was  held  bad  on  the  ground  that  it  traversed  matter  of  title,  but 
it  does  not  appear  to  have  been  objected  to  for  the  general  reason  that  such  a 
plea  was  inadmissible  in  that  form  of  action.  Upon  the  whole,  therefore,  my 
opinion  is,  that  the  plea  in  bar  is  good  in  this  case,  as  it  puts  in  issue  no  matter 
of  title  or  interest  in  the  goods,  and,  therefore,  that  there  should  be  judgment 
for  the  plaintiff. 

Lord  TsNTEBDEN,  C.  J.  I  consider  the  system  of  special  pleading,  which 
prevails  in  the  law  of  England,  to  be  founded  upon  and  to  be  adapt^  to  the 
peculiar  mode  of  trial  established  in  this  country,  the  trial  by  the  jury ;  and 
that  its  object  is  to  bring  the  case,  before  trial,  to  a  simple,'and,  as  ^  as  prac- 
ticable, a  single  question  of  fact,  whereby  not  only  the  duties  of  the  jury  may 
be  more  easily  and  conveniently  discharged,  but  the  expense  to  be  incurred  by 
the  suitors  may  be  rendered  as  small  as  possible.  And  experience  has  abnn- 
*27idantly  proved,  that  both  these  objects  are  better  attained  "^ where  the  issues 
-^and  matters  of  fact  to  bo  tried  are  narrowed  and  brought  to  a  point  by  the 
previous  proceedings  and  pleadings  on  the  record,  than  where  the  matter  is 
left  at  large  to  be  established  by  proof,  either  by  the  plaintiff  in  maintenance 
of  his  action,  or  by  the  defendant  in  resisting  the  claim  made  upon  him.  I  am 
sensible  that  this  principle  has  not  always  been  kept  in  view  by  the  Courts, 
and  that  there  have  been,  in  practice,  many  instances  of  departure  from  it, 
firanded  up^  very  nice  and  subtle  distinctions.  The  decisions  of  oar  prede- 
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cessore,  the  judges  of  former  times,  ought  to  be  followed  and  adopted,  unless 
we  can  see  very  clearly  that  they  are  erroneous,  for  otherwise  there  will  be  no 
certainty  in  the  administration  of  the  law ;  and  if  I  had  found  the  question  in 
this  cause  distinctly  decided  in  any  former  case,  I  should  haye  thought  it  my 
dut^  to  abide  by  the  decision,  especially  in  a  matter  regarding  rather  the  course 
of  proceeding  than  a  question  of  pure  law.  But,  after  an  attentive  considera- 
tion of  the  cases  quoted  at  the  bar,  and  of  such  others  as  I  have  been  able  to 
meet  with  after  a  yery  diligent  search,  I  do  not  find  that  this  has  been  done. 
I  find,  indeed,  many  decisions  and  dicta  not  easily  reconcilable  with  each 
other,  founded,  as  I  have  already  observed,  upon  very  nice  and  subtle  grounds, 
and  not  capable  of  being  reduced  to  any  plain,  or,  to  my  mind,  any  solid  prin- 
ciple. There  is  one  matter  in  which  all  the  authorities  in  our  books  agree. 
If  an  action  of  trespass  be  brought  for  turning  sheep  or  cattle  to  feed  upon  land 
in  the  possession  of  the  plaintiff,  and  the  defendant  justifies  the  act  by  pleading 
that  A.  B.,  hb  landlord,  was  seised  of  certain  lands,  and  demised  the  same  to 
him  for  a  term  not  yet  expired,  and  that  he  thereupon  entered  and  was  pos- 
sessed of  the  ^demised  lands ;  and  then  goes  on  to  allege,  in  the  ordinary  p^^g 
form  of  prescription,  that  his  landlord  had  right  of  common  on  the  plain-  ^ 
tiff's  land  for  cattle  levant  and  couchant  on  the  demised  land,  and  that  he  put 
the  cattle  on  the  plaintiff's  land  in  the  exercise  of  that  right ;  in  such  a  case, 
I  say,  it  is  agreed  by  all  the  decisions  that  the  plaintiff  cannot  reply  generally 
de  injuri&  sua  propria  absque  tali  causd,  but  must  traverse  some  one  of  the 
facts  alleged  in  the  plea,  admitting,  for  the  purpose  of  the  cause,  all  the  others. 
In  such  a  case  at  least  three  separate  and  distinct  facts  are  alleged :  the  seisin 
of  the  landlord,  the  demise  to  the  defendant,  the  immemorial  right  of  common. 
Every  one  of  these  three  is  necessary  to  the  defence ;  but  the  plaintiff  must 
elect  which  of  them  he  will  deny,  and  when  he  has  so  done,  the  cause  goes 
down  to  the  jury  for  the  trial  of  that  single  fact;  the  jury  are  not  embarrassed 
by  a  multiplicity  of  matter,  and  the  parties  are  relieved  from  much  of  the 
expense  of  proof,  to  which  they  would  be  subjected  if  all  the  facts  alleged  in 
the  plea  were  to  be  matters  of  proof  and  controversy  before  the  jury.  In  the 
case  now  before  the  Court,  the  avowry  alleged  that  a  poor-rate  was  made ;  that 
it  was  allowed  by  the  justices ;  that  the  plaintiff  was  assessed  in  it  for  his 
messuage  in  which  the  distress  was  taken ;  that  this  messuage  was  within  the 
parish ;  that  payment  of  the  assessment  was  demanded  and  refused ;  that  a 
warrant  of  justices  was  issued  to  levy  it,  and  that  the  goods  were  taken  under 
the  autnority  of  that  warrant.  Many  distinct  and  independent  facts  are  thus 
alleged  in  the  avowry,  every  one  of  which  is  necessary  to  sustain  the  right  to 
take  the  goods,  and  to  entitle  the  defendant  to  have  them  returned  to  him  ;  and 
if  this  general  plea  in  bar  be  good,  the  defendant  ^rnust  pro\:e  every  one  .^^q 
of  them  at  the  trial,  and  the  jury  must  consider  and  decide  upon  each  I- 
before  a  verdict  can  properly  be  given.  Now,  I  think  I  might  safely  venture 
to  ask  any  plain  and  unlettered  man,  whether  he  could  find  any  difference 
between  the  two  cases  that  I  have  put,  either  in  common  understanding  or  in 
sound  logic.  For  myself,  I  must  say  that  I  can  find  none.  If  no  such  dis- 
tinction exists  or  can  be  found,  why  should  a  different  rule  prevail  ?  why  should 
all  the  matters  of  &ct  be  sent  together  to  the  jury  in  the  one  case  and  not  in 
the  other  ?  To  this  question  I  am  persuaded  that  no  satisfactory  answer  could 
be  given  to  the  mind  of  an  unlettered  man.  To  a  judge,  who  is  to  act  upon 
the  decisions  of  his  predecessors,  a  binding  if  not  a  satisfactory  answer  might 
be  given,  by  showing  that  the  matter  had  been  already  so  decided ;  but  this, 
as  I  conceive,  has  not  yet  been  done. 

I  find  it  decided,  that  where,  in  an  action  of  trespass,  the  defendant's  plea 
contains  merely  matter  of  excuse,  and  not  matter  of  right,  a  replication  in  this 
form  may  be  good :  and  to  this  there  may,  perhaps,  be  no  objection  in  principle, 
because  the  matter  of  excuse  may,  and  generally  will  be,  the  only  matter  to  be 
tried,  any  previoua  allegation  being  a  matter  of  inducement  only.    I  find  it 
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dflo  kid  down,  that  where  the  defendant  claims  any  interest  in  land  by  his 
plea,  this  general  replication  will  not  be  good ;  but  it  is  said,  that  it  may  be 
otherwise  in  the  case  of  goods.  Why  there  should  be  such  a  distinction  I  am 
not  able  to  comprehend.  The  defendant  in  this  case  does,  certainly,  in  one  of 
the  avowries,  claim  an  interest  in  the  goods,  because  he  claims  to  have  them  re- 
tamed  to  him ;  but  I  do  not  rely  on  this.  For  the  reasons  which  I  have  thus, 
perhaps,  imperfectly  given,  and  which  are  founded  upon  what  I  conceive  to  be 
^Qi  principle,  and  not  upon  authorities,  and  which,  therefore,  render  it  unne< 
-'cessary  for  me  to  advert  to  particular  cases,  I  feel  myself  reluctantly 
boand  to  differ  from  my  two  learned  Brothers ;  and  it  is  a  satisfaction  to  me  to 
know  that  my  opinion,  which  it  is  my  duty  to  give  as  I  entertain  it,  cannot  pre- 
judice the  plaintiff,  because,  notwithstanding  my  opinion,  the  judgment  of  the 
Court  on  these  demurrers  must  be  given  for  the  plaintiff.  I  would  only  add, 
that  my  view  of  the  case  would  be  the  same  if  this  were  a  replication  to  a  plea 
in  trespass,  or  if  the  defendant  had  pleaded  instead  of  avowing,  and  so  had  not 
claimed  a  return  of  the  goods.  Judgment  for  the  plaintiff. 


WELLS  V.  HOPWOOD. 

A  ship  having  on  board  goods  which  were  insured  on  a  voyage  ftrom  London  to  Hall,  but 
'*  warranted  free  from  average,  unless  general,  or  tiie  ship  should  be  stranded,'' 
arriTed  in  Hull  harbour,  which  is  a  tide-harbour,  and  proceeded  to  discharge  her  cargo 
at  a  quay  on  the  side  of  it :  this  oould  be  done  at  high  water  only,  and  could  not  be 
completed  in  one  tide.  At  the  first  low  tide,  the  vessel  grounded  on  the  mud,  but,  on 
a  subsequent  ebb,  the  rope  by  which  her  head  was  moored  to  the  opposite  side  of  the 
harbour,  stretched,  and  Uie  wind  blowing  from  the  east  at  the  same  time,  she  did  not 
ground  entirely  on  the  mud,  which  it  was  intended  she  should  do,  but  her  forepart 
got  on  a  bank  of  stones,  rubbish,  and  sand,  near  to  the  quay,  and  the  vessel  having 
strained,  some  damage  was  sustained  by  the  cargo,  but  no  lasting  injury  by  the  vessel : 

Held,  by  Lord  TavTBanBH,  C.  J.,  LmLanALB  andTAunroir,  Js.,  Parks,  J.,  dissentiente, 
that  this  was  a  stranding  within  the  meaning  of  that  word  in  the  policy. 

Insubancs  upon  the  ship  Britannia  and  the  cargo  at  and  from  London  to 
Hull,  and  until  the  goods  should  be  discharged  and  safely  landed.  The  decla- 
ration set  out  the  policy,  which  was  in  the  usual  form,  and  contained  a  memo- 
randum whereby  com,  fish,  firuit,  flour,  and  seed  were  warranted  free  from  ave- 
rage, unless  general,  or  the  ship  should  be  stranded.  Plea,  the  general  issue. 
At  the  trial,  before  Parke,  J.,  at  the  spring  assizes  for  Yorkshire,  1830,  the 
^211  P^^°^^  ^^  non-suited,  '^'subject  to  the  opinion  of  this  Court  upon  the  fol- 
-'  lowing  case : 

The  plaintiff,  who  is  a  merchant  at  Hull,  in  the  month  of  June,  1829, 
shipped  in  London,  on  board  the  Britannia,  for  Hull,  sixty-nine  butts  of  Zante 
currants.  Upon  this  cargo,  the  policy  of  insurance  was  effected  by  the  plain- 
tiff's agent,  on  behalf  of  the  plaintiff,  and  the  defendant  subscribed  the  same  for 
300/.,  at  the  premium  of  5«.  Sd,  per  cent.  The  butts  of  currants  were  properly 
Btowed  in  the  vessel,  which  was  in  every  respect  sound  and  seaworthy.  The 
ship  Bailed  from  London  in  June,  and  arrived  at  Hull  on  the  26th  of  the  same 
month ',  and  in  the  afternoon  of  that  day  was,  at  high  water,  moored  alongside 
the  plaintiff's  quay,  which  projects  about  fifteen  feet  into  the  Hull  harbour,  in 
front  of  the  plaintiff's  warehouse.  The  harbour  is  a  tide-harbour.  In  the 
ktfbour,  and  to  the  south  of  the  quay  adjoining  the  plaintiff's  warehouse,  there 
is  a  bank  of  stones,  rubbish,  and  mud,  which  had  been  there  ten  or  fiflbeen 
years,  and  had,  in  the  course  of  time,  extended  itself  beyond  the  outer  line  of 
the  pluntiff's  quay,  near  the  end  of  which  it  projects,  sloping  off  so  far  into  the 
river  Hull,  at  that  part  of  the  harbour,  as  to  make  it  necessary  and  usual  for 
Isrge  vessels,  when  lying  opposite  the  plaintiff's  quay,  to  be  hauled  off  ahead 
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from  the  quay  shortly  after  high  water,  to  avoid  grounding  on  the  bank. 
When  the  Britannia  arrived  at  the  plaintiff's  quay,  she  was  moored  as  usual; 
and  as  her  bow  projected  beyond  the  south  end  of  the  plaintiff's  quay,  and  was, 
at  high  water,  immediately  over  the  bank,  her  head  was,  according  to  the  usual 
practice  on  such  occasions,  and  in  order  to  avoid  grounding  on  the  bank  at  low 
water,  hauled  off,  at  the  time  of  the  tide  ^falling,  from  the  quay,  by  a  rope  ^^^ 
being  carried  out  from  her  head  to  the  opposite  side  of  the  harbour,  and  ^ 
there  fastened  to  a  post,  and  hove  tight,  the  stem  of  the  vessel  remaining 
moored  by  a  rope  fastened  to  the  plaintiff's  quay.  After  this,  she  grounded  in 
safety  upon  the  soft  mud  in  the  harbour,  and,  soon  after  six  o'dodc  the  next 
morning,  the  delivery  of  her  cargo  was  commenced.  When  she  again  floated, 
at  high  water,  the  rope  which  extended  from  her  to  the  opposite  side  of  the 
harbour  was  loosened,  and  her  head  was  again  hauled  alongside  the  quay,  and 
the  delivery  of  her  cargo  continued.  When  the  water  subsided,  the  rope  was 
again  fastened,  as  before,  to  th^  opposite  side  of  the  harbour,  and  her  head  was, 
in  like  manner,  hauled  off,  for  the  purpose  of  avoiding  the  bank,  and  the  rope 
was  then  hove  tight.  On  the  evening  of  the  27th,  after  the  vessel  had  been 
placed  in  this  position,  and  had  safely  token  the  ground,  with  her  head  from  the 
bank,  the  captain  sounded  the  pumps,  and  found  all  right.  On  the  morning  of 
the  28th,  the  tide  having  fallen,  the  ship  had  changed  her  position,  and  was 
found  nearer  the  quay,  with  her  forefoot  on  the  said  bank.  This  arose  from 
the  rope  which  was  fastened  to  the  opposite  side  of  the  harbour  having  stretched, 
and  the  wind  at  the  same  time  blowing  from  the  east  towards  the  bank,  and 
causing  a  strain  on  the  rope.  It  was  not  broken,  or  injured,  or  loosened  at 
either  end.  There  was  no  shock  or  concussion  felt  by  those  on  board.  In  con- 
sequence of  the  grounding  with  her  forefoot  on  the  bank,  the  vessel  strained  at 
the  time,  and  her  seams  opened,  and  a  quantity  of  water  thereby  found  a  pas- 
sage into  the  hold,  and  damaged  several  of  the  butts  of  currants.  Upon  her 
floating  again,  the  seams  again  closed,  and  *upon  her  being  subsequently  ^^23 
examined,  no  injury  was  discovered.  The  amount  of  damage  was  proved  ^ 
to  be  25/.  5«.  4 id.  upon  the  sum  of  300/.  insured.  The  question  for  the  opinion 
of  the  Court  was.  Whether  this  was  a  stranding  within  the  meaning  of  the  me- 
morandum in  the  policy.  If  the  Court  should  i>e  of  opinion  that  it  was,  a  ver- 
dict was  to  be  entered  for  the  plaintiff,  otherwise  the  nonsuit  to  stand. 

The  case  was  argued  in  the  course  of  last  Trinity  term  by  F.  FoRock  for 
the  plaintiff,  and  Molt  for  the  defendant.  The  arguments,  and  the  several 
authorities  cited,  are  so  fully  considered  and  commented  on  by  the  learned 
Judges  in  delivering  their  opinions,  that  it  is  deemed  unnecessary  to  notice 
them  further.  Our,  adv.  vult. 

There  being  a  difference  of  opinion,  the  Judges,  in  course  of  this  term,  de- 
livered their  judgments  seriatim. 

Taunton,  J.  The  question  here  is,  whether  there  has  been  a  stranding 
within  the  meaning  of  the  memorandum  in  the  policy.  Upon  the  question, 
what  constitutes  a  stranding,  there  have  been  many  decisions  within  the  last 
forty  years,  and  the  difference  of  circumstances  is  so  minute  in  many  cases 
wherein  a  different  conclusion  has  been  drawn,  that  it  is  not  easy  to  reconcile 
them  all.  This  distinction,  however,  appears  to  me  to  be  deducible,  that  in 
instances  where  the  event  happens  in  the  ordinary  course  of  navigation,  as  for 
instance,  from  the  regular  flux  and  reflux  of  the  tide,  without  any  external 
force  or  violence,  it  is  not  a  stranding;  but  where  it  arises  from  an  accident, 
and  out  of  •the  common  course  of  navigation,  it  is.  The  difficulty  con-j-^^A 
sists  in  the  application  of  the  rule.  In  Dobson  v.  Bolton,  at  Guildhall,  1- 
after  Easter  term,  1799,  1  Marsh.,  Law  Ins.  231,  8d  edit.,  the  ship  ran  on 
some  wooden  piles  four  feet  under  water,  about  nine  yards  from  the  shore ;  and 
Lord  Kenyon  held  it  to  be  a  stranding.  In  what  way  the  ship  ran  on  the  piles 
does  not  appear ;  but  the  word  "  ran"  denotes  some  external  force,  and  there- 
fore some  extraordinary  cause  is  implied.    So  also,  where  the  accident  was 
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caused  by  the  wind,  which  had  been  moderate,  suddenly  taking  the  ship  ahead, 
and  driTing  her  ashore  stem  foremost,  Harman  v,  Yanx,  3  Gampb.  429 ;  and 
in  Baker  o.  Towry,  1  Stark.  436,  by  the  ship  being  driven  by  the  current  on 
a  rock ;  in  each  instance  the  occurrence  was  ruled  to  be  a  stranding.     So  also, 
in  Bayner  v,  Gknlmond,  5  B.  &  A.  225,  the  like  conclusion  was  come  to,  where 
the  ship,  in  the  course  of  her  voyage  upon  an  inland  navigation,  arrived  at  a 
place  oJied  Beal  Lock,  and  while  she  was  there  it  became  necessary,  for  the 
purpose  of  repairing  the  navigation,  that  the  water  should  be  drawn  off.     The 
master  placed  the  vessel  in  the  most  secure  place  he  could  find,  alongside  of 
four  others.     The  water  being  then  drawn  off,  all  the  vessels  grounded,  and  the 
ship  insured  grounded  on  some  piles  in  the  river  which  were  not  known  to  be 
there,  and  the  cargo  received  considerable  damage.     The  part  of  the  naviga- 
tion where  she  took  the  ground  was  one  in  which  vessels  were  usually  placed 
when  the  water  was  drawn  off.     In  that  case  Lord  Tenterden,  distinguishing  it 
from  Heame  v,  Edmunds,  1  B.  &  B.  388,  observed,  "  there  the  accident  hap- 
^.-.pened  in  the  ordinary  course  of  the  voyage,  and,  on  that  ground,  *the  un- 
'  -'derwriters  were  held  not  to  be  liable.     Here  the  loss  did  not  so  happen,  for 
we  cannot  suppose  that  these  canals  are  so  constantly  wanting  repair  as  to 
make  the  drawing  off  of  the  water  an  occurrence  in  the  ordinary  course  of  a 
Tojage.     I  think,  therefore,  that  in  this  case  the  vessel  was  stranded."     In 
Ouruthera  v,  Sydebotham,  4  M.  &  S.  77,  the  ship  insured  having  arrived 
opposite  the  dock  at  Liverpool,  the  pilot,  in  the  absence  of  the  captain,  and 
contrary  to  his  caution  against  letting  the  vessel  take  the  ground,  laid  her 
aground  in  the  Mersey,  on  a  bank.     When  she  floated,  he  took  her  to  the  pier 
of  the  basin,  and  made  her  fast  there,  with  the  intention  that  she  should  take 
the  ground  when  the  tide  fell.     Soon  afterwards  the  vessel  took  the  ground 
astern,  and  the  water  leaving  her,  she  fell  over  on  the  side  farthest  from  the 
pier,  with   such  violence  that  she  bilged,  and  broke  many  of  her  timbers. 
When  the  tide  rose  again,  she  righted,  but  with  ten  feet  water  in  her  hold,  by 
which  the  cargo  was  wetted  and  damaged.     The  Court  held  that  this  was  clearly 
a  stranding,  the  ship  having  been  taken  out  of  the  usual  course,  and  impro- 
perly moored  in  the  place  where  the  accident  afterwards  happened.     The  same 
dootrine  was  holden  in  Barrow  v.  Bell,  4  B.  &  C.  736.     There,  the  ship  having 
been  compelled  by  tempestuous  weather  to  bear  away  for  Holyhead,  and,  hav-. 
ing  struck  on  an  anchor  upon  entering  the  harbour,  whereby  she  sprang  aleak, 
and  was  in  danger  of  sinking,  she  was  in  consequence  warped  further  up  the 
harbour,  where  she  took  the  ground.     In  Bishop  v.  Pentland,  7  B.  &  C.  219, 
which  is  the  most  recent  decision  on  the  subject,  a  ship  was  compelled,  in  the 
4i)g1  course  *of  her  voyage,  to  go  into  a  tide-harbour,  where  she  was  moored 
"  -'alongside  a  quay,  where  ships  of  her  burthen  usually  were  moored,  and  in 
as  safe  a  situation  as  could  be  found.     It  was  necessary,  in  addition  to  the 
Qsnal  moorings,  to  lash  her  by  a  tackle  fastened  to  her  mast  to  posts  upon  the 
pier,  to  prevent  her  falling  over  upon  the  tide  leaving  her.     The  rope  being  of 
insufficient  strength,  the  tackle  by  which  the  ship  was  lashed,  when  the  tide 
was  out,  broke,  and  the  ship  fell  upon  her  side,  by  which  she  was  stove.in  and 
greatly  injured ;  and  this  was  held  to  be  a  stranding.     This  last  case,  I  think, 
cannot  be  distinguished  from  the  present,  the  only  difference  as  to  the  immedi- 
ate cause  of  the  damage  being,  that  there  the  rope  broke,  and  here  it  stretched  *, 
hut  with  respect  to  the  circumstances  which  constitute  a  stranding,  this  case 
is  much  the  stronger  of  the  two  -,  for  here  it  is  found,  that  the  wind  blowing 
from  the  east  towards  the  bank,  and  causing  a  strain  on  the  rope,  the  ship  in 
consequence  had  changed  her  position,  and  was  found  nearer  the  quay,  with 
her  forefoot  on  the  bank,  so  that  there  was  a  change  in  the  position  of  the 
ship,  and  a  stranding  by  her  forefoot  being  on  the  bank,  and  this  partly,  if  not 
wholly,  effected  by  the  easterly  wind.     This,  I  think,  was  an  accidental  circum- 
Btaaoe,  not  necessarily  incident  to  the  course  of  navigation.     On  the  authority 
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of  these  cases,  therefore,  I  am  of  opinion  that  there  was  a  stranding  in  this 
instance  within  the  meaning  of  the  memorandum. 

With  respect  to  the  cases  cited  on  the  other  side,  namely,  Baring  v.  Henkle, 
before  Lord  Kenyon,  at  Guildhall,  after  Trinity  term,  1801,  Marsh  on  Ins.  232, 
M'Dougle  V,  The  Royal  ^Exchange  Assurance  Company,  4  M.  &  S.  508,  ^^27 
and  Heame  v,  Edmunds,  1  B.  &  B.  388,  it  is  sufficient  that  the  law  of  the  *- 
first  is  extremely  doubtful ',  for  there  the  ship  was  driven  aground,  and  continued 
in  that  situation  an  hour ;  and  although  this  happened  in  consequence  of  one 
brig  running  foul  of  her  bow  and  another  of  her  stern,  yet  it  should  seem  that 
a  ship  taking  the  ground  and  remaining  there  a  considerable  time,  must  be 
considered  as  a  stranding,  whether  it  proceeds  from  the  violence  of  the  wind, 
or  from  any  other  accident  out  of  the  usual  course  of  navigation.  In  M'Doa- 
gle  V,  Royal  Exchange  Assurance  Company,  it  was  only  holden,  that  remain- 
ing upon  a  rock  only  a  minute  and  a  half,  after  striking  on  it,  was  not  a  settle- 
ment of  the  ship  for  a  sufficient  length  of  time  to  constitute  a  stranding. 
And  with  respect  to  the  last,  Heame  v.  Edmunds,  the  decision  was  founded 
upon  this;  that  the  vessel  was  proceeding  in  the  ordinary  way,  and  took 
ground  on  the  ebb  of  the  tide,  without  any  extraneous  accident. 

Parke,  J.  This  was  an  action  on  a  policy  of  insurance  on  fruit  from  Lon- 
don to  Hull,  with  the  usual  memorandum.  The  vessel  arrived  in  Hull  har- 
bour, which  is  a  tide-harbour,  and  proceeded  to  discharge  her  cargo  at  a  quay 
on  the  side  of  it.  This  could  be  done  at  high  water  only,  and  could  not  be 
completed  in  one  tide.  At  low  water  the  vessel  grounded  on  the  mud ;  but  on 
one  occasion  the  rope  by  which  her  head  was  moored  to  the  opposite  side  of  the 
harbour  stretched,  and  the  wind  blowing  from  the  east  at  the  same  time,  she 
did  not  ground  entirely  on  the  mud,  which  it  was  intended  that  *she  should  p^2g 
have  done,  but  her  forefoot  got  on  a  bank  of  stones,  rubbish,  and  mud,  ^ 
near  to  the  quay,  and  the  vessel  having  strained,  some  damage  was  sustained 
by  the  cargo.  Upon  her  floating  again  the  seams  closed,  and,  on  examination, 
no  injury  to  the  vessel  was  discovered.  The  substance  of  the  case  is  shortly 
this :  that  a  vessel,  which,  according  to  the  ordinary  and  usual  course  in  that 
part  of  the  voyage,  was  laid  on  the  ground  by  the  master  and  crew  at  low 
water,  from  an  accidental  cause  did  not  ground  in  the  place  that  they  intended, 
but  sustained  no  damage  ;  and  the  question  is,  whether  this  was  a  '^  strand^ 
ing**  within  the  meaning  of  the  memorandum;  and  I  am  of  opinion  that  it 
was  not. 

In  reading  this  memorandum,  two  things  are  clear ;  first,  that  according  to 
its  grammatical  construction,  the  simple  fact  of  '^  stranding"  destroys  the  ex- 
ception in  favour  of  the  enumerated  articles  contained  in  the  memorandum,  and 
includes  them  in  the  general  operation  of  the  policy,  though  no  damage  is 
thereby  done  to  those  articles ;  and  the  memorandum  is  not  to  be  read  as  if  it 
had  contained  a  further  condition  besides  the  stranding  of  the  ship — that  such 
average  should  be  occasioned  hy  the  stranding.  This  construction  is  now  fully 
established  by  the  decisions  (Nesbitt  v.  Lushington,  4  T.  R.  783,  Burnett  v, 
Kensington,  7  T.  R.  210) ;  and  it  follows  that  in  all  cases  the  inquiry  is  to  be, 
what  condition  of  the  ship  constitutes  a  stranding,  and  not  whether  the  cargo 
be  thereby  injured  or  not. 

Secondly,  another  thing  may  be  as  clearly  collected  from  the  terms  of  the 
memorandum ;  namely,  that  the  underwriters,  who  are  presumed  to  know  the 
usual  *course  of  the  voyage  insured,  do  not  intend,  under  the  term  "  s^ranc?- ^og 
ing,"  to  include  an  event  which  must  be  of  occasional,  and,  in  all  proba-  ^ 
bility,  of  frequent  occurrence  in  the  course  of  the  voyage  insured.  If  the  term 
is  to  be  applied  to  such  an  event,  the  exception  from  average  is  nugatory,  and 
might  as  well  be  omitted  altogether.  If,  for  instance,  the  grounding  of  a  ves- 
sel, on  a  voyage  in  which  she  would  have  to  navigate  a  tide-river  or  harbour, 
and  must  necessarily  take  the  ground,  be  a  stranding  within  the  meaning  of 
this  memorandum,  and  puts  an  end  to  the  exemption  from  average  loss,  the 
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dsQse  containing  that  exemption  oonld  never  take  effect  on  sach  a  voyage,  and 
would  have  no  operation.  The  underwriters  must  be  presumed  to  have  intended 
that  the  exemption  might  take  effect,  and,  therefore,  must  have  meant  by  this 
term  an  event  which  would  not  happen  in  the  ordinary  and  usual  course  of  the 
voyage — a  grounding  different  from  that  which  ordinarily  and  usually  occurs  to 
vesseb  nav^ting  tide  rivers  and  harbours.  Upon  this  principle  the  case  of 
Heame  v.  Edmunds,  1  B.  &  B.  388,  was  decided,  and  it  was  there  held,  that 
the  taking  of  the  ground  by  a  vessel  in  the  ordinary  and  usual  course  of  the 
voyage  is  not  a  stranding  within  the  intent  of  the  usual  memorandum. 

Now,  to  apply  this  rule  to  the  present  case,  it  was  the  ordinary  and  usual 
comrse  of  the  voyage  insured  for  the  vessel  to  be  laid  on  the  ground  in  this 
harbour :  she  was  laid  on  the  ground  according  to  that  usage,  though  not  pre- 
cisely in  the  place  intended ;  and  the  whole  question  in  the  cause  is,  whether 
that  circumstance  makes  a  difference.  That  circumstance  cannot,  as  it  seems  to 
^A-i  me,  '■'constitute  a  stranding,  unless  it  can  be  said,  that  whenever,  from  the 

^  influence  of  wind  or  tide,  or  from  any  accidental  causes,  the  vessel  takes 
the  ground  at  a  small  distance  from  the  place  intended,  though  she  sustains  no 
damage  thereby,  she  would  be  stranded.  If  the  master  and  crew  meant  to 
place  their  vessel  on  one  sand-bank,  and,  by  accident,  placed  it  on  another, 
twenty  feet  off,  and  no  damage  was  sustained  in  consequence,  no  one  would  say 
that  the  difference  in  situation  constituted  a  stranding ;  and  if  the  injury  to  the 
cargo  is  saggested  as  making  all  the  difference,  the  answer  is,  that  that  circum- 
stance most  be  omitted,  for  the  reasons  before  given,  from  the  consideration  of 
the  case.  It  follows,  that  it  can  make  no  difference,  if  the  ship  be  laid  on  the 
ground  voluntarily,  in  the  course  of  a  voyage  where  such  a  proceeding  is  usual, 
whether  she  'be  laid  on  a  hard  bank  or  a  soft  one,  or  partly  on  one  and  partly 
on  the  other :  in  neither  case  would  there  be  any  stranding.  This  will  be  more 
readily  conceded  if  we  look  at  the  case,  as  we  ought  to  do,  stripped  of  the  con- 
sideration of  damage  to  the  cargo.  Suppose  the  precise  circumstance  in  ques- 
tion to  have  occurred  to  this  vessel,  that  the  cargo  was  uninjured  by  this  event, 
but  had  been  injured  in  the  course  of  the  previous  voyage :  would  the  assured 
be  entitled  to  recover  an  average  loss  ?  Or,  suppose  that  the  rope,  instead  of 
stretching  from  its  dryness,  had  contracted  from  its  wetness,  and  the  wind  had 
blown  from  the  west  instead  of  the  east,  and  the  vessel  (as  it  would  have  done) 
had  taken  the  ground  at  low  water /ur^Aer  from  the  quay,  but  equally  far  from 
die  place  intended  by  the  crew :  would  it  have  been  contended  that  she  was 
thereby  stranded,  and  the  assured  let  in  to  claim  for  all  the  damage  sustained 
*311  ^^  ^^^  cargo  insured  on  a  previous  *part  of  the  voyage  ?    It  appears  to 

^  me  that  it  would  be  a  consequence  resulting  from  the  decision  that  the  cir- 
comstances  stated  in  this  case  constituted  a  stranding — that  the  vessel  would 
be  also  considered  as  having  been  stranded  in  the  supposed  cases.  Far  as  the 
decisions  have  carried  the  meaning  of  this  term  beyond  its  ordinary  and  usual 
signification,  the  effect  of  the  present  decision  would  be  to  carry  it  much  further. 

It  seems  to  me  better  to  hold,  that  no  vessel  can  be  considered  as  stranded 
when  she  is  laid  on  the  ground  by  the  voluntary  act  of  the  master  and  crew,  in 
the  course  of  a  voyage  in  which  the  usage  is  to  lay  vessels  on  the  ground,  and 
it  is  done  in  pursuance  of  that  usage,  and  the  vessel  is  uninjured  thereby. 
The  present  case  is,  however,  in  some  respects,  different  from  all  that  have 
been  decided,  and  on  which  reliance  was  placed  by  the  counsel  for  the  plaintiff 
OD  the  argument. 

The  case  of  Oamithers  v,  Svdebotham,  4  M.  &  S.  77,  is  distinguishable,  and 
was  distinguished  in  that  of  Hearne  v.  Edmunds,  1 B.  &  B.  388,  and  also  in  that 
of  Rayner  v,  Gk>dmond,  5  B.  &  A.  225 ;  for  the  vessel  was  laid  on  the  ground 
against  the  wish  of  the  master,  and  out  of  the  usual  course  of  the  voyage.  In 
myner  v.  Qodmond,  the  vessel  was  considered  as  having  been  placed  on  the 
ground  out  of  the  ordinary  course  of  that  voyage ;  and  in  Bishop  v.  Pentland, 
7  B.  &  0.  219,  the  vessel  was  held  not  to  have  been  stranded,  when  placed  on 
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the  ground  by  the  crew  in  a  tide-harbour;  but  when  she  was  thrown  over  by  an 
unuBual  accident,  the  Court  thought  that  a  stranding  took  place.  In  that  case 
also  the  vessel  was  stove  in  and  greatly  injured  by  falling  oyer ;  *and  I  ^^qo 
should  feel  a  difficulty  in  saying,  that  the  decision  of  that  case  would  haye  *- 
been  right  if  that  circumstance  had  not  occurred;  I  can  hardly  think  the 
yessel  would  have  been  considered  as  stranded,  if  she  had  Mien  oyer  in  a  tide* 
harbour,  where  she  took  the  ground  in  the  ordinary  course,  and  had  sustained 
no  damage  at  all. 

For  these  reasons,  I  think  that  the  judgment  of  the  Court  ought  to  be  for 
the  defendant. 

LiTTLEBALE,  J.  I  was  One  of  the  Judges  who  held,  in  the  case  of  Bishop  v. 
Pentland,  7  B.  &  C.  219,  that  what  occurred  there  amounted  to  a  stranding. 
Upon  further  consideration,  I  continue  of  the  opinion  that  I  then  entertained, 
and  that  being  so,  I  think  it  unnecessary  to  giye  any  additional  reasons  in 
fayour  of  that  opinion.  And  then,  the  only  question  with  me  is,  whether  the 
circumstances  of  this  case  are  so  far  similar  to  what  occurred  in  that  as  to 
warrant  the  same  judgment. 

In  the  present  case,  the  yessel  arriyed  in  Hull  harbour  (which  is  a  tide* 
harbour)  on  the  29th  of  June,  and  was,  at  high  water,  moored  alongside  the 
quay.  In  order  to  ayoid  grounding  on  a  bank  at  low  water,  she  was,  at  the 
time  of  the  tide  falling,  hauled  off  from  the  quay  by  a  rope  carried  out  from  her 
head  to  the  opposite  side  of  the  harbour,  and  there  fastened  to  a  post  and  hoye 
tight,  the  stern  of  the  yessel  remaining  moored  by  a  rope  fastened  to  the  quay. 
This  was  her  situation  on  the  eyening  of  the  27th  of  June,  1829';  she  was 
therefore  then  safely  moored  in  a  place  where,  in  the  ordinal^  course  of  her 
proceeding,  she  was  intended  to  be.  On  the  morning  of  the  28th,  the  tide 
haying  fallen,  the  ship  *had  changed  her  position,  and  was  found  nearer  p^gn 
the  quay,  with  her  forefoot  on  the  bank.  This  arose  from  the  rope  ^ 
(which  was  fastened  to  the  opposite  side  of  the  harbour)  haying  stretched,  and 
the  wind,  at  the  same  time  blowing  towards  the  bank,  causing  a  strain  on  the 
rope.  She  then  grounded  in  a  place  where,  in  the  ordinary  course  of  proceeding, 
she  was  not  meant  to  be,  and  she  came  to  the  ground  by  a  peril  of  the  sea,  and 
by  such  grounding  receiyed  some  temporary  damage.  In  Bishop  v,  Pentland, 
7  B.  &  C.  219,  the  yessel  was  moored  alongside  the  quay,  where  ships  of  her 
burthen  and  build  coming  into  Peel  harbour  usually  were  moored.  She  was 
therefore  in  a  place  where,  in  the  ordinary  course  of  her  proceeding,  she  was 
meant  to  be.  It  wacf  necessary,  howeyer,  to  lash  her,  by  tackle  fastened  to  the 
mast,  to  posts  upon  the  pier,  to  preyent  her  falling  oyer  on  the  tide  leaying  her. 
The  state  of  the  harbour  where  the  yessel  lay  would  haye  had  no  effect  upon 
her  if  she  had  been  properly  lashed,  and  she  would  haye  sustained  no  damage 
in  the  harbour  if  the  rope  had  not  giyen  way ;  which  rope  had  been  used 
contrary  to  the  opinion  of  a  person  who  had  acted  as  pilot.  When  the  tide  was 
out,  the  tackle  by  which  she  was  lashed  broke,  and  she  fell  oyer  upon  her  side, 
by  which  she  was  stoye  in  and  greatly  injured.  Bat  for  the  breaking  of  the 
tackle  the  ship  would  haye  remained  in  the  same  situation  as  ships  usually  are 
in  Peel  harbour  during  ebb.  In  that  case  also,  the  yessel  came  to  the  ground 
in  a  place  where,  in  the  ordinary  course  of  proceeding,  she  was  not  meant  to  be, 
and  came  there  by  a  peril  of  the  sea,  and  by  the  grounding  receiyed  damage.  In 
both  cases  *the  damage  arose  from  a  rope,  in  the  one  instance  breaking,  in  pj^g^ 
the  other,  stretching.  In  that  case,  it  is  true,  the  yessel  fell  oyer  on  her  L 
side,  whereas  in  this,  she  grounded  without  falling  oyer;  in  that  case,  too,  she  was 
materially  injured ;  whereas  here  she  was  only  injured  for  a  few  hours,  and  not 
permanently :  but  these  differences  do  not  appear  to  me  to  be  of  such  importance 
as  to  warrant  a  different  judgment.  On  the  whole,  therefore,  I  think  that  the 
case  ought  to  be  goyemed  by  the  decision  in  Bishop  v,  Pentland,  and,  conse- 
quently, that  there  was  a  stranding,  which  entitles  the  plaintiffs  to  recoyer. 

Lord  Tentsbben,  C.  J.    SeyenJ  of  the  cases  hitherto  decided  on  this  subject 
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are,  SB  to  tlieir  facts,  very  near  to  each  other,  and  not  easily  distinguishable. 
Bnt  it  appears  to  me  that  a  general  principle  and  rule  of  law,  may,  althongh 
perhaps  not  explicitly  laid  down  in  any  of  them,  be  fairly  collected  from  the 
greater  number.  And  that  rule  I  conceive  to  be  thia :  where  a  vessel  takes  the 
j^ound  in  the  ordinary  and  usual  course  of  navigation  and  management  in  a 
tide  river  or  harbour,  upon  the  ebbing  of  the  tide,  or  from  natural  deficiency  of 
water,  so  that  she  may  float  again  upon  the  flow  of  tide  or  increase  of  water, 
such  an  event  shall  not  be  considered  a  stranding  within  the  sense  of  the 
memorandum.  But  where  the  ground  is  taken  under  any  extraordinary  circum* 
stances  of  time  or  place,  by  reason  of  some  unusual  or  accidental  occurrence, 
such  an  event  shall  be  considered  a  stranding  within  the  meaning  of  the 
memorandum.  According  to  the  construction  that  has  been  long  put  upon  the 
memorandum,  the  words  ''  unless  general,  or  the  ship  be  stranded,''  are  to  be 
considered  as  an  exception  out  '^of  the  exception  as  to  the  amount  of  an 
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average  or  partial  loss,  provided  for  by  the  memorandum,  and,  conse- 


quently, to  leave  the  matter  at  large  according  to  the  contents  of  the  policy ; 
and  a£  every  average  loss  becomes  a  charge  upon  the  underwriters  where  a 
steanding  has  taken  place,  whether  the  loss  has  been  in  reality  occasioned  by 
the  stranding  or  no,  the  true  and  legal  sense  of  the  word  '^  stranding/'  is  a 
matter  of  great  importance  in  policies  upon  goods.  In  policies  on  ship,  the 
memorandum  is  not  found.  In  such  policies  the  inquiry  is,  whether  a  loss 
arose  by  perils  of  the  sea,  and  the  question  is  consequently  unfettered  by  any 
technical  phrase.  Upon  the  &cts  of  this  case,  it  appears  to  me  that  the  event 
which  happened  to  this  ship  is  within  the  second  branch  of  the  rule  as  above 
proposed.  If  the  rope  had  not  slackened,  and  the  wind  had  not  been  in  such 
a  direction  as  it  was,  the  vessel  would  have  remained  safe  during  the  night; 
for  althouffh  raised  by  the  influx  of  the  tide,  she  would  at  its  ebb  have  grounded 
again  on  the  soft  and  even  bottom  over  which  she  had  been  placed.  The  events 
that  occurred,  unusual  and  accidental  in  themselves,  caused  the  vessel  to  quit 
that  station,  and  go  in  part  to  another,  where,  upon  the  ebbing  of  the  tide,  her 
forepart  rested  on  a  stony  bank,  so  as  to  be  above  her  remaining  part,  and  to 
cause  the  straining  by  which  the  cargo  was  injured  from  the  influx  of  water 
through  the  opening  of  the  planks. 

I  should  observe  that  my  judgment  in  this  case  is  not  founded  upon  the  fact 
of  injury  to  the  cargo,  or  of  the  want  of  injury  to  the  ship;  I  do  not  consider 
either  of  those  circumstances  as  being  properly  an  ingredient  in  question. 
^ff%  The  rule  as  proposed  will  probably  be  found  consistent  '''with  the  cases 
-^  quoted  at  the  bar,  and  which  it  is  not  necessary  for  me  to  repeat.  I  will 
only  observe,  that  the  facts  of  the  case  of  Bishop  v,  Pentland,  7  B.  &  C.  219, 
cannot,  in  my  opinion,  be  distinguished  in  effect  from  those  of  the  present  case : 
it  is  the  last  decision  on  the  subject.  It  cannot  be  decided  that  this  is  not  a 
case  of  stranding,  without  overruling  that  decision.  The  rule  as  proposed 
upholds  the  judgment  in  that  case :  and  for  the  reasons  given  I  think  this  is  a 
I  of  stranding;  and  the  verdict  must  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


HARRISON  V.  COURTAULD. 

H.  accepted  a  bill  for  the  accommodation  of  B.,  the  drawer,  who  endorsed  it  over  as 
secnritj  for  a  debt,  and  afterwards  became  bankrupt.  The  endorsee  entered  into 
■a  agreement  with' the  aesignees,  for  purchasing  part  of  the  bankrupt's  property, 
a&d  for  the  arrangement  of  some  claims  which  he,  the  endorsee,  had  upon  the  estate; 
and  he  alierwards  gave  them  a  release  of  all  demands,  no  mention  being  made, 
during  this  transaction,  of  the  bill,  which  had  been  dishonoured.    He  knew  at  the 


26  Hakrison  v.  Coubtauld.    H.  T.  1832.  [36 

time  of  the  agreement,  but  not  when  he  took  the  bill,  that  it  wm  accepted  for 
accommodation : 
Held,  that  notwithstanding  the  above  release,  the  acceptor  was  still  liable  at  the  suit  of 
the  endorsee. 

The  Master  of  the  Rolls  sent  the  following  case  for  the  opinion  of  this 
Court : — 

On  the  26th  of  December,  1826,  Harrison  accepted  a  bill  of  exchange  of 
that  date  for  298^.,  drawn  upon  him  by  and  payable  to  the  order  of  Stephen 
Beuzeyille,  at  three  months  after  date.  Harrison  accepted  the  bill  for  the 
drawer's  accommodation.  Beuzeville  afterwards  endorsed  and  delivered  it  to 
Gourtauld  as  a  collateral  security  for  a  debt  of  2000?.,  which  was  the  balance 
due  upon  certain  transactions  between  them  relative  to  the  manufacturing  of 
silk.  Courtauld  did  not  then  know  that  the  bill  was  accepted  for  accommoda- 
tion ;  but  he  was  informed  of  it  by  Beuzeville  before  entering  into  the  agree- 


ment '^next  mentioned.     The  bill,  when  due,  was  dishonoured.     Beuzeville 
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afterwards  became  bankrupt;  and  in  October,  1827,  an  agreement  was^ 
executed  between  his  assignees  (with  the  assent  of  the  creditors)  and  Gour- 
tauld, whereby  the  assignees  agreed  to  sell  a  certain  mill  and  premises,  lately 
occupied  by  Beuzeville,  to  Courtauld  for  1,500?.,  and  to  procure  him  a  sur- 
render thereof  on  his  paying  the  price ;  and  he  promised  to  relinquish  all  claims 
which  he  bad  on  certain  goods  upon  the  premises,  on  being  paid  a  sum  of  261/. 
due  to  him  for  his  work  bestowed  on  the  said  goods.  He  further  engaged,  on 
performance  of  this  agreement  by  the  assignees,  to  execute  a  release  to  them 
and  to  the  bankrupt's  estate  of  the  said  deot  of  2000?.,  which  constituted  the 
whole  of  his  demand  on  the  estate  except  his  claim  on  the  goods  before  men- 
tioned for  261?.  A  release  of  the  2000?.  and  of  all  suits,  causes  of  action, 
and  demands,  was  accordingly  executed  in  March,  1828,  by  Courtauld,  who 
afterwards  received  a  counter-release  from  the  assignees.  In  none  of  these 
documents  was  any  mention  made  of  the  bill  of  exchange.  In  Hilary  term, 
1828,  Courtauld  brought  an  action  against  Harrison  upon  his  acceptance.  The 
question  for  the  opinion  of  this  Court  was, — Whether  Courtauld  was  entitled 
to  recover  from  Harrison  upon  the  bill  ?  The  case  was  argued  in  Michaelmas 
term  by 

Hill,  for  the  defendant  in  equity.  Courtauld  is  entitled  to  recover  on  this 
acceptance.  The  present  case  appears  to  have  been  sent  for  the  purpose  of 
ascertaining  whether  Fentum  v,  Pocock,  5  Taunt.  192,  and  Carstairs  v,  Rolle- 
ston,  5  Taunt.  551,  are  still  considered  law  by  this  court.  *Now,  there  ^oq 
is  no  authority  for  saying,  that  where  an  accommodation  bill  has  been  ^ 
endorsed  for  value  to  a  party  who  received  it  without  knowing  that  the  accept- 
ance was  for  accommodation,  the  acceptor  can'  be  discharged  as  to  such  endorsee 
by  anything  passing  between  the  endorsee  and  the  drawer.  If,  indeed,  the 
endorsee  knew  the  circumstances  of  the  bill  when  he  received  it,  some  question 
might,  perhaps,  be  raised  on  the  other  side,  whether  Laxton  v.  JPeat,  2  Campb. 
185,  was  not  still  an  authority  for  considering  the  acceptor  in  the  light  of  a 
surety,  who  would  be  discharged  by  releasing  the  drawer.  But  that  point  does 
not  arite  here ;  nor  did  it  necessarily  arise  in  Fentum  v,  Pocock :  and  an 
acceptor,  considered  as  the  principal  party,  can  only  be  discharged  by  express 
agreement  between  him  and  the  holder.  In  Carstairs  v.  RoUeston,  5  Taunt. 
551,  the  endorsees  of  a  note  given  to  the  payee  without  consideration,  released 
the  latter  from  the  note  and  from  the  debt;  yet  the  Court  of  Common  Pleas 
considered  the  maker  liable  to  the  endorsees.  That  case  is  in  point.  It  is 
evident  here  that  the  value  of  the  bill  was  not  included  in  the  agreement  on 
the  part  of  the  assignees ;  nor  do  they  stipulate  for  its  being  given  up.  Cour- 
tauld could  have  no  reason  for  discharging  the  solvent  acceptor.  The  agree- 
ment was  only  prospective :  the  acts  which  were  to  be  done  on  both  sides  before 
the  releases  were  completed,  might  never  be  performed ;  and,  in  fact,  had  not 
been  done  at  the  time  when  this  suit  was  commenced.     In  Farquhar  v,  Southey, 
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1  M.  &  M.  14,  and  in  I^ichols  v,  Norris,(a)  decided  in  this  court  last  Easter 
term,  Fentam  v,  Pocock,  5  Taunt.  192,  was  recognised  as  an  authority.  Some 
*^l  doubt,  indeed,  appears  *to  be  thrown  upon  it  by  the  judgment  of  Lord  Eldon 
•'in  The  Bank  of  Ireland  v.  Beresford,  6  Dow.  233;  but  that  learned  judge 
seems  to  have  been  misinformed  as  to  the  facts  in  Fentum  v,  Pocock,  and  to  have  "^ 
supposed  that  it  was  there  known  to  all  parties,  when  the  holder  took  the  bill, 
that  the  acceptance  was  given  for  accommodation ;  and  he  complains  that  the 
Court  of  Chancery  has  been  misled  as  to  the  opinion  of  the  common  law  courts 
on  cases  of  this  kind.  At  all  events,  the  case  then  before  Lord  Eldon  had 
circumstances  of  its  own  to  warrant  the  conclusions  come  to  by  him,  inde- 
pendently of  any  opinion  he  might  entertain  as  to  Fentum  v,  Pocock. 

AdoljAus,  contri.  Lord  Ellcnborough's  decision  in  Laxton  v.  Peat,  2  Campb. 
186,  was  certainly  disapproved  of  by  the  Court  of  Common  Pleas  in  Fentum 
9.  Pocock ;  but  their  dissent  must  be  taken  as  qualified  by  the  observation  of 
Sir  James  Mansfield,  that  in  the  last-mentioned  case  the  holder  did  not  know, 
when  he  took  the  bill,  that  it  was  accepted  for  accommodation;  whereas,  in 
Laxton  v.  Peat,  that  fact  was  known  to  the  endorsee  at  the  time  of  the  endorse- 
ment. Sere,  also,  it  was  confessedly  known  to  Courtauld,  before  he  executed 
his  agreement  with  Beuzeville's  assignees,  that  Harrison  had  not  received  value 
for  his  acceptance.  In  this  case  the  accommodation  bill  (payable  at  three 
months)  had  been  more  than  a  year  in  the  hands  of  the  endorsee  before  he 
sued  upon  it.  He  made  no  mention  of  it  to  the  acceptor  till  the  drawer  had 
become  bankrupt.  The  whole  course  of  his  conduct  had  shown,  almost*  as 
^ .  ^-|  strongly  *as  could  be  done  by  express  agreement,  an  understanding  that 
-'  this  bill  was  not  to  be  put  in  force.  Then,  if  this  be  so,  the  opinion  of 
Lord  Eldon,  intimated  in  The  Bank  of  Ireland  v»  Beresford,  6  Dow.  233,  and 
expressed  more  strongly  in  the  subsequent  case  of  Ex  parte  Olendinning,  1 
Buck's  Cases  in  Bankruptcy,  517,  is  an  authority  for  saying,  that  where  such 
indulgence  is  granted  to  the  drawer  of  a  bill,  the  acceptor,  as  his  surety,  is 
discharged,  ft  fs  suggested  that  Lord  Eldon  might  have  been  misled  as  to  a 
case  at  common  law ;  but  it  will  be  remembered  that  he  himself  had  been  a 
common  law  judge.  [Lord  Tenterden,  C.  J.  And  a  very  great  one.]  The 
agreement  of  October,  1827,  appears  to  have  been  intended  as  a  general  settle- 
ment and  satisfaction  of  demands  among  these  parties :  at  any  rate  it  must 
operate  so  as  to  Harrison. 

ffiUj  in  reply.  In  answer  to  Ex  parte  Glendinning,  1  Buck's  Cases  in  Bank- 
ruptcy, 517,  it  is  sufficient  to  say,  that  the  holder  Id  that  case  knew,  when  he 
received  the  bill,  that  it  was  accepted  for  accommodation.  If,  therefore,  the 
distinction  drawn  from  that  circumstance  in  favour  of  Laxton  v.  Peat,  2  Campb. 
185,  be  available,  it  distinguishes  Ex  parte  Glendinning  from  the  present  case. 
Here  the  holder  did  not  know,  when  he  took  the  bill,  the  circumstances  of  the 
acceptance.  He,  therefore,  had  a  right  to  look  upon  Harrison  as  an  acceptor 
for  value,  whose  liability  could  only  be  discharged  by  express  agreement. 

Cur,  adv,  vulL 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opiaion,  that 
*411  ^^^^^  ^^  circumstances  above  ^stated,  the  defendant  is  entitled  to  recover 
-"from  the  plaintiff  upon  the  said  bill  of  exchange. 

Tenterden, 
J.  Parke, 
W.  E.  Taunton, 
J.  Patteson. 

(a)  See  the  end  of  the  present  case. 
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NICHOLS  and  Another  v,  NORRIS.(a) 

A.  gave  a  promisBory  note,  pajable  to  B.  (for  wUoh  A.  had  reoeired  no  oonBideration), 
as  a  Becurity  for  goods  to  be  Bold  to  B.  on  credit ;  and  B.  endorsed  tbe  note  OTer  to 
the  creditors.  B.  afterwards  executed  a  deed  of  composition  .with  the  creditors,  by 
which  he  ondertook  to  pay  his  debt  to  them  by  instalments,  and  it  was  stipulated 
that  they  should  not  be  prcTented  by  that  arrangement  ft*om  suing  on  any  securities 
which  tiiey  held,  and  that  on  any  default  in  paying  the  instalments  the  deed  should 
be  Toid : 

H^d,  that  the  delay  granted  to  B.  by  this  agreement,  did  not  discharge  A. 

Assumpsit  on  a  promissory  note  for  50/.,  made  by  the  defendant,  Jane  Gth, 
1826,  payable  to  Robert  Johnston  the  younger,  and  endorsed  by  him  to  the 
plaintiffs.  Plea,  the  general  issue.  At  the  trial  before  Lord  Tenterden,  C.  J., 
at  the  sittings  in  London  after  Hilary  term,  1830,  it  appeared  that  Johnston 
having  requested  the  plaintiffs  to  supply  him  with  ooals,  they  refused  to  do  bO 
unless  he  would  give  them  security  for  50/.  He  accordingly  induced  the 
defendant,  who  was  his  fisither-in-law,  to  draw  the  note  in  question,  and  indorsed 
and  delivered  it  to  the  plaintiffs,  having  told  them  that  his  father-in-law  would 
be  security :  and  about  a  week  afterwards,  he  executed  a  bill  of  sale  to  the 
defendant,  to  secure  him  against  his  liability  in  respect  of  the  note.  The  bill 
of  sale  never  produced  anything  to  the  defendant.  In  1829  Johnston,  beine 
indebted  to  the  plaintiffs  to  the  amount  of  more  than  1000/.,  executed  a  deed 
of  composition  with  them,  by  which  they  agreed  to  accept  a  certain  sum  in  dis- 
charge of  their  whole  demand.  A  small  part  was  paid  in  cash,  and  bills  and 
notes  given  for  the  rest.  It  was  stipulated  in  the  deed  that,  as  the  plaintiffs 
held  several  securities  for  their  demands  on  Johnston,  they  should  not  be  de- 
barred from  suing  on  them  by  the  arrangement  then  making ;  and,  further,  that 
if  the  bills  and  notes  were  not  paid  as  they  successively  became  due,  the  deed 
should  be  of  no  effect,  and  the  original  debt  remain  in  force.  *  The  deed  con- 
tained a  general  release,  subject  to  these  conditions.  Some  of  the  notes  were 
paid,  but  one  was  not  met  when  due,  and  Johnston  shortly  afterwards  became 
bankrupt.  At  the  trial  it  was  contended  that  the  plaintiffs,  by  entering  into 
the  deed  of  compo»tion,  had  lost  their  remedy  against  the  defendant.  A 
verdict  was  found  for  the  plaintiffs,  but  leave  given  to  move  to  enter  a  nonsuit. 

CampbeU  now  moved  accordingly.  The  defendant  was  only  a  surety,  and 
was  discharged  when  the  creditors  compounded  with  the  principal.  If  this  be 
not  so,  the  surety  is  much  injured  by  the  transaction,  for  if  the  creditors  had 
enforced  their  demand  in  the  regular  course,  and  the  surety  had,  in  conse- 
quence, been  obliged  to  pay  the  amount  of  this  note,  he  *might  imme-^^^^ 
diately  have  taken  his  remedy  against  the  principal,  but  the  effect  of  this  ^ 
deed  is  to  tie  up  his  hands  for  a  length  of  time,  after  which  it  may  be  impossi- 
ble for  him  to  indemnify  himself.  [Lord  Tenterden,  C.  J.  Whatever  was  paid 
under  the  deed  of  composition  was  for  his  benefit  pro  tanto.  Parke,  J.  How 
is  this  case  distinguishable  from  Fentum  v.  Pocock  (5  Taunt.  192),  and  Car- 
stairs  V.  Rolleston  (5  Taunt.  551)  ?]  Those  cases  were  under  consideration 
in  Price  v,  Edmonds  (10  B.  &  C.  578),  and  the  Court  there  did  not  act  upon 
their  authority,  but  rested  its  judgment  upon  a  different  ground.  Lord  Eldon 
appears  on  one  or  two  occasions  to  have  inclined  in  favour  of  the  decision  in 
Lazton  v.  Peat  (2  Campb.  185),  against  that  in  Fentum  v.  Pocock. 

Lord  Tenterden,  0.  J.  Deeds  of  this  kind  are  very  common,  and  it  is  very 
usual  to  insert  clauses  like  the  present,  reserving  the  remedy  against  sureties. 
If  we  were  to  hold  that,  notwithstanding  such  a  proviso,  the  liability  of  a 
person  in  the  situation  of  this  defendant  was  gone,  it  might  prevent  such  deeds 
from  being  entered  into,  which  would  often  be  against  the  interests  of  all 
parties.  In  other  respects  I  think  there  is  no  material  difference  between  this 
case  and  Fentum  v.  Pocock. 

(a)  ThiB  case  was  decided  at  the  previoas  Easter  term. 
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LiTTLXDALXy  J.  Independently  of  the  doctrine  in  Fentam  v.  Pooook,  the 
special  proviso  here  takes  the  case  ont  of  the  common  rule  as  to  the  discharge 
of  safeties  by  ^ving  time  to  the  principal ;  for,  in  this  case^  the  plaintiffs 
might  have  proceeded  against  the  surety  at  any  time,  even  though  the  instal- 
ments had  been  regulariy  paid ;  and  he,  in  that  event,  might  have  taken  his 
remedy  against  the  defendant. 

Parke,  J.  I  am  of  opinion  that  Fentam  v,  Pocock  is  sound  law,  and  that 
the  present  case  fidls  within  its  authority;  independently  of  ^ which,  there  is  an 
answer  to  the  present  objection,  in  the  proviso  which  reserves  a  power  of  enforc- 
ing the  securities  at  any  time. 

Patteson,  J.  Thomas  v,  Courtney  (1  B.  &  A.)  is  an  authority  to  show 
that  the  securities  in  this  case  could  not  be  affected  by  the  deed  of  composition. 

Eule  refused. 

(See,  as  to  the  effect  of  a  special  reservation  of  securities,  Ex  parte  Glendinning,  1 
Buck,  617.,  which  agrees  with  the  present  case.) 


*43]  *WILLCOCK  v.  WINDSOK  and  Others.(a) 

A  custom  in  a  manor  for  the  leet  Jary  to  break  and  destroy  measures  found  by  them  to 
be  false,  is  lawfuL  In  a  plea  of  justification  grounded  on  such  custom,  It  is  enough 
to  say  that  the  measures  were  found  by  the  jury  to  be  false,  without  alleging  that 
they  were  so.  A  eourt-leet  holden  on  the  28th  of  April,  was  adjourned  after  the  jury 
had  been  sworn  in,  till  the  15th  of  December,  which  day  was  given  them  to  make 
their  presentments : 

Held,  that  an  a^ioumment  of  suoh  duration  (which  was  admitted  to  be  according  to  the 
custom  of  the  manor),  was  not  necessarily  unreasonable. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house  and  yard, 
in  the  parish  of  St.  James,  Clerkenwell,  and  breaking,  bruising,  perforating, 
and  destroying  divers  pots  of  the  plaintiff  there  found,  &o.  Pleas,  first,  the 
general  issue ;  secondly,  that  the  defendant,  Windsor,  was  the  bailiff  of  a  pre- 
scriptive court-leet  holden  in  and  for  the  manor  of  Clerkenwell,  otherwise 
called  St.  John's,  Clerkenwell,  on  Ascension  Day  in  every  year ;  that  the  other 
defendants,  being  inhabitants  of  the  manor  and  suitors  of  the  court,  were,  at 
the  said  court,  holden  on  Ascension  Day,  the  28th  of  May  1829,  sworn  as  a 
jury  for  the  manor  to  inquire  and  make  true  presentment  of  all  such  matters 
and  things  as  should  be  given  them  in  charge,  or  appear  to  be  the  object  of 
their  inquiry,  and  particularly  according  to  the  custom  of  the  said  manor 
from  time  immemorial,  to  examine  weights  and  measures,  and  see  they  were 
just  and  according  to  the  legal  standards  in  that  behalf ;  and  for  the  purpose 
of  making  such  inquiry  and  examination,  the  said  court  was  then  and  there, 
according  to  the  usage  and  custom  of  the  said  manor,  adjourned  :  and  the  said 
jurors,  so  sworn  as  aforesaid,  had  a  day  given  them  to  bring  in  their  present- 
ments until  the  15th  day  of  Deceml>er  in  the  said  year  1829 :  and  it  was 
averred  that  there  was  and  had  been  within  the  manor  from  time  immemorial 
•441  ^Q  ancient  and  laudable  custom,  viz.,  *"  That  the  jurors  of  the  jury  of  the 
-'said  court  leet  to  the  number  of  twelve  or  more,  for  the  time  being,  affcer 
they  were  and  are  so  sworn  as  aforesaid,  and  during  the  adjournment  of  the  said 
court,  from  time  whereof,  &c.,  bave  entered,  and  have  been  used  and  accustomed 
to  enter,  and  of  right  ought,  &c.,  and  still  of  right  ought,  &c.,  with  or  without 
the  bailiff  of  the  said  manor  for  the  time  being,  into  any  dwellins-house  with 
the  appurtenances  of  and  belonging  to  any  person  being  an  inhabitant  and 
tesiant  within  the  said  manor,  and  selling  goods  there  by  weights  and  measures, 
and  having  weights  or  measures  in  his  custodjr  therein  used  and  to  be  used  by 
him  in  and  for  the  sale  of  goods  within  the  said  manor,  at  seasonable  times  in 

(a)  This  and  the  following  case  were  decided  in  Michaelmas  term,  but  oould  not  be 
inserted  in  thdr  proper  place. 
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the  daytime  by  the  outer  door  or  doors  of  each  dwelling-house,  with  the  ap- 
purtenances, the  same  being  respectively  open,  for  the  purpose  of  searching  for 
and  examining,  and  to  search  for  and  examine  such  weights  «r  measures,  and 
to  see  that  they  were  and  are  just,  and  according  to  the  legal  standards  in  that 
behalf ;  and  if  upon  such  examination  any  of  the  said  weights  or  measures  have 
been  or  shall  be  found  by  the  said  jurors  to  be  false,  deceitful,  or  deficient,  and 
not  according  to  the  legai  standards  in  that  behalf,  then  the  said  jurors  for  all  the 
time  aforesaid  have  broken  and  destroved,  and  have  used  and  been  accustomed 
to  break  and  destroy,  and  of  right  ought,  &c.,  and  still  of  right  ought,  &c.,  such 
last-mentioned  weights  or  measures  so  being  false,  deceitful,  or  deficient,  to 
prevent  the  same  from  being  afterwards  fraudulently,  deceitfully,  and  unlaw- 
fully used  within  the  said  manor."  The  plea  then  stated,  that  before  and  at 
the  time  when,  &c.,  the  plaintiff  was  a  resiant  within  the  manor,  and  carried  on 
the  ^business  of  an  alehouse-keeper  there,  in  the  said  dwelling-house  and  r^iAr^ 
yard ;  that  the  pots  mentioned  in  the  declaration  were  measures  used  by  *- 
him  in  the  sale  of  beer  and  ale  there ;  that  Windsor,  being  bailiff  of  the  manor, 
and  the  other  defendants  being  the  leet  jury,  in  the  execution  of  their  duty, 
during  the  said  adjournment,  entered  into  the  said  dwelling-house  at  a  seasonable 
time  by  the  outer  doors,  which  were  then  open,  to  search  for  and  examine 
measures,  and  did  examine  the  measures  in  question  (they  not  having  been 
previously  examined  by  the  defendants),  and  upon  such  examination  the  said 
jurors  did  find  that  the  same  were  false,  deceitful,  deficient,  and  less  than  the 
legal  standard ;  wherefore  the  said  jurors,  according  to  the  custom,  broke  and 
destroyed  them  to  prevent  their  being  afterwards  fraudulently  used  within 
the  manor,  as  they,  the  defendants,  lawfully  might,  &c. ;  and  they  traversed 
being  guilty  in  any  place  out  of  the  manor.  There  were  other  pleas,  setting 
up  a  similar  justification.  The  plaintiff  demurred  generally  to  the  special 
pleas.     The  defendants  joined  in  demurrer. 

This  case  was  argued  in  last  Trinity  term  by  Piatt  in  support  of  the  demur- 
rer, who  contended,  that  a  custom  to  break  deficient  measures  could  not  be 
valid,  inasmuch  as  the  duty  of  the  jury  was  only  to  examine  and  present,  and 
by  breaking  the  vessels  they  destroyed  that  which  ought  regularly  to  be  the 
evidence  for  or  against  their  presentment;  that  it  did  not  appear  on  these 
pleadings  that  the  measures  were,  but  only  that  they  were  found  by  the  jury 
to  be,  defective ;  and,  lastly,  that  the  adjournment  stated  in  the  pleadings  was 
unreasonable,  and  could  not  be  grounded  on  valid  custom.  D,  Pollock  argued 
in  support  of  the  pleas.  The  principal  arguments  *used  and  authorities ^sq 
cited  are  so  fully  observed  upon  in  the  judgment,  that  it  is  unnecessary  to  *- 
state  them  separately.  Cur,  adv.  vult. 

Lord  Tenterden,  C.  J.,  in  Michaelmas  term,  delivered  the  judgment  of  the 
Court  as  follows : — 

The  demurrer  in  this  case  is  founded  on  two  objections  to  the  several  pleas, 
the  one  to  the  custom  set  forth  (which  his  Lordship  read  as  stated  in  the  plead- 
ings) ;  the  other  to  the  adjournment  of  the  court,  and  the  time  given  to  the 
jury  to  bring  in  their  presentments,  until  the  15th  day  of  December  1829, 
which  was  said  to  be  an  unreasonable  length  of  time  on  the  face  of  the  plea, 
the  court  having  been  holden  on  the  28th  day  of  May  in  the  same  year.  The 
objection  to  the  custom  was  principally  founded  on  the  case  of  Moore  v.  Wick- 
ers, Andr.  47,  191.  In  that  case,  which  was  an  action  of  debt  in  the  court- 
leet  of  the  manor  of  Stepney,  to  recover  the  amount  of  an  amerciament  affeered, 
the  plaintiff  declared  that  he  was  lord  of  the  manor,  and  prescribed  for  a  court- 
leet,  and  set  out  a  custom  that  the  jurors  sworn  and  charged  at  any  such  leet 
to  present  have  presented,  and  used  at  such  leet  to  present,  after  their  being 
sworn,  all  such  things  as  have  been  before  or  after  their  beins  sworn  pre- 
sentable, and  that  such  jury  had  been  used  to  be  adjourned,  &c.  The 
plaintiff  further  declared  that  the  defendant  was  a  cheesemonger  within  the 
jurisdiction;  and  obstmcted  the  jurors^  then  in  the  execution  of  their  duty,  from 
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entering  into  his  shop  and  trying  his  weights  and  balances;  that  the  jury  at  a 
4,^--,  subsequent  court  presented  this  obstruction^  ''^wherenpon  the  defendant  was 

-'amerced,  and  the  amerciament  affeered  to  4/.  Ids.  There  was  a  verdict 
for  the  plaintiff,  and  a  writ  of  error  brought,  wherein  seyeral  errors  were  as- 
signed ;  of  which  the  second  was,  that  Vie  presentment  was  ill,  because  the 
jorj  have  no  authority  to  enter  into  the  shops  of  persons  to  examine  their 
weights  and  measures ;  if  the  jury  of  a  leet  have  such  a  power,  it  must  be  by 
custom,  and  none  was  set  out  on  that  record ;  and  if  it  was,  it  was  a  question 
whether  it  would  be  reasonable.  On  the  argument  the  Judges  threw  out  their 
several  impressions  on  the  points  raised,  the  only  one  of  which  relating  to  the 
present  question  is  that  of  Probyn,  J.,  who  is  reported  to  have  said,  that  a 
custom  for  the  jury  of  a  leet  to  enter  into  houses  for  examining  weights  and 
measures,  they  being  sworn  only  to  present,  he  thought  would  not  be  good. 
But  the  case  was  adjourned,  all  the  Court  intimating  an  opinion  that  tbe  proceed- 
ing was  erroneous  in  not  setting  out  the  time  of  the  obstruction,  and  afterwards 
when  the  case  was  stirred  again,  no  one  appearing  for  the  defendant  in  error, 
the  judgment  was  reversed,  the  Court  saying  there  was  a  strong  objection  in 
the  case,  but  not  intimating  what  it  was.  We  do  not  consider  that  decision 
any  authority  against  the  validity  of  the  custom  here,  because  there  no  such 
custom  was  pleaded,  and  there  was  no  judgment  of  the  Court  against  it.  On 
the  other  hand,  there  is  a  case  in  which  a  similar  custom  was  adjudged  good. 
In  Yaughan  v.  Attwood  and  Others,  1  Mod.  202,  the  custom  justified  under 
was,  that  the  homage  used  to  choose  every  year  two  surveyors  to  take  care  that 
^481°^  unwholesome  victuals  were  sold  within  the  manor,  and  '*'that  they  were 

•'sworn  to  execute  their  office  truly  for  the  space  of  one  year,  and  that 
they  had  power  to  destroy  whatever  corrupt  victuals  they  found  exposed  to  sale. 
The  plea  then  stated  that  the  defendants  being  chosen  surveyors  and  sworn  to 
execute  the  office  ti^ly,  examining  the  plaintiff's  meat,  found  a  side  of  beef 
corrupt  and  unwholesome,  and  that  therefore  they  took  it  away  and  burned  it. 
North,  C.  J.,  it  seems,  doubted;  but  the  other  three  Judges  said,  *'  It  is  a  good 
reasonable  custom.  It  is  to  prevent  evil,  and  laws  for  prevention  are  better 
than  laws  for  punishment.  Ais  for  the  gteat  power  it  seems  to  allow  to  these 
surveyors,  it  is  at  their  own  peril  if  they  destroy  any  victuals  that  are  not 
really  corrupt,  for  in  an  action,  if  they  justify  by  virtue  of  the  custom,  the 
plaintiff  may  take  issue  that  the  victuals  were  not  corrupt.  But  here  the 
phuntiff  has  confessed  it  by  the  demurrer."  We  think  the  reasons  alleged  in 
support  of  that  custom  were  sound  and  good,  and  for  the  like  reasons  we 
hold  the  present  custom  to  be  valid.  Such  customs  prevail  in  many  manors, 
and  they  are  in  our  opinion  very  useful  to  the  public,  as  affording  a  protection 
against  fraud  and  deceit.  They  are  also  recognised  by  the  statute  35  O.  3,  c. 
102,  s.  6;  and  55  O.  3,  c.  43,  s.  12;  two  statutes  making  provision  for  pre- 
venting the  use  of  false  weights  and  measures,  and  containing  a  proviso  that 
they  shall  not  lessen  the  authority  of  persons  appointed  at  a  leet  for  the  exa- 
mining, breaking,  and  destroying  weights  or  balances,  or  measures. 

An  objection  was  taken  with  reference  to  this  part  of  the  case,  that  the  aver- 
ment was,  not  that  the  plaintiff's  pots  were,  in  fact,  false,  deceitful,  and  defi- 
cient, and  not  according  to,  but  less  than  the  legal  standard,  but  only  that  the 
^^Q-| jury  found  them  to  be  so ;  and  for  this  Palmer  *v.  Barfoot,  Lutw.  440, 

-'may  be  cited.  But  in  that  case  the  custom  alleged  was,  that  the  in- 
spectors should  seize,  and  take  as  forfeited,  the  bread  of  foreign  bakers,  if  it 
should  not  be  of  just  weight,  or  should  be  deceitfully  or  insufficiently  made  or 
bak^d ;  and  the  averment  was,  that  the  defendant  found  it,  on  view  ancl  in- 
flection, to  be  insufficiently  baked.  The  justification,  therefore,  did  not  bring 
the  case  within  the  words  of  the  custom,  and  the  plea  was  holden  to  be  bad, 
without  the  Court  throwing  out  any  opinion  against  the  custom  itself,  which 
seems  to  have  been  acquiesced  in  as  good.  But  here  the  custom  laid  and  the 
justification  coincide.    The  custom  is^  if  any  of  the  said  weights  and  measures 
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sWl  be  found  to  be  f&lse,  &c.,  and  the  averment  correBponds.  We  think,  also, 
that  the  objection  arising  oat  of  the  adjournment  cannot  prevail.  It  is  averred 
to  have  been  made  according  to  the  usage  and  custom  of  the  said  manor ; 
and  nothing  appears  to  prove  that  the  length  of  time  for  which  it  was  made 
vras  of  necessity  unreasonable,  or  disproportioned  to  the  occasion.  In  large 
and  populous  manors,  such  as  this  of  Clerkenwell,  it  would  be  impossible  for  a 
jury  to  execute  this  function  of  examining  all  weights  and  measures  within  a 
day,  or  even  within  a  short  space  of  time.  An  adjournment,  therefore,  must 
in  such  cases  be  necessary,  and  the  period  of  it  must  be  governed  by  circum- 
stances, and,  in  some  degree,  be  left  to  the  discretion  of  the  court-le^t,  that 
discretion  being,  of  course,  to  be  exercised  duly  and  subject  to  control.  The 
case  of  Davidson  v,  Moscrop,  2  East,  56,  is  very  distinguishable  from  the 
present.  All  tbat  was  decided  there  was,  that  a  custom  for  the  jurors  to  be 
^charged  and  sworn  at  one  court,  to  inquire  and  present,  and  to  return  .^^q 
such  their  presentments  at  the  then  next  court,  was  bad.  But  here  the  ■- 
adjournment  is  of  the  same  court;  and  if  the  jury  present  the  plaintiff's  offence 
on  the  adjournment  day,  the  presentment  will  not  be  made  to  another  court. 

We  are  of  opinion,  therefore,  that  there  must  be  judgment  for  the  defen- 
dants. Judgment  for  the  defendants. 


SIMONDS  and  Another  t;.  HODGSON.(a) 
(Error  from  the  Common  Pleas.) 

An  instrument  executed  In  a  foreign  port  by  the  master  of  a  ship,  reciting,  that  his 
vessel  bound  to  London,  had  receired  considerable  damage,  and  that  he  had  bor- 
rowed 1077/.  to  defray  the  expenses  of  repairing  her,  proceeded  as  follows: — '<I 
bind  myself,  my  ship,  her  apparel,  tackle,  &o.,  as  well  as  her  freight  and  cargo,  to 
pay  the  abore  sum,  with  121.  per  cent,  bottomry  premium ;  and  I  Airther  bind  my- 
self, said  ship,  her  freight  and  cargo,  to  the  payment  of  that  sum,  with  all  charges 
thereon,  in  eight  days  after  my  artival  at  the  port  of  London  ;  and  /  do  hereby  make 
liable  the  taid  vessel,  her  freight  and  cargo,  whether  ehe  do  or  do  not  arrive  at  the  port  of 
London,  in  preference  to  all  other  debts  or  claims,  declaring  that  this  pledge  or  bot- 
tomry has  now,  and  must  hare,  preference  to  all  other  claims  and  charges,  until  sach 
principal  sum,  with  12/.  per  cent,  bottomry  premium,  and  all  charges  are  duly  paid :" 

Held,  upon  error,  that  this  was  an  instrument  of  bottomry,  for  an  intention  sufficiently 
appeared  from  the  whole  of  it,  that  the  lender  should  take  upon  himself  tiie  peril  of 
the  voyage ;  that  the  words  my  arrival,  must  be  understood  to  mean  my  «A^*«  arrival; 
and  that  the  words,  *'/  make  liable  the  said  vetael,  her  freight  and  cargo,  whether  the 
do  or  do  not  arrive  €U  London,"  were  intended  only  to  give  the  lenders  a  claim  on  the 
ship,  in  preference  to  other  claims,  in  case  of  the  ship's  arrival  at  some  other  than 
the  destined  port,  and  not  to  provide  for  the  event  of  a  loss  of  the  ship. 

This  was  an  action  on  a  policy  of  insurance.  The  declaration  stated  in  the 
first  count  that  W.  Adams,  commander  of  a  schooner  brig  called  the  Clarence, 
of  Bristol,  being  at  Copenhagen  on  the  29th  of  March  1823,  according  to  the 
custom  of  merchants  made  nis  certain  writing  obligatory,  or  bottomry  bond, 
sealed  with  his  seal,  in  these  words : — > 

*"I,  the  underwritten  W.  Adams,  commander  of  the  schooner  brig  p^^j 
Clarence  of  Bristol,  burthen  105  tons,  now  lying  in  the  harbour  of  ^ 
Copenhagen,  having  on  my  passage  from  St.  Petersburgh  to  London  had  the 
misfortune  to  run  the  said  schooner  bne  on  shore  upon  Fosterboure  Reef,  coast 
of  Sweden,  where  she  received  considerable  damage;  and  being  unable  to  proceed 
in  that  state  on  her  voyage,  was  compelled  to  put  into  this  port  to  discharge 
and  repair  the  damage.  To  pay  the  charges  and  expenses  attending  these 
repairs,  unloading  and  reloading,  and  putting  said  ship  in  a  state  to  proceed 

(a)  See  6  Bingh.  114. 
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on  her  vajBga,  &o.,  I  have  borrowed  and  reoeived  firom  Balfour^  Ellah,  Rainals, 
k  Co.,  of  Ssineur,  1077/.  lis,  9d.  Bterling,  to  paj  for  the  above-mentioned 
repairs^  &c.,  without  which  having  been  paid  and  done,  the  said  schooner  bris 
oottld  not  proceed  on  her  voyage,  and  having  received  thp  above-mentioned 
sum,  which,  with  the  due  and  ordinary  annual  rent  of  the  same  from  the  date 
hereof  to  the  term  of  payment  after  mentioned,  I  bind  mt/sel/f  my  heirs,  admi- 
nistrators, and  assigns,  particularly  the  above-mentioned  schooner  brig,  together 
with  all  the  apparel,  tackle,  boats,  and  stores  of  every  kind  belonging  to  the 
same,  as  well  as  her  present  freight  and  cargo,  consisting  of  tallow,  lathwood, 
&c.,  thankfully  to  content  and  pay  to  Balfour,  Ellah,  Rainals,  &  Co.  the  above- 
mentioned  sum,  with  121,  per  cent,  bottomry  premium,  all  postages  and  reavm- 
able  charges  attending  recovering  the  same.  I  do  further  hereby  bind  myself, 
said  schooner  brig,  her  freight  and  cargo,  to  the  fiill  and  complete  payment  of 
the  said  sum,  with  all  charges  thereon,  in  eight  days  a/ter  my  arrival  at  the 
afore-mentioned  port  of  London;  and  I  do  hereby  make  liable  the  said  vessel, 
•^51  her  freight  and  cargo,  whether  she  *do  or  do  not  arrive  at  the  above-men^ 
^  tionedport  q^  London,  in  preference  to  all  other  debts  or  claims,  declaring 
hereby  that  the  said  vessel  is  at  present  free  from  all  incumhrances  whatsoever, 
and  that  this  pledge  or  bottomry  has  now  and  must  have  preference  to  all  other 
claims  and  charges  in  any  shape  or  manner,  until  such  sum  of  1077/.  Vis.  9d. 
sterling,  with  12  per  cent,  bottomry  premium,  making  together  1207/.  4s.  8c/. 
sterling,  with  lawful  interest,  and  all  charges,  are  duly  paid,  or  until  the  said 
Balfour,  £.,  R.,  &  Co.,  or  their  assigns,  have  declared  themselves  in  writing 
fully  satisfied  with  security  given  for  such  payment." 

The  declaration  then  stated  that  Balfour  &  Co.  advanced  the  money  to  W. 
Adams  on  account  of  the  plaintiffs  and  out  of  their  moneys  on  bottomry,  on  the 
conditions  above  mentioned.  That  afterwards  the  plaintiffs  effected  a  policy  of 
ioBurance  with  the  defendant  to  the  amount  of  200/.  upon  the  goods  and  mer- 
chandises, and  also  upon  the  ship  Clarence,  at  and  from  Elsineur  to  London, 
which  policy  was  in  the  usual  form ;  and  it  was  thereby  declared  that  ''  the 
said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as  concerned  the  as- 
sured by  agreement  between  the  assured  and  assurers  in  that  policy  were  and 
should  be  valued  at  /.  on  bottomry,  free  from  average,  and  without  benefit 
of  salvage.'^  The  declaration  averred  that  the  ship  in  the  policy  mentioned, 
and  the  200/.  insured,  were  the  ship  and  part  of  the  1207/.  is.  Sd.  mentioned 
in  the  bond,  and  the  bottomry  in  the  policy  was  also  the  same  bottomry  as  in 
the  bond.  That  the  ship  sailed  on  her  voyage,  and  that  the  plaintiffs  were 
interested  in  the  said  bottomry  to  the  full  amount  insured;  that  the  ship, 
«eo-i  c^go,  and  freight,  were  lost  by  '*'the  perils  of  the  sea,  and  did  not  arrive 
-*  at  London,  whereby  the  defendant  became  liable  to  pay  the  said  sum  of 
200/.  so  insured.  To  this  there  was  a  general  demurrer,  and  on*  argument  in 
the  court  below  judgment  was  given  for  the  defendant.  Upon  that  judgment 
a  writ  of  error  was  brought.     The  case  was  argued  in  Michaelmas  term. 

CampbeU  for  the  plaintiffs.  This  was  either  a  bottomry  bond  properly  so 
called,  or,  even  if  it  were  not,  the  plaintiffs  possessed  in  this  case  such  an  inte- 
rest as  was  insurable.  Instruments  of  this  kind,  which  are  often  made  on 
great  emergencies,  ought  to  receive  a  liberal  interpretation,  in  order  to  effec- 
tuate the  intention  of  the  parties.  It  is  evident  that  a  bottomry  bond  was 
intended  here,  and  there  is  no  necessity  to  insert  in  the  bond  an  express  provi- 
sion that  the  money  shall  be  lost  if  the  ship  perish ;  the  use  of  the  word  bot- 
tomry alone  will  be  sufficient  for  that  purpose.  In  the  precedent  of  the  bot- 
tomry bond  for  the  ship  Gratitudine,  in  Abbott  on  Shipping,  Appendix  No. 
ly.,  there  is  no  such  clause.  By  the  bond  in  this  case  the  captain  bound 
himself,  and  the  ship  and  cargo,  to  pay  1077/.,  with  12  per  cent,  bottomry  pre- 
miam ;  and  further  bound  himself,  his  ship  and  cargo,  to  pay  in  eight  days 
sfter  hit  arrival  at  the  port  of  London.  By  these  latter  words  it  is  said  the 
numey  is  not  subject  to  the  sea  risk,  because  the  payment  is  made  to  depend 
Vol.  XXIIL-S 
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6n  the  captain's  arrival  in  London,  and  not  upon  that  of  the  ship.  But  the 
captain  manifestly  identifies  himself  with  the  ship  here ;  and  when  he  used  the 
words  "  my  arrival,"  must  have  meant  "  my  ship's  *arrival."  The  captain  pj^cj 
was  not  to  go  to  London  without  the  sl^ip.  That  was  her  destination,  *- 
though  she  belonged  to  Bristol.  It  would  be  absurd  to  suppose  the  meaning 
to  be,  that  if  the  ship  were  lost,  and  the  captain  took  care  never  to  come  to 
London,  he  was  not  to  be  liable;  but  that  after  the  loss  if  he  accidentally  came 
into  that  port,  he  was  to  be  liable.  Where  money  is  lent  on  bottomry  it  is 
understood  that  if  the  ship  be  lost,  the  lender  loses  also  his  whole  money ;  but 
if  the  ship  returns  in  safety,  then  he  shall  receive  back  his  principal,  and  also 
the  premium  or  interest  agreed  upon,  however  it  may  exceed  the  legal  rate  of 
interest,  Wesket  on  Insurance,  44.  If  the  ship,  therefore,  is  mortgaged,  that 
is  essentially  a  contract  of  bottomry.  In  Sayer  v.  Glean,  1  Lev.  64,  the  bond 
was  conditioned  to  be  void  on  the  safe  return  of  the  ship,  or  the  eoods,  or  the 
borrower,  yet  it  was  held  a  valid  bottomry  bond.  So  in  the  case  of  the  Nelson, 
1  Hagg.  Adm.  Rep.  169,  it  was  contended  that  the  bond  was  invalid,  because 
it  bound  the  owners  personally,  as  well  as  the  ship  and  freight;  but  Lord 
Stowell  held  that  to  be  no  objection.  The  case  of  the  Atlas,  Ibid.  48,  may  be 
cited  on  the  other  side ;  but  there  it  was  decided  that  the  Court  of  Admiralty 
would  not  entertain  the  suit,  because  there  was  an  express  stipulation  in  the 
instrument  that,  if  the  ship  were  lost,  the  money  should  be  paid  within  thirty 
days  after  the  account  of  such  loss  should  have  been  received  in  Calcutta  or 
London.  Secondly,  supposing  there  is  no  sea  risk,  and  that  this  instrument  is 
void  as  a  bottomry  bond,  yet  it  is  a  valid  hypothecation  of  the  ship,  her  cargo, 
and  her  freight.  And  although  the  Court  of  Admiralty  might  not  have  inter- 
*fered,  yet  our  law  would  give  a  remedy  against  the  matters  so  hypothe-  p^e^ 
cated.  That  court,  indeed,  would  only  have  applied  itself  to  the  ship  *-  ^ 
and  tackle,  but  the  common  law  would  give  redress  against  the  cargo.  The 
lender,  therefore,  had  such  an  interest  in  the  safety  of  that  ship,  cargo,  and 
freight,  as  any  mortgagee  has  in  the  security  of  his  loan,  and  that  is  an  insur- 
able interest.  Any  qualified  property  is  insurable,  as  a  reasonable  expectation 
of  profit,  Grant  v.  Parkinson,  2  Park,  on  Ins.  402,  Flint  v,  Le  Mesurier,  Ibid. 
403.  [Parke,  J.  In  the  policy  it  is  stated  to  be  bottomry.]  If  there  be  a 
maritime  risk,  this  cannot  be  deemed  an  essential  misdescription.  In  common 
parlance,  this  interest  would  be  treated  as  bottomry,  and  that  is  sufiicient;  as 
the  interest  which  a  shipowner  has  when  he  carries  his  own  goods  in  his  own 
ship,  may  be  named  freight,  Flint  v,  Fleming,  1  B.  &  Ad.  45.  The  plaintiffs, 
then,  have  shown  an  insurable  interest;  and  it  sufficiently  appears  by  the 
declaration  that  they  have  sustained  a  loss.  If  the  payment  of  the  money  due 
to  them  depended  on  the  arrival  of  the  ship,  the  loss  is  evident.  If  not,  still 
it  is  shown  that  the  plaintiffs  have  lost  their  security ;  they  need  not  aver  that 
the  money  secured  has  not  been  paid ;  that  would  be  matter  of  defence. 

F,  Pollock,  oontrsi.  If  this,  though  not  bottomry,  was  some  other  insura- 
ble matter,  the  plaintiffs  ought  to  have  shown  that  they  have  been  damnified, 
in  respect  of  the  interest  alleged  in  their  declaration ;  and  this  they  have  not 
done ;  for  non  constat  that  the  loss  of  the  ship  was  a  loss  of  the  money  due  to 
them.  The  only  question  then  is,  whether  this  is  a  bottomry  bond  or  not.  If 
it  "^be,  it  is  well  described  in  the  declaration;  if  otherwise,  it  is  not.  In  r^:^^ 
the  case  of  the  Atlas,  which  it  has  been  attempted  to  distinguish,  the  in-  *- 
strument  was  less  like  a  bottomry  bond  than  this ;  but  still  that  is  an  authority 
against  the  plaintiffs.  Here,  the  repayment  was  not  conditional  upon  the  arrival  of 
the  ship  at  her  port  of  destination.  It  is  true,  there  was  a  sort  of  charge  upon 
the  ship,  making  her  liable  if  she  arrived,  but  still  the  lenders  were  sure  of 
their  money.  They  had  a  right  to  take  the  vessel,  whether  she  did  or  did  not 
arrive  at  the  port  of  London,  for  their  claim,  in  preference  to  all  other  charges. 
If  she  were  stopped  at  any  intermediate  port,  they  might  take  possession  of  her. 
The  essence  of  a  contract  of  bottomry  is,  that  the  money  lent  shall  depend 
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wholly  on  the  existenoe  of  the  ship,  and  that  the  only  secaritj  shall  be  on  the 
ship  when  it  arrives  at  the  port  of  destination.  It  is  urged,  that  the  use  of  the 
word  bottomry  in  the  bond  ^ves  it  its  character;  but  that  is  not  so  where  pro- 
visions inconsistent  with  the  character  of  such  a  bond  are  introduced,  as  in  this 
instmment.  Where  the  captain  makes  liable  his  vessel,  freight,  and  cargo, 
whether  the  ship  do  or  do  not  arrive  at  London,  the  latter  words  alone  must 
prevent  this  from  being  considered  as  a  bottomry  transaction.  It  is  a  loan 
charged  upon  the  ship,  but  not  to  fail  in  case  she  should  be  lost. 

Our.  adv.  vuk. 
Lord  Tentsbden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  case  came  before  us  by  writ  of  error  from  the  Court  of  Common  Pleas, 
wherein,  upon  a  demurrer  to  the  declaration,  judgment  was  given  for  the  de- 
fendant Hodgson. 

:^g--|  *The  declaration  was  upon  a  policy  of  insurance  in  the  common  form, 
-■  upon  the  ship  Clarence  at  and  from  Elsinore  to  London,  declared  to  be  on 
bottomry,  free  from  average,  and  without  benefit  of  salvage.  The  declaration  set 
forth  the  instrument  of  bottomry  with  proper  averments,  to  connect  that  with 
the  policy  and  show  the  interest  in  the  plaintiffs.  The  ship  was  lost  on  the 
voyage. 

Upon  the  argument  before  us,  it  was  insisted  on  behalf  of  the  plaintiffs,  first, 
that  the  instrument  set  forth  in  the  declaration  was  an  instrument  of  bottomry 
in  the  proper  and  legal  sense  of  that  word,  in  which  the  lender  of  the  money 
takes  upon  himself  the  risk  of  the  voyage ;  and,  secondly,  supposing  that  not 
to  be  so,  still  the  instrument  gave  to  the  lenders  a  security  upon  the  body  of 
the  ship  which  would  answer  the  declaration  in  the  policy. 

Upon  the  second  point  I  must  say  for  myself,  that  I  entertain  very  great 
doubt  whether  such  an  instrument  as  is  there  supposed  would  answer  the  de- 
scription of  the  interest  insured,  but  it  is  not  necessary  to  give  any  opinion 
upon  this  point,  because,  upon  the  first  point,  we  are  all  satisfied  that  our  judg- 
ment oughWto  be  for  the  plainti&. 

Instruments  of  bottomry  are  in  use  in  all  countries  wherein  maritime  com- 
merce is  carried  on.  The  lender  of  the  money  is  entitled  to  receive  a  recom- 
pense finr  beyond  the  rate  of  legal  interest ;  this  recompense  is  very  properly 
called  in  the  civil  law  '^  periculi  pretium,''  and  of  course  no  person  can  be  en- 
titled to  it  who  does  not  take  upon  himself  the  peril  of  the  voyage ;  but  it  is 
not  necessary  that  his  doing  so  shall  be  declared  expressly,  and  in  terms,  though 
:,eeg-|  this  is  oftcu  douc ;  it  is  '^'sufficient  that  the  fact  can  be  collected  from  the 
^  language  of  the  instrument  considered  in  all  its  parts.  It  has  been  said, 
that  such  instruments  being  the  language  of  commercial  men,  and  not  of  lawyers, 
should  receive  a  liberal  construction  to  give  effect  to  the  intention  of  the  parties. 
Here,  the  words  of  the  instrument  are, ''  I  bind  myself,  my  ship  and  tackle,  &c., 
to  pay  the  sum  borrowed  with  12  percent,  bottomry  premium  in  eight  days  after 
my  arrival  at  the  port  of  London.'^  Now,  if  the  words,  instead  of  eight  days 
after  my  arrival,  had  been  eight  days  after  my  ship's  arrival,  there  c<nild  have 
been  no  doubt  that  the  lender  took  upon  himself  the  peril  of  the  voyage,  if 
there  be  not,  in  some  part  of  the  instrument,  some  matter  denoting  a  contrary 
intention.  Now,  the  personal  arrival  of  the  master  unconnected  with  the  ship, 
is  a  matter  which  it  cannot  be  supposed  that  either  party  contemplated ;  it 
cannot  be  supposed  that  the  lenders  looked  to  him  personally,  or  to  his  personal 
means,  nor  that  he  intended  to  pledge  himself  personally  and  absolutely  for  the 
payment  without  regard  to  the  means  with  which  he  might  be  furnished  by  the 
diip  and  her  freight. 

And  we  are  therefore  of  opinion,  that  the  words,  '*  my  arrival,"  must  be  un- 
derstood to  mean  my  arrival  with  the  ship,  or  my  ship's  arrival.  We  are  then 
to  consider  whether  there  be  anything  in  the  instrument  denoting  an  intention 
coatrazy  to  the  interpretation  we  have  given  to  this  very  unusual  phrase,  ^'  my 
arrivaL"    The  sentence  relied  upon  by  the  learned  counsel  for  the  defendant 
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as  denoting  snoh  an  intention  is  in  these  words : — '^  And  I  do  hereby  make 
liable  the  said  vessel,  her  freight  and  cargo,  whether  she  do  or  do  not  arrive  at 
the  above  mentioned  port  of  London/'  &c. 

'''But  we  think  that  these  words  were  intended  to  provide  only  for  the  ^^^i^ 
ship's  arrival  in  some  other  than  the  destined  port,  and,  in  such  an  event,  I- 
to  eive  the  lenders  a  claim  on  the  ship  in  preference  to  other  claims ;  it  cannot 
be  intended  to  provide  for  the  case  of  the  loss  of  the  ship,  because,  in  that 
event,  there  would  be  nothing  upon  which  a  pledge  could  operate  or  a  prefe- 
rence be  claimed. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the  Court  below 
must  be  reversed.  Judgment  reversed. 


The  ATTORNEY-GENERAL  v.  The  Master  of  the  Grammar  School  of 
ANTHONY  BROWNE,  Serjeant  at  Law,  in  Brentwood,  Essex,  and  the 
Wardens  of  the  Lands,  &c.,  of  the  same  School,  CHRISTOPHER  THOMAS 
TOWER,  and  WILLIAM  TOWER. 

A  grammar-Bcliool  was  founded  and  endowed  bj  yirtue  of  letters  patent,  which  ordained 
3iat  the  school  should  be  altogether  of  the  patronage  and  disposition  of  the  founder 
and  his  heirs,  by  whom  the  schoolmasters  and  guardians  should  be  nominated  for 
ever: 

Held,  that  such  right  of  nomination  might  lawfully  be  aliened. 

The  Master  of  the  Rolls  sent  the  following  case  for  the  opinion  of  this 
Court : — 

King  Philip  and  Queen  Mary  in  the  fourth  and  fifth  year  of  their  reign,  upon 
th^  application  of  Anthony  Browne,  Serjeant  at  Law,  ^ve,  by  letters  patent, 
their  license  to  him  and  to  Joan  his  wife,  and  to  the  heirs  and  execi^ors  of  the 
said  Anthony,  ''  That  they  or  either  of  them,  or  the  heirs  or  executors  of  the 
said  Anthony,  might  found  and  establish  a  grammar  school  in  Brentwood,  to 
endure  for  all  future  times,  to  consist  of  one  master  being  a  presbyter,  and  two 
guardians  of  the  lands,  tenements,  and  possessions  of  the  same  school,  of  the 
inhabitants  of  the  parish  of  Southweald,  in  the  said  county  of  Essex,  to  ^r^r^i^^ 
be  ordained,  named,  and  appointed  by  the  aforesaid  Anthony  Browne,  and  I- 
Joan  his  wife,  during  their  lifetime,  and  by  the  survivor  of  them,  and  after 
their  decease,  by  the  heirs  of  the  said  Anthony,  by  deed  in  all  future  time 
according  to  the  statutes,  orders,  and  constitutions  of  the  said  Anthony  or  his 
executors,  to  be  made  and  declared  in  writing;  and  that  such  school  should  be 
called  the  grammar  school  of  Anthony  Browne,  Serjeant  at  Law,  and  that  such 
schoolmaster  and  guardians  and  their  successors  should  be  a  body  corporate  to 
endure  for  all  future  times,  and  that  they  should  plead  and  be  impleaded,  &c., 
by  the  name  of  The  schoolmaster  of  the  grammar  school  of  Anthony  Browne, 
Serjeant  at  Law,  in  Brentwood,  in  the  county  of  Essex,  and  the  guardians  of 
the  lands,  tenements,  and  possessions  of  the  same  school  \  and  should  have  a 
common  seal.  And  that  the  said  A.  B.  and  Joan  his  wife,  and  also  the  said 
A.  B.,  or  his  heirs  or  executors  (without  the  said  Joan),  or  any  other  person 
or  persons  to  be  named  by  the  said  A.  B.  in  his  lifetime,  or  bv  his  will  might, 
after  the  said  school  should  have  been  so  founded  and  established,  give  and 
grant  manors,  messuages,  lands,  tenements,  rectories,  parsonages,  tithes,  rents, 
and  hereditaments  to  the  clear  yearly  value  of  36^.  beyond  all  yearly  charges 
and  reprizes,  to  the  said  schoolmaster  and  guardians ;  to  hold  to  them  and  their 
successors  for  ever,  to  fulfil  and  execute  the  orders,  statutes,  and  constitutions 
to  be  made  by  the  said  A.  B.  or  his  executors,  and  to  be  corrected  when  to  them 
should  seem  meet,  without  any  fine  for  license  of  alienation  or  mortmain,  &c. 
And  it  was  by  the  said  letters  patent  further  granted  to  the  said  A.  B.  and 


60]  3  Barnewall  &  Adolphus.  87 

^^<l  Joan  "^his  wife,  and  the  heirs  of  the  said  A.  B.,  that  the  said  A.  B.  daring 
-■  his  life,  and  after  his  decease  the  said  Joan  (if  she  shonld  survive),  daring 
her  lifetime,  and  after  their  decease  the  heirs  of  the  said  A.  B.  and  the  heirs  of 
the  same  heirs  shonld  he  the  undoubted  patrons  of  the  said  school,  and  that  the 
said  school  should  be  altogether  of  the  patronage  and  free  disposition  of  the 
said  A.  B.  during  his  life,  and  after  his  decease  of  the  said  Joan  during^  her 
life,  and  after  the  decease  of  the  said  Joan,  of  the  heirs  of  the  said  A.  B.  as 
aforesaid,  and  that  all  and  singular  the  schoolmasters  of  the  said  school  should 
be  named  and  perfected  by  the  free  disposition  of  the  said  A.  B.  during  his 
life,  and  after  his  decease,  by  the  said  Joan  during  her  life,  and  after  their  de- 
cease, by  the  free  disposition  of  the  heirs  of  the  said  Anthony,  and  the  heirs  of 
the  same  heirs  by  deed  sealed  for  ever ;  and  that  every  schoolmaster  so  named 
and  perfected  should  hold  the  said  school  without  any  other  presentation,  insti- 
tution, or  investiture  to  be  therefore  made  for  the  term  of  his  life."  The  guar- 
dians were  to  be  perfected  by  ^he  like  nomination  and  disposition  of  the  said 
respective  parties,  and  to  be  removable  only  at  the  will  of  the  patron  of  the 
school  for  the  time  being  according  to  the  orders  and  statutes.  The  letters 
patent  further  declared,  that  the  said  school  should  be  altogether  donative  and 
collative,  and  not  presentative ;  yet  that  if  the  school  be  deficient  of  a  school- 
master or  guardian  for  two  months,  and  the  patron  should  be  informed  of  it, 
and  should  Jbave  been  remiss  in  making  the  proper  nomination,  and  should  not 
have  named  a  fit  person  for  the  space  of  another  month,  it  should  be  lawful  for 
the  Bishop  of  London  for  the  time  being,  within  one  month  next  following,  to 
4egQ-|  constitute  and  perfect  *a  fit  person  to  be  schoolmaster  or  guardian,  for  that 
'"-'time  only. 

By  indenture  of  the  28th  of  July,  5  &  6  Phil.  &  M.,  the  said  Anthony 
Browne  and  Joan  his  wife  appointed  a  master  and  guardians ;  to  whom,  by  in- 
denture of  feoffment  of  the  31st  of  the  same  month,  they  granted  certain  lands 
and  tenements  in  the  parish  of  Chigwell,  Essex,  habendum  to  them  and  their 
sueoessors,  to  the  intent  that  they  should  perform  and  fulfil  the  statutes,  ordi- 
nances, Ac.,  of  the  said  A.  B.  made,  or  by  him  or  his  executors  in  writing  to 
be  made,  ordained,  and  declared,  and  when  to  the  said  A.  B.  and  Joan  his 
wife^  or  to  the  heirs  of  the  said  A.  B.  should  appear  expedient,  to  be  by  them 
corrected.  And  by  his  will,  dated  December  20th,  1565,  the  said  A.  B.,  then 
Sir  Anthony  Browne,  Knight,  devised  a  messuage  and  lands,  &c.,  to  the  master 
and  guardians  and  their  successors,  to  the  like  intents ;  and  also  other  property 
for  the  maintenance,  by  the  master  and  guardians,  of  five  poor  folks  in  South- 
weald,  to  be  nominated  by  A.  B.  during  his  life,  and  after  his  decease  by  Joan 
B. ;  and  after  her  decease  by  one  Dorothy  Hudleston  during  her  life ;  and  after- 
wardB  by  such  persons  and  their  heirs  as  should  possess  the  manor  of  South- 
weald  (then  held  by  A.  B.),  in  manner  and  form  as  A.  B.  and  his  executors 
should  in  writing  declare.  Sir  A.  B.  died  without  issue,  leaving  Wystan 
Browne  his  heir  at  law. 

In  pursuance  of  a  decree  of  the  Court  of  Chancery,  made  in  the  twelfth  year 
of  Qaeen  Elizabeth,  the  said  Wystan  Browne  gave  a  deed  of  assurance  to  the 
master  and  guardians  of  the  landb  and  premises  above  mentioned;  and  he  after- 
wards executed  a  conveyance  of  the  same  to  them.  By  his  will,  dated  in  1580, 
4igQ1  reciting  that  ''^the  patronage  of  the  grammar  school,  and  the  gift  and  dis- 
-'position  of  the  schoolmastership  and  of  the  two  guardians,  and  also  the 
nomination  and  placing  of  the  almsfolk,  was  descended  to  him  and  his  heirs  in 
fiee-fiimple  as  next  cousin  and  heir  to  Sir  A.  Browne,  his  great  uncle,  the 
fimider,  he,  the  said  Wystan  Browne,  devised  the  said  patronage,  &c.,  to  his 
son  Anthony  Browne  and  the  heirs  male  of  his  body }  remainder  to  the  heirs 
male  of  his,  the  testator's,  body ;  and  for  defiiult  of  such  issue,  to  his  brother 
John  for  life,  with  remainder  to  the  heirs  male  of  his  body }  and  for  default  of 
Each  issue,  to  the  testator's  right  heirs.  Wystan  Browne  died  shortly  after  the 
date  of  his  will,  leaving  a  son,  Anthony,  who  did  not  long  survive,  and  two 
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daughters,  who,  upon  tbeir  brother's  death,  were  the  coheirs  at  law  of  the 
founder.  On  the  death  of  the  last-mentioned  Anthony  Browne,  .the  right  of 
patronage  was  claimed  and  exercised  bj  Anthony,  son  of  John  Browne,  ac- 
cording to  the  will  of  WystAn  Browne. 

In  1622,  in  pursuance  of  the  before-mentioned  decree  in  Chancery,  a  body 
of  statutes  was  ordained  and  declared  for  the  school,  under  the  hands  and  seals 
of  the  Bishop  of  London,  Dr.  Donne,  Dean  of  St.  Paul's,  and  Sir  Anthony  * 
Browne,  Knight,  therein  described  as  cousin  and  heir  of  Anthony  Browne 
the  founder,  and  also  cousin  and*  heir  at  law  of  the  said  Wystan  Browne,  and 
patron  of  the  said  school.  These  statutes  contained  similar  ordinances  to  those 
of  the  letters  patent  above  mentioned,  respecting  the  constitution  of  the  school ; 
and,  as  to  the  patronage,  it  was  provided,  that  the  said  Sir  A.  B.  during  his 
life,  and  after  his  decease  EliEabeth  his  wife,  and  after  her  decease  the  heirs  of 
the  said  Sir  A.  B.  should  be  the  true  and  undoubted  patrons  of  the  school, 
^foundation,  and  bodv  corporate  for  ever.  Cert|iin  advantages  were  given  r^tc^ 
by  these  statutes  to  the  scholars  who  should  be  of  kin  to  the  said  founder  ^ 
or  patron ;  and  particularly,  that  no  scholar  who  should  be  of  kin  to  the  patron 
should  be  removed  without  the  patron's  consent.  No  other  scholar  brought  to 
the  school  was  to  be  refused  or  put  away  without  the  consent  of  the  patron  or 
guardians.  The  schoolmaster  was  not  to  absent  himself  beyond  a  certain  time 
without  leave  from  the  patron  under  his  hand,  except  on  urgent  occasion.  If 
he  were  unduly  absent,  a  substitute  during  such  absence  was  to  be  appointed 
by  the  patron.  There  were  other  ordinances  for  the  good  government  of  the 
school ;  and  regulations  respecting  the  almspeople. 

In  1632,  Dame  Elizabeth  Browne,  to  whom  a  life  interest  in  the  patronage 
was  given  by  the  statutes  of  1622,  and  Peter  Latham,  her  then  husband,  acted 
as  patrons  of  the  school ;  and  there  was  reason  to  suppose,  that  in  1645  they 
appointed  a  schoolmaster.  In  1655  a  schoolmaster  was  appointed  by  John 
Browne,  son  of  Sir  Anthony,  whose  widow  the  said  Elizabeth  was. 

The  case  then  set  out  an  indenture  of  release  and  an  indenture  of  bargain 
and  sale,  bearing  date  the  25th  of  February,  1684,  between  Sir  Anthony  Browne 
of  St.  31  artin's-in-the-Fields,  Middlesex,  and  his  wife,  Wistan  Browne  of  Qray's 
Inn,  Esq.,  and  his  wife.  Waller  Bacon,  Sir  William  Scroggs  of  Weald  Hall,  in 
the  county  of  Essex,  Knieht,  son  and  heir  of  Sir  William  Scroggs,  late  Chief 
Justice  of  the  King's  Bench,  deceased ;  and  Mary,  wife  of  the  first-mentioned  Sir 
William,  Dame  Ann  Scroegs,  relict  of  the  late  Sir  William,  and  SirEobert  Clay- 
ton of  London,  Knight,  of  the  first  part;  Edmund  Kins  and  Simon  Norwich,  of 
the  second  part;  and  Erasmus  *Smith  of  St.  James's,  cTerkenwell,  Esq.,  of  ^,^^^ 
the  third  part ;  whereby,  after  reciting  that  Sir  Anthony  and  his  wife,  Wistan  L 
Browne  and  his  wife,  Francis  Bacon  and  Henry  Reeve,  by  indenture  of  the  13th  of 
May  in  the  20th  Car.  11.,  made  between  them  of  the  one  part,  and  the  late  Sir 
William  Scroggs  of  the  other,  and  by  fine  therein  covenanted  to  be  levied,  did 
convey  to  the  said  Sir  William  Scroggs,  deceased,  together  with  the  manor  of 
Southweald  and  other  manors  and  hereditaments,  the  patronage  and  right  of 
placing  the  schoolmaster  in  Brentwood  school,  together  with  the  gift  and  power 
of  placing  five  poor  people  in  the  almshouses  before  mentioned ;  which  said  in- 
denture was  lost ;  and  that  the  said  Sir  William  Scroggs,  deceased,  in  his  life- 
time, conveyed  the  hereditaments  in  the  said  indenture  mentioned  to  the  said  Sir 
Robert  Clayton  and  another  person,  since  deceased,  and  their  heirs,  for  further 
securing  4000^.  and  interest  to  Nicholas  Vanacker,  Esq.,  deceased ;  and  that  all 
the  estate  of  the  aaid  Sir  William  Scroggs,  deceased,  in  the  premises,  had  come 
to  or  descended  upon  Sir  William  Scroggs,  party  to  this  indenture,  and  his 
heirs  in*  fee-simple :  To  the  intent,  therefore,  and  for  the  purposes  in  this  in- 
denture particularly  mentioned,  it  was  witnessed  and  agreed  between  the  several 
first-mentioned  parties,  that  the  fine  in  the  said  recited  indenture  mentioned, 
should  enure  to  the  use  of  Sir  William  Scroggs,  deceased,  his  heirs  and  assigns 
for  ever :  and  it  was  further  witnessed,  that  in  consideration  of  11,000/.  paid  to 
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Sir  William  Scroggs,  party  to  this  indenture,  by  the  said  Erasmus  Smith,  and 
of  10s.  paid  as  therein  mentioned,  Sir  William  Scroggs,  party  to  this  indenture, 
and  his  wife',  and  the  other  parties  thereto  of  the  first  part  at  the  request  and  by  the 
*681  ^^^^^°  ^^  ^^^  '^'said  Sir  William,  did  grant,  bargain,  sell,  alien,  release, 
-*  and  confirm,  at  the  nomination  of  the  said  Erasmus  Smith,  all  the  manors, 
lordships,  messuages,  lands,  tenements,  rectory,  hereditaments,  and  premises  by 
the  former  indenture  and  fine  mentioned  to  be  conveyed,  habendum,  to  the  use 
of  ELing  and  Norwich,  their  heirs  and  assigns,  upon  trust  (subject  to  certain 
annuities)  for  Erasmus  Smith,  his  heirs  and  assigns. 

An  Erasmus  Smith,  claiming  under  these  deeds,  afterwards  appointed  a 
schoolmaster.  It  did  not  appear  that  the  right  of  patronage  to  the  school  had 
ever  been  exercised  by  any  person  claiming  as  heir  general  of  Wystan  Browne. 

By  indenture  of  feoffment  and  indenture  of  bargain  and  sale  of  the  21st  of 
January,  1752,  between  Richard  Draper,  Esq.,  one  of  his  Majesty's  Serjeants  at 
Law,  of  the  first  part ;  Henry  Earkham,  Esq.,  and  Anne  his  wife  (one  of  the  , 
two  surviving  daughters  of  Erasmus  Smith),  Smith  Kirkham,  their  only  son, 
and  the  several  children  of  Mary,  the  other  daughter  (also  deceased)  of  Eras- 
mus Smith,  of  the  second  part;  and  Thomas  Tower,  of  the  Inner  Temple, 
Esq.,  of  the  third  part ;  in  consideration  of  11,453/.  paid  to  the  said  Eichard 
I>raper  by  the  said  Thomas  Tower,  by  the  directions  of  the  said  parties  of  the 
second  part,  the  said  Richard  Draper,  by  the  like  direction,  enfeoffed  and  con- 
firmed, and  bargained  and  sold,  and  the  said  parties  of  the  second  part  granted, 
ratified,  and  confirmed  to  the  said  Thomas  Tower,  his  heirs  and  assigns  for  ever, 
the  manor  of  Southweald,  &c.,  the  patronage  and  right  of  placing  the  school- 
master in  Brentwood  school,  and  the  gift  and  power  of  placing  poor  people  in 
the  almshouses,  and  all  other  the  premises  before  conveyed  (in  November,  1751) 
3^^-|  to  the  said  Richard  Draper  by  *lease  and  release,  to  wnich  the  co-heiresses 
^  of  Hugh,  last  surviving  son  of  Erasmus  Smith,  the  executors  of  Hugh  and 
devisees  in  trust  of  his  real  estates,  the  said  Henry  and  Anne  Kirkham,  and 
the  said  several  children  of  Mary,  Erasmus  Smith's  second  daughter,  were 
parties ;  and  also  by  virtue  of  a  fine  referred  to  in  the  last-mentioned  convey- 
ance. 

Since  the  conveyance  of  1752,  the  rights  of  patronage  have  been  claimed  and 
regularly  exercised  by  the  said  Thomas  Tower;  and  (^ter  his  death  by  Christo- 
pher, his  nephew  and  heir ;  and  upon  his  decease  by  the  present  defendant, 
Christopher  Thomas  Tower,  who  was  Christopher's  son  and  heir,  and  in  whom 
all  the  rishts  conveyed  in  1752  legally  vested. 

From  uie  foundation  of  the  school  the  persons  claiming  and  exercising  the 
above  rights  of  patronage  have  always  been  the  persons  who  for  the  time  being 
held  the  manor  of  Southweald,  formerly  the  possession  of  the  founder. 

Christopher  Thomas  Tower  was  not  the  heir  of  Anthony  Browne,  the  founder, 
but  claimed  the  right  of  patronage  either  as  a  right  of  patronage  in  cross  duly 
conveyed  and  vested  in  him,  or  as  appurtenant  to  the  manor  of  Southweald,  of 
which  he  was  seised. 

The  questions  for  the  opinion  of  this  Court  were,  first.  Whether  the  right  of 
appointing  the  master  and  wardens  vested  in  the  heirs  of  Anthony  Browne,  the 
founder,  by  the  letters  patent  of  Philip  and  Mary  was,  in  point  of  law,  capa- 
ble of  alienation  ?  And,  secondly,  if  it  were.  Whether  it  had  been  legally 
conveyed  to  and  were  now  vested  in  the  defendant  Christopher  Thomas  Tower  ? 
The  second  point  was  not  discussed.  The  case,  as  to  the  first  point,  was  argued 
in  Michaelmas  term. 

,^1  *Anio$,  for  the  informant.  The  patronage  of  this  school,  though  it  has 
^  for  some  time  been  aliened,  could  not  legally  be  so  disposed  of.  The  right 
of  fonndenhip  is  not  capable  of  alienation :  it  is  inseparable  from  the  blood,  and 
could  not  be  granted  to  the  king,  Magdalen  College  case,  11  Rep.  77  a,  78  a. 
It  is  said  in  Englefield's  case,  7  Rep.  18  a  (referring  to  Bro.  Abr.  tit.  Cbro- 
die$)j  that  in  the  time  of  Henry  YIII.  it  was  held  that  a  founderahip,  which  is 
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a  thing  annexed  inseparably  to  the  blood  of  the  founder,  should  not  be  forfeited 
by  attainder.  In  the  report  of  Englefield's  caae,  Moor,  322,  Coke,  in  argu- 
ment, refers  to  a  case  decided  in  10  H.  8  (which  is  not  comprised  in  the  year- 
books), as  showing  that  a  foundership  is  not  forfeitable.  In  Co.  Litt.  99  a,  it 
is  said  that  tenure  in  frankalmoigne  is  an  incident  to  the  inheritable  blood  of 
the  grantor,  and  cannot  be  transferred  or  forfeited,  no  more  than  a  foundership 
of  a  house  of  religion,  homage  ancestrel,  or  any  other  incident  to  their  inherita- 
ble blood.  In  Bro.  Abr.  (hrodies,  5,  a  case  is  cited  in  which  it  was  laid  down 
that  '^  foundership  (of  an  abbey)  is  annexed  to  the  blood,  and  cannot  be  granted 
to  any  one ;  and  if  the  church  be  dissolved  the  founder  shall  have  the  land,  yet, 
it  seems,  the  foundership  cannot  escheat,"  that  is,  by  death  without  heir ;  nor, 
as  it  seems,  can  it  be  forfeited  by  felony;  '^for  it  is  a  thing  annexed  to  the 
blood,  which  cannot  be  separated  as  it  is  said.  Quod  nota.  For  a  man  who  is 
heir  of  another  cannot  make  another  to  be  heir."  In  the  case  of  The  Earidom 
of  Oxford,  Sir  W.  Jones,  123,  Dodridge,  J.,  instances  a  foundership  as  one  of 
the  things  granted  in  fee-simple,  which  cannot  be  aliened.  Where  a  person 
^seised  in  fee  of  a  manor  granted  a  rent-charge  in  fee  thereout  for  the  p^^q 
support  of  poor  persons,  and  afterwards  made  a  grant  in  fee  of  the  manors  I- 
80  charged,  and  died,  it  was  held  notwithstanding  that  the  heir  of  the  grantor 
should  have  the  nomination  of  persons  to  partake  of  the  charity,  for  this  was 
incident  to  the  founder  and  his  heirs,  or  those  appointed  by  him,  and  did  not 
pass  with  the  lands,  Attorney-General  v.  Rigby,  3  P.  Wms.  145.  In  the 
present  case  the  letters  patent  which  give  license  to  endow  the  school  contain 
nothing  to  connect  the  right  of  patronage  with  the  manor  of  Southweald,  which 
is  not  referred  to  in  them. 

If  the  right  of  patronage  were  alienable  it  would  be  subject  to  the  same  legal 
liabilities  with  other  real  property  capable  of  being  separated  from  the  in- 
heritance, in  particular  cases,  as  for  instance  to  dower.  But  it  is  never 
reckoned  among  the  kinds  of  property  subject  to  dower,  though  there  may  be 
dower  of  an  advowson ;  nor,  again,  is  it  assets  in  the  hands  of  an  heir,  though 
an  advowson  is. 

The  patronage  (after  the  deaths  of  the  founder  and  his  wife),  is  given  by  the 
letters  patent  to  the  heirs  of  the  founder ;  and  the  expression  is  strengthened 
by  adding,  ^'and  the  heirs  of  the  same  heirs."  It  cannot  be  said  that  the  word 
<<  heirs,"  in  this  instance,  includes  assigns.  The  contrary  may  be  inferred  from 
the  rule  prevailing  in  analogous  cases.  Thus,  in  Com.  Dig.  Officer  (C),  the 
result  of  the  authorities  collected  is,  that  an  office  of  trust  granted  by  the  crown, 
though  in  fee,  is  not  assignable,  unless  there  be  the  word  ''  assigns,"  or  some- 
thing equivalent  in  the  grant.  This  is  laid  down,  in  particular,  by  Dodridge,  J., 
in  the  case  of  the  Earldom  of  *Oxford,  Sir  W.  Jones,  12,  &c.,  before  ^^^r. 
referred  to :  and  he  there  observes,  that  the  king  may  be  presumed  to  ■-  ' 
repose  a  confidence  in  the  posterity  of  the  first  grantee,  which  would  not  extend 
to  his  or  their  assigns.  So,  where  a  power  is  of  a  kind  which  indicates  a  per- 
sonal confidence,  it  must,  prim&  facie,  be  understood  to  be  confined  to  the  in- 
dividual to  whom  it  is  given ;  and  will  not,  except  by  express  words,  pa^s  to 
others :  a  power  given  to  heirs,  for  instance,  cannot  be  transferred  to  devisees. 
Cole  V.  Wade,  16  Ves.  jun.  27,  cited,  Sugden  on  Powers,  180,  5th  edit.  (He 
then  proceeded  to  argue,  that  in  the  present  case,  the  duties  and  authorities 
imposed  upon  and  intrusted  to  the  patron  in  various  parts  of  the  letters  patent 
and  statutes,  indicated  a  personal  trust  and  confidence  in  the  parties  upon 
whom,  by  the  specific  words  of  those  documents,  the  right  of  patronage  was 
conferred.) 

Sir  James  ScarleUy  for  the  defendant,  C.  T.  Tower,  and  PretUm,  for  the 
other  defendants.  No  direct  authority  has  been  adduced  against  the  alienation 
under  which  the  defendant,  C.  T.  Tower,  claims ;  and  this  is  a  strong  argument 
in  his  favour;  for  there  are  in  fact  many  instances  in  which  the  patronage  of 
schools  has  been  originally  given  or  reserved  to  an  individual  and  his  heirs,  bat 
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has  smce  been  aliened,  and  is  still  enjoyed  by  the  alienee.  The  school  of 
Wragby,  in  Lincolnshire,  is  an  example ;  Carlisle's  Description  of  Endowed 
Orammar  Schools,  vol.  i.  p.  857 ;  and  others  will  be  found  in  the  same  work, 
Tol.  i.  p.  430 ;  vol.  ii.  p.  299,  316.  The  ease  of  the  school  of  Wotton-under- 
Edge,  mentioned  in  the  17th  Report  of  the  Commissioners  of  Charities,  is  nearly 
^^^  in  '''point.  The  patronage  of  that  school  was  granted  by  James  I.  to  Lord 
^  Berkeley  and  his  heirs.  Lord  Berkeley  granted  it  to  a  person  named 
Smith  and  his  heirs ;  and  in  a  suit  afterwards  instituted  in  Chancery  respecting 
the  charity  generally,  to  which  a  Lord  Berkeley  was  party,  it  was  decreed  that 
an  heir  of  Smith,  wno  claimed  by  virtue  of  the  alienation,  was  entitled  to  the 
patronage. 

Upon  principle,  what  distinction  is  there  between  the  jus  patronatus  enjoyed 
by  the  founder  of  a  church,  and  that  vested  in  the  founder  of  an  hospital  or  a 
school.  If  the  rights  are  analogous  in  other  respects,  why  should  they  differ 
only  as  to  the  power  of  alienation  7  They  are  both,  in  a  sense,  trusts  to  be 
exercised  with  a  regard  to  the  public  interest ;  and  in  this  point  of  view,  the 
church  patronage,  which  is  alienable,  is  a  more  important  trust  than  the  others. 
In  the  statute  Westm.  2,  c.  5,  s.  4,  the  rights  with  respect  to  advowsons  of 
churches  and  of  hospitals,  are  treated  indiscriminately,  and  the  remedy  given  for 
disturbance  in  either,  is  by  quare  impedit.  See  The  Mayor,  &c.,  of  Bedford  v. 
The  Bishop  of  Lincoln,  Willes,  608.  In  the  statute  31  Eliz.  c.  6,  the  rights 
of  patronage  to  churches,  colleges,  schools,  and  hospitals,  are  considered  as  of 
the  same  nature ;  and  in  39  Eliz.  c.  5,  the  patronage  of  an  hospital  is  expressly 
treated  as  assignable.  In  Williams  v.  The  Bishop  of  Lincoln,  Cro.  Elis.  790, 
quare  impedit  was  brought  for  a  presentation  to  the  hospital  or  parish  church 
of  Bedford ;  and  no  question  was  made  of  the  patronage  being  in  itself  grants^" 
ble:  and  so  it  was  lately  held,  in  King  v,  Baylay,  1  B.  &  Adol.  761,  that  a 
prebend  may  be  aliened  by  the  crown,  and  annexed  to  an  archdeaconry.  The 
«Y2i^^P^^^  0^  St.  Catherine,  *was  founded  by  charter  of  Queen  Eleanor,  dowa- 
-'ger  of  Hen.  3  (confirmed  by  charters  of  Edw.  2  &  3),  which  reserved  the 
appointment  of  a  master  to  the  queen,  and  to  all  succeeding  queens  of  England. 
It  was  held  that  such  a  "  desultory  kind  of  inheritance"  might  be  specially  limited 
in  the  patronage  of  an  hospital  newly  founded.  Atkins  v,  Montague,  Cases  in 
Ghanc.  214.  And  see  Skinn.  14 ;  2  Keb.  808 ;  and  The  Lessee  of  Lord 
Brounker  v,  Atkins,  Sir  T.  Jones,  176.  In  the  act  1  W.  &  M.  c.  26,  s.  4,  it 
is  assumed  that  the  patronage  of  a  free-school  may  be  mortgaged ;  and  enact- 
ments are  made  to  meet  such  a  case.  The  case  of  the  Earldom  of  Oxford,  cited 
on  the  other  side,  to  show  that  an  office  implying  trust  is  not  assignable,  related 
to  an  office  of  a  very  peculiar  kind,  that  of  Great  Chamberlain  of  England }  and 
Crew,  C.  J.,  was  of  opinion  that  even  that  might  be  aliened :  and  a  case  is  there 
cited,  Sir  W.  Jones,  110,  from  the  Year  Book,  18  Ed.  3,  where  it  was  held,  that 
the  office  of  seijeanty  in  the  cathedral  church  of  Lincoln,  though  an  office  of  trust, 
was  grantable.  And  the  same  doctrine  will  apply  to  all  cases  of  patronage, 
except  where  there  is  some  peculiarity  which  necessarily  renders  it  personal  to 
the  individual,  or  limits  it  to  the  blood. 

The  right  here  in  question  is  not  (except  in  the  particular  sense  before 
adverted  to)  a  trust.  A  jus  patronatiis  at  common  law  is  a  part  of  the  old  and 
absolute  dominion  which  the  founder  had  over  the  property,  which  he  has  never 
giiDted  away,  and  in  which  his  heirs  acquire  as  ample  a  right  as  he  himself 
Qrigioally  had.  If  he  has  not  expressly  appointed  any  person  to  exercise  the 
ptbonage  as  vacancies  occur,  it  comes  to  the  heir,  not  as  a  trust,  for  it  was  not 
«Yoi&  trust  in  the  *hands  of  the  ancestor,  but  as  a  part  of  the  original  inheri- 
-'tance,  and  upon  the  same  terms  as  an  ordinary  reversion  of  which  no 
disposition  has  been  made.  It  was  so  in  the  present  case :  and  the  charter  of 
Pliilip  and  Mary,  of  which  the  main  purpose  was  to^give  a  corporate  character 
to  the  master  and  guardians  of  the  school  about  to  he  founded,  did  not  alter 
thaie  general  rights.    And,  in  &ct,  the  case  affords  several  instances  in  whjch 
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a  right  has  been  assumed  and  exercised  of  transferring  the  patronage  out  of  the 
regular  line  of  inheritance,  before  the  alienation  in  1752,  under  which  Mr. 
Tower  claims.  And  it  is  remarkable  that  one  of  the  alienees  was  Sir  William 
Scroggs,  chief  justice  of  this  court,  who  was  a  lawyer  of  considerable  learning, 
and  not  likely,  it  may  be  supposed,  to  take  an  invalid  conveyance. 

Then  as  to  the  authorities  cited  on  the  other  side,  none  of  the  dicta  supply 
any  definition  of  '^  foundership."  If  it  meant  jus  patronatus,  the  doctrine  laid 
down  would  apply  as  well  to  the  patronage  of  churches  and  hospitals  as  of 
schools.  But  this  is  not  so :  and  where  it  is  said  that  foundership  cannot  be 
transferred,  it  is  clear  that  the  original  foundership  is  signified :  the  meaning  is, 
that  the  character  of  founder  cannot  be  conveyed  by  one  person  to  another.  It 
will  be  found  by  reference  to  the  cases  in  which  this  doctrine  has  been  laid 
down,  that  it  relates  to  the  question  of  the  king's  right  to  a  corody  ]  i.  e.,  a 
reasonable  sustenance  for  one  of  his  servants  out  of  any  house  of  religion  founded 
by  himself  or  his  ancestors.  If  the  house  was  not  so  founded,  there  could  be 
no  corody ;  the  patronage  might  pass  to  the  king  by  forfeiture  or  alienation, 
but  this  could  not  make  him  founder,  or  ^descendant  of  the  founder,  and  ^^jm 
therefore  no  claim  to  a  corody  could  arise.  This  is  fully  explained  by  a  ^ 
case  in  Bro.  Abr.  Petition^  26,  from  the  Year  Book,  5  Ed.  4,  118.  William 
Millam  founded  the  Abbey  of  Leicester,  before  the  time  of  memory ;  the  seignory 
descended  to  Simon  de  Montfort,  who  was  attainted  (temp.  Hen.  3)  for  levyiag 
war  against  the  king ;  whereupon  the  advowson  and  patronage*  of  the  abbey 
passed  to  the  king  ]  and  the  question  arose,  on  petition  of  right,  in  the  time  of 
Edward  4,  whether  the  king  could  insist  upon  a  corody  for  his  servant,  it  being 
admitted  that  he  had  the  patronage,  but  denied  that  he  was  patron  in  jure 
*  coronas,  or  that  the  abbey  was  founded  by  him  or  his  progenitors ;  and  it  was 
held  that  foundership  may  come  to  the  king  by  escheat  or  forfeiture  for  treason  3 
but  he  shall  not  therefore  have  a  corody,  as  he  shall  where  he  or  his  ancestors 
were  the  founders.  The  blood  of  the  founder  could  not  be  transferred  to  the 
king,  though  the  patronage  might.  So,  where  land  was  held  in  frankalmoigne, 
if  the  seignory  were  transferred,  the  service,  whioh  was  to  pray  for  the  souls  of 
the  grantor  and  his  heirs,  could  not  pass  with  it.  The  same  observation  applies 
in  the  case  of  homage  ancestral.  And  a  power  given  to  a  man  and  his  heirs, 
where  a  personal  confidence  is  implied,  falls  within  the  same  reasoning.  None 
of  these  cases  afford  any  ground  for  questioning  that  the  jus  patronatus  of  a 
foundation  like  the  present  may  be  transferred,  though  the  personal  quality  of 
foundership  is  unalienable. 

Amos  in  reply.  As  to  the  distinction  attempted  between  founderahip  and 
patronage,  it  appears  from  the  case  of  the  Abbot  de  Lyra,  cited  in  the  case  of 
Sutton's  '''Hospital,  10  Eep.  33,  that  they  both  mean  the  same  thing.  In^^y^ 
The  Attorney-Qeneral  v.  Rigby,  3  P.  Wms.  145,  there  was  no  corody  in^  ' 
question ;  it  was  there  held  that  the  nomination  to  a  charity  was  incident  to 
the  founder  and  his  heirs.  The  writ  of  contra  formam  collationis  whioh  was 
given  to  the  founder  or  his  heir  when  lands  held  in  frankalmoigne  had  been 
aliened,  was  for  a  restoration  of  the  lands ;  these,  therefore,  and  not  merely  the 
service,  were  incapable  of  alienation.  As  to  the  act  39  Eliz.  c.  5,  which  gave 
the  patronage  of  hospitals  to  the  founders,  their  heira  or  assigns,  that  statute  was 
passed  at  a  time  when  the  state  of  the  poor  was  very  urgent,  and  extraordinary 
legislative  provisions  might  seem  desirable  to  facilitate  every  endeavour  to  pro- 
vide for  them.  And  it  may  be  argued  from  the  introduction  of  the  word  assigns, 
that  without  that  word  the  patronage  would  not  have  been  assignable.  Williams 
V.  The  Bishop  of  Lincoln,  Cro.  Eliz.  790,  was  subsequent  to  this  act :  and  the 
hospital  or  parish  church  there  seems  to  have  been  considered  an  ecclesiastical 
benefice.  Atkins  v,  Montague,  Ca.  in  Chanc.  214,  shows  that  an  original 
founder  may  make  a  peculiar  limitation  of  patronage,  but  not  that  such  limita- 
tion may  be  departed  from  at  pleasure  afterwards.  The  act  of  1  W.  &  M.  e. 
26;  8.  i,  does  not  show  that  the  dispositions  of  patronage  there  referred  to  were 
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at  tliat  time  legal.  Its  object  was  to  guard  against  particular  modes  of  evading 
the  law  which  might  be  attempted  in  future.  No  analogy  can  be  drawn  from 
church  patronage  to  that  now  m  question.  The  rights  of  ecclesiastical  patron- 
^^-.age^  especially  with  regard  to  alienation  of  advowsons,  have  always  '''been 
-'considered  an  anomaly  in  our  law :  but  in  that  case  there  is  some  control^ 
by  the  intervention  of  the  bishop  to  whom  the  clerk  is  presented ;  and  even 
where  the  advowson  is  donative,  the  incumbent  must  be  a  priest,  subject  as  such, 
to  the  superintendence  of  the  ordinary,  and  liable  to  ecclesiastical  censures  in 
case  of  misconduct :  whereas  in  the  present  instance,  if  the  patronage  is  alien- 
able, there  is  no  restriction  as  to  the  party,  and  no  control  over  his  conduct. 
The  supposed  alienations  of  this  patronage  before  that  in  1752,  are  by  no  means 
conclusive.  One  of  them  was  in  the  case  of  Sir  Anthony  Browne,  who  is  styled 
cousin  and  heir  of  the  founder ;  and  there  is  no  proof  that  he  was  not  so.  It 
is  true  there  was  a  deviation  from  the  line  of  inheritance  in  giving  a  life  estate 
to  Dame  Elizabeth,  after  the  death  of  Sir  Anthony,  her  husband,  but  this  was 
an  error,  probably  occasioned  by  a  similar  estate  having  been  granted  to  the 
founder's  widow,  in  the  original  letters  patent.  Oar.  adv,  vuli. 

The  following  certificate  was  afterwards  sent : — 

This  case  has  been  argued  before  us  by  counsel,  and  we  are  of  opinion  that 
the  right  of  appointing  the  master  of  the  said  grammar  school  and  the  wardens 
of  the  lands,  tenements,  and  possessions  of  the  same  school,  vested  in  the  heirs 
of  Anthony  Browne,  the  founder  of  the  said  school,  by  the  letters  patent  of  the 
5th  of  July,  in  the  fourth  vear  of  the  reign  of  King  Philip  and  Queen  Mary, 
was,  in  point  of  law,  capable  of  alienation. 

The  second  question  stated  in  the  case  was  not  debated  before  us,  it  having 
been  admitted  by  the  counsel  for  the  Attomey-&eneral,  that  if  the  right  was 
*771  ^P^^^^  ^^  alienation,  it  was  legally  conveyed  to,  '^'and  is  now  vested  in 
^  the  defendant  Christopher  Thomas  Tower. 

Tenterden. 
J.  Parke. 
W.  E.  Taunton. 
John  Patteson. 


The  MAYOR  and  BURGESSES  of  LYME  REGIS  v. 
HENLEY,  Esquire.(a) 

(In  Error.) 

By  letters  patent,  the  king  granted  to  the  mayor  and  burgesses  of  Lyme  Be^s,  the 
borongh  or  town  bo  called,  and  also  the  pier,  quay,  or  cob,  with  all  liberties  and 
proiitB,  &c.,  belonging  to  the  same,  and  remitted  also  twenty-seven  marks  of  their 
ancient  rent^  payable  to  the  king ;  and  he  willed,  that  the  mayor  and  burgesses  and 
their  successors,  all  and  singular  the  bnildings,  banks,  sea-shores,  &c.,  within  the 
said  borongh,  or  thereunto  belonging,  or  situate  between  the  same  and  tiie  sea,  and 
slso  the  said  pier,  &c.,  at  their  own  costs  and  charges  thenceforth  for  ever,  should 
repair,  maintain,  and  support,  as  often  as  it  should  be  necessary. 

Held,  first,  that  the  mayor  and  burgesses  of  Lyme  having  accepted  the  charter,  became 
legally  bound  to  repair  the  buildings,  banks,  sea-shores,  and  mounds. 

Secondly,  that  this  obligation  being  one  which  concerned  the  public,  an  indictment 
would  lie,  in  case  of  non-repair,  against  the  mayor  and  burgesses  for  their  general 
default,  and  an  action  on  the  case  for  a  direct  and  particular  damage  sustained  in 
consequence  by  an  individual. 

Declaration  stated  that  on  the  20th  of  June^  10  Car.  1,  to  wit,  at,  &c., 
that  kmg  by  his  letters  patent  did  (amongst  other  things)  give,  grant,  and 

(a)  This  case  was  decided  in  last  Michaelmas  term. 
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confirm  to  the  mayor  and  burgesses  of  Lyme  Regis,  and  their  successors,  the 
borough  or  town  of  Lyme  Regis,  and  also  all  that  building  called  the  pier, 
quay,  or  cob  of  Lyme  Regis,  with  all  and  singular  the  liberties,  privileges, 
profits,  franchises,  and  immunities,  to  the  same  town  or  to  the  said  quay  or 
cob  in  any  wise  belonging,  to  have,  hold,  &c.,  to  the  said  mayor  and  burgesses, 
and  their  successors,  to  the  only  and  proper  use  and  behoof  of  them  and  their 
successors  in  fee  farm  for  ever ;  yielding  of  fee  farm  to  our  said  late  King 
Charles  the  first,  his  heirs  and  successors,  of  and  fur  the  aforesaid  borough  or 
town,  with  its  liberties  and  ^franchises,  as  in  the  said  letters  patent  was  in  p^^g 
that  behalf  mentioned ;  and  our  said  late  king  did  further,  pardon,  remise,  *- 
and  release  to  the  mayor  and  burgesses,  and  their  successors  for  ever,  twenty- 
seven  marks,  parcel  of  thirty-two  marks  of  the  fiirm  of  the  same  borough,  and  the 
liberties  thereof,  anciently  by  letters  patent,  or  in  any  other  manner  due ;  our 
said  Lord  the  King,  willing  not  that  the  same  mayor  and  burgesses,  or  their 
successors,  should  be  charged  of  the  further  portion  of  the  aforesaid  farm 
besides  the  said  five  marks,  but  that  they  should  be  acquitted  and  for  ever  dis- 
charged of  the  twenty-seven ;  and  that  the  mayor  and  burgesses,  or  their  suc- 
cessors, all  and  singular  the  buildings,  banks,  sea-shores,  and  all  other  mounds 
and  ditches  within  the  aforesaid  borough  of  Lyme,  or  in  any  wise  belonging  or 
appertaining,  or  situate  between  the  same  borough  and  the  sea,  and  tlso  the 
said  building  there  called  the  pier,  quay,  or  the  cob,  at  their  own  costs  and 
expenses  thenceforth  from  time  to  time  for  ever  should  well  and  sufficiently 
repair,  maintain,  and  support  as  often  as  it  should  be  necessary  or  expedient : 
and  the  king  then  granted  that  the  mayor  should  be  clerk  of  the  market,  and 
that  the  mayor  and  burgesses  should  have  the  fines  and  amerciaments  forfeited 
before  the  clerk  of  the  market,  and  should  have  full  power  and  authority,  and 
license,  from  time  to  time  for  ever,  to  dig  stones  and  rocks  in  any  places  what- 
soever within  the  borough  and  parish  of  the  town  aforesaid,  out  of  the  sea  and 
on  the  sea-shore  in  the  borough  and  parish  aforesaid,  adjoining  to  the  said 
borough  or  town,  for  the  reparation  and  amendment  of  the  port  and  building 
aforesaid,  called  the  pier,  quay,  or  cob,  and  other  necessary  reparations  and 
common  works  of  the  same  town  and  borough,  which  said  letters  patent  the 
mayor  and  '^'burgesses  aforesaid  duly  accepted,  and  the  same  thence  hitherto  ^^.^^ 
have  been  and  still  are  one  of  the  governing  charters  of  the  said  borough ;  and  *- 
the  said  mayor  and  burgesses  from  thence  hitherto  have  held  and  enjoyed  all 
the  benefits,  profits,  and  advantages  granted  to  them  by  the  said  letters  patent. 
The  declaration  then  stated  that  before  and  at  the  time  of  the  committing  of 
the  grievances,  &c.,  the  plaintiff  was  lawfully  possessed  of  certain  messuages, 
closes,  &c.,  in  the  borough  aforesaid,  and  was  the  reversioner  of  certain  other 
messuages,  &c.,  there,  all  which  were  abutting  on  and  near  the  sea-shore.  That 
before  and  at  the  time  of  the  sealing  of  the  letters  patent,  and  acceptance 
thereof  as  aforesaid,  and  at  the  time  of  the  committing  of  the  grievances,  &C', 
divers,  to  wit,  &c.,  buildings,  banks,  sea-shores,  and  mounds  had  been  and  were 
respectively  standing  and  being  within  the  borough  of  Lyme  Regis  aforesaid, 
and  divers,  to  wit,  &c.,  other  buildings,  banks,  shores,  and  mounds,  had  been 
and  respectively  were  belonging  and  appertaining  to  the  said  borough,  and 
divers,  to  wit,  &c.,  other  buildings,  banks,  sea-shores,  and  mounds  had  been 
and  were  respectively  standing,  being,  and  situate  between  the  said  borough 
and  the  sea ;  all  which  said  buildings,  &c.,  were  near  to  and  then  and  there 
constituted  and  formed  a  protection  and  safeguard,  and  still  of  right  ought  to 
form  and  be  a  protection  and  safeguard  to  the  messuages,  cottages,  buildings, 
and  closes  of  land,  with  the  appurtenances  before  mentioned,  and  then  and  there 
prevented  and  still  of  right  ought  to  prevent  the  sea  from  running  or  flowing 
in,  upon,  against,  or  over  the  said  messuages,  &c.,  and  all  which  buildings, 
banks,  &c.,  the  defendants  at  the  times  of  committing  the  said  grievances  were 
by  virtue  of  the  letters  patent,  and  their  acceptance  thereof,  ^liable  to 


repair,  and  ought  at  their  own  proper  costs  and  charges^  well  and  suffi- 
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ciently  to  have  repaired,  maintaiiied,  and  supported,  and  still  are  liable,  &o., 
when  necessaiy  or  expedient,  so  as  to  prevent  damage  or  injury  to  the  said 
messuages,  &c.,  of  the  plaintiff  by  the  sea. 

Breach,  that  the  defendants  knowing,  the  premises,  wrongfully  suffered  the 
said  buildings,  banks,  sea-shores,  and  mounds,  to  be  and  continue  ruinous, 
prostrate,  fallen  down,  out  of  repair,  and  in  decay,  for  want  of  needful  reparation, 
&e.]  that  by  means  of  the  banks  and  sea-shores  being  ruinous,  prostrate,  fallen 
down,  and  in  great  deoay,  for  want  of  due,  needful,  proper,  and  necessary 
repairing,  maintaining,  and  supporting  the  same,  the  sea  and  waves  thereof  ran 
and  flowed  with  great  force  and  violence  in,  upon,  under,  over,  and  against  the 
plaintiff's  messua^,  cottages,  buildings,  and  closes,  and  thereby  greatly  inun- 
dated, damaged,  injured,  undermined,  washed  down,  beat  down,  prostrated, 
levelled,  and  destroyed  the  said  messuages,  cottages,  and  buildings ;  and  the 
materials  of  the  same>  together  with  the  earth  and  soil,  and  part  of  the  said 
closes,  were  washed  and  carried  away,  to  the  injury  of  the  plaintiff  in  his 
possession  of,  and  reversionary  estate  in,  the  said  premises  respectively.  There 
were  other  counts  which  it  is  unnecessary  to  state.  The  defendants  pleaded  the 
general  issue. 

The  jury  found  a  verdict  for  the  plaintiff  on  the  first  count  of  the  declaration, 
and  were  discharged  from  giving  a  verdict  on  the  other  counts.  The  Court  of 
Common  Pleas  (see  5  Bing.  91)  having  given  judgment  for  the  plaintiff,  the 
cause  was  removed  by  writ  of  error  into  this  Court.  The  case  was  argued  last 
Hilary  term  by 

*811  *^^  James  Scarlett  for  the  plaintiffs  in  error.  The  first  count  does 
^  not  show  any  cause  of  action.  A  corporation  may  be  charged  with 
repairs  by  prescription ;  but  an  individual  cannot,  unless  in  respect  of  some- 
thing which  may  have  existed  from  time  immemorial,  bjs  of  land  which  has 
been  immemorially  charged  with  such  repairs ;  and  then  he  is  liable  only  by 
reason  of  the  tenure  of  his  land ;  as  corporations  also  may  be  charged  directly 
by  reason  of  the  tenure  of  lands,  if  they  purchase  land  to  which  the  obligation 
to  repair  is  annexed.  But,  except  in  this  latter  case,  corporations  can  only  be 
charged  by  prescription.  The  reason  why  they  are  so  chargeable  is,  that  they 
may  have  existed  before  the  time  of  memory,  and  if  they  have  done  the  repairs 
so  long,  it  is  needless  to  inquire  into  the  consideration.  The  consideration  may 
arise  from  tenure,  or  the  repair  charged  upon  them  may  have  been  the  very 
object  of  their  incorporation.  In  the  present  case  the  charge  stated  in  the  first 
count  is  founded  simply  on  the  charter  and  the  acceptance  of  it.  But  a  grant 
to  a  corporation  or  an  individual  within  the  time  of  memory,  even  upon  a  con- 
dition to  repair  a  sea-wall  or  other  subject-matter,  cannot  make  them  liable  to 
an  action  by  a  stranger  for  not  repairing,  whether  the  grant  be  from  the  crown 
or  from  a  private  person.  That  can  be  done  by  the  legislature  only.  The 
consequence  of  a  de&ult  in  performing  the  condition  might  be,  where  the  grant 
was  from  a  private  individual,  a  forfeiture,  or  a  suit  by  the  grantor  or  his  heirs 
to  enforce  performance ;  or  if  the  grant  were  from  tho  crown,  the  king  might 
revoke  it  if  the  condition  were  not  performed.  Roll.  Abr.  tit.  Franchise^  Com. 
Dig.  Franchiseij  (G)  3 ;  or  misht  proceed  under  the  statute  43  Eliz.  c.  4,  which 
*821  ^^^^^^  ^^®  chancellor,  where  lands  *have  been  granted  for  (inter  alia)  the 
^  repairs  of  sea-walls,  to  issue  a  commission,  under  which  the  lands  may 
he  appropriated  to  such  uses  as  were  appointed  by  the  donors. 

But,  assuming  that  a  condition  annexed  to  a  grant  of  land  as  lato  as  the  time 
of  Car.  1,  would  give  a  stranger  a  right  of  action  for  an  injury  sustained  by 
him  by  breach  of  that  condition ;  it  does  not  appear  from  this  charter  that  any 
saeh  condition  \nu  annexed  to  the  grant.  This  charter  does  not  make  the 
grant  upon  any  condition  to  repair,  but  is  a  simple  declaration  of  the  king's 
will  Uiai  the  corporation  shall  repair;  that  alone  cannot  create  an  obligation  of 
this  kind.  Besides,  the  condition  to  repair  is  confined  to  the  clause  remitting 
twenty-Beven  out  of  the  thirty-two  marks,  and  does  not  extend  to  the  other 
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specific  grante,  as  of  toll,  &c.  The  constraction  of  the  charter,  therefore,  is,  at 
all  events,  only  that  the  king  remits  part  of  the  fee-farm  rent  to  the  corporation 
on  condition  that  they  repair ;  and  where  there  are  several  distinct  grants  by 
one  charter,  one  may  be  forfeited  with9at  the  rest.  Rex  v.  The  Corporation  of 
Maidenhead,  Palmer,  82.  Then,  if  the  charter  itself  does  not  give  a  right  of 
action  to  a  stranger,  the  fact  alleged  that  the  corporation  accepted  the  charter 
and  enjoyed  the  benefits  granted  by  it,  will  not  have  that  operation ;  for  the 
mere  possession  or  title  to  land  under  a  charter  accepted  cannot  create  an 
obligation  to  repair,  or  five  a  right  of  action  to  an  individual  injured  by  reason 
of  non-repair.  The  obligation  must  be  alleged  to  be  ratione  tenurao,  Bex  v, 
Kerrison,  1  M.  &  S.  435.  An  attempt  was  there  made,  as  in  this  case,  to 
establish  that  ownership  *was  sufficient  to  charge  the  individual,  but  it  p„gQ 
failed.  Besides,  the  declaration  does  not  allege  that  the  corporation  were  ^ 
tnposseman  of  any  land,  though  that  was  assumed  in  the  Court  of  Common 
Pleas,  but  merely  that  they  were  in  possession  of  the  benefits  granted. by  the 
charter.  The  cob,  &c.,  may  have  been  in  the  possession  of  tenants,  and  then 
an  action  could  not  be  maintained  against  the  owner.  Cheetham  o.  Hampson, 
4  T.  R.  818,  shows  that  an  action  will  not  lie  against  an  owner  for  not  re- 
pairing fences,  but  against  the  occupier  only,  and  the  latter  must  be  charged 
by  prescription.  Star  v,  Rookosby,  1  Salk.  335.  Another  objection  is,  that  the 
declaration  contains  no  allegation  that  the  mayor  and  burgesses  ever  did  any 
repairs.  Now,  if  the  declaration  had  alleged  a  prescriptive  obligation  to  repair, 
it  would  not  have  been  sufficient  without  alleging  further  the  fact  that  they  had 
repaired,  Rex  v.  Broughton,  5  Burr.  2701.  Besides,  it  is  not  sufficiently  shown 
by  the  declaration  that  the  repairs  were  necessary  or  expedient,  according  to 
the  intention  of  the  charter,  and  that  the  defendant  in  error  suffered  immediate 
injury  from  the  neglect  of  such  necessary  repairs.  He  alleges  that  his  own  estate 
was  injured,  but  it  might  be  for  the  general  benefit  that  his  property  should  be 
sacrificed.  Further,  it  is  not  alleged  in  the  declaration  that  the  walls,  mounds, 
&c.,  were  still  the  property  of  the  corporation.  They  may  have  parted  with  all 
the  property  granted  by  the  charter,  to  which  the  obligation  of  repairing  was 
annexed. 

Follett,  contrd.  It  must  be  assumed  after  verdict  that  proof  was  given  that 
repairs  had  been  done  by  the  corporation,  for  there  would  otherwise  have  been 
a  verdict  *in  their  favour.  A  township  is  liable  to  repair  roads  by  usage,  ptg^ 
and  not  by  tenure,  and  the  fact  of  having  repaired  is  that  which  fixes  the  *- 
charge.  Where  a  party  is  charged  with  the  repair  of  roads  by  reason  of  tenure, 
it  is  sufficient  to  allege  the  obligation,  without  stating  actual  repair,  though  it 
be  usually  alleged.  The  repairing  is  evidence  of  the  obligation.  In  the  present 
case,  a  duty,  the  neglect  of  which  may  affect  the  public,  is  imposed  on  a  corpo- 
rate body  by  the  king's  charter,  which  charter,  and  certain  benefits  conferred 
by  it,  have  been  accepted  by  the  grantees :  if  they  do  not  perform  the  duty 
imposed,  an  indictment  will  lie  against  them  for  the  general  injury  to  the 
public,  and  an  action  at  the  suit  of  any  individual  who  has  sustained  a  par- 
ticular injury :  and  a  declaration,  founded  on  such  duty,  need  not  state  that 
the  corporation  has  actually  repaired  before.  The  grant  here  must  be  presumed 
to  be  one  for  the  benefit  of  the  public,  and  the  individuals  composing  the  public 
have  a  right  to  require  performance  of  that  duty,  and  although  there  may  be 
other  remedies  as  between  the  king  and  the  grantee,  the  public  are  not  bound 
to  wait  till  the  king  chooses  to  enforce  them.  The  king  may  get  rid  of  the 
franchise,  but  so  long  as  the  grantee  holds,  it  is  his  duty  to  perform  the  con- 
ditions on  which  he  holds ;  and  if  he  neglects  so  to  do,  the  law  gives  a  remedy 
to  any  one  injured  by  it.  If  a  man  be  owner  of  a  ferry  to  which  toll  is  attached, 
either  by  prescription  (which  supposes  a  grant  before  legal  memory),  or  by  a 
grant  made  since  legal  memory,  and  neglects  to  keep  a  boat,  or  refuses  to  take 
a  passenger  without  more  than  the  legal  toll,  or  suffers  the  ferry  to  fiill  into 
decay  for  want  of  repairing  the  access  to  it,  the  king  may  repeal  the  grant  by 
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«gg-|  scire  *iamBB  or  quo  warranto,  Peter  v,  Kendal,  6  B.  &  C.  708,  but  until 
^  he  does  so  the  grantee  may  continue  in  possession,  and  though  negligent, 
may  have  an  action  against  any  one  who  disturbs  him.  But  then  an  indict- 
ment will  lie  against  the  grantee  for  the  publie  injury,  or  an  action  on  the  ease 
by  any  individual  sustaining  a  particular  injury.  In  Payne  v.  Partridge,  Show. 
255,  Garth.  191,  it  was  held  that  a  custom,  that  the  inhabitants  of  a  particular 
district  have  used,  and  have  a  right  to  pass  a  certain  ferry  toil  free,  is  good, 
and  if  toll  be  extorted  from  such  an  inhabitant,  he  may  have  an  action  on  the 
case ;  but  no  action  will  lie  against  the  ferryman  for  not  keeping  a  boat  for  the 
purpose  of  the  ferry,  unless  some  special  damage  eiisue ;  though  he  may  be 
indicted  for  this  neglect.  If,  then,  there  be  a  particular  damage,  as  it  is  there 
said,  an  action  will  He.  In  Churchman  v,  Tunstal,  Hard.  163,  which  was  an 
action  by  a  common  ferryman  for  disturbance,  it  was  stated  in  argument,  as  a 
ground  of  the  plaintiff's  right  to  recover,  that  against  a  common  ferryman,  an 
action  upon  the  case  lies  if  he  refose  to  carry  passengers,  or  if  he  exact  exces- 
sive prices ;  and  he  is  indictable  if  he  do  not  keep  his  ferry  in  good  repair,  &c. ; 
but  a  private  ferryman  is  not.  For  all  purposes  connected  with  the  sea-shore, 
and  protecdng  land  against  the  sea,  the  king  would  have  been  charged  by  law 
to  make  repairs.  This  appears  firom  the  form  of  the  commission  of  sewers, 
Gallis,  p.  2.  Here  it  appears,  that  the  land  between  the  borough  and  the  sea 
originally  belonged  to  the  king ;  for  he  grants  the  corporation  license  to  dig 
rocks  there.  He  might,  therefore,  grant  the  land  with  the  burden  of  repair 
attached.  This  case  is  analogous  to  those  where  an  officer  is  intrusted  by  com* 
^ggnmon  law  or  by  ^statute,  and  an  action  lies  against  him  for  neglect  of  the 
-'duty  of  his  office.  Thus  in  Lane  v.  Cotton,  l^Salk.  17,  it  was  held  by 
three  judges  (Holt,  C.  J.,  contrib),  that  an  action  would  not  lie  against  the 
postmaster-general  for  exchequer  bills  lost  out  of  a  letter ;  but  it  was  conceded 
that  the  action  would  lie  against  the  inferior  officer  to  whom  the  letter  had 
been  delivered.  So,  if  a  custos  brevium  keep  records  in  his  office  so  negli- 
gently that  they  are  altered,  though  they  do  not  appear  to  have  been  so  by  his 
consent,  and  the  attorneys  of  the  court  had  privilege  to  view  the  records  with- 
out control,  still  he  is  liable,  on  the  ground  that  he  has  taken  upon  himself  to 
keep  the  records,  Herbert  v.  Pagett,  1  Lev.  64 ;  and  in  general  an  action  lies 
against  a  man  for  neglecting  to  do  that  which  by  virtue  of  his  office,  or  by 
oUier  legal  obligation,  he  ought  to  do.  Com.  Dig.,  tit.  Action  on  the  Case  for 
Negligence,  A.  2,  A.  8 ;  as  if  a  parson  is  bound  by  prescription  to  find  a  bull 
and  boar  yearly  for  the  increase  of  the  cattle  within  his  pariidi,  and  does  not  do 
so,  1  Roll.  Abr.  109,  Moore,  355 ;  or  if  a  person  be  bound  to  repair  a  bridge, 
by  the  neglect  of  which  damage  is  sustained,  Steinson  v.  Heath,  3  Lev.  400 ; 
or  to  repair  a  bank,  and  does  not  do  it,  whereby  the  land  of  another  is  sur- 
rounded, 1  Eoll.  Abr.  105.  It  may  be  said  these  are  cases  of  prescription,  but 
that  is  immaterial,  because  every  prescription  is  supposed  to  be  founded  on  a 

^t  to  which  the  obligation  was  originally  annexed.  Mayor  of  Lynn  v.  Turner, 
p.  86.  The  obligation  may  begin  within  the  time  of  legal  memory,  as 
appears  from  Gallis,  117  a,  and  the  case  from  the  Year-book^  11  Hen.  7,  f.  12, 
^i.-|  and  Porter's  case,  1  Rep.  25  6,  there  cited.  Whether  the  burden  is  '''thrown 
'-'on  a  party  by  prescription,  which  supposes  an  adequate  consideration,  or 
by  existing  grant  showing  the  consideration,  still,  if  the  party  bound  do  not 
repair,  an  action  equally  lies  by  any  one  injured,  Keighley's  case,  10  Co.  139  a, 
and  the  Year-book,  18  Ed.  3,  23,  there  cited.  The  latter  was  an  action  on  the 
esse  brought  for  not  repairing  a  sea-wall,  whereby  the  water  entered  and 
drowned  the  plaintiff's  land,  for  which  the  plaintiff  recovered  damages,  and  a 
writ  was  awarded  to  the  sheriff  to  distrain  B.  to  repair  the  wall  where  there 
was  need  and  default.  Lord  Coke  adds,  <^  Nota  reader,  this  judgment  in  an 
action  on  the  case,  and  the  reason  thereof,  is  pro  bonopublicoy  for  solus  popidi 
ett  suprema  leXj  and  therefore  it  is  part  of  the  judgment  in  this  action  on  the 
e,  that  the  defendant  shall  be  distrained  to  repair  the  wall.!'     The  public 
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duty  is  stated  by  Lord  Coke,  to  be  the  reason  of  the  judgment,  and  no  dis- 
tinction is  made  by  him  between  cases  where  the  obligation  is  ratione  tennrse 
by  prescription,  and  where  it  is  created  by  grant  within  the  time  of  legal 
memory.  In  Rex  v,  Kerrison,  1  M.  ft  S.  435,  the  judgment  proceeded  on  the 
ground  that  a  party  was  not  by  law  chargeable  merely  as  the  owner  of  a  navi- 
gation, to  repair  a  bridge,  that  there  must  be  some  contract  or  obligation 
annexed  to  the  original  grant  under  which  he  took  to  induce  such  liability,  and 
that  there  was  no  allegation  in  the  indictment  of  such  obligation,  or  of  any  grant 
from  which  it  might  be  presumed  to  result,  the  averment  being  simply  ''  hy 
reason  of  his  being  owner  and  proprietor ;"  and  it  was  said  that  the  words 
ratione  ienuras,  by  the  technical  sense  which  had  been  given  to  them,  imported 
an  obligation  resulting  from  an  original  grant,  and  therefore  embodied  the  con- 
dition upon  '''which  the  land  was  granted.  That  case  is  in  favour  of  thepic^n 
defendant  in  error ;  for,  here,  the  grant  and  the  terms  annexed  to  it,  appear  ^ 
on  the  face  of  the  declaration ;  the  condition  on  which  the  charter  was  granted 
is  shown.  The  Earl  of  Devonshire  v.  Gribbons,  Hardr.  169,  establishes  that  the 
obligation  to  repair  a  sea-wall,  when  it  arises  by  agreement  with  the  crown,  is 
of  a  nature  which  regards  the  commonwealth,  in  which  every  individual  is 
interested,  and,  therefore,  a  party  to  it,  and  entitled  to  a  remedy  by  bill  in 
equity.  In  Russell  v.  The  Men  of  Devon,  2  T.  R.  667,  it  seems  to  have  been 
admitted  that  the  action,  which  was  there  brought  against  the  inhabitants  of  a 
county  for  an  injury  sustained  in  consequence  of  a  county  bridge  being  out  of . 
repair,  would  have  been  maintainable  against  a  corporation.  Then,  it  suffi- 
ciently appears  from  the  present  charter,  that  the  entire  subject-matter  of  the 
grant  is  the  consideration  for  the  charge ;  that  the  latter  is  referable  to  all  the 
preceding  matter,  and  not  merely  to  the  release  of  arrears.  It  is  clear  from 
the  whole,  that  all  the  benefits  of  the  charter  are  taken,  subject  to  the  condition 
of  repairing.  It  is  not  necessary  that  the  obligation  to  repair  should  be  coupled 
with  lands.  But  if  that  were  so,  the  charter  grants  land ;  for  the  borough  and 
the  cob  are  granted.  The  corporation  is  not  to  judge  of  the  necessity  or  expe- 
diency of  repairs.  The  party  injured  may  prove  the  necessity.  The  corporation 
is  bound  to  protect  all  the  individuals  within  the  sea-banks,  &c.,  and  if  so,  an 
individual  complaining  need  only  show  the  necessity  so  far  as  regards  his  own 
property.  It  was  not  requisite  to  allege  that  the  mounds  or  banks  belonged  to 
the  corporation,  any  more  than  it  would  be  to  state  in  an  indictment  that  a  road 
or  bridge  belonged  to  the  party  bound  to  repair  it.  The  '''Court  will  notp^QQ 
assume  that  they  have  parted  with  the  property.  I- 

Sir  James  Scarlett  in  reply.  The  authorities  cited  do  not  prove  that  a 
charge  imposed  by  charter  within  memory  is  equivalent  to  one  ratione  tenune. 
Land  which  is  granted,  is  taken  with  the  burden  upon  it :  but  the  burden  must 
be  a  pre-existing  one.  In  Churchman  v.  Tunstal,  Hardr.  163,  the  ferry  had 
existed  time  out  of  mind.  In  Payne  v.  Partridge,  Show.  255,  Carth.  191, 
both  the  ferry  and  the  alleged  custom  to  pass  toll  free,  were  ancient.  The  like 
answer  may  be  given  to  other  cases  of  the  same  description.  In  The  Earl  of 
Devonshire  v.  Gibbons,  Hardr.  169,  a  bill  was  filed  claiming  to  be  relieved 
from  an  assessment  of  the  commissioners  of  sewers,  by  an  order  upon  persons 
who  held  lands  chargeable  to  the  maintenance  of  the  sewers.  That  does  not 
show  that  an  action  would  have  lain  against  those  persons.  In  the  case  cited 
from  11  Hen.  7,  fo.  12,  the  only  question  was,  whether  the  grant  was  void. 
It  is  not  contended  in  this  case  that  the  charter  is  void,  but  only  that  it  does 
not  give  any  right  of  action.  In  The  King  v.  The  Mayor  of  Liverpool,  3 
East,  86,  it  was  admitted  that  a  corporation  could  not  subject  itself  to  an  indict- 
ment by  agreement  to  repair  a  road.  To  make  this  case  analogous  to  those  of 
public  officers,  it  ought  to  have  appeared  clearly  on  the  record  that  the  duty 
neglected,  and  from  the  neglect  of  which  the  damage  arose,  was  one  of  public 
concern. 
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Lord  Tentebden,  C.  J.,  in  Michaelmas  term  last,  delivered  the  judgment  of 
the  Court 

QQ^-i  'There  are  two  questions  in  this  case :  first^  Whether  the  declaration 
-'shows  any  legal  obligation  on  the  plaintiffs  in  error  to  repair  the  build- 
ings, banks,  sea-shores,  and  mounds,  for  the  non-repair  of  which  the  action  is 
brought ;  and  secondly,  if  it  do,  Whether  it  be  competent  to  the  defendant  in 
error,  a  private  individual  and  a  stranger,  to  sue  them  for  their  default,  in  re- 
spect of  the  damage  which  he  states  himself  to  have  sustained. 

With  respect  to  the  first,  we  have  no  doubt  but  that  a  sufficient  obligation  is 
disclosed.  It  appears  that  King  Charles  the  First,  by  his  letters  patent  granted 
to  the  Mayor  and  burgesses  of  Lyme  Regis,  the  borough  or  town  of  Lyme 
Regis  (probably  anciently  so  called  because  it  belonged  to  the  king),  and  also 
the  pier,  quay,  or  oob,  with  all  liberties  and  profits,  &c.,  belonging  to  the  same, 
a&d  remitted  also  twenty-seven  marks  of  their  ancient  rent,  abating  it  from 
thirty-two  marks  to  five ;  being  willing,  as  the  charter  expresses  it,  that  they 
should  not  be  charged  of  the  further  portion  of  the  aforesaid  farm  of  thirty- 
two  marks,  besides  the  aforesaid  five,  but  that  they  should  be  acquitted  of  the 
twenty-seven ;  and  that  the  aforesaid  mayor  and  burgesses,  and  their  succes- 
sors, all  and  singular  the  buildiugs,  banks,  sea-shores,  and  all  other  mounds  and 
ditches  within  the  aforesaid  borough  of  Lyme,  or  to  the  aforesaid  borough  in 
any  way  belonging  or  appertaining,  or  situate  between  the  said  borough  and 
the  sea,  and  also  the  said  building  called  the  pier,  quay,  or  the  cob,  at  their  own 
costs  and  expenses,  thenceforth  from  time  to  time  for  ever  should  well  and  suffi- 
ciently repair,  maintain,  and  support  as  often  as  it  should  be  necessary  or  expe- 
M^-idient.  Grants  of  other  matters  are  also  set  forth  as  contained  '''in  the 
-'charter^  such  as,  that  the  mayor  shall  be  clerk  of  the  market,  and  that 
the  mayor  and  burgesses  shall  have  the  fines  and  amerciaments  forfeited  before 
the  clerk  of  the  market,  and  also  shall  have  full  power  and  authority  and 
license,  from  time  to  time  for  ever,  to  dig  stones  and  rocks  in  any  place  within 
the  borough  and  parish  of  the  town  out  of  the  sea,  and  on  the  sea-shore,  in  the 
borough  and  parish  aforesaid,  adjoining  to  the  said  borough  or  town,  for  the  re- 
paration and  amendment  of  the  port  and  building  aforesaid,  and  other  reparations 
and  common  works  of  the  same  town  and  borough,  belonging  and  appertaining 
to  the  building  aforesaid.  These  letters  patent  differ  greatly  from  a  common  grant 
from  one  subject  to  another.  What  effect  such  an  instrument  might  have  we  are 
not  called  on  to  say.  But  this  is  a  grant  from  the  sovereign,  who  is  the  parens 
patriae,  and  guardian  of  the  realm ;  and  the  objects  of  the  royal  bounty  are  a  body 
corporate,  endowed  with  perpetual  succession.  We  think,  looking  at  the  whole 
instrument,  that  the  things  granted  were  the  consideration  for  the  repairing  of 
the  buildings,  banks,  sea-shores,  &c.,  and  that  the  corporation,  by  accepting 
the  letters  patent,  bound  themselves  to  do  those  repairs.  Such  an  obliffation 
may  exist  by  covenant,  as  well  as  by  tenure ;  Callis,  117;  and  here  both  con- 
cur. In  Sir  J.  Brett  v.  Cumberland,  Cro.  Jac.  399,  521.,  the  case  was,  that 
Queen  Elizabeth  let  unto  William  Cumberland  a  water-mill  for  Uiirty-one 
years  by  her  letters  patent,  wherein  were  these  words:  —  "Et  prssdictus 
Willielmus  executores  et  assignati  sui  praediotum  molendinum  et  domus 
«g2-|^^  aodificia  inde  sufficienter  reparabnnt ;''  and  *shall  leave  them  suffi- 
-'ciently  repaired.  <<The  first  question  was,  whether  these  words  in  the 
patent,  to  which  the  queen's  seal  only  was  affixed,  should  enure  as  a  covenant 
to  bmd  the  lessee  and  his  assigns ;  and  it  was  resolved  that  it  should ;  for  the 
lessee  takes  therebv,  because  it  is  a  matter  of  record ;  although,  in  show,  they 
are  the  words  of  tne  lessor  only,  yet  he  accepting  thereof,  and  enjoying  it, 
it  is  as  well  his  covenant,  in  fact,  and  shall  bind  him  as  strongly  as  if  it  had 
been  a  covenant  by  indenture."  So  here,  though  the  letters  patent  import 
only  that  it  be  the  king's  wiU  that  the  corporation  should  repair,  yet  the 
plttQtifEi  in  eiTor,  having,  as  it  is  averred  in  the  declaration,  accepted  the 
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letters  patent,  and  having,  from  the  time  of  their  acceptance,  hitherto,  had, 
held,  received,  and  enjoyed  all  the  benefits,  profits,  and  advantages  granted  to 
them  thereby,  have  testified  their  assent  that  this  shall  be  considered  as  a 
condition  or  obligation,  and  must  be  bound  accordingly.  In  this  way  of  con- 
sidering the  instrument,  it  becomes  immaterial  to  inquire,  whether  or  not, 
before  the  grant  of  Charles  the  First,  the  king  himself  was  bound  to  keep  these 
banks  and  sea-shores  in  repair. 

This  point,  respecting  the  obligation  on  the  plaintiflfs  in  error  to  repair,  was 
not  much  disputed  by  their  counsel.  It  was  argued  rather  that  the  grant  from 
the  crown  could  not  give  to  a  third  person,  a  stranger,  a  right  of  action,  and 
that  the  remedy  lay  solely  with  the  king,  either  by  seizure  for  non-performance 
of  the  condition,  or  by  information  at  the  suit  of  the  Attorney-General,  or 
under  the  statute  43  Elis.  c.  4.  But  we  think  the  obligation  to  repair  the 
banks  and  sea-shores  is  one  which  concerns  the  public,  in  consequence  of  which 
an  indictment  might  have  been  maintained  against  '''the  plaintiffs  in  error  p^^qo 
for  their  eeneral  aefault ;  from  whence  it  follows  that  an  action  on  the  ^ 
case  will  Tie  against  them  for  a  direct  and  particular  damage  sustained  by  an 
individual,  as  m  the  ordinary  case  of  nuisance  in  a  highway  by  a  stranger  dig- 
ging a  trench,  &c.,  or  by  the  act  or  de&ult  of  a  person  bound  to  repair  ratione 
tenurse.  An  indictment  may  be  sustained  for  the  general  injury  to  the  public, 
and  an  action  on  the  case  for  a  special  and  particular  injury  to  an  individual, 
Pain  V,  Partridge,  Carth.  191 ',  Com.  Dig.  Action  upon  Ae  Case  for  Negligence 
(A),  3.  In  the  Year-Book  12  Hen.  7,  fo.  18,  it  is  laid  down  by  Fineux, 
speaking  of  suit  at  a  court-leet,  that  "  it  is  not  against  reason  that  one  man 
should  hold  of  another  to  do  service  for  the  profit  of  a  stranger ;  as  one  may 
hold  to  make  and  repair  a  bridge,  or  to  guard  and  repair  a  highway.  In  these 
cases  the  services  are  for  the  profit  of  aU  people ;  and  so  it  is  also  if  one 
holds  to  keep  a  beacon  at  his  costs  and  charges,  for  this  is  to  guard  the  coun- 
try in  time  of  war,  when  enemies  come."  In  the  present  instance  it  cannot 
be  said  to  be  of  less  common  concern  that  the  sea  should  be  kept  out,  and  pre- 
vented by  adequate  banks  and  mounds  from  overwhelming  the  land.  It 
appears  from  manv  instances  which  may  be  put,  that  where  a  liability  exists 
to  discharge  an  ooligation  which  concerns  the  public,  the  common  law  will 
enforce  the  obligation  by  the  usual  remedies,  although  the  liability  may  not 
have  existed  from  time  immemorial.  As,  where  a  highway  is  straitened  by 
inclosure,  an  obligation  to  repair  is  created  on  the  owner  of  the  adjoining  land, 
so  long  as  the  enclosure  continues,  The  King  v.  Stoughton,  2  Sauna.  160. 
A  county  is  bound  to  repair  *a  modem  bridge,  if  adopted  by  the  public ;  so  ^^M 
a  parish  a  highway  recently  made  common.  So  the  owners  of  a  navigation,  ^ 
who  are  not  primft  £Etcie  bound  at  common  law,  may,  by  particular  circumstances, 
contract  a  liability  to  erect  and  keep  up  a  bridge.  The  King  v.  The  Inhabi- 
tants of  Kent,  13  East,  220  ]  The  King  v.  The  Inhabitants  of  Lindsey,  14  East, 
317 ;  The  King  v.  Kerrison,  3  M.  &  S.  526.  These  decisions  were  oases  of 
implied  liabilities  arising  out  of  acts  of  Parliament,  but  they  prove  the  propo- 
sition just  laid  down. 

Some  smaller  objections  against  the  sufficiency  of  the  declaration  were  raised 
by  the  counsel  for  the  plaintifb  in  error,  which  admit  of  a  ready  answer.  It 
was  urged  that  they  may  have  parted  with  the  property  granted  by  the  letters 
patent;  that  there  is  no  sufficient  averment  that  the  repairs  were  necessary  or 
expedient;  and  that  the  defendant  in  error  does  not  appear  to  have  sustained 
a  damage  sufficiently  immediate  and  peculiar  to  entitle  him  to  an  action. 
But  we  think  that  after  verdict,  it  cannot  be  intended  that  the  corporation  have 
alienated  any  part  of  their  property  (even  supposing  such  alienation  would  re- 
lieve them  from  liability),  where  the  declaration  expressly  alleges  that  they 
still  have,  hold,  receive,  and  enjoy  all  the  benefits,  profits,  and  advantages 
granted  to  them  by  the  letters  patent :  and  as  the  br^icn  charges  that  by  means 
of  the  banks  and  sea-shores  being  ruinous,  prostrate^  fallen  down,  and  in  great 
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deaj/or  tcant  of  due,  need/vlf  proper,  and  necessary  repairing,  maintaining, 
tad  supporting  of  the  same,  the  sea  and  waves  thereof  ran  and  flowed  with  great 
^^1  foree  and  violence  in,  upon,  under,  over,  and  '^'against  the  plaintiff's  mes- 
^  snages,  cottages,  bnildmgS;  and  doses,  and  thereby  greatly  inundated, 
damaged,  injured,  undermined,  washed  down,  beat  down,  prostrated,  levelled,  and 
destroyed  ^e  said  messuages,  cottages,  and  buildings,  and  the  materials  of  the 
flame,  together  with  the  earth  and  soil,  and  part  of  the  said  doses,  were  washed 
and  earned  away,  we  are  of  opinion  that  enough  is  averred  both  of  the  necessity 
of  repairs  and  the  private  injury  sustained  by  the  defendant  in  error.  This 
judgment  must,  therefore,  be  affirmed.  My  learned  Brother  Littledale  having 
expressed  some  doubts  on  the  subject,  this  must  be  considered  the  judgment 
only  of  my  Brothers  Taunton,  Patteson,  and  myself. 

Judgment  affirmed. 


The  KING  v.  The  DEAN  and  CH APTEE  of  BOCHESTER.    Jan.  Uih, 

An  Archdeacon  of  Rochester,  when  institated  and  indaoted  into  that  office,  is  Ipso  facto 
inducted  into  the  prebend  annexed  to  it  by  royal  grant,  and  may  claim  to  be  sworn  in 
aa  prebendary,  without  being  installed. 

Bt  the  judgment  of  this  Court  in  the  case  of  King  v.  Baylay,  Hilary  term, 
1831, 1  B.  &  Adol.  761,  Archdeacon  King  was  declared  entitled  to  the  pre- 
bend annexed  by  Charles  I.  to  the  Archdeaconry  of  Rochester,  and  he  there- 
upon presented  himself  to  the  dean  to  take  the  oath  required  by  the  statutes  of 
the  cathedral  from  prebendaries  on  their  admission.  The  dean  refused  to  ad- 
minister the  oath,  alleging,  that  although  Archdeacon  King  had  been  regularly 
instituted  and  inducted  into  the  archdeaconry,  it  was  also  requisite  that  he 
should  produce  a  distinct  institution  to  the  prebend,  and  be  admitted  and  in- 
^A£t-t  stalled  thereto  (all  which  he  denied  to  be  ^necessary),  before  he  could 
^^-'  take  the  oaths.  On  application  to  this  Court  a  rule  nisi .  was  obtained 
for  a  mandamus,  calling  upon  the  dean  or  his  deputy  to  administer  the  oath. 

The  affidavits  in  opposition  to  the  rule  stated  the  constant  practice  to  have 
been,  that  the  archdeacon  produced  to  the  dean  his  letters  of  institution  from 
the  ordinary,  not  only  to  the  archdeaconry  but  to  the  prebend,  and  was  sepa- 
rately admitted  and  installed  to  each  before  taking  the  oath  required  from 
canons  and  prebendaries.  They  set  forth  some  of  the  statutes  of  the  cathedral, 
one  of  which,  respecting  the  admission  and  swearing  in  of  a  canon,  was  as  fol- 
lows : — "  Canonicum  sic  nominatum,  &c.,  decanus,  post  episccpi  inttituiianem, 
Goram  canonicis  ptsesentibus  adsumat  atque  admiUat,  Qui  quidem  ad  hunc 
madum  in  canonicum  admistus,  coram  iikcano  aut  ejus  vicem-eerente  cum  aliis 
prsesentibus  canonicis,  in  banc  formam  Jurabit,"  &c.  The  lorm  of  the  oath 
was,  ''  Ego,  &c.,  qui  in  canonicum  hujus  ecdesiee  qathedralis  nominatus  electus 
et  inUiiutuM  sum,  tactis,  &c.,  juro,''  &c.  The  direction  in  the  case  of  a  dean, 
was,  '*  Quem  quidem  decanum  sic  nominatum,  &c.,  post  episcopi  institutionem 
prsBsentes  canonici  adsnment  et  admittent  in  decanum  perpetuum,  &c.,  atque  in 
hac  sua  admissione  decanus  ipse,  antequam  ullam  ecclesiss  administrationem 
soseipiat,  aut  ullis  ecclesiss  negotiis  sese  ingerat,  in  banc  formam  jurabit,"  &c. 
The  statutes  make  no  particular  provision  for  the  case  of  the  archdeacon ;  he 
has  no  voice  in  the  chapter,  but  has  a  stall  in  the  church  apart  from  those  of 
the  prebendaries  or  canons.  After  the  annexation  of  a  prebend  to  the  provost- 
ahip  of  Oriel  College,  Oxford  (see  1  B.  &  Adol.  778),  by  Queen  Anne, 
^7*1  '^'the  first  provost  was  instituted  by  the  ordinary,  and  admitted  and  in- 
'-'  stalled  before  he  took  the  oath.    The  next  provost  disputed  the  necessity 
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of  8uoh  institation,  inasmuch  as  tbe  prebend  had  been  annexed  to  his  office  by 
charter  confirmed  by  act  of  Parliament,  12  Ann.  et.  2,  c.  6,  s.  7,  and  he  obtained 
a  mandamus  to  the  dean  and  chapter  to  admit  and  install  him  (''  stallum  in 
choro  et  vocem  in  capitulo  assignetis'^)  without  institution  (see  1  &mard.  40), 
which  was  complied  with.  The  form  used  was,  '<  Installo  te  in  realem,  actua- 
lem  et  corporalem  possessionem  canonicatus  sive  praebendse  ecclesi®  cathedralis," 
&c.  And  ''  Assigno  tibi  locum  et  vocem  in  capitulo,"  &c.  The  subsequent 
provosts  were  always  admitted  and  installed  before  they  took  the  prebendary's 
oath. 

Campbell  and  Dumpier  now  showed  cause.  It  is  true  the  Court,  in  King  v, 
Baylay,  1  B.  &  AdoL  761,  decided  that  a  separate  institution  and  induction  to 
the  prebend  #ere  not  requisite  in  the  case  of  an  archdeacon ;  but  the  question 
did  not  necessarily  arise  in  that  case,  where  the  issues  were  merely  whether 
the  prebend  had  been  lawfully  annexed  to  the  archdeaconry,  and  if  so,  who  was 
entitled  to  it.  And  the  case  there  cited  from  Plowden,  500,  is  not  conclusive 
on  the  present  point.  The  statute  which  prescribes  the  canon's  oath,  says  that 
the  canon  ''  ad  huno  modum  admissus/'  jurabit ;  which  evidently  refers  to  a 
previous  induction ;  and  this  statute,  as  well  as  the  oath  itself,  implies  a  dis- 
tinct institution  to  the  prebend.  In  the  case  of  the  second  provost  of  Oriel 
who  was  prebendary,  the  mandamus  was  to  install,  not  to  swear  in :  and  if  this 
was  necessary  for  a  person  who  took  the  prebend  as  '''annexed  to  his  office  ^^q 
by  charter  with  a  parliamentary  confirmation,  k  fortiori  is  it  so  in  the  case  ■- 
of  an  archdeacon. 

Bere,  contrd.  This  point  was  decided,  on  a  consideration  of  all  the  facts,  in 
King  V.  Baylay,  and  the  question  now  is,  whether  the  Court  will  adhere  to  that 
decision  ?  As  it  was  observed  there,  the  practice  of  going  through  separate 
institutions  and  inductions  cannot  weigh  if  the  law  does  not  require  them. 
The  argument  from  those  expressions  in  the  statutes  which  imply  an  institu- 
tion to  the  prebend,  is  answered  by  the  fact,  that  institution  to  the  archdea- 
conry is,  in  effect,  institution  to  the  prebend.  If  the  word  '<  institutus"  in  the 
oath  could  lead  to  any  general  conclusion,  it  would  show  that  a  provost  of  Oriel, 
as  well  as  an  archdeacon,  required  institution ;  which  id  allowed  not  to  be  the 
case.  Nor  does  it  follow,  because  the  provosts  of  Oriel  are  installed,  that  the 
archdeacon  should  be  so  too.  Induction,  like  livery  of  seisin,  is  for  the  pur- 
pose of  notoriety,  and  may,  therefore,  be  necessary  in  the  case  of  the  provost, 
who  is  a  stranger,  though  it  is  superfluous  in  that  of  an  archdeacon,  whose  title, 
by  the  nature  of  his  office,  and  its  connexion  with  the  cathedral,  must  of  course 
be  notorious  to  the  dean  and  chapter.  This  case  stands  on  the  same  grounds 
as  that  put  in  Co.  Litt.  49  a,  where  it  is  said,  "  In  some  cases  a  freehold  shall 
pass  by  the  common  law  without  livery  of  seisin :  as  if  a  house  or  land  belong 
to  an  office,  by  the  grant  of  the  office  by  deed  the  house  or  land  passeth  as 
belongeth  thereto." 

Lord  Tbnterdbn,  C.  J.  The  case  of  King  v,  Baylay,  1  B.  &  Adol.  761, 
was  decided  on  great  consideration  by  the  '''Judges,  after  a  very  learned  ^qq 
argument;  though  it  must  be  observed,  my  Brother  Patteson  took  no  parti- 
in  the  decision,  and  the  judgment  must  therefore  be  considered  as  mine  and 
that  of  my  Brothers  Littledale  and  Taunton.  We  certainly  held  there  that  a 
distinct  institution  and  induction  to  the  prebend  were  not  necessary,  and,  there- 
fore, unless  we  were  prepared  to  overrule  the  case  of  King  v,  Baylay  on  that 
point,  we  must  now  say  that  Archdeacon  King,  by  his  institution  and  induction 
to  the  archdeaconry,  was,  ipso  facto,  prebendary,  and  nothing  remained  to  be 
done  by  him  but  taking  the  oath.  It  has  been  well  observed  in  argument, 
that  an  archdeacon  is  very  differently  situated,  with  regard  to  the  church,  from 
.a  provost  of  Oriel;  the  one  is  a  stranger,  the  other  not.  The  institution  and 
induction  of  the  archdeacon  to  that  office  must  be  well  known  to  the  dean  and 
chapter.  Induction  into  the  prebend  seems  an  insensible  ceremony  in  his  case ; 
and  it  would  be  placing  him  in  a  stall  which  would  not  be  his  proper  seat  in 
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the  church  afterwards.  I  am  therefore  of  opinion,  both  on  the  anthoritj  of 
King  V.  Bajkj,  and  on  the  reason  of  this  case,  that  the  mandamus  ought 
logo. 

Pabk£,  J.  I  took  no  part  in  the  decision  of  King  v.  Bajlay ;  but  I  heard 
a  very  learned  argument  in  that  case,  and  have  fully  considered  it,  and  I  con- 
cur in  the  judgment  there  given.  It  would,  in  my  opinion,  be  idle  to  install 
the  archdeacon  in  a  seat  where  he  would  not  afterwards  be  entitled  to  sit;  and 
I  think  that  he  became  prebendary  in  &ct,  when  he  was  made  archdeacon. 

Patteson,  J.     I  took  no  part  in  King  v,  Baylay,  but  I  entirely  agree  in 

*1001  ^^  decision )  and  I  think,  both  on  "^the  authority  of  that  case,  and  on  prin- 

-'  ciple,  that  the  mandamus  ought  to  go.     I  also  concur  in  the  distinction 

drawn  between  an  archdeacon  and  the  provost  of  Oriel,  who,  when  he  takes 

the  prebend,  is  a  stranger  to  the  church.  Rule  absolute. 


The  KING  v.  The  Justices  of  MIDDLESEX.    Jan,  14. 

The  Btat.  66  G.  8,  e.  60,  8.  10,  abolishes  all  fees  payable  to  sheriffs  on  liberate  granted 
to  a  debtor  upon  his  discharge  ft*om  prison,  and  authorises  the  justices  of  the  peace 
for  each  county,  &c.,  assembled  in  quarter  session,  tulf^'eet,  however ,  to  the  (Epprobation 
of  the  j'tutieea  of  cueize,  to  make  such  compensation  to  the  sheriff  out  of  the  county 
rate,  as  shall  to  them  seem  fit  The  justices  of  Middlesex  hare  jurisdiction  to  award 
compensation  to  the  sheriff  of  Middlesex  under  this  clause,  the  Judges  of  the  Courts 
of  l^g*s  Bench  and  Common  Pleas  being  judges  of  assise  for  that  county. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  calling  on  the  defendants  to 
make  such  compensation  to  C.  R.  and  H.  W.,  late  sheriffs  of  the  county  of 
Middlesex,  in  lieu  of  the  gaol  fees  abolished  bj  the  55  G-.  3,  c.  50,  s.  10,  as 
to  them  (the  justices)  should  seem  fit.  It  appeared  by  the  affidavits  in  sup- 
port of  the  rule  that  during  the  year  the  applicants  had  served  the  office  of 
sheriff',  1100  debtors  had  been  discharged  from  White  Cross  Street  prison,  and 
that  before  the  statute  55  Or.  3,  c.  50,(a)  it  had  been  customary  for  the  sheriff 
to  receive  a  fee  of  4«.  Qd.  for  the  liberate  granted  on  the  discharge  of  each 
^1011  P'^^^^^i  ^^^^  ^^^  ^^^  sheriffs  *had  applied  to  the  justices  of  Middlesex, 
-'  in  sessions  assembled,  for  an  order  for  payment  to  them,  out  of  the  county 
rate,  of  such  a  sum  as  to  them,  the  justices,  should  seem  meet,  in  lieu  of  the 
said  fees,  and  that  the  justices  refused  to  make  such  compensation,  upon  this, 
among  other  grounds,  that  the  sheriffs  of  Middlesex  were  not  entitled  to  such 
compensation  by  the  above-mentioned  statute,  because  there  were  no  judges  o 
assize  for  that  county,  and  that  section  authorized  the  justices  in  quarter  ses- 
sion, subject  to  the  approbcUton  of  the  judges  of  dssize,  to  make  compensation 
out  of  the  county  rate.  The  affidavits  in  answer  to  the  rule  stated  that  the 
justices  at  quarter  sessions  had  taken  the  matter  into  their  consideration,  and 
decided  that  no  compensation  should  be  made;  but  it  was  not  distinctly  shown 
that  they  had  not  so  determined  partly  on  the  ground  of  the  supposed  want  of 
jurisdiction  alleged  in  the  affidavits  in  support  of  the  rule. 

CampheU  and  Addison  now  showed  cause.  The  justices  at  quarter  sessions 
sre  authorised  to  make  compensation  to  the  sheriff  out  of  the  county  rate, 
sui^ect  to  the  approbation  of  the  judges  of  assize;  and  there  being  no  judges  of 

(a)  Section  10.  "  Whereas  it  has  been  customary  in  some  places  for  the  sheriff  or 
wider-sheriff  to  demand  for  the  liberate  granted  to  any  debtor  on  his  discharge,  a  fee 
or  gratuity :  be  it  enacted,  that  such  liberate  shall  be  granted  to  such  debtor  free  of  all 
expenses ;  and  that  it  shaU  be  in  the  power  of  the  justices  of  the  peace  for  each  county, 
dty,  or  town,  assembled  in  quarter  session,  tubfect,  however,  to  the  approbation  of  the 
ptdges  of  aetuey  to  make  such  compensation  to  the  sheriff  or  tmder-sheriff,  out  of  the 
county,  city,  or  town  rate,  as  shall  to  them  seem  fit" 
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assize  for  the  coantj  of  Middlesex,  the  justices  had  no  aathoritj  to  make  com- 
pensation in  this  case. 

BurcheUy  contrd.  The  Judges  of  this  Court  and  of  the  Court  of  Common 
Pleas  are  justices  of  assise  in  the  county  of  MiddleseZy  for  these  courts  have 
an  original  jurisdiction  for  taking  an  assize  without  any  patent  or  commission, 
4  Inst.  168,  Fiteh.  N.  B.  177  (B),  and  Com.  Dig.  Assize,  (B)  21. 

*Lord  TsNTERDEN,  C.  J.  It  seems  that  the  court  of  quarter  sessions  pici/yo 
refused  to  award  compensation  to  the  parties  now  applying  to  the  Court,  ^ 
partly  on  the  ground  that  in  the  county  of  Middlesex  there  were  no  persons 
who  satisfied  the  description  of  judges  of  assize;  but  it  is  clear  that  the  Judges 
of  this  Court  and  of  the  Court  of  Common  Pleas  are  judges  of  assize  within 
the  meaning  of  the  act  of  parliament.  That  being  so,  the  rule  must  be  made 
absolute. 

Parke,  J.  The  justices  at  quarter  sessions  may  have  acted  under  the  sup- 
position that  they  had  no  jurisdiction,  under  this  act  of  parliament,  because 
there  are  no  judges  of  assize  for  the  county  of  Middlesex.  But  I  am  of 
opinion  that  they  have  such  jurisdiction,  because  at  common  law  the  Judges 
of  this  Court  and  of  the  Court  of  Common  Pleas  are  judges  of  assize.  Then 
the  justices  at  quarter  sessions  having  jurisdiction,  must  exercise  it  fairly  and 
according  to  the  statute,  by  inquiring  what  was  the  legal  fee  before  the  statute, 
in  respect  of  which  the  sheriff  is  entitled  to  compensation,  and  awarding  such 
compensation  as  to  them  shall  seem  meet. 

Patteson,  J.,  concurred.  Bule  absolute. 


*SLOWMAN  V.  BACK.    Jan,  16.  [*103 

Order  of  the  Court,  imder  the  statute  1  ft  2  W.  4,  o.  58,  where  goods  had  been  taken  by 
the  sheriff  under  a  fi.  fa.  and  sold  by  him,  another  fi.  fa.  having  issued  in  the  mean 
time  against  the  same  goods ;  and  where  a  party  claimed  title  to  the  property  agunst 
both  the  plaintiffs,  the  defendant  and  the  sheriff,  and  complained  that  the  goods  had 
been  sold  improTidently  and  in  spite  of  notioe  firom  the  owner. 

The  officer  of  the  sheriff  of  Middlesex  seized  goods  which  he  was  told  were 
the  property  of  the  defendant,  on  his  premises,  on  the  13th  of  June,  1831, 
under  a  fi.  fa.  at  the  suit  of  the  plaintiff,  endorsed  to  levy  lOlZ. ;  and  while  the 
same  were  in  the  officer's  possession  (July,  1831)  another  fi.  fa.  against  the 
defendant's  goods,  at  the  suit  of  Charles  Prentice,  was  lodged  in  the  sheriff's 
office,  returnable  November  2d,  to  levv  34?.  On  the  6th  of  August,  while  the 
officer  still  had  the  goods  under  the  first  fi.  fa.,  one  Lloyd  gave  notice  (dated 
August  6th)  to  the  sheriff  and  to  the  plaintiff,  that  the  goods  were  his,  Lloyd's, 
property,  and  that  if  they  were  removed  or  disposed  of  he  would  sue  the 
sheriff.  On  the  10th  of  August  the  officer  sold  the  goods  for  110/.  (a  sum 
alleged  to  be  much  below  their  value),  and  paid  the  proceeds  to  the  sheriff. 
The  sum  levied  was  at  that  time  sufficient  to  satisfy  both  executions,  part  of 
the  debt  claimed  in  the  first  action  having  been  paid.  Lloyd  commenced  an 
action  in  Michaelmas  term  last,  against  the  sheriff  for  seizing  and  selling  the 
goods;  after  which,  in  this  term,  a  rule  was  obtained  on  behalf  of  the  sheriff, 
calling  upon  the  plaintiff  and  defendant,  and  Prentice,  and  also  upon  Lloyd,  to 
show  cause  why  the  sheriff  should  not  be  at  liberty  to  pay  into  court  the  sum 
levied  under  the  first-mentioned  fi.  fa.,  to  abide  the  further  order  of  the  court 

Eursuant  to  the  statute  (1  &  2  W.  4,  c.  58,  s.  6),  and  why  Lloyd  should  not 
e  restrained  from  prosecuting  his  action  against  the  sheriff,  '^and  all  pro-  r*iQi 
ceedings  against  the  latter  be  stayed,  and  he  be  allowed  the  costs  of  this  ■■ 
application;  or  why  the  court  should  not  make  such  order  in  the  premises; 
pursuant  to  the  statute^  as  to  them  should  seem  meet. 


104]  3  Barkewall  &  Adolphus.  56 

/%ia9  on  behalf  of  Prentioe,  and  Awiin  for  Lloyd,  now  showed  oanse.    This 
ipplioation,  if  it  eonld  be  made  «t  all,  comes  too  late.     The  sheriff  had  notice 
not  to  sell ;   he  has  elected  to  disrecard  the  notice,  and  turn  the  eoods  into 
money,  and  has  deferred  coming  to  the  court  till  an  action  was  broaght  against 
him  by  Lloyd.     After  the  notice  (which  it  is  to  be  obseryed  was  from  a  party 
claiming,  not  the  proceeds,  but  the  goods  themselyes)  he  should  have  gone  no 
further  m  dispoainff  of  the  property.     Nor  was  he  justified  in  disposing  of  it, 
if  he  ooold  only  obtain  a  price  so  much  below  the  real  value,  keightley  v. 
Birch,  3  Gampb.  521.     At  all  events,  he  might  have  applied  to  the  court  last 
term.     But  the  sheriff  in  this  case  is  not  entitled  to  avail  himself  of  the  act, 
for  it  is  entirely  prospective  in  its  words :  "  When  any  such  claim  shall  be 
made  to  any  goods  or  chattels  taken,"  &c.     Here  the  eoods  were  claimed  by 
Lloyd  in  August,  1831,  and  the  act  did  not  pass  till  October.     [Lord  TiN- 
TEKDKN,  C.  J.     A  claim  is  made  by  bringing  the  action.     This  is  a  case  pre- 
cisely within  the  terms  of  the  statute.] 

BurtheUj  contrd.  The  delay  in  mdcing  this  application  may  be  accounted 
for  by  the  act  having  only  passed  in  October.  There  is  nothing  to  show  that 
the  sheriff  made  an  improvident  sale.  If  he  had  not  sold  he  must  have  kept 
the  goods  on  hand  at  his  own  expense. 

^1051  '  ^^^^^^^'fj^)  Unless  the  goods  are  Lloyd's,  he  cannot  compLiin  of 
^  any  misconduct  in  the  sale :  and  ul  that  is  proposed  by  this  application  is, 
that  it  should  be  ascertained  whose  the  eoods  are.  But  if  the  plaintiff  or  Prentice 
are  made  defendents,  they  can  only  be  answerable  to  the  amount  they  may 
respectively  have  claimed,  whereas  the  sheriff,  if  he  has  sold  improperly,  may 
be  liable  beyond  that  amount.  The  rule  may  be  drawn  up  in  this  form. 
That  the  plaintiff  Slowman,  and  Prentice,  have  liberty  to  defend  the  action 
brought  or  to  be  brought  against  the  sheriff  by  Lloyd,  or  to  abandon  their  or 
his  ckims  or  claim  in  the  event  of  their  or  either  of  their  declining  to  defend 
within  one  week  next  ensuing :  and  that  the  sheriff  be  at  liberty  to  appear  on 
the  trial  of  the  said  cause  by  himself  or  his  counsel,  to  protect  his  own  inte- 
rests ;  the  sheriff  hereby  undertaking  to  pay  to  the  plaintiff  Slowman,  and  to 
Prentioe,  respectively,  &e  amounts  of  their  respective  executions,  in  the  event 
of  JJoyd  foiling  in  his  action.  Rule  absolute  as  above. 

(a)  Lord  Tenterden,  C.  J.,  Littledale,  Taunton,  and  Patteson,  Js. 


PARKES  V.  RENTON.    Jan.  16. 

The  eauM  assigned  at  the  end  of  a  writ  of  pone,  for  removing  the  plaint  from  the 
county  court,  is  mere  form,  and  not  traversable  by  the  sheriff. 

MiLNEB,  in  the  last  term,  obtained  a  rule  calling  upon  the  sheriff  of  York- 
shire to  show  cause  why  an  attachment  should  not  issue  against  him  for  his 
contempt  in  not  returning  into  this  court  the  plaint  mentioned  in  the  writ  of 
pone  issued  in  the  above  cause.  The  action  was  brought  in  the  county  court 
^1061  ^^'  '^  nuisance,  and  the  plaintiff  had  declared.  On  the  14th  '^'of  last 
^  November,  a  writ  of  pone,  sued  out  by  the  defendant,  was  transmitted 
to  the  sheriff.     It  contained  the  usual  clause  : — "  And  because  E.  F.,  clerk  of 

,  sheriff  of  the  county  aforesaid,  who  frequently,  in  the  absence  of  the 

sheriff  of  that  county,  holds  the  pleas  of  the  same  county,  is  the  kinsman  of 
the  said  A.  B.,  for  which  the  same  sheriff  favours  him  the  said  A.  B.,  in  the 
plea  aforesaid,  as  it  is  said;  let  this  writ  be  executed,  if  the  cause  be  true,  and 
the  said  G.  D.  require  it,  otherwise  not."  At  the  next  county  court  after  the 
receipt  of  the  writ  (at  which  court  the  defendant's  plea  ought  to  have  been 
filed),  the  county  derk  caused  the  writ  to  be  openly  read,  and  the  plaintiff's 
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attorney  trayersed  the  truth  of  it,  requiring  the  clerk  to  record  such  traverse ; 
and  he  insisted  that  the  plaint  should  not  he  removed,  the  cause  alleged  not 
being  true.  The  clerk,  believing  (as  he  stated  by  his  affidavit  in  opposition  to 
this  rule)  that  the  words  at  the  foot  of  the  writ  were  not  mere  words  of  course, 
recorded  the  traverse,  and  the  writ  was  returned  with  an  endorsement  ''  that 
the  cause  therein  alleged  for  the  execution  thereof  is  not  true/'  By  the  prac- 
tice of  the  Court,  as  stated  by  the  county  clerk,  the  defendant  would  be  com- 
pellable to  join  issue  on  the  traverse  at  the  next  court-day,  and  the  issue  would 
be  there  triable  by  a  jury. 

Alexander  now  showed  cause.  When  the  defendant  removes  a  plaint  by 
pone  he  ought  <^  to  put  an  evident  cause  in  the  writ,  after  the  teste,"  Fits.  N. 
B.  70.  He  cannot  remove  the  plea  without  showing  such  cause,  ibid.  119 ; 
and  "  the  cause  may  be  traversable,"  ibid.  70,  note  (&),  9th  ed.  In  Gilbert 
on  Eeplevins,  122,  4th  ed.,  it  is  said  that  *'  the  defendant  cannot  remove 
'''the  plea  without  cause  shown ;  for,  since  it  is  in  delay  of  the  plaintiff,  pi^i  ny 
a  just  cause  ought  to  appear  upon  record  for  such  removal."  And  this  ■- 
doctrine  appears  to  have  been  recognised  in  Ward  v.  Greasy,  2  B.  Moore,  642. 
The  question  whether  good  cause  has  been  shown  or  not,  must  be  determinable 
somewhere,  and  the  county  court  is  the  proper  place. 

Milner,  contrd.  The  dicta  which  have  been  cited  only  mean  that  some 
cause  must  appear  upon  the  writ  itself.  Ward  v.  Greasy  is  not  inconsistent 
with  this;  and  in  Rex  v.  Morgan,  W.  Bla.  397,  the  objection  was  taken  to  a 
writ  of  tolt,  that  no  cause  was  shown  in  the  body  of  the  writ ;  upon  which  one 
of  the  Judges  observed  that  the  cause  alleged  is  always  imaginary  and  ficti- 
tious ;  but  it  was  replied  that  some  cause  must  be  assigned  upon  the  face  of  the 
writ;  and  to  this  no  answer  was  given.  But  the  cause  when  alleged,  as  it  is 
here,  is  no  more  traversable  than  the  latitat  clause  in  the  writ  of  latitat.  An- 
ciently the  cause  of  action  was  examined  in  Ghancery  before  the  granting  of 
original  writs,  Gilb.  Replev.  123, 4th  ed. ;  but  such  examination  has  long  been 
discontinued  both  in  this  instance  and  in  that  of  the  writ  of  pone.  A  distinc- 
tioi^  is  indeed  drawn  by  Gilbert,  Eeplev.  123,  in  the  case  where  a  suit  is 
removed  out  of  the  lord's  court,  so  that  he  would  be  ousted  of  the  profits  of  his 
jurisdiction ;  but  here  the  removal  is  from  one  of  the  king's  courts  to  another, 
and  there  is  no  authority  for  saying  that,  in  such  a  case,  the  cause  of  removal 
was  ever  traversable  in  the  inferior  court.  In  Talbot  v.  Binns,  8  Bingh.  71, 
decided  last  term,  the  Gourt  of  Common  '''Pleas  held  that  the  cause  r^ei  ng 
assigned  at  the  end  of  a  writ  of  pone  is  mere  form,  and  cannot  be  tra-  ^ 
versed  by  the  sheriflf. 

Jones,  Serjt., amicus  curiae,  stated  this  case  (which  was  not  then  reported); 
upon  which 

The  Court(a)  ordered  the  return  to  be  taken  off*  the  file,  and  that  the  sheriff 
should  return  the  proceedings  forthwith.  Rule  as  above. 

(a)  Lord  Tenterden,  C.  J.,  Llttledale,  Taunton,  and  Patteson,  Js. 


The  KING  v.  The  Inhabitants  of  the  Lower  Division  of  GUMBERWORTH 
and  GUMBERWORTH  HALF. 

Where  by  an  act  of  parliament  trustees  are  authorised  to  make  a  road  from  one  point 
to  tnother,  the  making  of  the  entire  road  is  a  condition  precedent  to  any  part  becom- 
ing a  highway  repairable  by  the  public ;  and,  therefore,  where  trustees  empowered 
by  act  of  parliament  to  make  a  road  from  A.  to  B.  (being  in  length  tweWe  miles),  had 
completed  eleven  miles  and  a  half  of  such  road  to  a  point  where  it  intersected  a  public 
highway,  it  was  held  that  the  district  in  which  the  part  so  completed  lay,  was  not 
bound  to  repair  it 
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This  was  an  indictment  against  the  defendants  for  not  repairing  part  of  a 
certain  common  king's  highway,  leading  from  the  township  of  Clayton,  in  the 
West  Riding  of  the  county  of  York,  to  the  township  of  Denby  in  the  said  West 
RidiDg,  into,  through,  and  over  a  certain  district  called  the  Lower  Division  of 
Comberworth  and  Gnmherworth  Half,  in  the  several  parishes  of  High  Holyand 
and  Emleyin  the  said  Riding.  At  the  trial  before  Littledale,  J.,  at  the  Sprins 
assizes  for  the  county  of  York,  1881,  it  appeared  that  the  road  described 
*10Q1  *^^  ^^^  indictment  was  part  of  a  road  made  by  trustees  under  an  act  (6 
-'  6.  4,  c.  88),  for  making  and  maintaining  a  turnpike  road  from 
Wakefield,  to  join  the  Shepley  Lane  Head  turnpike  road  in  Denby  Dale  in  the 
parish  of  Peniatone,  with  certain  branches.  The  line  of  road  described  in  the 
map  or  plan  referred  to  in  the  act  was  to  extend  twelve  miles  in  length.  The 
tmstees  had  completed  only  eleven  miles  and  a  half  of  the  road,  to  a  point 
where  the  new  road  intersected  another  public  highway,  there  being  half  a  mile 
at  the  western  extremity  of  the  intended  road  leading  to  Shepley  Lane  Head 
turnpike  road  unmade ;  so  that  there  was  no  thoroughfare  from  Wakefield  to 
the  Shepley  Lane  Head  turnpike  road.  The  preamble  of  the  act  recited, 
^'  that  the  making  of  a  turnpike  road  from  Market  Street,  in  the  town  of  Wake- 
field, in  the  West  Riding  of  the  county  of  York,  through  the  severad  townships 
therein  mentioned,  and  within  the  several  parishes  therein  mentioned,  all 
within  the  West  Riding  of  the  county  of  York,  to  and  into,  and  communicating 
with  a  certain  turnpike  road,  called  the  Shepley  Lane  Head  turnpike  road,  at 
or  near  a  place  called  Heartcliffe,  in  the  township  of  Denby,  in  the  parish  of 
Penistone,'' — '^  would  be  a  great  advantage  and  accommodation  to  the  inhabi- 
tants of  the  manufacturing  towns  and  places  in  the  neighbourhood,  and  to  the 
public  at  large.''  It  was  contended  at  the  trial,  that  the  trustees  not  having 
completed  the  road  which  the  act  of  parliament  authorized  them  to  make,  the 
burden  of  repairing  any  part  of  it  could  not  be  thrown  on  the  public.  Little- 
dale,  J.,  directed  the  jury  to  find  a  verdict  of  acquittal,  but  reserved  liberty  to 
the  prosecutors  to  move  for  a  new  trial.  A  rule  nisi  having  been  obtained  for 
that  purpose, 

^l  101       *Bluckhume  and  TomliiMon  now  showed  cause.  The  trustees  not  having 
^  completed  the  road  which  the  act  of  parliament  authorized  them  to  make, 
have  not  performed  that  duty  which  the  legislature  has  reouired  of  them.     The 
making  of  a  road  from  Wakefield  to  join  the  Shepley  Lane  Head  turnpike 
road,  may  be  of  great  convenience  to  the  public,  but  the  making  of  a  road  to  an 
mtermediate  point  may  be  of  no  convenience  whatever.     The  act  itself  contains 
no  clause,  expressly  declaring  when  the  line  of  road  is  to  become  a  public  high- 
way.   In  the  absence  of  such  direction,  the  reasonable  implication  is,  that  it 
was  to  become  a  public  road  as  soon  as  the  whole  line  shoidd  have  been  com- 
pleted.   The  formation  of  the  entire  line  may  have  been  the  consideration 
which  induced  the  different  landowners  to  consent  to  the  making  of  the  road. 
Besides,  it  is  a  general  rule,  that  where  a  special  authority  is  delegated  to  par- 
ticuhur  persons,  affecting  the  property  of  individuals,  it  must  be  strictly  pur- 
sued, Rex.  V.   Croke,  Cowp.   26.     In   Rex  v.  Hepworth(a),  an   indictment 
charged  a  township  with  non-repair  of  a  highwav,  and  it  appeared  in  evidence 
that  the  road  in  question  was  begun  six  years  before,  under  a  local  turnpike 
act;  that  the  trustees  had  finished  it  all  but  about  three  hundred  yards  at  one 
end  of  the  line,  and  one  mile  at  the  other  (both  out  of  the  township),  fenced 
what  they  had  made,  put  up  two  turnpike  gates,  and  taken  toll ;  that  the  road 
was  convenient,  much  used  by  the  public,  and  leading  at  each  end  into  old, 
open,  and  public  highways :  but  it  was  held  by  HuUock,  B.,  that  the  indictment 
WM  premature,  the  trustees  not  having  finished  their  road  according  to  the  act 
*liii  of  parliament,  and,  consequently,  that  "^it  was  no  public  highway.  Besides, 
J  here  the  particular  district  is  not  liable  to  repair  this  road,  unless  it  be 

(a)  Tried  before  HuUook,  B.,  at  the  York  Lent  assises,  1829. 
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shown  that  it  acquiesoed.  In  Bex  t^.  St  Benedict,  4  B.  &  A.  447,  a  rood  was 
set  out  by  commissionen  nnder  a  local  act,  and  certain  persons  only  were  by  the 
act  to  Qse  it ;  but,  in  fiftct,  it  had  been  used  by  the  public  for  many  years ;  it 
was  held,  that  this  was  not  sufficient  evidence  of  a  dedication  to  the  public; 
and  that  if  it  was,  there  being  no  evidence  that  the  parish  had  acquiesced  in 
that  dedication,  it  was  not  a  public  road  which  the  parish  were  bound  to  repair. 

F.  Pollock  and  Wightmanf  cantrd.  The  road,  as  far  as  it  was  completed, 
having  been  made  under  an  act  of  parliament,  and  having  been  used  by  the 
public,  was  to  all  intents  and  purposes  a  public  road.  The  township,  therefore, 
is  liable  to  the  public  for  the  non-repur,  though  there  are  trustees  who  have  the 
charge  of  the  road.  Eex  v,  Netherthong,  2  B.  &  A.  179.  The  public  have 
nothing  to  do  with  the  question,  whether  the  whole  line  is  completed  or  not 
They  &id  a  public  road  out  of  repair,  and  have  a  right  to  indict  the  township. 
If,  indeed,  this  were  a  question  between  the  trustees  and  the  township,  the  case 
would  be  different,  as  the  township  might  then  insist  upon  the  non-performance 
by  the  trustees  of  the  condition  precedent,  that  the  road  should  be  finished. 

Lord  Tentebden,  C.  J.  This  case  is  not  distinguishable  in  fact  from  Bex 
V.  Hepworth.  If  there  had  been  no  decision  on  the  subject  I  should  have  enter- 
tained some  doubt.  It  seems  to  me,  however,  to  be  a  wholesome  doctrine  that 
trustees  who  are  empowered  to  "^make  a  road  from  one  place  to  another,  r^ici  lo 
should  he  bound  to  make  the  whole  of  that  road  before  they  throw  on  I- 
the  public  the  burden  of  repairing  aoy  part  of  it.  If  that  were  not  so,  they 
might,  when  empowered  to  make  a  road  extending  several  miles,  make  a  mile 
of  road,  and  then  throw  upon  the  parish  or  district  the  burden  of  repairing, 
though  the  part  of  the  road  so  made  might  be  of  no  use  to  the  public.  Turn- 
pike roads  often  produce  great  public  burdens,  w^ich  ought  not  to  be  extended 
by  implication.  Besides,  here  there  was  no  act  of  acquiescence  by  the  de- 
fendants, and  according  to  Bex  v.  St  Benedict,  4  B.  &  A.  447,  and  Bex  v. 
Mellor,  1  B.  &  Adol.  32,  some  such  act  was  necessary  at  all  events,  to  make 
them  liable. 

LiTTLEDALE,  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
act  of  parliament  having  directed  a  road  to  be  made  extending  in  length  twelve 
miles,  the  completion  of  the  entire  line  of  road  was  a  condition  precedent  to  its 
becoming  a  highway  repairable  by  the  parish  or  district  in  which  it  is  situate, 
for  the  act  may  be  considered  as  containing  a  bargain  between  the  public  and 
the  persons  who  applied  for  the  act,  that  in  consideration  of  the  latter  making 
the  entire  line,  the  road  should  become  a  public  highway  repairable  by  the  parish 
or  district  in  which  it  lies.  The  consideration  which  induced  the  land-owners 
to  consent  to  the  road  passing  through  their  lands  is  entire  and  not  divisible. 
There  may  be  cases  where  the  public  would  have  no  benefit  whatever  until  the 
whole  line  was  completed.  Besides,  to  make  the  district  liable,  some  act  of 
acquiescence  ought  to  be  shown  on  their  part.  Here  nothing  of  the  kind  appears. 

*Taunton,  J.  It  struck  me,  at  one  time,  that  as  the  new  road  was  r»i  i  o 
completed  to  a  point  where  it  intersected  another  public  road,  it  mieht  ^ 
be  considered  a  public  road  to  that  extent;  but  at  all  events,  to  male  the  dis* 
trict  liable  to  repair,  there  ought  to  have  been  an  adoption  by  it,  Bex  v.  St 
Benedict,  4  B.  &  A.  447.  Here,  although  the  road  was  made  under  the 
provisions  of  an  act  of  parliament,  and  was  used  by  the  public  because  it  was 
convenient,  there  was  no  acquiescence  by  the  inhabitants  of  the  district  I  also 
think  it  was  the  duty  of  the  trustees  to  finish  the  road  from  one  terminus  to  the 
other ;  and  that  if  they  could,  without  finishing  the  whole  line,  throw  the 
burden  of  repairing  a  part  on  the  public,  it  might  lead  to  great  fraud,  for  per* 
sons  might  then  obtain  an  act  of  parliament  for  making  a  road  from  A.  to  B., 
and  only  make  one  mile  of  it,  which  might  be  of  no  use  to  the  public,  and  yet 
chargeable  to  them.  The  preamble  here  recites,  that  the  mt^inff  of  a  road 
from  the  terminus  a  quo  to  the  terminus  ad  quem  will  be  of  great  advantage  to 
the  manufacturing  towns  and  places  in  the  neighbourhood,  and  to  the  public 
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at  large.  The  makiiig  of  the  entire  road,  therefore,  seems  to  be  the  public  ad- 
vantage contemplated  by  the  legislature ;  and  if  so,  the  making  of  that  entire 
road  was  a  condition  precedent  to  its  becoming  public,  so  as  to  render  the  parish 
or  district  liable  to  repair. 

Patteson,  J.  I  am  of  opinion  that  this  rule  should  be  discharged.  There 
is  great  weight  in  the  argument  that  the  act  of  parliament  contained  a  bargain 
*1141  ^^^^^  ^^  persons  who  applied  for  it  and  the  public,  that,  in  '''oonside- 
-*  ration  of  the  former  making  the  whole  line  of  road,  the  latter  should 
allow  it  to  become  a  public  highway  repairable  by  those  parishes  or  districts  in 
which  it  was  situate,  so  that  the  making  of  the  whole  line  of  road  was  a  condi- 
tion precedent  to  its  beingrepairable  by  the  public ;  and  that  is  conformable 
to  the  decision  in  Rex  v.  Hepworth.  I  am  disposed  to  decide  the  case  rather 
00  that  principle  than  on  the  necessity  of  adoption,  although  there  is  some 
authority  for  that.  Rule  discharged. 


POLHILL  V.  WALTER.    Jan.  20. 

A  bill  was  presented  for  acceptance  at  the  office  of  the  drawee,  when  he  was  absent 
A,  who  liyed  in  the  same  houae  with  the  drawee,  being  assured  by  one  of  the  payees 
that  the  bill  was  perfectly  regular,  was  induced  to  write  on  the  bill  an  acceptance  as 
by  the  procuration  of  the  drawee,  believing  that  the  acceptance  would  be  sanctioned, 
and  the  bill  paid  by  the  latter.  The  bill  was  dishonoured  when  due,  and  the  endorsee 
brought  an  action  against  the  drawee,  and,  on  proof  of  the  abore  facts,  was  nonsuited. 
The  endorsee  then  sued  A.  for  falsely,  fraudulently,  and  deoeitftilly  representing  that 
he  was  authorised  to  accept  by  procuration ;  and  on  the  trial  the  jury  negatiyed  all 
fraud  in  fact: 

Held,  notwithstanding  that  A.  was  liable,  because  the  making  of  a  representation  which 
a  partj  knows  to  be  untrue,  and  which  is  intended,  or  is  calculated,  firom  the  mode  in 
which  it  IS  made,  to  induce  another  to  act  on  the  faith  of  it  so  that  he  may  inonr 
damage,  it  a  fraud  in  low,  and  A.  must  be  considered  as  hsTing  intended  to  make 
such  representation  to  all  who  receiyed  the  bill  in  Uie  course  of  its  circulation. 

Held  also,  that  A.  could  not  be  charged  as  acceptor  of  the  bill,  because  no  one  can  be 
liable  as  acceptor  but  the  person  to  whom  the  biU  is  addressed,  unless  he  be  an  ac- 
ceptor for  honour. 

Dbclaration  stated,  in  the  first  count,  that  J.  B.  Fox,  at  Pemambuco,  ao- 
eording  to  the  usage  of  merchants,  drew  a  bill  of  exchange,  dated  the  23d  of 
April,  1829,  upon  Edward  Hancome,  requesting  him,  sixty  days  after  siffht 
thereof,  to  pay  Messrs.  Turner,  Brade,  and  Co.,  or  order,  140/.  16s.  Sd.  value 
receiyed,  for  Mr.  Robert  Lett;  that  afterwards  the  defendant,  well  knowinff 
the  premises,  did  falsely,  fraudulently,  and  deceitfully  represent  and  pretend 
*11S1  ^^^  ^^  duly  authorised  by  Hancome  to  accept  the  said  bill  of  *ex- 
-l  change  according  to  the  usage  of  merchants,  on  behalf  and  by  the  pro> 
cnxation  of  Hancome,  to  whom  the  same  was  so  directed  as  aforesaid,  and  did 
then  and  there  falsely  and  fraudulently  pretend  to  accept  the  same  by  the  pro- 
earation  of  Hancome:  that  the  said  bill  of  exchange  was  endorsed  over, 
and  by  various  endorsements  came  to  the  plaintiff,  of  which  the  defendant 
had  notice;  that  the  plaintiff,  relying  upon  the  said  pretended  acceptance, 
and  believing  that  the  defendant  had  authority  from  Hancome  so  to  accept 
the  bill  on  his  behalf,  and  in  consideration  thereof,  and  of  the  endorse* 
ment,  and  of  the  delivery  of  the  biU  to  him  the  plaintiff,  received  and  took  from 
the  last  endorsers  the  bill  as  and  for  payment  of  the  sum  of  money  in  the  bill 
specified,  for  certain  goods  and  merchandises  of  the  plaintiff  sold  to  the  en- 
dorsers ;  that  when  the  bill  became  due,  it  was  presented  to  Hancome  for  pay- 
ment, but  that  he,  Hancome,  did  not  nor  would  pay  the  same,  whereupon  the 
phdntiff  brought  an  action  against  Hancome  as  the  supposed  acceptor  thereof; 
sod  that  by  reason  of  the  premises,  and  the  said  fabe  representation  and  pre- 
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tenoe  of  the  defendant,  the  plaintiff  not  only  lost  the  sum  of  money  in  the  bill 
of  exchange  mentioned,  which  has  not  yet  been  paid,  but  also  expended  a  large 
sum,  to  wit,  42/.  7s.  in  unsuocessfally  suing  Hanoorne,  and  also  paid  17/.  to 
him  as  his  costs.    The  second  count,  after  stating  the  drawing  of  the  bill  ao* 
cording  to  the  custom  of  merchants,  by  Fox,  as  in  the  first  count,  alleged  that 
the  defendant,  well  knowing  the  premises,  did  falsely  and  deceitfully  represent 
and  pretend  that  he,  the  defendant,  was  duly  authorized  by  Hancome  to  accept 
the  bill  according  to  the  said  usage  and  custom  of  merchants,  on  behalf  and  by 
*the  procuration  of  Hancome,  to  whom  the  same  was  directed,  and  did  piciic 
accept  the  same  in  writing  under  pretence  of  the  procuration  aforesaid ;  ■- 
that  by  various  endorsements  the  bill  came  to  the  plaintiff;  that  he,  the  plain- 
tiff, relying  on  the  said  pretended  procuration  and  authority  of  Hancome,  and 
in  consideration  thereof,  and  of  the  said  acceptance,  received  and  took  the  bill 
as  and  for  payment  of  a  sum  of  money  in  the  bill  specified,  in  respect  of  goods 
sold  by  the  plaintiff.     The  count  then  stated  the  presentment  of  the  bill  to 
Hancome  and  his  refusal  to  pay,  and  averred  that  it  became  and  was  the  duty 
of  the  defendant  to  pay  the  sum  in  the  bill  specified,  as  the  acceptor  thereof, 
but  that  he  had  refused.     There  was  a  similar  allegation  of  special  damage  as 
in  the  first  count.     Plea,  not  guilty.     At  the  trial  l^fore  Lord  Tenterden,  C.  J., 
at  the  London  sittings  after  Hilary  term,  1831,  it  appeared  in  evidence  that 
the  defendant  had  formerly  been  in  partnership  with  Hancome,  but  was  not  so 
at  the  time  of  the  present  transaction.      The  latter,  however,  still  kept  a 
counting-house  on  the  premises  where  the  defendant  carried  on  business.     The 
bill  of  exchange  drawn  upon  Hancorne  was,  in  June,  1829,  left  for  acceptance 
at  that  place,  and,  afterwards,  a  banker's  clerk,  accompanied  by  a  Mr.  Armfield, 
then  a  partner  in  the  house  of  the  payees,  called  for  the  bill.     The  defendant 
stated  that  Hancorne  was  out  of  town,  and  would  not  return  for  a  week  or  ten 
days,  and  that  it  had  better  be  presented  again.     This  the  clerk  refused,  and 
said  it  would  be  protested.     Armfield  then  represented  to  the  defendant  that 
expense  would  be  incurred  by  the  protest,  and  assured  him  that  it  was  all  cor- 
rect; whereupon  the  defendant,  acting  upon  that  assurance,  accepted  it  per 
procuration  of  Mr.  Hancorne.     *After  this  apceptance,  it  was  endorsed  r^eiiy 
over  by  the  payees.    On  the  return  of  Hancorne,  he  expressed  his  regret  L 
at  the  acceptance,  and  refused  to  pay  the  bill.     The  plaintiff  sued  him,  and,  on 
the  defendant  appearing  and  stating  the  above  circumstances,  was  nonsuited. 
The  present  action  was  brought  to  recover  the  amount  of  the  bill,  and  the  costs 
incurred  in  that  action,  amounting  in  the  whole  to  196/.     The  defendant's 
counsel  contended  that  as  there  was  no  fraudulent  or  deceitful  intention  on  the 
part  of  the  defendant,  he  was  not  answerable.     Lord  Tenterden  was  of  that 
opinion,  but  left  it  to  the  jury  to  determine  whether  there  was  such  fraudulent 
intent  or  not ;  and  directed  them  to  find  for  the  defendant  if  they  thought 
there  was  no  fraud,  otherwise  for  the  plaintiff;  givine  the  plaintiff  leave  to 
enter  a  verdict  for  the  sum  of  196/.  if  the  Court  should  be  of  opinion  that  he 
was  entitled  thereto.     The  jury  found  a  verdict  for  the  defendant.     In  the  en- 
suing Easter  term  Sir  James  Scarlett  obtained  a  rule  nisi,  according  to  the 
leave  reserved,  against  which  in  the  last  term  cause  was  shown  by 

Campbell  and  F,  KeHy,  The  jury  having  negatived  all  firaud  and  deceit,  it 
must  now  be  assumed  that  the  defendant,  when  he  represented  that  he  had 
authority  to  accept  the  bill,  bon&  fide  believed  that  he  had  such  authority ;  and 
if  that  be  so,  he  is  not  liable  in  this  action  by  an  endorsee.  Where  there  is  a 
contract  and  warranty,  the  party  may  declare  in  tort,  if  it  be  broken,  without 
proof  of  fraudulent  intent,  Williamson  t;.  Allison,  2  East,  449 ;  but  here  was  no 
contract  *and  warranty.  As  to  the  first  count,  striking  out  the  allega-  pici  i  g 
tion  of  fraud,  the  charge  remaining  is,  that  the  defendant  falsely  repre-  ^ 
sented  that  he  had  authority  to  accept  the  bill  for  Hancome,  and  did  accept  it 
in  the  name  of  the  latter  as  by  his  procuration;  and  that  the  bill  beine  after- 
wards endorsed  to  the  plaintiff^   Hancome   refused  payment^  whereby  the 
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plaintiff  was  injured ;  and  then  the  question  is,  whether  a  party  who  accepts  a 
bill  in  the  name  of  another,  representing  that  he  has  authority  so  to  do,  which 
he  has  not,  but  which  he  believes  he  had,  makes  himself  liable  to  eveiy  person 
who  takes  that  bill.  There  is  no  authority  to  support  such  a  position.  Would 
the  defendant,  if  he  had  acted  under  a  power  of  attorney,  purporting  on  tho 
Uce  of  it  to  be  executed  by  Hancome,  but  which  turned  out  to  be  forged,  have 
been  liable  to  any  person  who  afterwards  took  the  bill  ?  If  he  be  liable  at  all, 
he  must  be  so  by  some  contract,  or  by  reason  of  the  custom  of  merchants. 
Here  there  was  no  contract  between  the  plaintiff  and  defendant,  and  there  was 
no  proof  of  any  custom  of  merchants  which  would  make  him  liable.  But  tho 
second  count  wiU  probably  be  relied  upon.  It  alleges  '^  that  Fox  drew  the  bill 
directed  to  Hancome,  and  requested  the  latter  to  pay  the  sum  mentioned  in  it ; 
that  the  defendant,  well  knowing  the  premises,  falsely  (for  the  words  fraudu- 
lendy  and  deceitfully  musf,  after  the  finding  of  the  jury,  be  rejected)  repre- 
sented that  he  was  authorized  to  accept  the  bill  by  procuration  of  the  drawee, 
and  did  accept  it  in  his  name ;  that  the  bill  was  endorsed  to  the  plaintiff;  that 
the  drawee  refused  to  pay  it ;  and  that  it  then  became  the  duty  of  the  defendant 
to  pay  it  as  the  acceptor  thereof.  The  latter  allegation  is  an  allegation  of 
"^1191  ™^^^'  ^^  ^^'  ^^^  ^^®  ^^^y  moBt  arise,  *by  law,  from  the  mcts  pre- 

^  viously  stated  in  the  court.  Max  v,  Roberts,  12  East,  89;  Rex  v. 
Everett,  8  B.  &  C.  114.  Then,  is  it  by  law  the  duty  of  a  person  who  accepts 
a  bill  in  the  name  of  another,  believing  that  he  has  authority  from  that  other 
to  do  so,  to  pay  that  bill  as  the  acceptor,  in  de&ult  of  payment  by  the  other 
party  ?  Here  was  no  contract  between  the  plaintiff  and  defendant,  upon  which 
such  a  duty  could  be  grounded ;  and  the  declaration  does  not  allege  that  the 
defendant  became  liable  as  acceptor  by  the  custom  of  merchants,  nor  was  there 
proof  of  any  such  custom.  By  the  general  custom  of  merchants  a  person  may 
accept  in  his  own  name  for  the  honour  of  the  drawer  or  endorser ;  but,  in  that 
case,  the  person  so  accepting  is  not  liable,  unless  the  bill  be  first  presented  to 
the  drawee  when  due. 

Sir  James  Scarlett  and  Lhyd^  contrd.  First,  assuming  that  the  defendant 
was  not  guilty  of  fraud,  in  any  sense  of  that  word,  he  was  liable,  as  acceptor, 
on  the  facts  stated  in  the  second  count.  That  count,  even  rejecting  the  allega- 
tion of  fraud  and  deceit,  contains  a  statement  of  a  cause  of  action.  The  law 
will  imply  a  contract,  by  the  person  who  accepted  the  bill  under  the  circum- 
stances there  stated,  to  pay  it.  The  defendant  having  accepted  in  the  name 
and  by  the  procuration  of  Hancome,  must  be  considered  to  have  undertaken  to 
pay  the  bill  if  Hancome  did  not.  If  a  person  assumes  to  act  as  the  agent  of 
another,  and,  in  fiict,  has  no  authority,  any  contract  which  he  may  have  made, 
may  be  treated  as  made  by  him  personally.  And  the  defendant  accepting  per 
*1201  Pi^^^'"^^^^^'  ^^^  knowing  that  he  had  no  authoritv,  must  be  '^'taken  to 

^  have  meant  that  the  bill  should  be  paid  by  somebody,  either  by  the 
party  in  whose  name  it  was  accepted  or  by  himself.  That  is,  in  substance,  the 
acceptance  of  a  bill  of  exchange.  A  case  is  mentioned  in  Roscoe  on  Bills  of 
Exchange,  p.  883,  n.  9,  where,  in  the  American  Courts,  a  pretended  agent 
who  signed  a  note  for  another  as  having  authority,  was  held  personally  liable 
as  maker.  But,  secondly,  the  first  count  of  the  declaration  was  proved.  The 
jury  have,  indeed,  negatived  fraud  in  &ct ;  they  have  found  that  the  defendant 
tboQght  Hancome  would  pay  the  bill,  and  that  he  did  not  mean  to  cheat  any 
person;  but  still  there  was  in  this  case  that  which  constitutes  fWiud  in  law,  for 
the  defendant,  by  accenting  a  bill  per  procuration  of  another,  has  represented 
to  all  the  world  that  ne  had  authority  from  that  other  to  do  so,  whereas  he 
had  no  sach  authority.  That  representation  being  false  to  his  knowledge,  is  a 
fraud  in  law,  Pasley  v.  Freeman,  8  T.  R.  51 ;  Tapp  v.  Lee,  8  Bos.  &  Pull  367 ; 
Haycrafl  v.  Greasy,  2  East,  92.  In  the  late  case  of  Foster  v.  Charles,  7 
Bingh.  105,  Tindal,  C.  J.  says,  '<  It  is  fraud  in  law  if  a  party  makes  repre- 
sentations which  he  knows  to  be  fidse,  and  injury  ensues,  although  the  motives 
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from  which  the  representations  proceeded  may  not  have  been  had ;  the  party 
who  makes  snch  representations  is  responsible  for  the  consequences.''  Here, 
the  false  representation  has  misled  the  plaintiff;  he  has  a  bill  for  which  he  has 
given  a  valuable  consideration,  and  which  ^as  not  been  paid.  He  is  conse* 
quentlj  damnified ;  and  he  may  recover  against  the  defendant. 

Lord  T£NTEBDEN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

*In  this  case,  in  which  the  defendant  obtained  a  verdict  on  the  trial  r*|oi 
before  me  at  the  sittings  after  Hilary  term,  a  rule  nisi  was  obtained  to  ^ 
enter  a  verdict  for  the  plaintiff,  and  cause  was  shown  during  the  last  term.  The 
declaration  contained  two  counts :  the  first  stated,  that  a  foreign  bill  of  exchange 
was  drawn  on  a  person  of  the  name  of  Hancome,  and  that  the  defendant /z^se/y, 
fraudulently,  and  deceitfully  did  represent  and  pretend  that  he  was  duly  atUkch 
rized  to  accept  the  bill  by  Uie  procuration,  and  on  behalf  of  Hancome,  and  did 
falsely  and  fraudulently  pretend  to  accept  the  same  by  the  procuration  of  Han- 
come. It  then  proceeded  to  allege  several  endorsements  of  the  bill,  and  that 
the  plaintiff,  relying  on  the  pretended  acceptance,  and  believing  that  the  de- 
fendant had  authority  from  Hancome  to  accept,  received  the  bill  from  the  last 
endorsee  in  discharge  of  a  debt ;  that  the  bill  was  dishonoured,  and  that  the 
plaintiff  brought  an  unsuccessfiU  action  against  Hancome.  The  second  count 
contained  a  similar  statement  of  the  false  representation  by  the  defendant,  and 
that  he  accepted  the  bill  in  writing  under  pretence  of  the  procuration  from 
Hancome :  and  then  proceeded  to  describe  the  endorsements  to  the  plaintiff, 
and  the  dishonour  of  the  bill,  and  alleged,  that  thereupon  it  became  and  was 
the  duty  of  the  defendant  to  pay  the  bill  a$  the  uccepior  thereof  but  that  he  had 
not  done  so. 

On  the  trial  it  appeared,  that  when  the  bill  was  presented  for  acceptance  by 
a  person  named  Armfield,  who  was  one  of  the  pavees  of  the  bill,  Hancome  was 
alment ;  and  that  the  defendant,  who  lived  in  the  same  house  with  him,  was 
induced  to  write  on  the  bill  an  acceptance  as  by  the  procuration  of  Hancome, 
Armfield  assuring  him  that  the  bill  was  perfectly  regular,  and  the  defendant 
*fully  believing  that  the  acceptance  would  be  sanctioned,  and  the  bill  r^^i  oo 
paid  at  maturity,  by  the  drawee.  It  was  afterwards  passed  into  the  ^ 
plaintiff's  hands,  and  being  dishonoured  when  due,  an  action  was  brought 
against  Hancome ;  the  defendant  was  called  as  a  witness  on  the  trial  of  that 
action,  and  he  negativing  any  authority  from  Hancorne,  the  plaintiff  was  non- 
suited. I  left  to  the  jury  the  question  of  deceit  and  fraud  in  the  defendant,  as 
a  Question  of  fact  on  the  evidence,  and  the  jury  having  negatived  all  fraud,  the 
defendant  had  a  verdict,  liberty  being  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict,  if  the  Court  should  think  the  action  maintainable  notwithstanding 
that  finding. 

On  the  argument,  two  points  were  made  by  the  plaintiff's  counsel.  It  was 
contended,  in  the  first  place,  that  although  the  defendant  was  not  guilty  of  any 
fraud  or  deceit,  he  might  be  made  liable  cm  ajcceptor  of  the  bill ;  that  the  second 
count  was  applicable  to  that  view  of  the  case;  and  that,  after  rejecting  the  alle- 
gations of  ^ud  and  fidsehood  in  that  count,  it  contained  a  sufficient  statement 
of  a  cause  of  action  against  him,  as  acceptor.  But  we  are  clearly  of  opinion 
that  the  defendant  cannot  be  made  responsible  in  that  character.  It  is  enough 
to  say  that  no  one  can  be  liable  as  a/oeepiioT  but  the  person  to  whom  the  bill  is 
addressed,  unless  he  be  an  acceptor  for  honour,  which  the  defendant  certainly 
was  not. 

This  distinguishes  the  present  case  frt>m  that  of  a  pretended  agent,  making  a 
promissory  note  (referred  to  in  Mr.  Roscoe's  Digest  of  the  Law  of  Bills  of  Kk- 
change,  note  9,  p.  47),  or  purchasing  goods  in  the  name  of  a  supposed  prin- 
cipal. And,  indeed,  it  may  well  be  doubted  if  the  defendant,  by  writine  this 
acceptance,  entered  into  any  conJtrajci  or  warranty  at  all,  that  he  had  authority 
to  "^do  so;  and  if  he  did,  it  would  be  an  insuperable  objection  to  an  piei23 
action  as  on  a  contract  by  this  plaintiff,  that  at  all  events  there  was  no  ^ 
contract  with,  or  warranty  to,  him. 
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It  was  ID  the  next  place  contended  that  the  aUegation  of  fnUehood  and  fraud 
in  the  first  count  was  supported  bj  the  evidence ;  and  that,  in  order  to  main- 
tain this  spedes  of  action^  it  is  not  necessary  to  prove  that  the  hlae  represen- 
tation was  made  from  a  corrupt  motive  of  gain  to  the  defendant,  or  a  wicked 
motive  of  injury  to  the  plaintiff:  it  was  said  to  be  enough  if  a  representation  is 
made  which  the  party  makine  it  knows  to  he  untrue,  and  which  is  intended  by 
him,  or  which,  from  the  mode  in  which  it  is  made,  is  calculated,  to  induce 
another  to  act  on  the  faith  of  it,  in  such  a  way  as  that  he  may  incur  damage, 
and  that  damage  is  actually  incurred.  A  wilful  falsehood  of  such  a  nature  was 
eontended  to  be,  in  the  legal  sense  of  the  word,  a  fraud ;  and  for  this  position 
was  cited  the  case  of  Foster  v.  Charles,  6  Bingh.  396,  7  Bingh.  105,  which 
was  twice  under  the  consideration  of  the  Court  of  Common  Pleas,  and  to  which 
may  be  added  the  recent  case  of  Corbet  v.  Brown,  8  Bingh.  88.  The  prin- 
ciple of  these  cases  appears  to  us  to  be  well  founded,  and  to  apply  to  the  pre- 
sent. 

It  is  true  that  there  the  representation  was  made  immediatdy  to  the  plaintiff, 
and  was  intended  by  the  defendant  to  induce  the  plaintiff  to  do  the  act  which 
caused  him  damage.  Here,  the  representation  is  made  to  all  to  whom  the  bill 
may  be  offered  in  the  course  of  circulation,  and  is,  in  fact,  intended  to  be  made 
*1241  ^  ^^'  ^'^^  ^^^  plaintiff  is  one  of  those ;  and  the  defendant  must  *be 
-'  taken  to  have  tntendedy  that  all  such  persons  should  give  credit  to  the 
aeceptance,  and  thereby  act  upon  the  &ith  of  that  representation,  because  that, 
in  the  ordinary  course  of  business,  is  its  natural  and  necessary  result. 

If,  then,  the  defendant,  when  he  wrote  the  acceptance,  and,  thereby,  in  sub- 
stance, represented  that  he  had  authority  from  the  drawee  to  make  it,  knew 
that  he  had  no  such  authority  (and  upon  the  evidence  there  can  be  no  doubt 
that  he  did),  the  representation  was  untrue  to  his  knowledge,  and  we  think  that 
an  action  wUl  lie  against  him  by  the  plaintiff  for  the  damage  sustained  in  con- 
seouence. 

if  the  defendant  had  had  good  reason  to  believe  his  representation  to  be  true, 
as,  for  instance,  if  he  had  acted  upon  a  power  of  attorney  which  he  supposed  to 
be  genuine,  but  which  was,  in  fiict,  a  forgery,  he  would  have  incurred  no  lia- 
bility, for  he  would  have  made  no  statement  which  he  knew  to  be  false :  a  case 
very  different  from  the  present,  in  which  it  is  clear  that  he  stated  what  he  knew 
to  be  untrue,  though  with  no  corrupt  motive. 

It  is  of  the  greatest  importance  in  all  transactions,  that  the  truth  should  be 
strictly  adhered  to.  In  the  present  case,  the  defendsint  no  doubt  believed  that 
the  acceptance  would  be  ratified,  and  the  bill  paid  when  due,  and  if  he  had  done 
no  more  than  to  make  a  statement  of  that  belief,  according  to  the  strict  truth, 
by  a  memorandum  appended  to  the  bill,  he  would  have  been  blameless.  But 
then  the  bill  would  never  have  circulated  as  an  accepted  bill,  and  it  was  only  in 
consequence  of  the  false  statement  of  the  defendant  that  he  actually  had  autho- 
rity to  accept,  that  the  bill  gained  its  credit,  and  the  plaintiff  sustained  a  loss. 
For  these  ^reasons  we  are  of  opinion  that  the  rule  should  be  made  ab- 
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solute  to  enter  a  verdict  for  the  plaintiff.  Rule  absolute. 


DUN8T0N   AND  CLAKKB,   Assignees  of  JOHN  DUNSTON  t;.  THE 
IMPBRIAL  GAS  LIGHT  AND  COKE  COMPANY.(a) 

A  gu  light  company  was  inoorporated  by  act  of  Parliament,  which  prorided  that 
ttghteen  shareholdcra  should  be  ^Ureetors,  and  as  snoh  should  use  the  common  seal, 
naaags  the  affairs  of  the  company,  lay  out  money,  porehase  lands,  Ac.,  and  make 
eontracts  for  lighting  and  for  the  sale  of  materials.    The  company  was  empowered  to 

(a)  This  case  was  decided  last  Michaelmas  term. 
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make  by-lawt  under  teal  for  its  goyemmeiit,  and  for  regulating  the  proceedings  of  the 
directors,  officers,  seryants,  &o.  At  a  meeting  of  the  company  a  resolution  was  passed, 
not  under  teal,  that  a  remuneration  should  be  allowed  to  every  director  for  his  atten- 
dance on  courts,  committees,  &o.,  yIs.,  one  guinea  for  each  time  : 

Held,  that  a  director  who  had  attended  courts,  &c.,  could  not  maintain  an  action  for 
payments  according  to  the  aboye  resolution,  for  that  it  was  not  a  by-law  within  the 
statute,  nor  a  contract  (if  such  could  haye  been  ayailable^  to  pay  the  directors  or 
any  of  them  for  their  attendances,  and  the  directors  could  not  be  considered  as 
servants  to  the  company,  and,  as  such,  entitled  to  remuneration  for  their  labour 
according  to  its  yalue. 

QusBre,  Whether  a  company  incorporated  for  the  purpose  of  manufacturing,  can  contract 
otherwise  than  under  seal,  for  service,  work,  and  tiie  supply  of  goods  for  carrying  on 
the  business. 

Debt  for  fees  due  to  the  bankrupt  as  director  of  the  company,  for  his  labour 
and  services  in  attending  courts^  committeeS|  and  deputations  of  the  company, 
for  them  and  at  their  request ;  and  generally  for  work  and  labour.  Plea,  the 
general  issue.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  in 
London  after  Hilary  term,  1831,  the  following  facts  appeared : — ^The  company 
was  incorporated  by  statute  1  &  2  G.  4^  c.  117,  and  by  section  52  of  that  act 
it  was  provided  that  there  should  be  one  of  the  proprietors  of  shares  in  the 
company,  qualified  and  to  be  appointed  as  in  the  act  wha  mentioned,  who  should 
be  governor,  and  eighteen  of  such  proprietors,  qualified  and  to  be  appointed  as 
in  the  act  was  mentioned,  who  should  be  directors  of  the  said  company ;  that 
other  proprietors  should  be  appointed  deputy-governor  and  auditors ;  and  that 
there  should  be  one  other  person,  to  be  appointed  '''as  in  the  act  was  r^iog 
mentioned,  to  be  the  clerk  of  the  said  company.  By  sect.  58,  directors  ■- 
were  to  be  holders  of  ten  shares  in  the  joint  stock  of  the  company.  By  sect.  56, 
it  was  enacted,  that  at  the  first  general  meeting  of  the  company  there  should  be 
an  election  of  eighteen  proprietors,  duly  qualified,  to  be  directors  of  the  afiieiirB 
of  the  company  for  certain  periods  there  mentioned,  and  of  another  fit  person 
to  be  clerk,  and  who,  as  such,  was,  by  sect.  60,  to  attend  the  meetings  of  the 
company,  and  register  the  orders  and  proceedings.  The  directors  were,  by  sect. 
69,  to  meet  once  a  week  at  least,  and  at  such  other  times  as  they  should  think 
proper;  but  no  business  was  to  be  transacted  unless  four  directors  and  the 
governor  or  deputy,  or  in  their  absence  six  directors,  should  be  present.  By 
sect.  71,  it  was  enacted,  that  the  directors  for  the  time  being  should  have  the 
custody  of  the  common  seal  of  the  company,  and  should  have  full  power  and 
authority  to  use  the  same  for  the  company's  afiairs  and  concerns ;  to  meet  and 
adjourn  from  time  to  time,  and  from  place  to  place;  and  to  direct,  manage,  and 
transact  the  affairs  and  business  of  the  company,  as  well  in  issuing,  laying  out, 
and  disposing  of  money  for  the  purposes  of  the  company,  as  in  contracting  for 
and  purchasing  messuages,  lands,  &c.,  for  thei^  use,  and  entering  into  contracts 
for  the  lighting  of  any  streets,  &c.,  within  the  limits  of  the  act,  and  in  ordering, 
directing,  employing  the  works  and  workmen,  and  selling  and  disposing  of 
messuages,  lands,  &c.,  and  articles  produced  by  the  company  in  their  manufac- 
ture of  gas,  and  in  making  and  carrying  into  effect  all  contracts  touching  or 
concerning  the  same,  subject  to  such  orders,  by-laws,  rules,  and  regulations  as 
should  at  any  time  be  '^'duly  made  by  the  company  in  restraint,  con-  r^io7 
trol,  or  regulation  of  the  powers  by  this  act  granted.  Some  particular  ^ 
powers  were  specifically  given  them  by  subsequent  sections.  By  sect.  76,  it  was 
enacted,  that  the  company  should  have  power  at  general  or  special  general 
meetings  duly  called,  to  make  such  rules,  orders,  and  by-laws  as  to  them  should 
seem  meet,  for  the  ^od  government  of  the  company,  and  for  regulating  the 
proceedings  of  the  directors,  and  for  regulating  all  officers,  workmen,  and  ser- 
vants to  be  employed  about  the  company's  affairs  and  business,  and  for  the 
superintendence  and  management  of  the  said  company  in  all  respects,  and  from 
time  to  time  to  alter  or  repeal  such  rules,  orders,  and  by-laws ;  and  that  all  such 
rules,  orders,  and  by-laws  (bemg  reduced  into  writing,  and  Ae  common  teal  of 
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the  company  (hereto  affixed,  coantersigned  bj  the  clerk)  should  be  binding  npon 
all  such  persons,  and  a  justification  to  them  in  any  court  of  law  or  equity, 
provided  the  same  were  not  repugnant  to  the  laws  of  England.  By  4  G-.  4,  c. 
95;  the  number  of  directors  was  reduced,  and  some  other  regulations  were 
made  respecting  them ;  and  by  10  G-.  4,  c.  12,  the  proprietors  were  enabled  to 
remove  any  director,  &c.,  for  negligence  or  misconduct,  a  power  not  previously 
given. 

The  first  directors,  of  whom  the  bankrupt  was  one,  were  elected  in  July,  1821. 
On  the  15th  of  August,  1822,  the  following  resolution  was  agreed  to  at  a 
general  uieeting  of  the  company,  and  entered  in  their  books,  but  never  passed 
upder  their  common  seal.  "Resolved,  That  the  following  remuneration  be 
allowed  to  the  governor,  deputy-governor,  and  directors  from  the  time  of  their 
appointment  af&r  the  passing  of  the  act  thenceforth,  viz.,  that  the  sum  of  two 
♦1281  g^^®*®  ®*<5t  *^  allowed  to  the  governor  and  deputy-governor  for  every 
-^  attendance  at  a  court  of  directors,  and  to  every  director  for  the  like 
attendance,  one  guinea.  That  the  governor  and  deputy-governor,  and  each 
director,  be  allowed  the  sum  of  one  guinea  for  every  attendance  at  a  committee 
or  on  a  deputation  of  the  company.  That  the  chairman  of  the  several  com- 
mittees be  allowed  one  guinea  and  a  half  for  every  attendance." 

The  bankrupt,  with  other  directors,  attended  the  meetings  and  transacted  the 
business  of  the  company  from  the  time  of  his  election  till  the  year  1829,  when 
he  ceased  to  be  a  director.  His  fees  were  paid  down  to  the  end  of  1827,  but 
those  accruij^g  afterwards  were  withheld  on  the  ground  of  alleged  misconduct, 
and  the  present  action  was  brought  to  recover  them.  It  was  contended  at  the 
trial,  that  the  above  resolution,  not  being  tinder  seal,  was  not  a  by-law  within 
the  meaning  of  the  statute,  and  could,  therefore,  be  no  legal  foundation  for  the 
present  claim :  and  that  the  plaintiffs  could  not  avail  themselves  of  a  contract 
for  remuneration,  independently  of  a  by-law  (supposing  such  contract  to  have 
existed,  which  was  denied),  since  the  company,  being  a  corporation,  could  only 
bind  themselves  under  seal.  Lord  Tenterden  thought  the  action  not  main- 
tainable, and  directed  a  nonsuit,  giving  leave,  however,  to  move  to  enter  a 
verdict  for  the  plaintiffs.  A  rule  nisi  was  accordingly  obtained,  and  at  last 
Michaelmas  term. 

Sir  James  Scarlett  and  R,  V,  Richards  showed  cause.  The  sum  claimed  was 
a  mere  gratuity,  and  could  not  in  itself  be  the  subject  of  an  action.  The  direc- 
tors are  not  in  the  situation  of  servants  to  the  company ;  they  are  themselves 
^1291  ^^^  masters,  and  their  labour  is  nothing  *more  than  they  are  bound  to 
-*  give  by  their  duty  as  pointed  out  by  the  statute,  when  they  accept  the 
office  of  directors.  It  cannot,  therefore,  be  argued  with  success,  that  the  mere 
&ot  of  their  having  bestowed  their  services  will  establish  a  title  to  remuneration, 
the  amount  of  which  is  ascertained  by  the  vote  of  a  guinea  for  each  attendance. 
If,  indeed,  the  company  think  proper,  as  a  matter  of  compliment  and  favour, 
to  give  a  gratuity  to  any  director,  they  must  do  so  according  to  the  powers  with 
which  the  act  invests  them,  namely,  by  a  resolution  under  seal,  which  alone, 
Mcording  to  sect.  70,  can  be  a  valid  by-law,  and  obligatory  upon  such  members 
as  are  absent  when  the  vote  is  passed.  And,  independently  of  the  statute,  this 
company,  being  a  corporation,  could  not  contract  with  a  director  for  services  in 
that  capacity  except  by  deed  under  their  common  seal.  A  corporation  may,  it 
IB  said,  in  some  small  matters,  contract  without  deed,  as  in  hiring  a  cook  or 
butler;  but  it  was  held  in  Home  v.  Ivy,  1  Ventr.  47,  that  the  Canury  Company 
could  not,  without  deed,  empower  a  person  to  seize  goods  as  forfeited  to  theur 
use,  this  being  an  extraordinary,  and  not  a  common  service.  Besides  this, 
ano&er  objection  arises  to  the  riffht  of  a  director  at  common  law  to  sue  the 
company  for  remuneration,  inasmuch  as  he  is  himself  a  partner,  and  immediately 
interested  in  the  funds  against  which  he  seeks  to  recover. 

OampbeR,  F.  PoUockj  and  Hkesigerj  contrd.     It  is  quite  clear  that  for  ordi- 
nuT  and  trifling  services  an  incorporated  company  may  contract  without  seal, 

Vol.  XXnL — o 


66         DuNSTON  V.  Gas  Light  Company.    H.  T.  1832.     [129 

Com.  Dig.  Franchises,  (F)  13,  as  if  this  company  had  hired  a  man  to  be  em- 
ployed iu  making  coke,  or  in  any  menial  occupation.  It  cannot  be  said  that  a 
manu&ctnring  '''company  like  this  shall  be  obliged  to  make  every  con-  p^|OQ 
tract  for  work,  and  every  purchase,  by  deed.  They  must  have,  inci-  ^ 
dentally,  a  power  of  contracting  in  the  ordinary  way  for  the  carrying  on  of  that 
business  which  was  the  object  of  their  incorporation.  It  is  evident  the  clerk 
of  this  company,  mentioned  in  sect.  52,  and  elsewhere  in  the  statute,  was  meant 
to  be  a  stipendiary  officer ;  he  is  appointed  in  the  same  manner  as  the  directors 
are  (by  election  at  a  general  meeting),  and  there  is  nothing  to  show  that  they 
were  not  also  intended  to  be  stipendiary.  They  could  not  be  compelled  to  act^ 
if  the  company  would  not  agree  with  them  for  a  remuneration.  Their  being 
shareholders  (which  the  clerk  is  not)  can  make  no  difference,  if  they  are  in 
effect  servants  to  the  company;  nor  is  there  any  real  distinction  between  a 
servant  in  a  higher,  and  one  in  a  lower  capacity.  The  company  may  engage 
either  without  deed.  The  directors  are  so  far  considered  servants,  that  by  the 
act  10  G-.  4,  c.  12,  power  is  given  to  the  proprietors  to  remove  them  for  negli- 
gence or  misconduct.  [Parke,  J.  It  appears  from  several  cases  that  in  some 
instances  where  a  thing  has  been  done  by  the  authority  of  a  corporation,  though 
not  given  under  seal,  it  may  be  considered  as  their  act,  but  is  there  any  case 
where  their  contract,  without  seal,  has  been  held  a  sufficient  ground  for  an 
action  ?]  It  would  be  so  in  the  case  put  in  some  of  the  books,  of  hiring  a  cook 
or  butler.  There  can  be  no  question  that  they  would  be  liable  for  coals  or  other 
materials  supplied,  under  an  ordinary  contract,  for  the  carrying  on  of  their 
business.  [Taunton,  J.  In  Yarborough  v.  The  Bank  of  England,  16  East,  6, 
and  see  Bex  v.  Bigg,  3  P.  Wms.  419,  6th  edit..  Lord  EUenborongh  seems  to 
have  thought  '^'that  the  Bank  might  have  been  liable  in  trover  for  the  r«i  o^ 
detention  of  notes  by  their  authorised  agent,  even  though  it  had  not  I- 
been  presumed,  as  it  was  there,  that  the  authority  was  given  under  seal.]  The 
section  (76)  of  the  act  1  &  2  G.  4,  c.  117,  which  provides  for  the  making  of 
by-laws  under  seal,  is  for  the  purpose  of  giving  greater  force  to  the  regulations 
so  made,  but  does  not  necessarily  render  all  others  invalid.  A  vote  of  remu- 
neration to  officers  does  not  properly  fall  within  the  words  of  that  section.  As 
to  the  objection  that  a  director  could  not  recover  against  the  company,  because 
he  is  himself  a  member,  the  corporation  and  an  individual  shareholder  in  it  are, 
for  this  purpose,  wholly  distinct,  and  either  may  sue  the  other.  The  very  act 
now  in  question,  in  s.  58,  contemplates  the  possibility  of  a  director  oontractine 
with  the  company  to  execute  work  or  supply  materials  for  their  use,  unless  such 
contract  were  expressly  avoided,  which  it  is  by  that  clause. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  this  action  was  not  maintain- 
able. I  wish,  however,  to  be  understood  as  by  no  means  deciding  the  question, 
whether  third  persons,  who  may  sell  coal  or  other  materials  to  the  company,  or 
who  may  be  employed  by  them  as  servants  or  workmen,  may  or  may  not  main- 
tain an  action  against  them  for  remuneration,  though  the  contract  was  not  under 
seal.  This  is  a  corporation  established  for  the  purpose  of  carrying  on  trade  and 
manufactures,  and  may  therefore  differ  from  others  as  to  its  powers  of  contract- 
ing, and  its  remedies  upon  contracts  relating  to  the  purposes  for  which  the 
company  is  formed.  On  this  point  I  give  no  opinion.  But  here  is  a  statute 
which  provides,  that  certain  persons  in  this  ^corporation  shall  be  direc-  r«i  oo 
tors,  and,  in  sect.  71,  points  out  some  of  their  duties  and  powers :  and  ^ 
they  are  duties  and  powers  as  unlike  those  of  a  servant  as  they  can  well  be. 
They  are,  in  fact,  those  of  managers  or  governors.  The  act  itself  says  nothing 
of  remuneration;  and  I  cannot  see  how,  in  point  of  law,  persons  in  the  situation 
of  these  directors  could  maintain  any  action  for  a  recompense,  at  least  unless 
there  had  been  a  resolution  under  seal  in  the  nature  of  a  by-law.  Looking  at 
the  character  of  their  duties,  I  am  of  opinion  that  these  directors,  however 
convenient  it  might  be  that  some  remuneration  should  be  awarded  them  for 
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their  servicesy  were  not  entitled  to  it  by  the  resolution  given  in  evidence  in  this 
cause. 

Pa&ks^  J.  As  to  the  objection,  that  the  bankrupt  in  this  case  was  a  mem* 
ber  of  the  corporation,  and;  therefore,  could  not  sue  them  ;  a  member  of  a  cor- 
poration is,  for  this  purpose,  as  distinct  from  the  corporate  body  as  any  third 
person.  It  is  not  necessary  to  decide,  whether  an  action  would  lie  at  the  suit 
of  a  clerk  or  servant  employed  in  the  trade  of  a  company  like  this,  under  a 
contract  not  sealed.  Here,  the  character  of  the  party  for  whom  remuneration 
is  claimed,  is  not  that  of  a  servant,  but  of  a  manager.  He  can,  therefore,  re- 
cover no  recompense  from  the  company,  unless  by  virtue  of  an  express  resolu- 
tion in  the  nature  of  a  by-law  according  to  the  directions  of  the  statute.  And 
even  supposing  the  seal  of  the  company  were  not  absolutely  requisite,  I  do  not 
see  any  contract  with  the  bankrupt  in  this  case;  the  resolution  only  amounts 
to  a  determination  by  those  who  pass  it,  that  a  certain  gratuity  shall  be  given 
to  the  directors. 

"^1381  ^^^^'^^f  ^'  1  ^0  ^^^  consider  it'necessary  to  give  an  opinion,  whether 
^  or  not  this  resolution  was  a  by-law  within  the  meaning  of  the  statute, 
thooeh  I  am  inclined  to  think  that  it  could  not  be  valid  in  any  other  character, 
and  therefore  ought  to  have  had  the  common  seal  affixed.  Nor  are  we  called  upon 
to  decide  the  abstract  question,  whether  a  corporation  has  the  power  of  con- 
tracting otherwise  than  under  seal,  with  a  stranger  or  a  member  of  its  own 
body ;  whether,  for  instance,  in  the  present  case,  the  company  might  so  have 
contracted  for  filling  gasometers  or  laying  down  pipes,  for  the  purchase  of 
goods,  or  for  services  to  be  performed;  and  whether,  upon  such  contract  when 
ex^mted,  they  would  be  liaole  to  an  actionrat  the  suit  of  the  party  contracted 
with,  on  general  grounds  of  moral  obligation.  \  My  decision  rests  upon  this  one 
point;  that  the  resolution  of  the  company  was,  at  all  events,  nothing  more 
than  an  announcement  to  the  gentlemen  who  then  were  or  who  might  become, 
directors,  that  if  they  attended  punctually,  th^y  would  receive  a  gratuity,  or 
compliment,  in  proportion  to  the  quantum  of  attendance.  I  thids  that  was 
not  a  contract  upon  which  a  right  of  action  could  be  founded. 

Patteson,  J.  Looking  at  the  character  in  which  the  bankrupt  makes  his 
claim,  and  the  nature  of  the  resolution  passed  by  the  company,  I  think  that 
nothing  like  a  contract  appears  in  this  case,  and  consequently  that  the  whole 
foundation  of  the  action  fails.  It  is  therefore  unnecessary  to  sive  any  opinion 
upon  the  other  points.  Rme  discharged. 


*134]  *SIMPSON  V.  UNWIN. 

The  itatate  2  G.  8,  c.  19,  s.  1  and  4,  enacted,  that  no  person  should  take,  kill,  destroy, 
earry,  sell,  buy,  or  have  in  his  possession  or  use  any  partridge,  between  the  12th  of 
Febraary  and  the  let  of  September,  in  any  year  (altered  by  the  89  G.  8,  c.  84,  to  the 
lit  of  February  and  the  Ist  of  September),  or  any  pheasant  between  the  1st  of  Feb- 
rosiy  and  the  Ist  of  October,  under  a  penalty  : 

Held,  that  a  qualified  person  who  had  in  his  possession  on  the  9th  of  February,  par- 
tridges  and  a  pheasant  kiUed  before  the  Ist,  was  not  guilty  of  any  offence  againstt  he 
statute. 

Debt  for  penalties  under  the  statutes  2  G.  8,  c.  19,  and  89  0.  8,  c.  34. 
The  first  count  of  the  declaration  alleged,  that  the  defendant,  within  six  months 
before  the  commencement  of  the  suit,  and  between  the  1st  day  of  February 
and  the  1st  day  of  September,  1830,  (to  wit)  on  the  9th  day  of  February  in 
that  year,  within  that  part  of  the  United  Kingdom  called  England,  to  wit,  at, 
&c,  had  in  his  possession  two  partridges,  contrary  to  the  form  of  the  statute, 
tc.    The  second  count  alleged  that  the  defendant,  within  the  same  period  of 
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BIX  months,  and  between  the  said  1st  day  of  Febraary  and  the  Ist  day  of 
October  in  the  same  year,  and  within  that  part,  &c.,  to  wit,  at,  &c.,  had  in  his 
possession  one  pheasant,  the  said  pheasant  not  having  been  taken  in  the  season 
allowed  by  the  statute  in  that  behalf,  nor  kept  in  any  mew  or  breedinff-plaee, 
contrary  to  the  form,  &c.  At  the  trial  before  Tindal,  C.  J.,  at  the  Yo^  Sam- 
mer  assizes,  1830,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  this  court,  on  a  case  which  stated,  that  the  partridges  and  pheasant  in  the 
declaration  mentioned  were  on  the  9th  of  February  in  the  possession  of  the 
defendant,  who  was  at  that  time,  and  before  the  1st  of  February,  a  qualified 
person,  and  that  thev  had  been  killed  and  in  the  defendant's  possession  on  or 
before  the  1st  of  February. 

Starkie  for  the  plaintiff.  The  statute  2  G.  3,  c.  19,  s.  1,  enacts,  '^  that  no 
person  shall,  upon  any  pretence  ^whatsoever,  take,  kill,  destroy,  carry,  sell,  r^^g  e 
buy,  or  have  in  his  possession  or  use,  any  partridge  between  the  12th  ^ 
day  of  February"  (altered  by  the  39  G.  3,  c.  34,  s.  3,  to  the  Ist  of  February) 
'<  and  the  Ist  day  of  September  in  any  year,  or  any  pheasant  between  the  Ist 
day  of  February  and  the  Ist  day  of  October  in  any  year."  Here  the  defendant 
had  in  his  possession  partridges  and  a  pheasant  within  the  time  so  specified. 
This  is  a  case,  therefore,  within  the  very  words  of  the  enacting  clause.  There 
is  an  exception  as  to  pheasants  taken  in  the  proper  season,  and  kept  in  a  mew 
or  breeding-place,  but  no  exception  whatever  as  to  partridges,  and  none  as  to 
partridges  or  pheasants  killed  in  the  season,  and  kept  afterwards.  It  may  be 
said,  that  it  is  hard  if  a  party  may  kill  game  till  the  end  of  a  certain  day,  and 
yet  shall  not  have  such  game  in  his  possession  on  the  fdlowing  day ;  but  it  is 
not  necesiary  that  he  should  continue  killing  game  to  so  late  a  period. 

Alexander^  cantrd.  The  statute  being  highly  penal,  a  case,  to  be  brought 
within  it,  must  not  only  be  within  the  literal  sense  of  the  enacting  words,  but 
within  the  intent.  A  thing  which  is  within  the  letter  of  the  statute  is  not 
within  the  statute,  unless  it  be  within  the  intent  of  the  maker ;  Bacon,  Abr.,  tit. 
Statute,  I.  6 ;  Bridger  v,  Richardson,  2  M.  &  S.  568 ;  and  the  construction 
ought  to  be  consonant  to  the  intent,  although  it  may  seem  contrary  to  the  letter 
of  the  statute ;  Plowden's  Comm.  205.  Where  words  will  bear  an  absurd 
signification  if  literally  understood,  the  received  sense  must  be  a  little  deviated 
from,  1  Blackst.  Comm.  61.  Now,  if  this  case  be  within  "^the  statute,  p|ci  og 
the  absurd  consequences  will  follow,  that  a  partv  who  lawfully  killed  a  ^ 
pheasant  or  partridge  at  the  dose  of  the  1st  of  February,  would  be  guilty  of 
a  crime  by  having  it  in  his  possession  in  the  beginning  of  the  second.  The 
manifest  intent  of  the  legislature  in  this  act  was,  to  prevent  the  killing  or 
destroying  of  the  game  at  particular  seasons  of  the  year;  and  the  birds  which 
the  defendant  is  charged  with  having  unlawfully  in  his  possession,  were  killed 
within  the  period  allowed  by  law.  The  object  of  the  legislature,  therefore^ 
was  not  contravened  by  his  having  those  birds  in  his  possession  afterwards.  In 
Wameford  v.  Kendall,  10  Eas^  19,  the  possession  of  game  by  a  servant 
employed  to  detect  poiushers,  who  took  it  np  after  it  had  been  killed  by 
strangers  on  the  manor,  in  order  to  carry  it  to  the  lord,  was  held  not  to  be  an 
unlawful  possession  so  as  to  subject  the  party  to  a  penalty. 

Lord  Tenterden,  C.  J.  I  think  this  is  not  a  case  within  the  statute  2  G. 
3,  c.  19,  8.  1  &  4.  It  dearly  is  not  within  the  object  which  the  legislature 
had  in  view;  and  although  it  may  be  within  the  literal  meaning  of  the  words, 
taken  by  themselves,  we  must  not  give  to  them  a  construction  which  will  not 
only  be  contrary  to  the  general  intention  of  the  legislature,  but  which  will  lead 
to  this  absurd  consequence,  that  a  party  who  might  at  the  last  moment  of  the 
day  of  the  1st  of  Februai^,  lawfully  kill  a  partridge  or  pheasant,  would  be 
guilty  of  an  offence  by  having  the  same  partridge  or  pheasant  in  his  possesdon 
at  the  earliest  moment  of  the  second.  And  I  am  strongly  inclined  to  think, 
that^he  first  section  '^'applies  to  living  birds  only,  both  on  acoount  of  ^#107 
the  absurdity  which  would  otherwise  follow,  and  because  section  2  con-  L  ^^* 
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teinB  an  express  exception  as  to  living  pheasants;  and  all  the  obiecta  of  the 
statute  are  satisfied,  if  the  meaning  be  restrained  to  living  birds  only. 

LiTTLBDALB,  J.  It  is  true  that  the  defendant  in  this  case  had  in  his  pos- 
session partridges  and  a  pheasant  beyond  the  period  specified  in  the  statute, 
and  the  words  of  the  act  may  apply  to  persons  then  having  in  their  possession 
birds  killed  before  the  expiration  of  that  time.  But  the  true  meaning  must 
he  ascertained  by  looking  at  the  object  which  the  legblature  had  in  view. 
That  undoubtedly  was,  to  prevent  the  killing  or  taking  of  the  birds  within  the 
periods  mentioned,  in  order  that  they  might  breed  in  the  interval.  As  to  living 
birds,  it  may  be  said  that  the  statute  applies  whether  they  be  taken  before  or 
after  the  lat  of  February,  because  the  taking  them  may  prevent  their  going 
wild  and  breeding.  With  regard  to  one  species  of  living  birds  (pheasants)  it 
is  expressly  provided  that  the  statute  shall  not  extend  to  them  in  certain 
cases.  But  as  to  birds  killed  before  the  dav  mentioned,  they  are  clearly  not 
within  the  intention  of  the  statute,  and  that  being  so,  the  meaning  of  the 
words  in  the  enacting  clause  must  be  restrained  in  construction  to  such  birds  as 
are  killed  subseqnentlv  to  the  period  specified.  Besides,  if  a  man  may  law- 
fully kiU  birds  on  the  last  moment  of  the  day  on  the  1st  of  February,  it  would 
be  absurd  to  hold  that  he  would  be  guilty  of  an  unlawful  act  by  having  the 
same  birds  in  his  possession  on  the  2d. 

Taunton,  J.  The  fourth  section  of  2  O.  8,  c.  19,  enacts,  <<  that  if  anv 
*1381  P^'^^^  ^^^^  transgress  the  act  in  '''any  of  the  aforesaid  cases,  and  shaU 
-'  be  lawfully  convicted  thereof,  every  such  person  shall,  for  every  par- 
tridge, pheasant,  &c.  so  taken,  killed,  or  found  in  his  possession  contrary  to  the 
true  intent  and  meaning  of  this  act,  forfeit  the  sum  of  5^."  The^|>enalty  is 
limited  to  the  case  of  a  person  killing  a  partridge  or  pheasant,  or  having  it 
found  in  hb  possession,  contrary  to  the  meaning  of  the  act.  I  am  of  opinion 
that  a  man  who  kills  a  partoidge  or  a  pheasant  on  the  Ist  of  February,  but 
keeps  it  to  be  eaten  after  that  day,  does  not  commit  any  offence  contrary  to  the 
true  intent  of  the  act,  for  that  the  possession  of  a  partridge  or  pheasant  so 
kiUed,  after  those  days,  is  lawful  possession,  which  the  act  does  not  contem- 
plate (see  1  &2  W.  4,  c.  32,  s.  3,  4). 

Patteson,  J.  I  am  inclined  to  think  that  the  statute  applies  to  living 
Urds  only,  but  at  all  events,  it  must  receive  a  reasonable  construction,  and  the 
object  of  the  le^slature  being  to  prevent  the  destruction  of  game  out  of  par- 
ticular seasons,  I  think  it  would  be  absurd  to  say  that  a  party  who  kills  the 
game  within  the  time  when  he  may  lawfully  do  so,  must  consume  it  all  upon 
the  last  day.  I  agree  that  the  possession  meant  by  the  act  is  an  unlawful,  not 
an  innocent  possession.  The  judgment  of  the  Court  must,  therefore,  be  for 
the  defendant  Judgment  for  the  defendant. 


♦lOQT  *The  KING  v.  The  Undertakers  of  the  AIRE  and  CALBER  NAVI- 
^^^i  GATION.    Jan.  21. 

Penont  in  whom  the  naTigation  of  a  rlTer  is  vested,  but  who  have  no  interest  in  the 
BoO,  sre  not  rateable  to  the  poor  for  a  dam  which  upholds  the  water  of  such  river, 
and  readers  it  navigable. 

Thb  af^Uants  were  rated  in  1828,  to  the  relief  of  the  poor  of  the 
Unrnship  of  Brotherton,  in  the  West  Riding  of  Yorkshire,  as  the  owners 
and  occupiers  of  ''a  cut  or  canal,  and  that  part  of  the  river  Aire  lying  within 
tbe  township  of  Brotherton ;  the  dams,  locks,  and  wears,  and  tolls,  dues,  or 
rates."  They  appealed  against  the  rate,  to  the  sessions  for  the  Liberty  of  St. 
Peter  of  York,  and  a  case  was  thereupon  stated  for  the  opinion  of  this  Court, 
whichi  on  argument^  decided  that  the  appellants  were  not  rateable  as  owners  or 
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occupiers  of  part  of  the  riTer,  Rex  v.  The  Aire  and  Calder  Navigation  Company, 
9  B.  &  C.  820.  Another  rate  having  in  the  mean  time  been  made  in  the  same 
terms,  and  appealed  against,  the  sessions,  after  the  above-mentioned  decision 
(namely,  in  January,  1830),  amended  this  latter  rate  by  striking  out  the  words 
"  and  that  part  of  the  river  Aire/'  subject  to  the  opinion  of  this  Court  upon 
the  following  case : — 

The  rivers  Aire  and  Calder  were  rendered  navigable  by  the  statute  10  &  11 
W.  3,  c.  19,  amended  by  14  G.  3,  c.  96,  1  G,  4,  c.  39,  and  9  G.  4,  c. 
98.  The  river  Aire  forms  the  boundary  between  the  respondent  township 
and  those  of  Ferrybridge  and  Knottingley,  as  far  as  the  mills  after-mentioned. 
Opposite  these  it  divides  itself  into  two  branches,  the  northern  branch  separat- 
ing Brotherton  from  Knottingley,  the  southern  passing  through  *Knot-  r^-tAQ 
tingley.  On  the  Brotherton  side  of  the  northern  branch  is  an  ancient  *• 
mill,  called  Brotherton  Mill,  with  a  mill-dam  across  that  branch  of  the  river, 
forming  in  part  the  head  and  fall  of  water  by  which  the  mill,  when  in  opera- 
tion, was  worked.  Half  of  the  dam  is  in  Brotherton,  and  half  in  Knottingley, 
abutting  on  one  side  upon  the  mill,  on  the  other  upon  land  held  to  the  use  of 
the  undertakers.  The  mill  and  dam  existed  before  the  navigation,  and  were 
leased  to  trustees  for  the  undertakers  of  the  navigation  fifty  years  ago, 
but  are  now  dilapidated,  out  of  use,  and  unoccupied.  On  the  Knottingley 
branch  of  the  river  are  other  ancient  mills  (vested  in  trustees  for  the  under- 
takers in  fee),  to  which  belones  a  second  dam,  extending  across  the  southern 
division  of  the  river.  This,  tne  Knottingley  dam,  lies  near  the  Brotherton 
dam  before  described,  and  the  two  together  form  a  pond  or  head  of  water. 
Since  th^Brotherton  mills  were  dilapidated,  the  Knottingley  dam  has  been 
substantially  repaired  by  the  appellants,  for  the  use  of  the  Knottingley  mills 
and  of  the  navigation  in  common. 

A  side  cut,  mentioned  in  the  rate,  but  concerning  which  no  dispute  arose, 
was  made  by  the  undertakers^  with  a  lock,  in  the  respondent  parish,  for  passing 
vessels  from  the  level  above  to  that  below  the  Brotherton  and  Knottingley 
dams.     There  is  a  similar  cut,  for  the  same  purpose,  on  the  Knottingley  side. 

The  water  of  the  river  Aire  is  held  up,  and  the  river  rendered  navigable,  by 
the  above-mentioned  dams,  from  the  lock  in  the  side  cut  in  Brotherton  town- 
ship, for  9823  yards  upwards,  within  which  distance  it  runs  through  six  town- 
ships (including  Brotherton),  each  maintaining  its  own  poor.  No  tolls  or  dues 
are  specifically  taken  for  passing  a  dam  or  lock;  the  only  toll  is  *an  r^i^i 
equal  mileage  toll,  charged  according  to  the  length  of  river  or  canal,  ^ 
or  both,  actually  navigated,  and  whether  any  locks  or  dams  be  passed  or  not. 
No  tolls  are  actually  received  in  the  respondent  township. 

The  appellants  contended  that  they  were  rateable  only  in  respect  of  the  canal 
and  lock  in  Brotherton.  The  respondents  maintained,  that  as  the  water  of  the 
river  was  upheld,  and  the  river  made  navigable,  for  9823  yards,  by  the  two 
dams  above  mentioned ;  and  as  one-half  of  one  of  the  dams  was  in  the  respondent 
township,  they  were  entitled  to  rate  the  undertakers  for  one-fourth  of  the  tolls 
upon  the  whole  line  so  made  navigable,  or  at  least  upon  that  portion  of  the  line 
which  lay  within  their  township.  The  sessions  considered  the  appellants  ratea- 
ble for  a  fourth  of  the  tolls  upon  the  whole  line,  as  well  as  for  the  cut  and  lock 
in  Brotherton.     This  case  was  now  argued  by 

John  WtUiams  and  Bliss  in  support  of  the  order  of  sessions.  It  is  no  objec- 
tion to  the  rate  in  this  case  that  the  tolls,  which  form  the  profit  of  the  naviga- 
tion, are  not  collected  within  the  township.  Rex  v\  The  Trent  and  Mersey 
Navigation  Company,  1  B.  &  C.  545 ;  Rex  v.  Palmer,  1  B.  &  C.  546 ;  nor  is  it 
material  that  the  company  take  the  tolls  as  mileage,  and  not  in  respect  of  the 
dam,  if  that  be  in  law  the  source  of  the  benefit  accruing.  Here  is  a  profit  re- 
ceived, and  a  subject-matter  within  the  township,  upon  which  a  rate  may  be  im- 
posed in  respect  of  such  profit.  [Lord  Tenterden,  C.  J.  Suppose  water  is 
turned  into  a  canal  from  a  river  by  means  of  a  wear,  are  the  profits  of  the  canal 


141]  3  Barnewall  &  Adolphus.  71 


•142] 


to  be  rated  where  the  wear  is  ?  If  a  *wearin  parish  A.  turns  water  to  a 
mill  in  parish  B.,  are  the  returns  of  the  mill  in  B.  to  be  rated  in  A.  ?] 
The  difficulty  there  would  be  in  ascertaining  how  much  of  the  tolls  or  profits 
were  earned  by  the  wear,  and  how  much  by  the  canal  or  mill  independently  of 
it.  If  that  difficulty  were  obviated,  as  if  the  dam  or  wear  were  rented,  the  ob- 
jection would  no  longer  prevail ;  the  occupier  would  be  rateable  in  the  parish 
where  the  dam  or  wear  lay,  and  the  value  of  the  occupation  would  be  measured 
by  the  rent.  The  questions  here  are.  Whether  the  dam  in  Brotherton  is  in  the 
occupation  of  the  company  ?  and  what  is  the  value  of  the  occupation  ?  Oa  the 
fint  point  there  can  be  no  doubt,  since  the  dam  abuts  at  each  end  upon  land 
of  which  they  are  the  owners,  Gallis  on  Sewers,  p.  74,  4th  cd. ;  and  even  if  this 
were  not  so,  still,  according  to  Dyson  v,  CoUick,  5  B.  &  A.  600,  they  have  a 
property  in  the  dam  in  respect  of  which  they  might  maintain  trespass,  and  are 
therefore  the  occupiers. 

Then  as  to  the  measure  of  benefit  derived  from  the  occupation.  The  general 
role  in  cases  like  this  appears  to  be,  that  where  the  profits  derived  from  any  in- 
corporeal hereditament  or  right,  or  even  from  a  contract,  are  incident  to  and 
connected  with  a  corporeal  tenement,  without  which  they  would  not  accrue, 
there,  for  the  purpose  of  rating,  the  measure  of  benefit  resulting  from  the  oc- 
cupation of  such  corporeal  tenement  is  the  aggregate  amount  of  its  own  value, 
and  of  the  clear  profits  derived  from  it,  Rex  v,  Hogg,  1  T.  E.  721 ;  Hex  v,  St. 
Nicholas,  Gloucester,  Cald.  262.  It  is  not  necessary  that  the  profits  should  be 
flirictly  appurtenant  to  the  corporeal  tenement ;  it  is  enough  if  they  could  not 
*14S1  ^°^'^^  without  it.  This  was  *the  case  in  Eex  v,  Bradford,  4  M.  &  S. 
-■  317,  where  a  party  was  held  rateable  for  a  canteen  and  building  occupied 
by  him,  and  also  for  the  privilege  of  using  the  same  as  a  canteen,  though  there 
was  no  necessary  connexion  between  the  building  and  the  privilege  exercised  in 
it,  which  was  purely  personal.  The  principle  of  these  cases  will  apply  here. 
The  company  are  the  occupiers  of  a  dam  which  supports  the  water  to  the  dis- 
tance of  9823  yards  above ;  they  occupy  that,  by  which  the  profits  of  the  water 
to  that  extent  arise.  Those  who  use  the  water  use  the  dam.  It  makes  no  dif- 
ference that  the  profits  arise  by  means  of  a  river  navigation  which  is  in  itself 
not  rateable.  A  man  may  be  rated  for  the  profitable  occupation  of  a  house, 
though  it  may  be,  that  such  profit  could  not  accrue  but  for  some  easement,  as  a 
right  of  way,  upon  which  no  rate  could  be  laid.  It  is  true  that,  in  the  present 
case,  the  water  of  the  river  is  a  part  of  the  cause  of  profit ;  but  so  it  would  have 
been  if  the  dam  had  been  used  for  the  purpose  of  turning  a  mill ;  yet  in  that 
case  the  proprietors  would  have  been  rateable  for  the  whole  profits  of  the  mill  to 
the  parish  in  which  it  was  situate.  The  water,  there,  would  be  considered  as 
part  of  a  system  of  machinery,  the  profits  of  which  are  rated  in  rating  the  mill : 
and  it  is  the  same  here,  only  that  in  the  former  case  a  dam  and  mill  are  to  be 
rated  as  performing  the  operation  from  which  the  profit  accrues,  whereas  here  it 
is  performed  by  the  dam  only.  The  dam  here  may  be  compared  to  a  steam- 
engine  placed  upon  an  eminence  on  a  railroad  or  similar  work,  for  the  purpose 
of  drawing  carriages  up  an  inclined  plane,  and  which  undoubtedly  would  be 
*1441  ^**®^  ^^^  *^®  *®^^®  earned  by  means  of  its  power  throughout  the  *line  of 
-'  the  ascent.  So,  in  this  case,  the  dam  may  be  considered  as  an  engine 
calculated  to  assist  vessels  in  the  ascent  of  an  inclined  plane,  namely,  the 
channel  of  the  river,  by  holding  up  the  water ;  and  it  is  rateable  like  the  ma- 
chine before  alluded  to,  for  all  the  profits  earned  upon  that  line  of  ascent  to 
which  the  benefit  extends.  It  is  clear  from  Rex  v.  The  Mersey  and  Irwell 
Navigation,  9  B.  &  C  95,  that  dams,  if  erected  on  the  company's  own  land, 
would  be  rateable  in  respect  of  something ;  that  must  be  in  respect  of  the  ad- 
vantage and  profit  derived  from  the  holding  back  of  the  water;  and  no  distinc- 
tion can  justly  be  drawn  between  the  first  yard  of  water  so  held  back,  and  the 
rest  of  the  nine  thousand  eight  hundred  and  twenty-three,  but  the  rate  must 
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be  calculated  upon  the  benefit  derived  from  the  whole  body  of  water  which  is 
supported  bj  the  same  dam. 

Sir  James  Scarlett,  F.  PoUockj  MUner,  and  Wightman,  contrd.  This  is  an 
attempt  to  evade  the  former  decision  in  Bex  v.  The  Aire  and  Calder  Naviga- 
tion Company,  9  B.  &  C.  820,  by  imposing  that  rate  on  the  dam  which  could 
not  be  laid  upon  the  navigation.  According  to  the  argument  on  the  other  side, 
the  fields  adjoining  a  can^d  might  be  rated,  because  if  it  were  not  for  the  banks 
the  water  would  disperse ;  and  it  might  be  said  that  a  reservoir  was  rateable,  for 
the  profits  of  water  distributed  from  it  into  diflTerent  parishes,  which  is  contrary 
to  Rex  V,  The  Corporation  of  Bath,  14  East,  609,  and  other  cases.  Admitting 
even  that  the  navigation  could  be  rated,  still  a  rate  cannot  be  imposed  upon  any 
taxable  matter  not  actually  in  the  parish  for  which  the  rate  is  made.  This  is 
not  the  case  *of  a  lockage  toll )  nothing  becomes  due  at  the  dam ;  it  is  no  ptei  ^e 
doubt  essential  to  the  beneficial  occupation  of  a  property  which  yields  a  I- 
profit  elsewhere,  but  it  is  not  the  subject-matter  which  produces  that  profit.  It 
may  be  the  sine  qui  non,  but  it  is  not  the  causa  causans.  In  Bex  v.  Hogg,  1 
T.  B.  721,  and  Bex  v.  Bradford,  4  M.  &  S.  317,  the  whole  profits  arose  from  the 
engine  and  the  canteen,  which  distinguishes  those  cases  from  the  present. 
Dyson  v,  CoUick,  6  B.  &  A.  600,  does  not  apply,  for  the  undertakers  here  hold 
the  dam  as  proprietors  of  the  mill,  not  of  the  navigation  \  and  if  they  brought 
trespass  for  an  injury  to  the  dam,  it  would  be  in  the  former  capacity.  In  Rex 
V.  Thomas,  9  B.  &  C.  114,  where  it  was  held  that  the  undertakers  of  a  navigar 
tion  were  not  rateable  for  the  land  covered  with  water,  in  which  they  had  merely 
an  easement,  it  was  asked  by  one  of  the  Judges,  ''  Suppose  these  proprietors 
had  been  owners  of  the  soil,  as  well  as  grantees  of  the  tolls,  how  would  the  case 
have  been  7"  and  the  answer  given  was,  that  they  would  not  have  been  ratea- 
ble, since  the  tolls  were  holden  separately  from  the  soil,  and  by  distinct  titles. 
So  here,  the  property  which  the  undertakers  have  in  the  soil  on  the  banks  of 
the  river  makes  no  difference  as  to  their  rateability  in  respect  of  the  naviga- 
tion and  that  which  belongs  to  it.  If  the  dams  are  a  subject  of  rate  at  all  as 
part  of  the  company's  works,  they  must  be  considered  as  rated  by  the  assess- 
ment laid  upon  the  canal,  to  which  they  are  accessory,  and  the  liability  of  which 
is  not  disputed. 

Lord  Temtebden,  C.J.  I  am  of  opinion  that  this  rate  must  be  amended  ^^  ^^-^ 
by  reducing  it  to  the  amount  '^'assessed  upon  the  cut  and  lock.   This  is  an  ^ 

attempt  to  evade  the  decision  of  the  Court  in  the  former  case  of  Bex  v.  The  Aire 
and  Calder  Navigation,  9  B.  &  C.  820.  We  there  held  that  the  undertakers 
were  not  rateable  as  occupiers  of  the  bed  of  the  river,  having  merely  an  ease- 
ment in  it.  No  rate,  then,  could  be  laid  upon  them  for  the  water  of  the  river 
made  navigable  by  them ;  and  if  so,  none  could  be  imposed  in  respect  of  the 
dam;  for  to  rate  the  dam  because  it  keeps  up  the  water,  would  be  equivalent 
to  rating  the  water  itself.  If  the  water  cannot  be  rated,  neither  can  the  dam 
which  holds  it  up. 

LiTTLEDALE,  J.  It  has  been  held  that  the  company  were  not  rateaUe  for  the 
river,  and  I  therefore  think  they  are  not  so  for  the  dam. 

Taunton,  J.  It  has  been  contended  that  because  the  water  of  this  river  was 
holden  up  and  made  navigable  for  9823  yards  by  dams,  one  of  which  was  partly 
situated  in  the  respondent  township,  the  undertakers  might  therefore  be  rated 
upon  this  dam  for  a  proportion,  at  least,  of  the  tolls  accruing  upon  the  water  so 
upheld.  But  I  think  this  is  a  vicious  principle,  and  at  variance  with  decided 
cases.  It  might  as  well  be  said  that  a  reservoir  which  supplies  water  to  a  dis- 
trict nine  or  ten  miles  in  extent,  or  a  lock  which  acts  as  a  dam,  or  a  steam- 
engine  employed  to  raise  water  from  a  lower  to  a  higher  level,  is  rateable  in 
respect  of  the  whole  distance  to  which  water  is  supplied  by  any  of  these  con- 
trivances, and  the  profits  accruing  from  that  supply ;  propositions  which  cannot 
now  be  maintained. 
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4,-1 47-1  *Pattison,  J.  It  is  very  clear  that  snch  a  rate  as  this,  if  it  may  be 
-'imposed,  is  in  effect  the  same  as  rating  the  water.  Suppose  this  were 
a  eanal,  it  would  then  be  rateable  all  along  the  line  of  navigation,  to  the  parishes 
through  which  it  passed,  and  in  that  case  the  rate  evidently  could  not  be  laid 
iip<m  the  dam.  Can  it  then  be  imposed  upon  the  dam  here,  because  the  line 
of  navigation  is  not  rateable  T  I  agree  with  my  Lord  that  this  is  merely  an 
attempt  to  evade  the  former  decision  of  the  Court. 

Rate  sent  back  to  be  amended,  by  reducing  it  from  150/.  to  15/.  16«., 
the  amount  chargeable  upon  the  canal  and  lock. 


The  KING  9.  The  Inhabitants  of  the  COUNTY  of  DERBY.     Jan.  21. 


By  the  statute  43  G.  8,  is.  69,  s.  6,  no  bridge  thereafter  to  be  built  in  any  eountj,  by 
or  at  the  expense  of  any  indhidiMl  or  prioaUperwn^  body  politic  or  eorparatef  shall  be 
deemed  a  county  bridge,  unless  erected  in  a  substantial  and  ooxnmodious  manner,  under 
the  direction  or  to  the  satisfaction  of  the  county  surreyor,  &o. 

Trustees  appointed  by  a  local  turnpike  act  are  indinduals  or  private  persons  within 
the  meaning  of  this  statute ;  and,  therefore,  a  bridge  erected  by  such  trustees  after  the 
passing  of  tiie  statute,  but  not  under  the  direction  or  to  the  satisfaction  of  Uie  county 
iiirveyor»  &o.,  is  not  a  bridge  which  the  inhabitants  of  the  county  are  liable  to  repair. 

Prkssntment  by  F.  H.,  justice  of  peace  of  the  county  of  Derby,  that  a 
certain  common  public  bridge  upon  and  over  the  river  Amber,  commonly  called 
the  Amber  Bridge,  situated  in  the  parishes  of  Crick  and  Duffield,  in  the  county 
of  Derby,  in  the Idng^s  common  highway  there,  leading  from  the  town  of  Crom- 
ford  in  the  county  of  Derby,  towards  and  unto  the  town  of  Belper  in  the  same 
county,  used  for  all  the  liege  subjects  of  the  king,  with  their  horses,  &c«,  to 
*1481  ^P^^*  ^*>  ^^  ^^^  ^^  repair.  Plea,  that  the  bridge  was  erected  '^'after 
-■  the  passing  of  the  statute  43  G.  3,  0.  59,  by  certain  persons  appointed, 
by  virtue  of  an  act  of  the  57  G.  3,  c.  13,  entitled  '^  An  act  for  making  and 
maintaining  a  turnpike  road  from  the  town  of  Cromford  to  the  town  of  Belper ; 
and  for  making  a  branch  of  road  from  and  out  of  the  said  road  near  the  river 
Amber,  to  join  the  turnpike  road  at  Bull  Bridge,  all  in  the  county  of  Derby," 
trustees  for  making,  maintaining,  repairing,  and  otherwise  improving  certain 
roads  in  the  last-mentioned  act  speci&sd,  and  for  otherwise  carrying  it  and  all 
the  matters  and  things  therein  contained  into  full  and  complete  execution  and 
effect;  and  that  the  said  bridge  was  so  erected  by  the  trustees  by  virtue  of 
eertain  powers  vested  in  them  by  that  act;  and  that  the  same  was  not  erected 
in  a  substantial  and  commodious  manner,  under  the  direction  or  to  the  satisfac- 
tion of  the  county  surveyor,  or  of  any  person  appointed  by  the  justices  of  the 
peace  of  the  said  county,  at  their  general  quarter  sessions  assembled,  according 
to  the  form  of  the  statute,  &c.  General  demurrer  and  joinder.  The  case  was 
now  argued  by 

Iifne$  CZintouy  in  support  of  the  demurrer.  The  inhabitants  of  the  county 
are  bound  to  repair  the  bridge  in  question,  unless  they  be  exempted  from  that 
burden  by  statute,  because  it  is  established  that,  even  if  a  private  person  build 
abridge,  and  it  becomes  usefal  to  the  public,  the  county  is  liable  to  repair  it; 
and  it  was  decided  in  Bex  v.  The  West  Biding  of  Yorkshire,  2  East,  342,  that 
where  the  trustees  of  a  turnpike  road  built  a  bridge  which  was  of  general  use, 
*1491  ^^  ^^  ^"^  ^^  specially  ^provided  by  uie  legislature  for  its  main- 
•>  tainanoe,  the  burden  of  repairing  it  necessarily  attached  on  the  county; 
a&d  in  Rex  v.  Netherthouff,  2  B.  &  A.  179,  that  even  if  a  fund  had  been  pro- 
vided, it  would  only  have  been  auxiliary,  for  the  original  liability  would  have 
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remained ;  whioh  doctrine  was  recognised  in  Rex  v.  The  Inhabitants  of  Oxford- 
shire, 4  B.  &  C.  194.  It  will  be  said,  however,  that  the  defendants  are  ex- 
empted from  the  burden  of  repairing  this  bridge  by  43  G.  8,  o.  59,  the  fifth 
section  of  which  enacts,  '^  that  no  bridge  thereafter  to  be  erected  or  built  in  any 
county  by  or  at  the  expense  of  any  individual  or  private  person  or  persons, 
body  politic  or  corporate,  shall  be  deemed  and  taken  to  be  a  county  bridge,  or 
a  bridge  which  the  inhabitants  of  any  county  shall  be  liable  to  repair,  unless 
such  bridge  shall  be  erected  in  a  substantial  and  commodious  manner,  under 
the  direction  or  to  the  satisfaction  of  the  county  surveyor,"  &c.  The  plea  states 
that  that  provision  has  not  been  complied  with ;  but  this  is  not  a  case  within 
the  statute,  because  the  bridge  was  erected  by  the  trustees  of  a  turnpike  road, 
who  are  not  individuals  or  private  persons  within  the  meaning  of  the  act,  or  a 
body  corporate  (Co.  Litt.  250  a),  for  they  are  not  empowered  to  take  in  succes- 
sion. The  statute  contemplates  bridges  built  by  individuals  or  corporations  for 
their  own  private  benefit,  as  contradistinguished  from  the  public ;  as  a  bridge 
built  by  a  canal  company,  or  by  the  corporation  of  a  town  for  the  benefit  of  its 
tenatits.  Here  the  bridge  was  built  by  the  trustees  for  the  public  benefit. 
They  were  directed  by  the  act  of  parliament  to  make  a  road  from  one  point  to 
another ;  and  there  being  a  river  in  the  way,  it  was  necessary  for  them  to 
♦build  a  bridge.  The  county  surveyor  is,  by  sect.  5,  of  43  G.  3,  c.  59,  r*i  rq 
required  to  inspect  and  superintend  the  erection,  when  requested  by  the  I- 
party  or  parties  desirous  of  erecting  the  same.  [Lord  Tentebden,  C.  J.  The 
trustees  are  such  parties.  The  local  act  was  passed  at  their  desire.]  The  act, 
having  passed,  imposed  on  them  the  duty  to  build  the  bridge,  and  for  a  public 
purpose.  It  is  not  to  be  presumed  that  the  trustees  of  a  turnpike  will  build  an 
inefficient  bridge. 

JV.  i?.  Clarke,  conirdj  was  stopped  by  the  Court. 

Lord  Tentebden,  C.  J.  I  have  not  the  slightest  doubt  that  the  words  in 
43  G.  3,  c.  59,  s.  5,  comprehend  every  kind  of  persons  by  whom,  or  at  whose 
expense,  a  bridge  shall  be  built.  It  is  true  that  the  word  private  has  crept 
into  the  act,  but  the  '^ox^  private  persons  are  used  in  opposition  to  the  words 
*'  body  politic  or  corporate.  Before  that  act  passed,  it  was  decided  in  Rex  r. 
The  West  Riding  of  Yorkshire,  2  East,  342,  that  the  county  was  liable  to 
repair  a  bridge  built  by  trustees  under  a  turnpike  act,  there  being  no  special 
provision  exonerating  the  county  from  the  common-law  liability,  or  transferring 
it  to  others ;  and  that,  even  though  the  trustees  were  enabled  to  raise  tolls  for 
the  support  of  the  roads.  In  that  case,  which  was  decided  in  Hilary  tierm, 
1802,  Lord  Ellenborough  observed,  <<  that  the  effect  of  the  decision  might  be, 
that  the  trustees,  under  similar  acts,  would  throw  this  burden  generally  on  the 
counties,  and  that  it  might,  therefore,  be  necessary  to  make  special  legislative 
provision  in  future ;"  and  in  the  session  of  *parliament  next  ensuing  that  r^^^X 
decision,  the  statute  in  question  was  passed,  and  was  no  doubt  intended  L 
to  remedy  the  inconvenience  so  pointed  out  by  Lord  Ellenborough.  The  language 
used  is  quite  sufficient  to  embrace  the  present  case. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  whole  community  is  com- 
posed of  private  persons,  and  bodies  politic  and  corporate ;  and  the  trustees  of 
a  turnpike  road  are  individuals  or  private  persons  exercising  a  public  trust. 

Taunton,  J.  The  words  '^private  person^*  are  used  in  opposition  to  the 
words  ^^  body  politic  or  corporate"  In  sect.  7,  of  the  43  G.  3,  c.  59,  which 
provides,  "  that  the  act  shall  not  extend  to  any  bridges  or  roads  which  any 
person  or  persons,  bodies  politic  or  corporate,  is,  are,  or  shall  be  liable  to  repair 
by  reason  of  tenure  or  prescription,"  the  word  private  is  omitted. 

Patteson,  J.  It  is  said  that  this  is  not  a  case  within  the  mischief  contem- 
plated by  the  legislature,  because  it  is  not  to  be  presumed  that  the  trustees 
would  build  an  insufficient  bridge.  It  seems  to  me  they  are  as  likely  to  do  so 
as  any  other  persons.  Judgment  for  the  defendants. 
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*152]  *ASKEW,  Clerk,  v,  WILKINSON.  Ja7i.  23. 

An  incloflnre  act  recited,  that  the  Duke  of  N.  vas  lord  of  a  barony  and  of  manors  in 
which  certain  wastes  were  situate,  and,  as  such  lord,  was  entitled  to  the  soil  and 
ToyaltieB  belonging  to  the  said  manors ;  and  that  he  and  other  owners  of  lands  within 
the  baronj  were  also  entitled  to  right  of  common  on  the  wastes.  It  then  directed 
the  commissioners  to  set  out  to  the  duhe  an  allotment  in  respect  of  his  right  of  aoil, 
and  afterwards  to  allot  the  residue  of  the  wastes  to  him  and  the  said  other  persons 
entitled  to  common,  in  certain  proportions,  according  to  a  rate  already  charged  upon 
the  lands  in  respect  of  which  such  common  was  claimed.  AUotments  were  made  to 
the  duke  accordingly.  The  lands  in  respect  of  which  in  part  his  allotments  were  given 
were  exempted  from  all  tithe  by  a  modus.  In  an  action  brought  for  tithes  of  com 
grown  upon  the  allotment  giyen  in  lieu  of  the  duke's  right  in  the  waste,  it  was  left  to 
the  jury  whether  the  modus  had  extended  to  that  right ;  and  they  found  that  it  had. 

Held,  that  the  question  was  properly  left,  for  that  &e  duke's  right  upon  the  waste, 
though  it  could  not  strictly  be  a  right  of  common  appurtenant  or  appendant  to  land 
which  was  the  duke's  own,  was  yet  treated  by  the  act  as  a  quasi  right  of  common 
annexed  to  the  land,  and  it  might,  as  such,  be  legally  comprehended  within  the  same 
modus: 

Held,  also,  that  the  modus,  as  it  coyered  all  tithes  both  on  the  demesne  land  and  common 
before  the  inclosure,  coyered  likewise  the  tithe  of  any  crop  (as  grain)  raised  after- 
wards upon  the  allotment  giyen  in  lieu  of  common. 

Dkbt  for  treble  valae  of  tithes,  lander  the  statute  2  &  8  Ed.  6,  c.  13,  s.  1, 
and  at  common  law  for  the  value  of  the  tithes.  Plea,  oil  debet.  At  the  trial 
before  Parke,  J.,  at  the  Gumberlaud  Spring  assizes,  1831,  it  appeared  that  the 
plaintiff  was  rector  of  the  parish  of  Oreystoke  in  Cumberland,  and  the  lands 
upon  which  the  tithe  was  claimed  were  farmed  bj  the  defendant  under  Mr. 
Howard,  who  succeeded  to  them  on  the  death  of  the  late  Duke  of  Norfolk. 
The  duke,  in  his  lifetime,  was  possessed  of  the  ancient  demesnes  and  park  of 
Oreystoke  Castle,  and  of  other  ancient  lands  of  considerable  extent,  all  in  the 
township,  and  within  the  parish,  of  Oreystoke.  There  were  also,  in  several 
townships  within  the  same  parish,  uninclosed  wastes  upon  which  the  land- 
owners in  the  townships  enjoyed  rights  of  common.  The  duke  exercised  rights 
of  this  nature  on  the  wastes  within  the  township  of  Oreystoke  :  and  he  paid 
the  rector  of  the  parish  an  ancient  yearly  modus  of  a  buck  and  a  doe  in  the 
proper  seasons  for  the  tithes  of  Oreystoke  Park,  and  of  another  ancient  park 
(Oowbarrow)  not  now  in  question ;  and  also,  as  the  present  defendant  alleged, 
"^1531  ^^^  tithes  great  and  small  yearly  arising  from  ^he  commons  and 
-'  waste  lands  appendant  or  appurtenant  to  the  said  parks  respectively. 
The  other  landowners  above  mentioned  paid  the  rector  tithes  of  wool,  lambs, 
geese,  Ac.,  for  the  common  which  they  enjoyed  on  the  wastes  in  Oreystoke 
township. 

In  1795,  an  act  was  passed  (85  O.  3,  c.  98,  private),  ''  for  dividing  and  in- 
closing certain  commons  and  waste  grounds  witnin  the  barony  of  Oreystoke,  in 
the  county  of  Cumberland."  It  recited  that  there  were  within  or  parcel  of  the 
barony  of  Oreystoke,  certain  commons  and  waste  grounds  (which  it  named); 
and  that  the  Duke  of  Norfolk  was  lord  of  the  said  barony,  and  of  the  manors 
in  which  the  said  commons  were  situate,  and  was  entitled,  as  such  lord,  to  the 
soil  and  royalties  incident  and  belonging  to  the  said  manors :  and  that  the  duke 
and  other  owners  of  lands  and  tenements  within  or  parcel  of  the  said  barony 
were  entitled  to  right  of  common  upon  the  said  commons  and  waste  lands.  It 
then  appointed  commissioners  to  carry  the  act  into  execution,  and,  after  direct- 
ing them  to  set  out  to  the  duke  an  allotment  for  his  right  of  soil,  enacted,  that 
the  commissioners  should  set  out  and  allot  the  residue  of  the  wastes  unto  and 
amongst  the  said  duke  and  the  several  other  persons  entitled  to  common 
thereon,  according  to  their  respective  rights,  the  same  to  be  settled  and  ascer- 
tained by  and  according  to  a  certain  rme  or  rate  called  the  purvey,  charged 
upon  the  ancient  tenements  in  respect  of  which  the  right  of  common  was 
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clatmed.  It  farther  directed  that  the  commiasioners,  if  desired  by  the  duke  in 
writing  before  their  third  meeting,  Bhoold  set  out  one-half  part  in  value  of  the 
allotment  to  be  made  to  him  in  respect  of  the  purvey  rate  of  3«.  M.,  for  his 
lands  lying  within  the  demesne  of  Oreystoke  Park,  at  a  place  called  '''Orey-  r*i  51 
stoke  Townhead,  the  situation  of  which  was  described  in  the  act.  ^ 

The  commissioners  allotted  the  wastes  according  to  the  act,  and  awarded  to 
the  duke  (at  his  request  in  writing),  380  acres,  situated  as  the  act  required, 
and  which,  in  the  award,  were  declared  to  include  one-half  part  in  value  of  the 
land  allotted  to  the  duke  in  respect  of  the  purvey  rate  for  his  lands  lying  within 
the  demesne  of  Greystoke  Park.  The  present  action  was  brought  for  tithe  of 
oats  and  barley  grown  upon  a  part  of  these  380  acres  after  they  had  been  allot- 
ted to  the  duke.  Parke,  J.,  left  it  to  the  jury  upon  the  facts  proved  Tand 
which  it  is  unnecessary  to  detail  more  fully),  whether  or  not  the  modus,  wnioh 
was  admitted  to  cover  the  tithes  of  the  two  parks,  extended  also  to  the  enjoy- 
ment which  the  duke  had  of  the  wastes,  and  in  lieu  of  which  the  allotment  in 
question  was  given.  The  jury  were  of  opinion  that  it  did,  and  found  a  verdict 
for  the  defendant. 

A  rule  nisi  was  afterwards  obtained  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  against  evidence,  and  that  the  learned  Judge  was  wrong  in  leaving 
the  question  of  fact  to  the  jury  as  above  stated;  it  being  contended,  first,  that 
the  duke's  property  in  the  wastes  was  not  appurtenant  to  his  estate  in  the 
parks,  and  could  not  legally  be  included  in  one  and  the  same  farm  modus 
with  that  estate;  and,  secondly,  that,  even  if  it  could,  the  modus  did  not 
apply  to  grain,  which  could  not  have  been  raised  upon  the  wastes  before  the 
inclosure. 

Sir  (r.  Lewin  now  showed  cause,  and  contended  that  the  question  was  purely 
one  of  fact,  and  was  conclusively  decided  by  the  finding  of  the  jury. 

*F,  Pollock  and  Dundoiy  cantrd.  First,  the  modus  in  respect  of  the  r*i  55 
parks  could  not  extend  to  the  waste.  This  is  a  farm  modus,  and  must  ^ 
be  strictly  confined  to  the  particular  land  to  which  it  is  annexed.  Such  a 
modus  admits  of  no  uncertainty  or  variation  of  the  quantity  of  land  to  which 
the  prescription  is  applied.  Carlton  v,  Brightwell,  2  P.  Wms.  462 ;  Bennett  v. 
Bead,  Grwill.  1272.  Now,  the  duke's  right  in  this  waste  cannot  have  been  an 
immemorial  part  of  one  and  the  same  estate  with  the  parks.  It  was  distinct 
from  them,  and  could  not  be  appendant  or  appurtenant  to  them.  It  was  not  a 
right  of  common,  appurtenant  or  appendant;  for  the  act  states  that  the  duke 
was  lord  of  the  barony  and  manors  to  which  the  waste  belonged,  and  as  such 
entitled  to  the  soil  and  royalties ;  and  a  man  cannot  have  common  upon  his 
own  land.  A  park,  so  far  as  it  is  tithable,  is  not  considered  as  a  liberty,  or  any 
incorporeal  thing,  but  as  so  much  land,  Cowper  i^.  Andrews,  Hob.  39;  Poole  v. 
Beynolds,  Hutt.  57 ;  and  therefore  the  duke's  interest  in  the  waste,  if  it  be 
considered  as  a  reservation  in  his  hands  of  the  soil,  or  pasturage,  could  not  be 
appendant  or  appurtenant  to  the  parks ;  for  land  cannot  be  appendant  or  ap- 
purtenant to  land.  Com.  Dig.  tit.  Appendant  and  Appurtenant^  (C).  Secondly, 
supposing,  however,  that  the  modus  did  cover  both  the  parks  and  the  duke's 
property  in  the  waste ;  still  it  does  not  exempt  com  and  barley  now  grown 
upon  the  allotment  given  in  lieu  of  that  property,  no  grain  having  ever  been 
raised  upon  the  waste  before  the  inclosure.  Lambert  v,  Cumming,  Bunbury, 
138,  seems  an  authority  to  the  contrary ;  but  the  ground  of  decision  there  (as 
explained  by  *Lord  Mansfield  in  Moncaster  v.  Watson,  3  Burr.  1375),  r^ci  5^ 
was,  that  what  had  been  before  exempted  by  the  modus  ought  to  remain  ^ 
exempted,  and  what  was  not  before  exempted  should  pay  tithe;  a  principle 
upon  which  the  plaintiff  would  be  satisfied  to  rest  his  claim  in  this  case.  Stock- 
well  V,  Terry,  1  Yes.  115,  is  certainly  an  authority  for  the  defendant ;  that  is, 
on  the  assumption  that  the  modus  in  the  present  case  clearly  extended  to  the 
waste.  That  case  is  supported  by  Lord  Owydir  v.  Foakes,  7  T.  R.  641;  Steele 
V.  MannB;5  B.  &  A.  22;  and  White  v.  Lisle,  4  Madd.  214;  though  in  the  first 
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and  third  of  tbese  latter  OBaes  the  principal  point  in  dispute  was  not  the  same 
as  in  Stockwell  v.  Terry.  But,  on  the  other  hand^  Moncaster  v.  Watson, 
3  Bvrr.  1375,  seems  to  establish  that  a  modus  cannot  be  considered  an  equiva- 
lent for  tithes  which  could  not  originally  have  come  within  it.  And  this  case 
is  recognised  in  Steele  v,  Manns,  5  B.  &  A.  22.  The  same  principle  was  acted 
upon  in  Scott  v.  Fenwiok,  Grwill.  1250.  And  in  The  Bishop  of  Carlisle  v. 
Blain,  1  Y.  &  J.  123,  the  plaintiff,  as  rector  of  Dalston,  demanded  tithes  of 
grain  on  a  parcel  of  land  in  Dalston,  allotted  under  an  inclosure  act  to  the 
owner  of  an  ancient  farm  in  the  neighbouring  parish  of  Castle  Sowerby,  in  lieu 
of  common  appurtenant  to  the  farm,  but  situate  in  Dalston.  The  question  was, 
whether  a  modus  which  had  been  immemorially  paid  to  the  rector  of  C.  S.  for 
tithes  of  the  ftom  and  common,  extended  to  the  tithes  of  grain  produced  on  the 
allotted  lands  in  D. :  and  Lord  Chief  Baron  Alexander  held  that  the  receipt  of 
the  modus  by  the  rector  of  C.  S.,  admitting  it  to  be  equivalent  to  the  percep- 
♦1571  **°^  ^^  tithes  in  kind  in  Dalston  parish,  could  only  *be  evidence  of  a  title 
-■  to  the  tithes  of  lamb  and  wool,  which  alone  had  been  produced  on  the 
common ;  and  that  it  could  not  take  from  the  rector  of  D.  his  common  law 
right  to  the  tithes  of  com  and  grain,  which  the  modus  had  never  covered. 
That  decision  was  followed  up  by  the  same  learned  Judge  in  Pritchett  v, 
Honeybome,  1  Y.  &  J.  135. 

Lord  Tentkbden,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged. 
nie  first  question  raised  is,  whether  the  duke's  right  upon  the  waste,  in  respect 
of  which  his  allotment  was  given,  could  be  considered  as  a  right  of  common } 
and  it  was  urged  that  this  could  not  be,  because  the  duke  was  lord  of  the  soil, 
and  a  man  cannot  have  common  on  his  own  land.  No  doubt  this  is  true  as  a 
general  proposition,  but  the  legislature  has  treated  the  interest  in  question  as 
a  right  of  common  for  the  purposes  of  this  act,  and  the  Court  must  consider 
it  in  the  same  manner.  The  act,  in  the  first  instance,  orders  a  certain  allot- 
ment to  be  set  out  to  the  duke  for  his  right  of  soil ;  but  it  then  goes  on  to 
direct  that  the  residue  of  the  wastes  be  set  out  to  and  amongst  "  the  said  Duke 
of  Norfolk  and  the  several  other  persons  entitled  to  right  of  common  thereon," 
according  to  the  purvey  rate  upon  the  ancient  tenements  in  respect  of  which 
the  right  of  common  was  claimed ;  thus  showing,  by  the  very  terms  used,  that 
the  duke  is  intended  to  receive,  together  with  the  other  parties  mentioned,  some- 
thing in  respect  of  right  of  common,  which  in  a  strict  legal  view  certainly  could 
not  be  so  claimed.  The  act,  though  incorrect  according  to  legal  language,  has 
*1581  ^™^o^^>*®<^^y  ^^^8  sense,  that  the  duke  shall  receive  *compensation  for  his 
-■  right  of  soil,  and  for  something  further,  namely,  a  right  in  the  nature 
of  common,  though  not  strictly  to  be  cidled  so.  Then  the  question  is,  whether 
the  modus  covers  the  land  so  given  in  compensation,  and  that  in  its  improved 
state,  producing,  as  it  now  does,  oats  and  barley.  As  to  the  fact  whether  or 
not  the  modus  extended  to  the  right  in  the  nature  of  common,  that  has  been 
foand  in  the  affirmative  by  the  jury,  and  I  see  no  reason  to  disturb  their  de- 
dflion.  On  the  question  of  law,  Stockwell  v,  Terry,  1  Yes.  115,  is  in  point, 
and  decides  the  present  case.  Moncaster  v.  Watson,  3  Burr.  1375,  was  a  pecu- 
liar case ;  the  modus  there  was  originally  confined  to  particular  subjects  (com, 
grain,  and  hay),  and  did  not  extend  to  such  tithes  as  could  arise  upon  a  com- 
mon. Steele  v.  Manns,  5  B.  &  A,  22,  is  not  distinguishable  from  the  present 
case.  There  an  allotment  was  made  under  an  inclosure  act,  in  lieu  of  oom- 
mofn  appurtenant  to  an  estate  which  was  tithe-free,  the  tithes  having  been  pur- 
diased  with  it :  and  this  Court  held  that  as  the  owner  of  the  estate  was  pro- 
prietor of  all  the  tithes  both  of  the  inclosed  and  the  common  land,  before  the 
allotment  was  made,  he  was  likewise  proprietor  of  all  tithes  of  the  allotted 
land  afterwards.  As  to  the  judgment  of  the  late  Lord  Chief  Baron,  for  which 
I  entertain  sincere  respect,  it  is  sufficient  to  say  that  it  was  not  quite  ad  idem. 
The  cpestion  in  Hie  Bishop  of  Carlisle  v.  Blain,  1  Y.  &  J.  128,  turned  upon 
the  right  whidi  the  incumbent  of  one  parish  might  ohdm,  as  a  portionist,  to 
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tithes  arising  in  another,  where  no  tithes  of  that  description  had  or  conld  have 
heen  payable  to  him  before.  That  case,  therefore,  and  the  reference  to  it  in 
Pritchett  v.  '^'Honejborne,  1  Y.  &  J.  135,  are  no  authority  in  the  case  r^-iRo 
now  before  the  Court.  »• 

LiTTLKDALE,  J.  Upon  the  whole,  I  am  of  the  same  opinion ;  though  I  have 
entertained  some  doubt.  It  is  clear  that  the  duke's  right  of  turning  cattle  on 
the  wastes,  for  which  compensation  is  given  by  the  inclosure  act,  though  not 
strictly  a  right  of  common,  must  be  considered,  with  reference  to  the  act,  as  a 
right  of  the  same  nature.  The  jury  have  found  that  the  modus  covered  not 
only  the  parks  but  the  waste ;  and  I  do  not  think  there  is  sufficient  reason, 
upon  the  evidence,  for  sending  the  case  to  a  new  trial.  Then,  as  to  the  point 
of  law.  In  Stockwell  v.  Terry,  1  Ves.  115,  it  appeared  that  the  modus 
covered  all  the  tithes  arising  on  the  waste  before  the  waste  was  converted  into 
tillage ;  which,  upon  the  finding  of  the  jury,  must  likewise  be  assumed  as  the 
fact  in  the  present  case ;  and  there  it  was  held  that  the  crops  raised  upon  the 
waste  after  the  inclosure  were  exempt  from  tithe ;  though,  it  is  true,  reliance 
was  placed  on  the  particular  terms  of  the  inclosure  act,  and  the  apparent  inten- 
tion of  the  several  parties  interested  in  agreeing  to  its  provisions.  Steele  v. 
Manns,  5  B.  &  A.  22  (though  it  turned  very  much  on  the  particular  circum- 
stances), goes,  I  think,  to  the  extent  of  the  present  case.  And  with  regard  to 
The  Bishop  of  Carlisle  v,  Blain,  1  Y.  &  J.  123,  though  I  entertain  great  re- 
spect for  the  opinion  of  the  late  Lord  Chief  Baron,  especially  on  a  question  of 
tithe,  I  cannot  consider  his  judgment  in  that  case  as  an  authority  applicable  to 
the  present. 

*Pabke,  J.  I  am  of  the  same  opinion.  The  duke  was  entitled  to  r^-toQ 
compensation  for  rights  of  two  kinds ;  namely,  his  right  of  soil,  and  ^ 
his  privilege  of  taking  the  herbage  on  the  waste  in  common  with  the  other 
landowners,  which  was  a  quasi  right  of  common  proportioned  to  the  amount  of 
purvey  rate  assessed  upon  him.  The  question  then  is,  how  far  the  land  given 
in  recompense  for  this  latter  right  is  subject  to  tithe.  It  clearly  stands  in  the 
same  situation  in  that  respect  as  the  duke's  interest  in  the  common  did  before : 
and  that,  according  to  the  finding  of  the  jury,  was  covered  by  an  ancient  modus. 
Then,  in  point  of  law,  is  this  allotment  exempted  by  the  modus  from  tithe  of 
produce  which  was  not  raised  upon  it  before  the  inclosure  ?  I  think  it  results 
from  the  general  course  of  the  cases,  that  where  a  modus  has  covered  a  farm 
and  common,  and  all  tithes  arising  from  them,  before  the  inclosure  of  the 
common,  it  also  covers  the  new  crops  raised  upon  the  allotment  afterwards. 
There  is  a  clear  distinction  to  be  drawn  in  a  case  where,  as  in  Moncaster  v. 
Watson,  3  Burr.  1375,  the  modus  did  not  cover  all  the  tithes  of  the  farm  and 
common  before  the  inclosure,  but  was  confined  to  certain  crops  which  could  not 
grow  on  a  common :  there  the  crops  of  that  kind  grown  upon  the  allotment 
cannot  fall  within  the  modus.  The  only  doubt  in  the  present  case  arose  from 
the  decision  in  The  Bishop  of  Carlisle  v.  Blain,  1  Y.  &  J.  123.  I  feel  all  pos- 
sible respect  for  the  opinion  of  the  very  learned  Judge  who  pronounced  that 
decision ;  but  the  question  there  turned  upon  the  ri^ts  of  a  portionist,  and 
therefore  the  case,  whether  correctly  determined  or  not  as  to  that  point,  is  dis- 
tinguishable ""from  the  present  and  from  the  other  cases  which  have  been  r^-ia^ 
cited.  L  ^^^ 

Taunton,  J.  There  are  three  questions  in  this  case.  First,  in  respect  of 
what  right  the  duke  received  his  allotment:  whether  for  a  right,  or  quasi  right, 
of  common  in  the  waste,  or  whether  for  his  mere  interest  in  the  soil  there  ?  I 
think  it  was  in  respect  of  the  first.  The  duke  was  entitled  to  the  soil ;  he  had 
a  right  to  the  minerals,  and  to  the  surplus  herbage,  the  commoners  having  at 
the  same  time  their  respective  rights  of  herbage,  each  according  to  his  stmt 
Then,  by  the  express  provision  of  the  act,  the  duke  receives  an  allotment  in 
lieu  of  his  right  of  soil,  and  a  further  allotment,  which  is  that  now  in  question, 
and  which  must  be  in  lieu  of  his  right  of  herbage  or  quasi  common.    And  this 
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is  not  UHunal.  Such  allotments  in  respect  of  these  different  interests  were 
held  good  in  Arundel  v.  Lord  Falmouth,  2  M.  &  S.  440.  The  second  question 
was  upon  the  weight  of  evidence ;  and  I  think  the  juiy  were  justified  in  finding 
that  the  modus  covered  the  duke's  right,  or  quasi  right,  of  common.  Then, 
thirdly,  does  the  modus  cover  the  allotment  given  in  lieu  of  such  right,  to  the 
extent  of  exempting  these  crops  from  tithe  7  I  think  it  is  clear  from  the  cases, 
especially  StockweU  v.  Terry,  1  Yes.  115,  and  Steele  v.  Manns,  5  B.  &  A.  22, 
that  they  are  so  exempted.  In  the  first  case,  it  is  true,  the  particular  provi- 
sions of  the  act  of  parliament  were  relied  upon,  but  they  only  expressed  what 
the  law  would  otherwise  have  implied,  namely,  that  the  new  allotment  was  to 
be  enjoyed  in  the  same  manner,  with  respect  to  exemption  under  the  modus,  as 
*1621  ^^^  ^^^  common  right ;  if  the  one  was  wholly  covered  from  ^tithe,  the 
-'  other  was  to  be  so  too.  That  principle  is  dearly  adopted  by  Lord  Ten- 
terden,  C.  J.,  in  Steele  v,  Manns,  and  he  draws  a  distinction,  founded  on  it, 
between  that  case  and  Moncaster  v,  Watson,  8  Burr.  1875.  Here  the  jury  has 
found  that  the  modus  was  whole  and  entire,  covering  all  that  was  produced 
upon  the  wastes.  I  therefore  think  that  it  covers  the  crops  now  grown  upon 
the  allotment;  and,  consequently,  the  rule  must  be  discharged. 

Kule  discharged. 


The  Master,  Professors,  Fellows,  and  Scholars  of  DOWNING  COLLEGE  in 
the  University  of  Cambridge  v.  PURCHAS  and  TWEED.     Jan.  24. 

By  Btatnte  28  G.  8,  c.  64,  for  paving  the  town  of  Cambridge,  it  was  enacted  in  b.  28,  that 
oommififlioners  were  annaally  to  ascertain  the  sums  to  be  paid  by  rate  on  the  inhabi- 
tants for  the  purposes  of  the  act,  and  leyy  the  same  by  rate  upon  the  tenants  and  occu- 
piers of  all  housett  huUdrngt^  gardend,  tmemmt$t  and  hereditammtt  ioithin  the  tovm.  By 
8. 118,  the  amount  so  ascertuned  was  to  be  notified  to  the  vice-chancellor  of  the  uni* 
venity  and  mayor  of  the  town,  and  two-fifths  were  to  be  paid  *^  by  or  on  account  of  the 
%(nd  wuvertity"  lOL  by  the  corporation,  and  the  residue  out  of  certain  tolls  granted 
to  the  commissioners,  and  out  of  the  above-mentioned  rates.  By  s.  114,  the  chan- 
cellor or  vice-chancellor  of  the  university,  and  the  heads  of  colleges  and  halls  within 
the  said  university,  were  to  meet,  upon  such  notice  given,  and  apportion  the  respective 
soma  to  be  paid  towards  the  rate  out  of  the  university  chest,  and  by  the  several  col- 
leges and  halls.  By  84  G.  8,  c.  104,  s.  17,  it  was  provided,  that  ne  person  or  persons 
should  be  rated  under  that  or  the  former  act  for  any  farm,  meadow,  pasture,  or  arable 
land,  rented  or  occupied  by  any  inhabitant  of  the  town,  except  as  to  the  value  of  his 
dweBing-house,  yards,  gardens,  out-houses,  and  all  other  buildings  rented  and  occu- 
pied by  any  of  the  said  inhabitants,  situated  in  the  said  town. 

Dewning  College  was  founded,  and  incorporated  with  the  university,  after  the  passing 
of  Uiese  acta.  It  was  built  on  land  within  the  town,  but  which  had  not  before  paid 
paving-rate : 

Hdd,  that  the  college  was  liable  to  be  rated  as  a  part  of  the  university  for  a  portion  of 
the  two-fifths  payable  by  that  body,  and  was  not  rateable  as  a  part  of  the  town ;  for 
that  B.  28  of  tiie  paving  act  was  not  applicable  to  colleges,  and  sects.  118,  114,  ex- 
tended to  all  coU^ee  forming  part  of  the  university,  whether  erected  before  or  sinoe 
thaaot. 

Trespass  for  seizing  and  carrying  away  a  table.  Plea,  tbe  general  issue. 
At  the  trial  before  Alexander,  C.  B.,  at  the  Cambridge  Summer  assizes,  1828, 
^631  ^  *vc^^<^^  v^  found  for  the  plaintiffs,  subject  to  the  opinion  of  this 
^  Court  upon  the  following  ease : — ^The  table  was  seized  by  Tweed  under 
a  regular  warrant  from  Purchas,  who  was  a  justice  of  peace,  as  a  distress  for  a 
paving-rate  assessed  by  the  commissioners  under  an  act,  28  6.  3,  c.  64,  for 
paving,  cleansing,  and  lighting  the  town  of  Cambridge,  amended  by  84  0. 3,  o. 
104.  By  sect.  23,  of  the  first-mentioned  act,  the  commissioners  were  required 
onoe  a  year  to  aacertain  the  sums  to  be  paid  for  the  purposes  of  the  act,  <'  by 
rate  or  aasessments  on  the  several  inhabitants  of  the  town  of  Cambridse,^'  and 
to  levy  such  sums  by  a  rate ''  upon  the  several  tenants  or  occupiers  of  alThouseSi 
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bnildingfl,  gardens,  tenements,  and  hereditaments  within  the  said  town/'  ac- 
cording to  the  annual  yalne,  which  was  to  be  settled  according  to  the  rents  such 
houses,  &c.,  were  rated  at  for  the  relief  of  the  poor.  Sects.  Ill  and  112  pro- 
vided for  the  payment  of  the  first  expenses  under  the  act;  and  by  sect.  113  it 
was  enacted,  tiiat,  for  defraying  the  annual  charge  of  repairing,  cleansing,  and 
lighting  the  streets  within  the  town,  the  commissioners  should  annually,  after 
having  ascertained  the  sum  wanted,  give  notice  thereof  to  the  vice-chancellor  of 
the  universitv  and  the  mayor  of  the  said  town ;  and  two-fifths  of  the  said  charge 
should  be  paid  '^  by  or  on  account  of  the  said  university"  as  after  mentioned, 
10^.  by  the  corporation,  and  the  remaining  part  out  of  the  money  to  be  raised 
by  tolls  granted  by  the  act  to  the  conkmissioners,  and  by  rates  and  assessments 
therein  directed  to  be  levied  '^  on  the  several  tenants  or  occupiers  of  all  houses, 
&c.  ^as  in  sect.  23),  within  the  said  town."  By  sect.  114  it  was  enacted,  that 
within  seven  days  after  notice  ^ven  as  above  mentioned,  the  chancellor  or  vioe- 
chanoellor,  and  masters  or  heads  of  colleges  and  halls  within  the  said  univer- 
sity, '''should  meet  and  make  an  account  of  such  sum  or  sums  as  they  r^eigi 
should  deem  the  quota  or  proportion  of  the  sum  to  be  paid  out  of  the  ^ 
university  chest  for  the  pavement  and  other  works  to  be  done  under  the  act, 
belonging  to  the  university,  and  of  the  quotas  or  proportions  of  the  different 
colleges  and  halls,  which  respective  sums  should  amount  to  two-fifths  as  afore- 
said :  remedies  were  provided  in  case  of  neglect,  and  upon  non-payment  of  the 
rates,  the  vice-chancellor,  or  in  case  of  his  default,  the  commissioners,  were  re- 
quired to  issue  a  distress  warrant,  and  levy  upon  the  goods  of  the  university, 
or  of  the  college  or  hall  neglecting  to  pay.  Other  clauses  were  referred  to  in 
the  case,  the  substance  of  which,  as  far  as  it  is  material,  will  appear  from  the 
argument.  By  34  G.  3,  c.  104,  s.  17,  it  was  provided,  that  nothing  in  this  or 
the  former  act  should  extend  to  rate  or  assess  any  person  or  persons  for  any 
tithes,  &c.,  or  modus,  or  for  any  farm,  meadow,  pasture,  or  arable  land  rented 
or  occupied  by  any  of  the  inhabitants  of  the  said  town  of  Cambridge,  except 
only  as  to  the  value  of  his,  her,  or  their  dtoeUing-housef  yards,  gardens,  bams, 
ouAotises,  and  aU  other  buildings  rented  or  occupied  by  any  of  the  said  inhabi- 
tants, situate  in  the  said  town. 

Downing  College,  in  which  the  seizure  now  complained  of  to<^  place,  was 
erected  by  virtue  of  letters  patent  of  King  George  III.,  bearing  date  the  22d  of 
September  1800,  by  which  it  was  declared  that  the  master,  professors,  fellows, 
and  scholars,  and  their  successors  for  ever  should  be  a  body  corporate,  and 
should  be  deemed  and  taken  to  be  part  and  parcel  of  the  University  of  Cam- 
bridge, and  should  be  united  and  annexed  thereto  and  incorporated  therewith. 
An  act  of  parliament,  41  G.  3,  c.  140  (public,  local,  &c.),  was  obtained  in  the 
following  year,  to  enable  the  master,  professors,  &c.,  *to  build  the  col-  r*iQ^ 
lege  on  a  different  site  from  that  which  had  been  mentioned  in  the  let-  ^ 
ters  patent;  and  the  college  was  accordingly  erected  on  certain  land  in  the 
parish  of  St.  Benedict,  in  the  town  of  Cambridge,  which  land,  before  that  time, 
had  been  let  to  diffierent  tenants,  and  assessed  to  the  poor-rate.  It  had  also 
been  rated  to  the  poor  in  the  hands  of  the  present  plaintiffs,  and  was  so  at  the 
time  of  the  distress ;  but  the  case  did  not  state  that  any  paving-rate  had  been 
assessed  upon  it  before  it  was  purchased  by  the  plaintiffs ;  and  the  contrary  was 
assumed  in  argument  and  by  the  Court  in  giving  judgment.  From  the  opening 
of  the  college  in  1821,  they  had  been  charged  with,  and  pud,  their  proportion 
of  the  two-fifths  of  paving-rate  assessed  upon  the  university  under  28  G.  3,  c. 
64,  s.  113.  The  rate  for  which  the  distress  issued  was  assessed  under  the 
twenty-third  section  of  the  act,  upon  the- college,  as  part  of  the  town  of  Cam- 
bridge ;  and  the  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs were  liable  to  the  rate  in  respect  of  the  college  and  the  buildings  belonging 
to  it.     This  case  was  now  argued  by 

Starkie,  for  the  plaintiffs.  Downing  College  is  not  to  be  comddered  a  part  of 
the  town  of  Cambridge  for  the  purpose  of  this  rate.    When  tiie  act  28  G.  8, 
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c.  64,  was  framed;  the  amount  of  property  belonging  to  the  nniversitj  and  the 
town  respectiyely  was  taken  into  considerationy  and  the  proportions  of  rate 
fixed  by  sects.  Ill  and  113 ;  and  the  language  used  in  several  parts  of  the  act 
excludes  any  supposition  of  an  intent  that  a  college  afterwards  to  be  erected 
should  be  joined,  in  rating,  with  the  property  of  the  town.  It  is  evident,  where 
"  the  owners  and  occupiers  of  all  houses,  buildings,  gardens,  tenements,  and 
*l^61  ^^^i^°^^^^''  ^^  mentioned,  '^'that  the  "  tenements  and  hereditaments" 
-*  are  meant  to  be  ejusdem  generis  with  those  before  specified,  which  are, 
evidently,  houses,  &c.,  owned  and  occupied  by  individuals.  Sect.  25  provides 
that  a  certain  portion  of  the  rates  shall  be  borne  by  the  respective  landholdersy 
and  another  portion  by  the  respective  tenants  or  occupiers  of  the  said  messuages, 
buildings,  gsurdens,  tenements,  and  hereditaments  to  be  rated  by  virtue  of  the 
act ;  which  cannot  apply  to  ihe  colleges  :  and  again,  in  sect.  28,  it  is  enacted, 
that  if  the  tenant  or  occupier  of  any  house,  building,  garden,  tenement  or 
hereditament,  assessed  under  the  act,  shall  act  pay  his  rates  in  a  certain  time 
after  notice  left  at  his  dwdling-house  or  visual  place  of  abode,  the  same  may  be 
levied  by  distress.  And  in  the  seventeenth  section  of  34  G.  3,  c.  104,  the  lia- 
bility of  the  inhabitants  of  Cambridge  to  be  rated  for  their  houses,  buildings, 
gardens,  tenements,  and  hereditaments,  is  explained  and  limited  in  a  manner 
which  shows  that  the  rating  there  in  question  could  not  apply  to  colleges  either 
then  existing,  or  to  be  erected.  The  town  and  university  must,  for  the  pur* 
poees  of  these  acts,  be  considered  as  collective  names,  to  be  applied  according 
to  their  general  and  ordinary  signification  at  any  time  when  a  rate  should  be 
made.  Both  bodies  were,  of  course,  liable  to  fluctuate  in  magnitude  and  amount 
of  property ;  but  the  respective  quotas  of  rate  were  fixed  with  a  knowledge  of 
that  circumstance,  and  it  might  rather  have  been  expected  that  the  town  would 
increase  beyond  the  stated  proportion  than  the  university :  but  if  a  college  had 
become  extinct,  or  a  new  street  had  been  built,  this  would  be  no  reason  for 
diminishing  the  portion  of  assessment  laid  on  the  university,  or  augmentiuff 
*lfi71  ^^^  placed  upon  the  town.  If  a  new  college  is  liable  to  an  *iulditiond 
^  paving  rate  under  this  act,  the  same  might  be  alleged  of  a  new  court 
added  to  one  of  the  original  colleges. 

Chinning,  contrd.   It  would  be  a  great  hardship  if  the  university  could  extend 
itself  so  as  to  swallow  up  a  part  of  the  town,  and  yet  leave  the  remainder  subject 
to  the  same  proportion  of  rates.     In  Rex  v.  Gardner,  Cowp.  79,  it  was  held 
that  a  college  was  liable  to  an  additional  poor's-rate  for  ground  newly  taken 
into  it,  and  partly  built  upon,  and  partly  converted  into  a  garden  and  area ; 
h  fortiori,  a  new  college  added  to  the  university  should  bear  its  additional  part 
of  a  rate  like  the  present     And  if  this  be  so,  it  was  no  prejudice  to  the  uni- 
versity that  such  rate  should  be  levied  by  the  town  collectors.     The  plaintifb 
come  directly  within  the  twenty-third  section  of  28  G.  3,  c.  64^  as  tenants  and 
oeoopiers  of  land,  buildings,  and  gardens,  for  which  they  are  rated  to  the  poor; 
and  they  are  clearly  not  within  sects.  113  and  114,  which  relate  merely  to  the 
TUkivendly  as  then  composed,  and  have  no  words  applicable  to  after-built  col- 
leges.   If  the  establishment  of  such  colleges  had  been  foreseen,  there  would 
have  been  some  provision  for  regulating  the  proportions  of  rate  accordingly. 
8ect8.  Ill  and  112  provide  for  payment  of  the  first  expenses  under  the  act,  and 
fix  the  manner  in  which  the  chancdbr,  vice-chancellor,  and  heads  of  cdleffes 
ond  halls  are  to  raise  their  portion  of  those  moneys.     This  must  relate  to  ike 
niuters  of  colleges,  &c.,  at  that  time  existing.     Then  sect.  114  requires  the 
tMtlers  and  heads  of  colleges  from  time  to  time  to  meet  the  vice^hanceUor,  and 
*1681  ^  ^^^  quotas  of  rate  to  be  paid  by  the  university  "^and  colleges 
^  re^pectiYely.     There  was  not,  when  the  act  passed,  any  master  of 
Downing  College,  and  as  nothing  appears  in  any  of  the  clauses  to  include  the 
mister  of  a  future  college,  there  are  no  means  of  bringing  the  plaintiffs  within 
the  operation  of  sect  114.     Downing  College  is  undoubtedly  part  of  the 
untvennW,  but  the  question  is,  whether  it  be  so  for  the  present  purpose.    The 
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act  of  41  O.  dy  0.  140,  whieh  was  merely  for  changing  the  site,  and  for 
parposes  relative  to  the  erection  of  the  college,  can  have  no  bearing  on  this 
point. 

Starkicy  in  reply.  Bex  v.  Gardner,  Cowp.  79,  only  shows  that  a  college  is 
liable  to  be  rated  to  the  poor  in  proportion  to  the  valae  of  what  is  occupied 
there ;  it  proves  nothing  as  to  the  liability  of  a  newly-erected  college  under  the 
act  in  question. 

Lord  Tentebdbn,  C.  J.  I  am  of  opinion  that  Downing  College  is  not  liable, 
under  the  act  28  6.  8,  c.  64,  to  be  charged  with  paving-rate  as  part  of  the 
town  of  Cambridge.  The  question  depends  entirely  on  the  construction  of  the 
statute ;  and  the  enactment  there  is,  that  two-fifths  of  the  annual  charges  shall 
be  paid  by  or  on  account  of  the  university.  Then  it  is  ursed  that  Downing 
College  was  not  in  existence  when  the  act  passed :  and  I  should  have  said  there 
was  much  weight  in  the  argument  on  this  ground,  if  the  college  had  been  built 
upon  the  site  of  property  which  waa  before  liable  to  the  paving-rate  collected 
from  the  town ;  because  then,  by  exempting  the  college  from  this,  a  new  burden 
would  have  been  thrown  upon  the  holders  of  property  in  the  town.  ""But  pK^gq 
that  does  not  appear  to  have  been  the  fact ;  on  the  contrary,  it  may  be  ■- 
assumed  that,  before  the  erection  of  this  college^  the  ground  was  not  tributary 
to  the  paving-rate ;  and  the  question  is,  if  it  is  now  to  become  so  by  a  rate  laid 
upon  ihe  college  as  a  portion  of  the  town  f  The  college  is,  not  merely  by 
charter,  but  by  the  act  of  41  G.  3,  a  part  of  the  university ;  and  if,  as  I  think, 
the  proper  construction  of  the  paving  act  is,  that  the  university  was  to  pay  two- 
fifths  of  the  annual  rate,  without  reference  to  what  its  condition  might  be  at 
any  given  time,  the  plaintiffs  are  liable  to  be  charged  with  the  rest  of  the 
university,  but  not  as  a  part  of  the  town. 

LiTTLEDALE,  J.  I  think  the  '^  university"  in  this  statute  means  the  fluctu- 
ating body,  and  not  the  university  as  it  was  at  any  particular  time  y  and  this 
construction  is  more  convenient  than  if  the  respective  liabilities  of  the  town  and 
university  were  made  to  depend  on  the  increase  or  decrease  which  may  take 
place  in  either.  And  upon  a  general  view  of  the  act,  its  object  seems  to  be  to 
treat  the  two  bodies  as  separate  and  distinct  subjects  of  rate.  This  appears 
from  the  twenty-fifth  and  other  sections,  which  contain  provisions  not  applicable 
to  the  colleges.  Upon  these  grounds,  and  upon  the  general  construction  of  the 
word  <' university,"  I  think  the  best  interpretation  is,  that  the  legislature 
intended  the  town  to  be  rateable  as  the  town,  whatever  might  happen,  and  the 
university  as  the  university :  and  this  is  supported  by  the  explanation  of  the 
word  tenement  in  34  G.  3,  c.  104,  s.  17.  The  site  of  this  college  does  not 
appear  to  have  been  considered  rateable  as  part  of  the  town  when  the  first  stone 
was  laid;  and  I  see  no  reason  for  saying  that  the  college  became  so  when 
erected. 

Taunton,  J.  I  am  of  the  same  opinion.  In  Harrison  v.  Bulcock,  1  r^-tjn 
H.  Bla.  68,  the  question  arose,  whether  a  clause  in  the  land-tax  act  then  >- 
in  force,  exempting  hospitals  and  ''  any  of  the  buildinffs  within  the  walls  or  limits 
of  such  hospitals,"  extended  to  buildings  newly  added  to  an  hospital  on  land  not 
forming  part  of  its  original  site,  and  wnich  had  previously  paid  land-tax :  and 
it  was  held  that  such  buildings  were  exempted.  I  think  the  terms  of  Uie 
present  act,  relating  to  the  university,  are  general  enough  to  comprise  a  newlj 
erected  college. 

Pattsson,  J.  The  effect  of  34  G.  8,  c.  104,  s.  17,  in  restraining  the  general 
words  of  the  former  act,  is  very  important.  It  seems  clear  that  the  site  of 
Downing  College  was  not  treated  as  rateable.  If  ever  it  became  so,  it  must 
have  been  on  account  of  the  buildings  erected  on  it;  but  these,  as  soon  as  made, 
were  part  of  the  university  and  rateable  as  such,  according  to  the  distinction 
plainly  drawn  by  the  act  between  the  university  and  the  town. 

Judgment  for  the  plaintiffs. 
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HAKRINGTON  v,  PRICE  and  Another.    Jan.  24. 

An  estate  wm  eonTeyed  in  1808  by  J.  B.  to  W.  H.,  who  in  1812  conveyed  it  to  A.  H.,  and 
he  flold  it  in  1826  to  the  plaintiff.  The  original  vendor  did  not  deliver  up  the  title 
deeds.  In  1824  he  was  sued  by  the  then  owner  of  the  estate  for  the  deeds,  and  a 
verdict  was  recovered  against  him,  but  the  judgment  was  not  docketed.  He  absconded, 
and  in  1826  obtained  a  sum  of  money,  as  on  a  mortgage  of  the  estate,  from  one  of  the 
defendants,  with  whom  he  deposited  the  deeds.  On  trover  brought  in  1829  by  a  party 
claiming  through  the  conveyance  to  W.  H.,  it  was  held,  that  the  legal  owner  of  the 
estate  might  recover  the  deeds  from  the  mortgagee,  without  tendering  the  mortgage 
money. 

Tboy£B  for  title  deeds.  Plea,  not  gnilty.  At  the  trial  before  Lord  Ten- 
terden,  G.  J.,  at  the  Middlesex  sittings  after  Trinity  term,  1880,  a  verdict 
"^711  ^"^  found  for  *the  plaintiff,  subject  to  the  opinion  of  this  Coort  on  the 
-*  following  case : — 
In  1803,  the  estate  to  which  the  title  deeds  related,  was  duly  conveyed  by 
James  Brograve  to  William  Harrington  and  his  heirs  for  a  sum  of  money, 
which  was  paid,  and  the  purchaser  had  possession.  He  conveyed  it  in  1812  to 
his  nephew,  Andrew  Harrington,  by  whom,  in  1826,  it  was  sold  for  45/.,  and 
duly  conveyed  to  the  plaintiff,  who  was  lawfully  seised  of  the  estate  when  this 
action  was  brought.  At  the  time  of  the  conveyance  in  1803,  Brograve  refused 
to  deliver  up  the  title  deeds,  alleging  a  claim  in  respect  of  certain  quit  rents 
due  upon  the  estate  to  the  lord  of  the  manor,  but  this  claim  was  afterwards 
satisfied  (in  1812),  and  it  was  admitted  in  arguing  the  case,  that  Brograve  had 
no  right  to  the  deeds  as  against  the  plaintiff.  In  1824,  A.  H.,  the  then  pos- 
sessor of  the  estate,  sued  Brograve  in  trover  for  the  deeds  (which  had  been 
before  demanded  and  refused),  and  obtained  a  verdict  for  100/.,  to  be  reduced 
to  Is.  on  delivery  of  the  deeds.  Final  judgment  was  signed  and  a  fi.  fa.  issued, 
but  Brograve  absconded,  and  the  writ  was  not  executed  nor  the  deeds  delivered; 
and  the  judgment  was  not  docketed  till  1827.  In  September,  1825,  Brograve 
mortgaged  the  estate  to  the  defendant  Price  for  30/.,  and  deposited  the  title 
deeds  with  him.  The  plaintiff,  having  learned  in  October,  1829,  that  the  deeds 
were  in  the  hands  of  Price  and  the  other  defendant,  applied  to  have  them 
delivered  up,  but  the  defendants  refused.  Price  claiming  a  right  to  detain  them 
as  a  security  for  the  money  advanced  by  him  to  Brograve. 

Kdfy,  for  the  plaintiff.  The  plaintiff  is  entitled  to  these  deeds,  on  the  prin- 
*1721  ^^P^^  ^^  ^^^'  ^^^^  ^^^  right  to  the  '^'estate  carries  with  it  the  right  to  the 
^  title  deeds.  Nothing  has  occurred  to  divest  his  right,  or  confer  any 
title  upon  the  defendants.  Hooper  v.  Eamsbottom,  6  Taunt.  12,  is  exactly  in 
point.  The  judgment  against  Brograve  was  not  docketed,  but  that  makes  no 
difiEerenoe,  for  Brograve  would  still  have  had  no  title  if  no  action  had  ever  been 
brought  Again,  it  may  be  said  the  plaintiff  has  been  guilty  of  negligence, 
bat  how  can  that  alter  the  property  in  these  deeds  ?  He  might  reasonably  be 
unwilling  to  sue  Brograve  for  the  title  deeds  of  a  property  of  such  small  value. 
And  if  the  plaintiff  was  negligent,  the  defendant  Price  was  equally  so. 

Camphelly  contrd.  No  doubt,  as  between  the  vendor  and  vendee,  the  title 
deeds  follow  the  title  to  the  land ;  but  if  the  purchaser  has  allowed  the  vendor 
to  retain  them,  and  thus  to  commit  a  fraud  upon  an  innocent  party,  he  cannot 
maintain  an  action  for  the  recovery.  It  may  be  said  these  deeds  are  of  no 
nine  to  the  defendant,  since  he  cannot  get  the  land ;  but  that  is  not  so }  if  he 
eaa  discover  an  outstanding  term,  he  may  be  able  to  complete  his  title. 
PiimjEDAliE,  J.  It  is  found  in  the  case  that  the  plaintiff  has  the  legal  estate. 
There  cannot,  therefore,  be  any  term  outstanding.]  There  has  been  great 
negligence  in  the  Harringtons  in  not  securing  the  deeds.  It  was  the  business 
of  the  purchaser  to  obtain  them  before  he  paid  the  consideration  money.  If  he 
had  done  so,  and  they  had  afterwards  been  taken  from  him,  the  case  would 
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have  been  different.  Another  piece  of  negligence  consisted  in  not  docketing 
the  judgment.  If  that  had  been  done,  the  judgment  would  have  *ap-  ptciiro 
peared  as  a  lien  on  the  land,  and  the  mortgagee  would  not  have  lent  his  *- 
money.  In  such  a  case  as  this,  a  court  of  equity  would  not  interfere.  Thus, 
in  Head  v.  Egerton,  3  P.  Wms.  280,  where  a  second  mortgagee,  without  notice, 
had  possession  of  the  title  deeds,  the  Lord  Chancellor  would  not  compel  a  deli- 
very of  them  up  to  the  first  mortgagee  without  payment  to  the  second  of  his 
mortgage  money.  In  Hooper  v,  Ramsbottom,  6  Taunt.  12,  Wells,  the  pur- 
chaser, had  not  been  guilty  of  any  negligence  or  misconduct.  Besides,  Wells 
there  had  no  complete  right  to  the  possession  of  the  deeds,  whereas  Harrington 
had  a  perfect  title.  This  is  more  like  Parker  v,  Patrick,  5  T.  B.  175;  or  it  may 
be  considered  as  within  that  class  of  cases  regarding  personal  property,  where  a 
man  having  allowed  another  to  act  and  dispose  of  the  property  as  the  real  owner, 
is  taken  to  have  authorized  such  dealing  with  it,  and  cannot  recover  from  per- 
sons to  whom  it  is  conveyed.  On  the  same  principle,  the  plaintiff  here  cannot 
recover  the  deeds  from  F^ice  till  he  has  been  repaid  his  mortgage  money. 

Lord  Tenterden,  C.  J.  To  us,  sitting  in  a  court  of  law,  this  is  a  very  clear 
case.  It  is  an  established  principle,  that  whoever  is  entitled  to  the  land  has 
also  a  right  to  all  the  title  deeds  affecting  it.  But  it  is  contended  that  the  pur- 
chasers here  were  negligent  in  not  securing  the  title  deeds,  but  leaving  them  in 
the  hands  of  the  vendor.  Fraud  is  not  suggested  (which  might  have  made  a 
difference),  but  only  a  neglect  by  which  the  vendor  has  been  enabled  to  commit 
fraud.  Is  there,  however,  no  negligence  on  the  other  side,  when  a  man 
advances  money  upon  title  deeds  without  inquiring  as  '^'to  the  possession  p^i  ^  j 
of  the  land  ?  There  is  equal  negligence  on  both  sides.  We  are  pressed  ^ 
with  the  decision  of  Lord  Talbot  in  Head  v.  Egerton,  3  P.  Wms.  280.  But  the 
cases  are  not  alike ;  for  in  that  the  first  party  was  a  mortgagee,  here  he  was  a 
purchaser.  A  mortgagor  continues  in  visible  possession  of  the  premises,  and 
therefore  his  retaining  the  title  deeds  is  a  circumstance  more  likely  to  mislead. 
It  is  very  different  with  a  vendor.  I  do  not  presume  to  say  what  a  court  of  equity 
would  do  in  this  case  :  it  might  say  that,  when  both  parties  had  been  equally 
negligent,  it  would  not  interfere.  Here  the  plaintiJBf  brings  his  action  in  a 
court  of  law,  and  is  entitled  to  recover  on  his  legal  right. 

LiTTLEDALE,  J.  The  plaintiff  has  the  legal  right  to  these  deeds.  It  is  clear 
there  was  no  fraud  on  his  part ;  and  if  he  has  been  guilty  of  negligence,  this 
Court  cannot  say  that  his  title  is  not  good.  As  to  Head  v,  Egerton,  8  P.  Wms. 
280,  that  was  the  case  of  a  mortgage,  and  a  mortgagor  generally  remains  in 
possession  of  the  estate. 

Taunton,  J.  concurred. 

Patteson,  J.  This  is  put  by  the  defendant  on  the  ground  of  negligence; 
but  it  is  clear  that,  unless  there  was  such  negligence  as  amounted  in  effect  to 
a  fraud,  the  plaintiff  must  recover  on  his  strict  legal  right.  I  do  not  think 
there  was :  and  if  there  be  any  negligence,  it  is  quite  as  much  on  the  part  of 
the  defendant  as  the  plaintiff.  Postea  to  the  plaintiff. 


*SIMONS,  Clerk,  v.  JOHNSON  and  MOORE.    Jan.  24.      [♦ITS 

To  an  action  of  covenant  brought  by  N.  S.  against  J.  J.  and  another,  a  release  was 
pleaded,  which  began  by  reciting,  *<  that  varioue  disputes  were  subsisting  between 
N.  S.  and  J.  J.,  and  actions  had  been  brought  by  them  against  each  other,  which 
were  still  depending,  and  that  it  had  been  agreed  between  Uiem  that,  in  order  to  put 
an  end  thereto,  J.  should  pay  S.  160Z.  and  each  of  them  should  execute  a  release  to 
the  other  of  all  actions,  causes  of  action,  and  claims  brought  by  him,  or  which  he  had 
against  the  other;"  and  then  proceeded  in  the  usual  general  words  to  release  ail 
aeiiant,  j'c,  whaUoever: 
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Hdd,  that  tiie  effect  of  the  general  words  was  eonfined  by  the  reoital  to  aotionB  then 
commenced,  and  in  which  S.  was  the  party  on  one  side  and  J.  on  the  other,  and  that 
it  could  not  be  pleaded  in  bar  to  an  action  brought  by  S.  against  J.  and  otiiers  jointly : 
and  that  parol  CYidence  was  admissible  to  show  that,  at  the  time  of  executing  the 
release,  there  were  mutual  actions  depending  between  S.  and  J.  for  other  causes  than 
that  of  the  present  suit,  and  for  such  causes  only. 

C!oTSNANT  on  an  indenture  executed  by  the  plaintiff  of  the  one  part,  and 
the  defendant  Johnson  and  one  Henry  Walker,  overseers  of  the  poor  of  the 
township  of  the  South  end  of  Thurmaston,  in  the  parish  of  Belgrave,  in  the 
county  of  Leicester,  and  the  defendant  Moore  and  one  Thomas  Jonnson,  over- 
seers  of  the  township  of  the  North  end  of  Thurmaston,  of  the  other  part, 
whereby  it  was  amed  that  interest  should  be  paid  to  the  plaintiff  by  the 
churchwardens  and  overseers  of  the  poor  of  the  said  township  for  the  time 
beingy  on  a  sum  of  400/.,  and  the  principal  should  be  repaid  by  instalments  of 
35/.  every  year,  otherwise  a  certain  term  of  2000  years  created  in  certain  pre- 
mises, and  a  trust  to  sell  the  same  for  repayment  of  the  money,  should  con- 
tinue. And  there  was  a  covenant  by  the  defendants  and  the  other  overseers 
to  pay  the  interest,  and  also  the  principal  sum,  by  such  instalments,  to  the 
plauitiff.  The  breaches  were  non-payment  of  the  money  and  interest.  The 
defendant  Johnson  pleaded  that,  in  consideration  of  150/.  and  a  general  release 
granted  by  him  to  tne  plaintiff,  the  latter  had  released  him  from  the  causes  of 
actum  mentioned  in  the  declaration.  The  defendant  Moore  pleaded,  among 
other  pleas,  that  the  plaintiff  had  released  Johnson,  the  other  defendant.  The 
*1761  P^^°^^'  ^°  *^^^  replication,  denied  that  he  had  released  Johnson  from 
-'  the  causes  of  action  mentioned  in  the  declaration.  At  the  trial  at  the 
Summer  assizes  for  the  county  of  Leicester,  1830,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  this  Court  oil  the  following  case  : — 

The  sum  of  400/.  was  lent  by  the  plaintiff  and  another  person  who  died  in 
August,  1826,  in  moieties,  at  the  time  when  the  deed  stated  in  the  declaration 
was  executed,  and  for  the  purposes  therein  mentioned.  The  parish  of  Thur- 
maston  is  divided  into  two  parts,  the  North  end  and  the  South  end,  and  the 
usual  poor's-rates  and  assessments  for  each  end  were  regularly  made  and  levied, 
and  would  have  been  sufficient  to  pay  their  respective  shares  of  the  interest 
accruing  from  time  to  time  upon  the  said  sum  of  400/.,  if  they  had  been,  or 
legally  could  be,  so  applied.  Interest  on  the  plaintiff's  portion  of  the  400/. 
had  hsen  paid  by  each  township  to  December,  1825. 

The  release  pleaded  bore  date  the  11th  of  November,  1818,  and  was  in  the 
following  terms : — "  Whereas  various  disputes  and  differences  have  arisen  and 
are  subsisting  between  Nicholas  Simons  and  John  Johnson  of  Humberstone,  in 
the  county  of  Leicester,  and  actions  at  law  have  been  brought  by  them  against 
eocA  other  which  are  still  depending :  and  it  has  been  agreed  between  them, 
that  in  order  to  put  an  end  tnereto,  J.  Jobnson  shall  pay  to  N.  Simons  150/., 
and  that  each  of  them  shall  execute  to  the  other  a  good  and  valid  release  of  all 
acdons,  causes  of  action,  claims,  and  demands  brought  by  him,  or  which  he 
has  against  the  other  of  them :  Now  these  presents  witness,  that  in  pursuance 
and  performance  of  the  said  agreement  on  the  part  of  N.  Simons,  and  in  con- 
*n71  sideration  of  the  *said  sum  of  150/.  to  N.  Simons  in  hand  well  and  truly 
-^  paid  by  J.  Johnson  at  or  before  the  execution  hereof,  and  of  J.  Johnson 
having  executed  to  N.  Simons  such  release  as  aforesaid,  he,  N.  Simons,  hath 
remised,  released,  and  for  ever  quitted  claim,  and  by  these  presents  doth  remise, 
&c.,  unto  the  said  J.  Johnson,  his  heirs,  executors,  and  administrators,  and 
every  of  them,  all  and  all  manner  of  actions  and  causes  of  action,  suits,  con- 
troversies, sums  of  money,  bills,  bonds,  writings  obligatory,  accounts,  reckon- 
ings, damages,  judgments,  executions,  claims  and  demands  whatsoever,  both  at 
law  and  in  equity,  which,  against  him,  J.  Johnson,  his  heirs,  executors,  and 
administrators,  or  any  of  them,  or  against  his,  their,  or  9Lnj  of  their  lands, 
tenements,  goods,  chattels,  or  real  or  personal  estate,  he  N.  Simons  now  hath, 
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or  he,  big  heira,  ezecntors,  or  administrators  may  hereafter  claim,  for,  upon, 
or  by  reason  of  any  matter,  cause,  or  thing  whatsoever  from  the  beginning 
of  the  world  to  the  day  of  the  date  of  these  presents." 

The  following  admissions  were  made.  None  of  the  actions  at  law  referred 
to  by  the  deed  or  release  mentioned  in  the  pleadings  had  any  reference  to  the 
deed  on  which  the  action  was  founded,  or  the  money  sought  to  be  recoTcred  on 
the  same ;  but  such  admission  was  not  to  preclude  the  defendants  respectiyelj 
from  insisting  on  giving  evidence  at  the  trial  that  the  debt  sought  to  be  re- 
covered was  intended  to  be  released  thereby,  or  that  disputes  and  differences 
existed  between  the  plaintiff  and  defendant  at  the  time  of  the  execution  of  such 
release,  touching  the  deed  upon  which  the  action  was  brought.  The  due  exe- 
cution of  that  deed,  and  of  the  deed  of  release  mentioned  in  the  pleadings,  and 
the  receipt  of  150/.  by  the  plaintiff  from  the  defendant  ^mentioned  in  ■^i'tq 
the  memorandum  subscribed  to  such  deed,  were  also  admitted.  No  ^ 
evidence  was  offered  by  the  defendants  upon  the  subject  of  the  release.  On 
the  part  of  the  plaintiff  evidence  was  given  that  previous  to  the  execution  of 
the  release  the  defendant  Johnson  had  occupied  a  farm  as  tenant  to  the  plain- 
tiff; that  upon  Johnson  quitting  it,  certain  disputes  had  arisen  between  the 
parties,  the  plaintiff  claiming  arrears  of  rent,  and  compensation  for  breaches 
of  covenant;  and,  on  the  other  hand,  that  Johnson  had  brought  one  or  more 
actions  against  the  plaintiff  for  an  illegal  arrest.  These  disputes  had  been  the 
subject  of  arbitration ;  and  the  evidence  was  offered  with  a  view  to  prove  that 
it  was  with  reference  to  these  disputes  only  that  the  release  was  given.  The 
defendants  objected  to  this  evidence  as  inadmissible;  and  it  was  onlv  received 
subject  to  their  right  of  insisting  upon  such  objection  in  the  Court  above. 

FoUeity  for  the  plaintiff.  The  question  is.  Whether,  although  the  money  was 
advanced  for  parochial  purposes,  for  which  the  two  defendants  rendered  them- 
selves personidly  liable,  the  release  in  the  present  case  will  operate  to  bar  the 
plaintiff  ?  Now  it  is  a  well-established  rule  of  construction,  that  where  there 
is  a  particular  recital  in  a  deed,  and  general  words  of  release  are  afterwards 
inserted,  the  generality  of  the  words  shall  be  qualified  by  the  recital.  Knight 
V.  Cole,  3  Lev.  273;  Thorpe  v.  Thorpe,  1  Ld.  Raym.  286;  Payler  v.  Homer- 
sham,  4  M.  &  S.  423.  Milboum  v.  Ewart,  5  T.  R.  381,  went  on  the  same 
principle.  Applying  that  rule  to  the  present  case,  it  appears  clearly  *that  r^y^^ 
the  release  cannot  apply  to  this  action;  for  the  recital  is,  that  disputes  I-  ' 
had  arisen  between  N.  Simons  and  J.  Johnson,  and  actions  at  law  have 
been  brought  by  them  against  each  other,  which  were  still  depending,  and  that 
it  had  been  agreed  to  put  an  end  thereto,  that  is,  to  the  actions  and  disputes 
between  Simons  on  the  one  side,  and  Johnson  on  the  other.  The  present 
action  is  one  between  Simons  on  the  one  side,  and  Johnson  and  Itfoore  on  the 
other.  It  is  clearly,  therefore,  one  not  contemplated  in  the  recital.  Besides, 
the  sum  paid  by  Johnson  was  150/.,  and  the  plaintiff  here  claims  400/.  and 
interest.     The  Court  here  called  upon 

Fynes  Clinton^  for  the  defendant,  Johnson.  No  doubt  the  general  words  of 
a  release  may  be  qualified  by  the  recital.  But  the  intention  to  restrain  it  must 
appear  from  the  instrument  itself;  no  parol  evidence  is  admissible.  Where, 
indeed,  the  instrument  itself  shows  that  it  applies  to  some  particular  object, 
parol  evidence  may  be  i-eceived  to  show  that  that  object  was  distinct  from  the 
subject-matter  of  the  action.  In  Payler  v.  Homersham,  4  M.  &  S.  423,  the 
release  was  confined  by  the  recital  to  a  particuUr  class  of  debts,  namely,  those 
due  from  the  partv  in  his  sole  right,  it  was,  therefore,  competent  to  the  pUintiff 
to  show  that  the  debt  he  was  suing  for  was  not  one  of  that  nature ;  and  parol 
evidence  miffht  have  been  given  in  support  of  the  replication,  not  to  explain 
the  release,  but  to  apply  it.  But  in  the  present  case  the  recital  is,  that  it  had 
been  agreed  that  each  should  release  to  the  other  aU  actions  brought  by  him, 
or  which  he  had  against  the  other :  it  is  not  confined  to  all  tuck  actions,  which 
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^on-i  might  *kaTe  raised  this  qaestion.  Then  the  consideration  is  not  merely 
-■  the  sam  of  150/.,  but  also  a  general  release  by  Johnson  of  all  actions 
Msinst  Simons,  which  must  have  heen  a  material  part  of  the  consideration. 
£iight  0.  Cole,  3  Lev.  273,  is  in  favour  of  the  defendant :  there  the  instrument 
itself  was  looked  to ;  and  bj  reference  to  that  it  appeared  clearly  to  have  been 
the  intention  of  the  parties  to  confine  it  to  the  legacy. 

Oolericlge,  for  the  defendant,  Moore.  If  this  release  be  available  for  Johnson, 
it  is  so  for  Moore.  [Lord  Tsnterden,  C.  J.  That  is  a  good  reason  why  it 
is  not  available.]  One  of  two  co-covenantors  will  be  discharged  by  a  release  to 
the  other,  whether  the  parties  intended  a  general  release  or  not.  In  Rotheram 
V.  Crawley,  Cro.  £1.  370,  the  court  expressly  held,  that  though  the  intent  was 
not  to  extinguish  the  debt,  yet  it  was  so  extinguished  by  the  general  words  of 
release.     That,  if  good  law,  is  stronger  than  the  present  case. 

Lord  TsNTERDSN,  C.  J.  It  appears  to  me  that  Payler  v.  Homersham,  4  M. 
&  S.  423,  is  well  founded  in  law  and  common  sense,  and  is  not  distinguishable 
firom  the  present  case.  It  is  said  we  must  look  to  the  recital  of  the  release, 
and  find  something  there  sufficient  to  confine  the  effect  of  the  general  words. 
If  I  do  so  here,  I  find  this  was  intended  to  operate  as  a  qualified  release.  It 
states  that  disputes  are  subsisting  between  Simons  and  Johnson,  about  which 
actions  at  law  have  been  brought,  and  that  it  has  been  agreed,  in  order  to  put 
an  end  thereto,  that  each  of  them  shall  execute  a  release  of  all  actions  and 
^-.n^-,  "^causes  of  action,  claims  and  demands,  brought  by  him  against  the 
^  other.  I  cannot  read  this  without  seeing  that  the  release  which  follows 
was  intended  to  apply  to  the  matter  recited,  namely,  the  actions  then  depending^ 
and  that  the  object  was  to  put  an  end  to  them.  The  generality  of  the  language 
was,  then,  confined  by  the  recital,  so  as  to  render  it  competent  to  the  plaintiff 
to  give  parol  evidence  of  the  nature  of  those  actions,  and  thereby  show  that 
the  subject  of  the  present  action  was  not  part  of  the  matter  intended  to  be 
released. 

LiTTL£DAi<E,  J.  Payler  v,  Homersham,  4  M.  &  S.  423,  and  Solly  v.  Forbes, 
2  B.  &  B.  38,  show  that  the  general  words  of  a  release  may  be  qualified  by  the 
rsdtal.  There  can  be  no  doubt  that  the  matter  contemplated  in  this  release 
was  the  actions  there  referred  to,  and  parol  evidence  was  admissible  to  show 
that  the  subject-matter  of  the  present  action  was  not  involved  in  them ;  as 
where,  in  a  mil,  the  testator  has  used  words  which,  by  reason  of  some  extrinsic 
dicumstanee,  require  explanation  by  evidence  respecting  the  situation  of 
property  or  other  facts. 

Taunton,  J.  Nothing  oan  more  clearly  show  that  the  release  was  intended 
to  be  qualified,  and  apply  to  the  disputes  between  Simons  and  Johnson  only, 
than  the  fact  of  Moore,  whose  name  does  not  once  appear  in  the  instrument, 
now  claiming  a  benefit  under  it. 

Patteson,  J,,  concurred.  Judgment  for  the  plaintiff. 


♦182]  ♦DOE  dem.  CUKTIS  v,  SPITTY.    Jan.  25. 

A  notice  to  produce  deeds  was  served  on  defendant's  attorney  in  Essex  on  Saturday,  the 
eommiasion  day  of  the  assises  being  Monday;  the  attorney  went  to  London  and 
fetched  them.  A  notice  was  serred  on  the  Monday  evening  to  produce  another  deed. 
The  attorney  stated  he  had  been  to  town  to  fetch  the  deeds ;  and  if  the  plaintiff  would 
pay  the  expense  of  sending  for  this  from  town,  where  it  was,  it  should  be  had.  No 
offer  to  pay  was  made,  and  tiie  trial  was  on  Thursday : 

Held,  that,  under  these  drcnmstances,  the  plaintiff  was  not  entitled  to  give  secondary 
efidenee  of  the  last-mentioned  deed. 

This  was  an  ejectment  tried  at  Chelmsford  at  the  last  Spring  assizes  for  the 
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county  of  Essex,  before  Gurrow,  B.,  when  a  verdict  was  obtained  for  the  plain- 
tiff. The  lessor  of  the  plaintiff  gave  secondary  evidence  of  a  deed  in  the 
defendant's  possession.  This  was  objected  to,  and  the  question  turned  upon 
the  sufficiency  of  the  notice  to  produce  the  original.  A  notice  had  been  given 
before  the  previous  Summer  assizes  to  produce  a  number  of  deeds,  but  this 
particular  one  was  not  included.  On  the  Saturday  before  the  last  Spring 
assizes,  which  commenced  on  Monday,  notice  was  served  upon  the  defendant's 
attorney,  at  Billericay,  in  Essex,  to  produce  the  deeds  mentioned  in  the  former 
notice.  On  Monday  evening  about  seven  o'clock,  fresh  notice  was  given  to 
the  defendant's  attorney  at  Billericay,  to  produce  this  particular  deed.  He 
stated  to  the  person  who  served  the  notice  (and  the  statement  was  not  dis^ 
puted)  that  the  deed  was  in  London ;  that  ne  had  already  been  to  town  to 
fetch  the  other  deeds,  and  if  the  lessor  of  the  plaintiff  would  pay  the 
expense  of  the  journey,  this  also  should  be  had.  There  was  no  offer  to  pay 
such  expenses,  and  the  deed  was  not  produced  at  the  trial.  The  cause  was 
tried  by  a  special  jury,  and  was  appointed  for  Wednesday,  but  was  not  tried 
till  Thursday.  The  learned  Judge  thought  the  notice  sufficient,  and  received 
the  secondary  evidence.  Thesiger  in  the  following  term  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  this  notice  was  not  sufficient. 

'''(riemey  now  showed  cause.     There  was  ample  time  to  send  to  Lon-  pte^oo 
don.     If  a  letter  had  been  written  to  the  office  where  the  deed  was  said  I- 
to  be,  it  might  have  been  down  by  Wednesday.     It  is  not  pretended  that  the 
parol  evidence  offered  was  inaccurate. 

ITiesiger  and  Steer  in  support  of  the  rule.  The  notice  given  had  required 
the  production  of  thirty  different  deeds,  omitting  that  in  question,  and  had 
been  complied  with.  Then  the  party  who  served  the  second  notice,  which  waa 
on  the  commission  day  of  the  assizes,  was  told  how  the  deed  in  question  might 
be  procured,  and  that  ought  to  have  been  done  at  the  expense  of  the  lessor  of 
the  plaintiff. 

Lord  Tentebben,  G.  J.  Under  the  special  circumstances  of  this  case  the 
notice  was  insufficient.  A  notice  to  produce  deeds  is  served,  the  attorney 
goes  to  town  and  fetches  them.  Then,  at  the  time  which  has  been  stated,  he 
is  served  with  another  notice ;  whereupon  he  says,  I  have  been  to  town  already, 
if  you  desire  to  have  this  deed,  pay  the  expense  of  sending  for  it,  and  you  shall 
have  it.  That  is  not  done;  and  I  think  the  defendant  was  justified  in  not 
complying  with  the  notice,  and  was  not  bound  to  have  his  title-deeds  sent  by  a 
coach,  if  the  other  party  refused  to  be  at  the  expense  of  a  special  messenger. 

LiTTiiEDALB,  Taunton,  and  Pattbbon,  Js.^  concurred.      Rule  absolute. 


♦The  KING  v.  CHARLES  MOORE.    Jan.  25.  [*184 

Indiotment  charged  the  defendant  with  keeping  certain  inclosed  lands  near  the  king's 
highway,  for  the  purpose  of  persons  frequenting  the  same  to  practise  rifle  shooting, 
and  to  shoot  at  pigeons  with  fire-arms;  and  that  he  unlawfully  and  i^jurioiisly 
caused  divers  persons  to  meet  there  for  that  purpose,  and  suffered  and  caused  a  great 
number  of  idle  and  disorderly  persons  armed  with  fire-arms  to  meet  in  the  highways, 
&c.,  near  the  said  inclosed  grounds  discharging  fire-arms,  making  a  great  noise,  &&., 
by  which  the  king's  subjects  were  disturbed  and  put  in  peril. 

At  ihe  trial  it  was  proved,  that  the  defendant  had  converted  his  premises,  which  were 
situate  at  Bayswater,  in  the  county  of  Middlesex,  near  a  public  highway  there,  into 
a  shooting  ground,  where  persons  came  to  shoot  with  rifles  at  a  target,  and  also  at 
pigeons ;  and  that  as  the  pigeons  which  were  fired  at  frequently  escaped,  persons 
collected  outside  of  the  ground  and  in  the  neighbouring  fields  to  shoot  at  them  as  they 
strayed,  causing  a  great  noise  and  disturbance,  and  doing  mischief  by  the  shot :  Held, 
that  the  evidence  supported  the  allegation,  that  the  defendant  caused  such  persons  to 
assemble,  discharging  fire-arms,  &c.,  inasmuch  as  their  so  doing  was  a  probable  con- 
sequence of  his  keeping  ground  for  shooting  pigeons  in  such  a  place. 
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Indictmxnt  charged  the  defendant  in  the  first  two  counts  with  keep* 
ing  certain  inclosed  hinds,  grounds,  and  premises  near  to  the  king's  high- 
way, and  to  private  dwelling-hotises,  for  the  purpose  of  persons  frequenting 
sudi  grounds  and  meeting  therein  to  practise  rifle-shooting,  and  to  shoot  at 
pigeons  with  suns,  and  that  he  did  unkwfully  and  injuriously  cause  divers  persons 
to  meet  and  frequent  there  for  that  purpose ;  and  did  unlawfully  and  injuri- 
oosly  permit  and  suffer  and  cause  and  occasion  a  great  number  of  idle  and  dis- 
orderly persons,  aimed  with  guns  and  fire-arms,  to  meet  and  assemble  in  the 
streets,  highways,  and  other  places  near  and  about  the  said  inclosed  premises 
of  him  (defendant),  discharging  fire-arms  and  making  a  great  noise,  disturbance, 
and  riot,  by  means  whereof  the  king's  subjects  were  disturbed,  and  put  in  peril. 
The  third  and  fourth  counts  were  for  keeping  a  ground  for  rifle-shooting  at  a 
taiget,  and  causing  persons  to  assemble  and  shoot  there,  by  means  whereof,  &c., 
(as  before).     Plea,  not  guilty.     At  the  trial  before  Lord  Tenterden,  C.  J., 
at  the  Middlesex  sittings  after  last  Trinity  term,  it  was  proved  that  the  de- 
fendant, a  gun-maker,  had  taken  some  land  at  Bavswater,  in  the  county  of 
*1851  ^id^^^^^^  distant  about  100  feet  *from  the  north  side  of  the  main 
-^  London  and  Uzbridge  road,  and  had  inclosed  part  of  it,  and  converted 
it  into  a  shooting-ground,  where  persons  came  to  practise  with  rifles  at  a  target 
on  a  mound,  and  to  shoot  at  pigeons.     It  was  also  proved  that,  as  the  pigeons 
which  were  fired  at  often  escaped,  it  was  the  custom  for  idle  persons  to  collect 
outside  the  grounds  and  in  the  neighbouring  fields  to  shoot  at  the  birds  as  they 
strayed ;    these  persons  were  called  scouts ;  and  there  was  some  evidence  to 
show  that  the  defendant  employed  people  to  keep  them  off  his  own  grounds. 
Some  injuries  were  said  to  have  been  received  from  the  bullets  and  shot  used 
in  these  grounds ;  but,  as  the  defendant  contended,  they  arose  entirely  from 
the  scouts,  for  whose  acts,  he  urged,  he  could  not  be  responsible.     Lord  Ten- 
terden, Jiowever,  thought  otherwise,  and  directed  the  jury  to  find  him  guilty 
on  the  first  four  counts,  but  reserved  leave  for  him  to  move  to  enter  a  verdict 
of  not  guilty  on  the  first  two. 
The  defendant  this  day  being  brought  up  for  judgment, 
Joy  now  moved  accordingly.     The  illegal  acts  of  the  scouts  who  shoot  these 
ingeons  cannot  be  charged  upon  the  defendant,  for  that  would  be  to  impute 
gQilt  where  there  is  no  criminal  act  or  purpose  traced  to  the  party,  and  to  make 
him  answerable  for  the  acts  of  others,  over  whom  he  has  no  control.     Nor  can 
such  purpose  be  looked  upon  as  a  legal  inference  from  the  result,  because  that 
result  is  not  a  necessary  consequence  of  the  acts  of  the  defendant,  inasmuch 
as  it  never  would  follow  from  them,  were  it  not  for  the  unauthorized  and 
^oa-i  ^^proper  intervention  of  other  persons.    The  acts  of  such  persons 
^  cannot  be  accounted  his  acts.     So  far  from  being  his  agents  or  servants, 
or  in  any  way  subject  to  his  authority,  they  even  refuse  to  depart  at  his  request. 
The  indictment  asserts  "  that  he  did  cause  and  occasion,"  sc, ;  but  according 
to  the  facts  proved,  the  misconduct  of  these  strangers,  and  that  alone,  is  the 
direct  and  proximate  and  criminal  cause.     He  only  furnishes  the  indirect  and 
innocent  occasion.     The  real  wrongdoers  in  this  case  are  amenable  to  justice, 
and  would  have  been  the  proper  objects  of   this  prosecution.     It  may  be  said 
that  there  is  a  difficulty  in  proceeding  against  so  many;  but  if  this  be  so,  still 
it  does  not  follow  that  when  a  collection  of  idle  people  commit  a  nuisance,  the 
attraction  which  drew  them  together  may  not  be  peifectly  innocent :  otherwise, 
the  exhibition  of  prints  in  a  window  would  render  a  print-seller  liable  to  an 
bdietment  wherever  the  footpath  was  obstructed  by  the  number  of  gaaers. 
And  yet  even  this  would  not  be  so  hard  as  the  present  prosecution,  because  it 
is  the  print-seller's  object,  by  exposure  of  the  prints,  to  arrest  the  progress  of 
pueers,  and  thereby  induce  them  to  purchase ;  whereas  the  defendant  could 
have  no  desire  to  attract  the  idlers  who  created  the  nuisance  here  charged.     In 
Bex  V.  Cross,  3  Campb.  226,  Lord  EUenborough,  in  allusion  to  the  mention 
bj  oounsel  of  the  possibility  of  a  hundred  indictments  every  time  a  rout  was 
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Siven  by  a  lad  j  at  the  west  end  of  the  town,  puts  this  qaestion,  ^'  la  there  any 
oubt  that,  if  ooaohea,  on  the  occasion  of  a  rout,  wait  an  unreasonable  lengu 
of  time  in  a  pnblic  street,  and  obstruct  the  transit  of  his  majesty's  subjects, 
*the  persons  who  cause  and  permit  such  coaches  so  to  wait  are  guilty  of  pi  o*t 
a  nuisance  ?"  By  which  he  appears  to  haye  meant,  not  that  the  lady  ^ 
herself  ought  to  be  indicted,  but  only  such  of  her  guests  as  blocked  up  the  way 
by  ordering  their  carriages  to  wait,  instead  of  drawing  off,  and  returning  when 
wanted.  They,  of  course,  as  obstructing  the  way  by  their  equipages  and  ser- 
vants, would  be  responsible,  and  not  the  person  who  invited  them.  And  the 
present  case  is  more  favourable  to  the  defendant,  for  he  did  not  even  invite  the 
persons  who  committed  the  nuisance.  Suppose  a  piece  of  ground  were  dedi- 
cated to  archery  or  cricket  in  a  situation  where  a  crowd  of  spectators  were 
frequently  collected,  so  as  to  obstruct  an  adjoining  path,  or  trespass  on  adjoin- 
ing fields,  could  the  owner  of  such  a  piece  of  ground  be  thereupon  convicted  of 
a  nuisance  ?  Or,  if  the  woods  of  an  estate  abounding  with  game  are  inter- 
sected by  a  high  road,  upon  or  near  which  idle  persons  congregate  from  a 
neighbouring  town  for  the  purpose  of  shooting  such  pheasants  as  cross  it  when 
the  covers  are  beaten,  a  not  uncommon  case,  could  the  proprietor  of  such  estate 
(who  preserves  the  game)  be  indicted  for  the  nuisances  these  people  would 
probably  commit,  provided  nothing  were  done  by  himself,  or  his  friends  or 
servants,  to  alarm  or  injure  the  public  travelling  on  the  highway  ?  If  not, 
how  can  the  defendant  be  held  responsible  under  the  present  circumstances  f 
He  neither  committed  the  nuisance  in  his  own  person,  nor  was  it  his  object  to 
induce  others  to  commit  it ;  nor  was  it  a  necessary  and  inevitable  consequence 
of  any  act  of  his,  being  done  by  persons  beyond  his  control :  and  those  persons 
are  themselves  amenable  to  punishment  for  it. 

*Sir  James  Scarlett,  contrd,  was  stopped  by  the  Court.  r*188 

Lord  Tenterden,  0.  J.  The  defendant  asks  us  to  allow  him  to  1* 
make  a  profit  to  the  annoyance  of  all  his  neighbours  3  if  not,  it  is  said  we  shall 
strain  the  law  against  him.  If  a  person  collects  together  a  crowd  of  people  to 
the  annoyance  of  his  neighbours,  that  is  a  nuisance  for  which  he  is  answerable. 
And  this  is  an  old  principle.  Here  the  defendant  invites  persons  on  his  own 
ground  to  shoot  pigeons.  The  effect  of  that  is,  that  idle  people  collect  near 
the  spot :  they  tread  down  the  grass  of  the  neighbouring  fields,  destroy  the 
fences,  and  create  alarm  and  disturbance.  It  is  not  found  that  the  defendant 
has  attempted  to  prevent  their  so  collecting.  He  has  indeed  had  them  driven 
off  his  own  ground,  but  that  is  all.     I  cannot  say  that  the  verdict  is  wrong. 

LiTTiiEDALE,  J.  It  has  been  contended  that  to  render  the  defendant  liable, 
it  must  be  his  object  to  create  a  nuisance,  or  else  that  that  must  be  the  neces- 
sary and  inevitable  result  of  his  act.  No  doubt  it  was  not  his  object,  but  I 
do  not  agree  with  the  other  position ;  because,  if  it  be  the  prchMe  conse- 
quence of  his  act,  he  is  answerable  as  if  it  were  his  actual  object.  If  the 
experience  of  mankind  must  lead  any  one  to  expect  the  result,  he  will  be 
answerable  for  it. 

Taunton,  J.  In  Hawkins  P.  C.  b.  i.  c.  75,  s.  6,  7,  it  is  laid  down  that  all 
common  stages  for  rope-dancers,  and  all  common  gaming-houses,  are  nuisances 
in  the  eye  of  the  law,  ''not  only  because  they  are  great,  temptations  to 
^idleness,  but  because  they  are  apt  to  draw  together  great  numbers  of  ration 
disorderly  persons,  which  cannot  but  be  very  inconvenient  to  the  neigh-  ^ 
bourhood.  Also,  it  hath  been  holden  that  a  common  playhouse  may  be  a 
nuisance  if  it  draw  together  such  numbers  of  coaches,  or  people,  &c.,  as  prove 
ffenerally  inconvenient  to  the  places  adjacent."  The  present  is  a  very  simi- 
lar case. 

Patteson,  J.,  concurred.  Bule  refused  (a). 

Judgment  was  not  pressed  by  the  prosecutors,  the  defendant  entering  into 
recognisances  to  discontinue  the  shooting. 

(«)  Bee  Betterton'B  case,  5  Mod.  142 ;  Skinn.  626. 
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JOHN  SMITH  V.  GOMPTON  and  Others,  Exeoatore  of  SOUTHWELL.(a) 

By  indenture,  reciting  a  power  vested  in  A.  B.  to  dispose  of  certain  premises,  and  that 
C.  D.  had  contracted  to  purchase  them,  A«  B.  appointed  and  conTcjed  them  to  the 
use  of  C.  D.,  his  heirs,  &c.,  and  covenanted  that  the  power  in  A.  B.  was  then  in  force 
and  not  executed;  and  also  that  he,  A.  B.,  then  had  in  himself  good  right,  title, 
power,  and  authority  to  limit  and  appoint,  and  to  grant,  bargain,  sell,  &o.,  the 
premises  to  the  said  uses;  and  ftirther,  that  the  premises  should  be  held  and 
eigoyed  to  the  said  uses,  without  the  let  or  interruption  of  A.  B.  or  any  claiming 
under  or  in  trust  for  him ;  and  also  for  farther  assurance  by  A.  B.  and  all  so  claim- 
ing: 

Hel(^  that  the  second  covenant  was  absolute,  for  good  title  against  all  persons,  and  not 
to  be  qualified  by  reference  to  the  other  covenants,  inasmuch  as  there  were  no  words, 
either  in  the  second  covenant  itself,  or  in  preceding  or  subsequent  ones,  to  connect  it 
with  them. 

CovsNAKT. — ^By  indenture  made  between  the  testator,  John  Southwell,  of 
the  first  part,  the  plaintiff  of  the  second,  and  T.  S.  of  the  third,  after  reciting 
i^QM  certain  former  indentures  of  lease  and  release,  by  which  "^the  premises 
^  after  mentioned  were  conveyed  to  such  uses  and  for  such  estates  as 
Southwell  should  by  deed  appoint,  and  reciting  also  that  the  plaintiff  had  con- 
tracted with  Southwell  for  the  absolute  purchase  of  the  said  premises  in  fee 
ample,  and  had  desired  that  they  might  be  limited  and  appointed  to  T.  S.  and 
his  heirs  to  certain  uses;  it  was  witnessed,  that  Southwell,  in  pursuance  of 
the  agreement,  and  of  the  said  power,  and  of  every  other  power  vested  in  him, 
did  limit,  declare,  direct,  and  appoint  that  the  said  premises  should  remain  and 
continue,  and  that  all  other  conveyances  thereof  should  enure,  to  the  uses  after 
mentioned ;  and  it  was  further  witnessed,  that  Southwell,  in  pursuance  of  such 
power  and  powers  did  grant,  bargain,  sell,  dispose  of,  alien,  release,  and  con- 
firm to  T.  S.  and  his  heirs  (in  his  possession  then  being  by  a  previous  baroain 
and  sale)  all  that  messuage,  tenement,  &c.  (described  in  the  deed)  habendum 
to  T.  S.,  his  heirs  and  assigns,  to  such  uses  as  the  plaintiff  should  appoint ; 
and  in  default  of  such  appointment,  to  the  use  of  the  plaintiff  and  his  assigns 
for  his  life,  &c.,  and  ultimately  to  the  use  of  the  plaintiff's  heirs  and  assigns 
for  ever.  The  declaration,  after  stating  the  indenture  thus  fiir,  set  forth  a 
covenant  by  Southwell,  that  he,  Southwell,  then  had  in  himself  good  right,  &o., 
to  appoint,  and  to  grant,  bargain,  and  sell,  &c.,  the  premises  to  T.  S.  and  his 
heirs,  to  the  uses  before  mentioned ;  and  the  breacn  complained  of  was,  that 
Southwell,  at  the  time  of  executing  the  indenture,  had  not  such  right,  but  had 
only  an  estate  for  certain  lives ;  that  the  lives  afterwards  expired ;  and  that  one 
E.  D.,  thereupon  claiming  to  be  entitled,  and  being  lawfully  entitled,  to  the 
premises,  brought  a  plea  of  formedon  in  remainder  against  the  plaintiff  for 
^1911  ^^^^^^U  ^^  ^^^  same,  and  he,  to  prevent  *being  dispossessed,  and  to 
-'  perfect  his  title,  was.  obliged  to  pay  the  said  £.  D.  £550,  and  incur 
other  expenses. 

The  deed  declared  upon  was  set  out  on  oyer.  The  covenants  were  as  follows : 
'^  And  the  said  John  Southwell,  for  himself,  his  heirs,  executors,  and  adminis- 
tetors,  doth  covenant,  promise,  grant,  and  agree,  to  and  with  the  said  J.  S.,  his 
heirs  and  assigns,  by  these  presents,  in  manner  and  form  following ;  that  is  to 
say :"  The  first  covenant  was,  that  the  power  enabling  Southwell  to  appoint 
was  then  in  full  force  and  unexecuted,  and  not  suspended  or  extinguished. 
The  deed  then  proceeded  as  follows :  "  And  also  that  the  said  John  Southwell 
DOW  hath  in  himself  good  right,  true  title,  full  power,  and  lawful  and  absolute 
authority,  to  limit  and  appoint,  and  to  grant,  bargain,  sell,  dispose  of,  release, 
and  convey  all  the  said  hereditaments  and  premises  hereby  Hmited  and  ap- 
pomted,  granted  and  released,  or  intended  so  to  be,  with  their  appurtenances, 

(a)  This  case  was  argued  and  determined  in  Michaelmas  term,  but  was  unavoidably 
omitted  in  its  proper  place. 


92  Smith  v.  Compton.    H.  T.  1832.  p[91 

mito  the  said  Thomas  Smiih  and  his  heirs,  to  the  uses,  upon  the  trusts,  and  for 
the  several  ends,  intents,  and  purposes  hereinbefore  mentioned,  expressed,  and 
deckred  of  and  concerning  the  same,  and  according  to  the  true  intent  and 
meaning  of  these  presents.  And  further,"  that  the  premises  should  be  held 
and  eigojed  to  the  said  uses,  &c.,  <' without  the  let,  suit,  hinderance,  &c.,  claim 
or  demand  whatsoever,  of  or  by  the  said  John  Southwell,  or  of  any  person  or 
persons  claiming  or  to  claim  by,  from,  under  y  or  in  trust /or  him  ;"  and  that  free 
from  all  gifts,  grants,  &g.,  and  other  incumbrances  made,  done,  &c.,  or  know- 
ingly permitted  or  suffered,  ^'  by  the  said  John  Southwell,  or  any  other  person 
or  persons  claiming y  or  to  claim  by,  from^  through,  under,  or  in  trust  /or  him. 
And  also"  that  further  assurances,  &o.,  should  be  made  on  request  by  r^cioo 
'^'Southwell,  and  all  persons  havinff  or  lawfully  or  equitably  claiming,  or  ^ 
who  should  have,  claim,  &c.,  title  to  or  interest  in  the  premises,  by,  from, 
under,  or  in  trust /or  him,  or  by  means  of  any  use,  trust,  estate,  power,  &c.,  in 
the  indenture  enabling  Southwell  to  appoint ;  so  that  such  assurances  should 
not  contain  any  warranty  further  than  against  the  persons  making  them.  And, 
lastly,  it  was  declared  and  agreed  between  the  parties  and  by  SouthweU,  that  all 
persons  in  whom  any  terms  pf  years  in  the  premises  were  then  vested  should 
assign  or  transfer  the  residue  thereof,  in  trust  to  attend  the  inheritance,  &c.,  at 
the  plaintiff's  request,  and  as  he  should  direct;  and  in  the  meantime  stand 
possessed  in  trust  for  him  and  his  heirs,  &c,,  for  the  purposes  of  the  deed  of 
appointment.  The  defendant  demurred  generally  to  the  declaration,  and  the 
plaintiff  joined  in  demurrer.  The  case  was  argued  in  last  Michaelmas  term.(a) 
FoUeU,  in  support  of  the  demurrer.  The  breach  stated  does  not  apply  to  the 
covenant  in  question;  for,  although  the  words  there  used  are  general,  and 
amount  to  a  guarantee  of  title  as  against  all  pereons,  they  are  qualified  when 
read  in  connexion  with  the  preceding  covenant,  which  is  peraonal  to  Southwell, 
and  the  two  following  ones,  which  are  only  for  quiet  enjoyment,  without  the 
let,  suit,  &c.,  of  Sou&weU  and  those  claiming  under  him,  and  for  further  assu- 
rance by  SouthweU  and  all  persons  so  claiming;  and  if  the  covenant  declared 
upon  be  understood,  as  it  must  be,  with  the  like  restriction,  it  was  not  broken 
by  an  eviction  under  title  independent  of  and  paramount  to  Southwell's.  It  is 
not  usual,  in  a  conveyance  like  this,  for  the  '^'vendor  to  covenant  against  puioo 
the  acts  of  strangere,  nor  can  it  have  been  the  intention  here.  There  ■- 
is  no  covenant  in  the  deed  which  is  not  confined  to  the  acts  of  Southwell  him- 
self and  those  claiming  under  him,  except  the  covenant  declared  upon,  and  the 
last,  which  is  in  its  nature  limited.  The  second  covenant,  if  distinct  from  the 
first  (which  is  questionable),  must  be  taken  as  a  sequel  to  it,  according  to  the 
mode  of  construction  adopted  in  Browning  v,  Wright,  2  B.  &  P.  13,  where,  in 
a  similar  deed,  it  was  said  that  the  whole  context  must  be  looked  to.  The  fair 
meaning  of  these  two  clauses  of  the  indenture,  taken  together,  is,  that  South- 
well had  not  executed  the  power,  and  that,  not  having  done  so,  he  had  full  right 
to  convey  the  premises,  as  far  as  depended  on  him  or  any  claiming  under  him. 
In  Browning  v,  Wright,  J.  W.  granted  premises  in  fee,  and  warranted  against 
himself  and  his  heire,  and  covenanted  that  he  was,  notwithstanding  any  act  by 
him  done  to  the  contrary,  lawfully  seised  in  fee ;  and  that  he  had  good  right, 
&c.,  to  convey  in  manner  aforesaid  (which  was  the  covenant  declared  upon) ; 
and  that  the  covenantee  should  quietly  enjoy,  without  the  interruption  of  J.  W. 
or  any  claiming  under  him;  and  that  J.  W.  and  all  claiming  under  him  should 
make  further  assurance.  Lord  Eldon  there  asked,  What  would  be  the  use  of 
any  of  the  other  covenants,  if  the  covenant  declared  upon  were  general  ?  The 
same  question  might  be  asked  here :  to  what  purpose  is  the  limitation  in  the 
covenants  for  quiet  enjoyment  and  for  further  assurance,  if  the  general  words  in 
this  covenant  are  to  stand  unqualified  ?  Howell  t;.  Bichards,  11  East,  633,  may 
be  cited  on  the  other  side,  but  is  distinguishable.  There  the  ^covenant  r^ei  94 
which  was  held  to  be  general  and  not  confined  by  the  preceding  quali-  I- 

(a)  Before  Lord  Tenterden,  C.  J.,  Parke,  Taonton,  and  Patteson,  Js. 
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fied  oneSy  contained  an  express  proyision  against  the  let,  soit^  disturbance,  &c., 
of  any  person  or  persons  whatsoever ;  and  there  was  an  exception  as  to  chief 
rent  payable  to  the  lord  of  the  fee,  which  clearly  showed  that  the  parties  did 
not  mean  to  confine  the  covenant  for  quiet  enjoyment  to  the  acts  of  the  cove- 
nantors themselves.  [Pattsson,  J.,  referred  to  Hesse  v.  Stevenson,  3  B.  &P. 
565.]  Lord  Alvanley  said  there,  <<  If  it  is  plainly  and  irresistibly  to  be  in- 
fened  that  the  party  could  not  have  intended  to  use  the  words  in  the  general 
sense  which  they  import,  the  Court  will  limit  the  operation  of  the  general 
words :''  and  he  added,  that  he  had  looked  through  the  concomitant  covenants 
to  see  if  they  afforded  any  inference  of  an  intent  to  restrain  that  in  question, 
but  could  find  none.  That  is  not  so  here.  In  Foord  v.  Wilson,  8  Taunt.  543, 
the  assignor  of  a  term  covenanted  that  he  had  not  done  any  act  to  incumber  the 
premises,  and  that  notwithstanding  any  such  act  the  lease  was  a  good  lease,  and 
that  the  defendant  had  a  right  to  assign  the  premises  in  manner  aforesaid ;  and 
it  was  held  that  the  last  clause  was  qualified  by  those  preceding.  In  Nind  v. 
Marshall,  1  B.  &  B.  319,  the  assignor  of  a  lease  covenanted  that  for  and  not- 
withstanding any  act  done  by  him,  the  lease  was  valid,  &c. ;  and  further,  that 
the  assignee  should  quietly  enjoy,  &c.,  without  the  interruption  of  the  assignor, 
his  executors,'  &c.,  or  any  other  person  whomsoever,  and  that  discharged  by  the 
defendant,  his  heirs,  executors,  &c.,  from  all  incumbrances  made,  done,  or  suf- 
fered by  them  or  either  of  them ;  and  moreover,  that  the  assignor,  his  execu- 
M951   tors,  &c.,  and  all  persons  claiming  ^nder  him,  should  execute  further 

■^  assurances  if  required :  and  there  it  was  held  that  the  general  words  in 
the  covenant  for  quiet  enjoyment  were  restrained  by  those  of  the  other  cove- 
nants. In  Milner  v.  Horton,  M'Clel.  647,  it  was  covenanted,  by  an  indenture 
of  sale,  that  the  parties  therein  named  had  a  good  estate  in  fee  simple  in  the 
premises ;  and  had  fiill  and  absolute  title  to  enfeoff  and  convey  the  same ;  and 
also  that  the  feoffee  should  quietly  enjoy  without  let,  &c.,  of  the  said  parties, 
their  heirs,  or  any  other  persons  claiming  under  them ;  and  that  the  said  pre- 
mises were  and  should  be  clear  of  all  incumbrances  done,  &c.,  by  the  said 
parties  or  one  Sir  W.  H.,  or  any  of  his  ancestors  :  and  it  was  there  held  that 
the  qualified  covenant  for  quiet  enjoyment  restrained  the  general  ones.  Barton 
V.  Fitzgerald,  15  East,  530,  is  no  authority  for  the  plaintiff.  There  the  assignor 
of  a  lease  covenanted  generally  that  it  was  a  good  and  subsisting  lease  of  the 
premises  assigned,  and  afterwards  covenanted  for  quiet  enjoyment  as  against 
himself  and  idl  claiming  under  him,  and  the  former  covenant  was  held  not  to  be 
restrained :  but  the  deed  began  with  a  recital,  which  was  held  to  bear  upon  all 
the  covenants,  that  the  remainder  of  a  term  of  ten  years  granted  by  the  said 
lease  was  vested  in  the  assignor ;  which  residue  of  the  term  he  professed  to 
make  over  by  the  assignment.  And  it  is  observed  in  Sugden  on  Vendors  and 
Purchasers,  p.  588  (8th  ed.),  that  this  case  turned  on  very  particular  circum* 
stances,  but  for  which,  it  should  seem,  the  special  covenant  would  have  re- 
strained the  general  one.  In  Gainsford  v.  Griffith,  1  Saund.  51,  58^,  where 
a  general  covenant  was  held  not  to  be  qualified  by  a  subsequent  special  one,  the 
^1961  ^"^  ^'^  ^^^  ^^  ^indefeatxUe  title,  and  was  a  separate  and  distinct  cove- 

-*  nant ;  the  second  was  for  quiet  enjoyment  notwithstanding  the  assignor's 
own  acts.  <'  The  nature  of  the  assurance,''  as  Lord  Eldon  savs  in  Browning  v, 
Wright,  2  B.  &  P.  13,  <<  shows  it  to  have  been  the  intent  of  the  parties  that  the 
words  of  the  last  covenant  should  not  attach  upon  the  first."  And  the  rule, 
that  a  covenant  must  be  explained  according  to  the  intention  of  the  parties,  as 
collected  from  the  whole  deed,  is  consistent  with  the  old  decisions,  most  of 
which  are  touched  upon,  with  reference  to  that  point,  in  the  case  last  dted. 

PlaUy  contra.  The  covenant  declared  upon  is  general  and  not  to  be  controlled 
by  the  others.  From  the  nature  of  the  conveyance,  it  is  evident  that  the 
parties  meant  this  covenant  to  have  an  unlimited  effect ;  for  the  recital  states 
that  Smith  has  agreed  with  Southwell  for  the  absolute  purchase  of  the  premiseS| 
and  of  the  freehold  and  inheritance  thereof  in  fee  simple  \  that  is  wluit  South- 
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well  professes  to  convey,  and  the  covenant,  interpreted  generally^  ia  oonsistent 
with  such  intention.  The  next,  which  is  said  to  control  it,  is  completely  dis- 
joined from  it  hy  the  words  "and  farther."  In  Browning  v.  Wright,  2  B.  & 
P.  13,  the  words  "  for  and  notwithstanding  anything  by  him  done  to  the  con- 
trary/' at  the  beginning  of  the  first  covenant,  were  considered  as  carried  on  to 
the  subsequent  one,  and  they  evidently  controlled  the  whole  subject-matter  of 
the  assumed  obligation  in  lx)th.  So  in  Foord  v.  Wilson,  8  Taunt.  543,  the 
qualifying  terms  in  the  first  covenant  clearly  overran  the  whole  contract :  the 
words  "  in  manner  aforesaid"  in  the  last  clause,  gave  the  *whole  the  ^^^^ 
effect  of  one  covenant.  But  in  Howell  v,  Richards,  11  East,  633,  the  ^  ^ 
words  "  for  and  notwithstanding  any  act,"  &c.,  done  by  the  releasors,  were  held 
not  to  control  a  subsequent  general  covenant,  such  construction  appearing,  upon 
a  view  of  the  whole  context,  not  to  be  applicable.  Barton  v,  Fitzgerald,  15 
East,  530,  where  a  general  covenant  preceded  and  followed  by  special  ones,  but 
distinct  from  them,  was  held  not  to  be  restrained,  is  a  case  almost  in  point  for 
the  plaintiff.  In  Nind  v.  Marahall,  1  B.  &  B.  319,  the  very  covenant  declared 
upon  as  a  general  one,  contained  words  of  a  qualifying  effect.  Gainsford  v. 
Griffith,  1  Sannd.  51,  58  g,  is  in  the  plaintiff's  favour ;  and  yet  much  of  the 
argument  for  the  defendants  in  the  present  case,  if  well  founded,  would  have 
been  applicable  there.  Hesse  v.  Stevenson,  3  B.  &  P.  565,  is  also  an  authority 
on  the  same  side ;  and  yet  there  the  general  covenant  formed  almost  one  con^ 
text  with  the  restricted  one.  Milner  v,  Horton,  M'Clel.  647,  is  a  case  by  itself, 
and  was  decided  evidently  against  the  intention  of  the  parties  to  the  convey- 
ance. At  all  events  it  is  not  conclusive.  Each  case  must  be  decided  by  its 
own  circumstances,  the  words  of  the  particular  deed,  and  the  intention  of 
the  parties  as  evinced  by  the  whole  of  it.  Here,  if  the  covenant  for  title 
and  power  to  convey  is  to  be  limited  in  construction,  nothing  is  gained  by  it  to 
the  covenantee ;  the  othen  are  sufficient  without  it.  The  proper  rule  is  that, 
in  the  first  instance,  each  covenant  should  be  taken  by  itself,  looking  indeed  to 
the  whole  context  of  the  deed  for  explanation,  where  there  are  covenanta  which, 
if  unqualified,  cannot  coexist,  but  not  resorting  to  a  restrictive  clause  to  limit 
the  effect  '^'of  a  general  one,  where  each  may  have  a  separate  operation.  In  r^ci  go 
Belcher  v,  Sikes,  8  B.  &  0. 185,  there  was  a  covenant  that  for  and  notwith-  ^ 
standing  anything  done  by  J.  B.,  the  plaintiff  might  and  should  receive  cer- 
tain moneys  without  let,  &c.  of  J.  B.  or  his  executors ;  the  breach  assigned 
was,  that  the  executor  of  J.  B.  prevented  the  plaintiff  from  receiving,  and  it 
was  held,  with  reference  to  the  apparent  sense  and  general  intention  of  the  co- 
venant, that  the  more  restrictive  words  '^  notwithstanding  anything  done  by 
J.  B."  must  be  rejected  as  insensible,  and  the  larger  clause  "  without  let  of 
J.  B.  or  his  executon^'  must  prevail ;  and  that  though  both  were  in  the  same 
covenant.  [Lord  Tentkrden,  C.  J.  Except  Milner  v.  Horton,  M'Clel.  647, 
there  is  no  case  in  which  a  qualified  covenant  has  been  held  to  restrain  a  gene- 
ral one,  where  the  covenants  have  not  been  connected  with  each  other,  either 
by  preceding  words,  as  in  Browning  v,  Wright,  2  B.  &  P.  13,  or  by  inter- 
vening or  subsequent  ones.  Parke,  J.  The  whole  context  of  a  deed  may  be 
looked  to,  to  reconcile  any  inconsistency  between  one  covenant  and  another; 
but  an  absolute  covenant  for  title  is  not  inconsistent  with  a  limited  one  for  quiet 
enjoyment.  Taunton,  J.  The  covenant  that  Southwell  had  not  executed  the 
power  must,  from  its  nature,  have  been  personal  to  him,  whatever  had  been  in- 
tended by  the  rest.] 

FoUetty  in  reply.  The  covenant  in  question  is  undoubtedly  absolute  in  itself, 
if  it  is  to  be  taken  separately ;  but  it  is  analogous  to  that  in  Browning  v, 
Wright,  which  was  held  to  be  qualified  by  the  rest  of  the  deed;  and  in  Milner 
V.  Horton,  M'Clel.  647,  the  covenant  for  seisin  *wafl  no  less  absolute,  r^cino 
That  case  must  be  overruled  in  order  to  decide  this  for  the  plaintiff.  I- 
[Lord  Tentxrdsn,  C.  J.  I  think  you  are  right.]  The  order  in  which  the 
covenants  may  have  followed  each  other  in  any  of  these  cases  is,  of  itself,  nnim- 
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portanty  1  Wms.  Sannd.  60  a,  n.  (1),  to  Gainsford  v.  Griffith;  and  in  note  (%) 
to  the  same  case,  in  the  last  edition  (p.  60),  it  is  said,  that  covenants  are  to  oe 
construed  as  independent  or  restrictiye  of  each  other,  according  to  the  apparent 
intention  of  the  parties,  upon  an  attentive  consideration  of  the  whole  deed : 
"  every  case,  therefore,  must  depend  upon  the  particular  words  used  in  the  in* 
stmment  before  the  Court;  and  the  distinctions  will  be  found  to  be  very  nice 
sod  difficult.'^  Our.  adv.  vuU. 

In  the  same  term  the  judgment  of  the  Court  was  delivered  by  Lord  Tenter- 
den,  G.  J.,  who,  after  stating  the  covenant  declared  upon,  and  the  breach,  pro- 
ceeded as  follows : — 

The  question  raised  on  the  demurrer  was,  whether  this  covenant  was  abso- 
lute, or  limited  to  the  acts  of  persons  claiming  under  John  Southwell.  All 
the  leading  authorities  upon  the  point  were  cited  in  argument,  and  it  is  unne- 
cessary now  to  comment  on  them  at  length.  Browning  v.  Wright,  2  B.  &  P.  13, 
was  much  relied  upon  on  behalf  of  the  defendants.  The  covenant  there,  if 
taken  by  itself,  was  general,  and  it  was  held  to  be  qualified  by  the  preceding 
and  subsequent  ones ;  but  there  the  first  and  second  covenants  were  connected 
together  by  the  words  ^'  for  and  notwithstanding  anything  by  him  done  to  the 
*2001  ^^^o^^^i*!/^  which  extended  to  both.  And,  looking  at  all  the  cases  which 
^  were  cited  for  the  defendants,  there  is  only  one,  Milner  t^.  Horton, 
M'Glel.  647,  where  a  general  covenant  has  been  held  to  be  qualified  in  the 
manner  here  contended  for,  unless  there  appeared  something  to  connect  it  with 
a  restrictive  covenant,  or  unless  there  were  words  in  the  covenant  itself 
amounting  to  a  qualification.  It  is  said,  that  an  absolute  covenant  for  title 
18  inconsistent  with  a  qualified  one  for  quiet  enjoyment.  I  am  not  sure  that 
that  is  so  generally ;  but  this,  at  any  rate,  is  an  instrument  of  a  particular 
nature.  It  begins  by  a  statement  of  the  specific  power  vested  in  Southwell 
for  the  disposal  of  the  premises,  which  is  followed  by  a  covenant  that  the 
power  has  not  been  executed,  and  by  other  special  covenants,  which,  in  a  deed 
so  stating  the  vendor's  title,  may,  not  inconsistently,  be  introduced  at  the  same 
time  that  the  vendor  covenants  generally  for  right  and  power  to  convey.  As  I 
have  said,  there  is,  with  one  exception,  no  case  mentioned  where  a  general 
covenant  has  been  held  to  be  qualified  by  others,  unless  in  some  way  connected 
with  them.  We  have  considered  Milner  v.  Horton,  M'Clel.  647,  again  since 
the  argument,  and  we  cannot  feel  ourselves  bound  by  its  authority :  we  are, 
therefore,  under  the  necessity  of  coming  to  this  conclusion,  that  the  covenant 
declared  upon,  being  unqualified  in  itself,  and  unconnected  with  any  words  in 
the  qualified  covenants,  must,  in  a  court  of  law,  be  regarded  as  an  absolute 
covenant  for  title.  Judgment  for  the  plaintiff. 


*201]     *The  KING  v.  The  Inhabitants  of  MIDDLESEX.    Jan.  25. 

To  an  indictment  against  the  inhabitants  of  a  county,  for  the  non-repair  of  a  foot- 
bridge, they  pleaded  that  it  was  parcel  of  a  carriage  bridge,  which  A.  B.  was  bound 
to  repair  ratione  tenuro.  Replication  admitted  the  liabiHty  of  A.  B.  to  repair  the 
carriage  bridge,  but  denied  that  the  foot  bridge  was  parcel  of  the  same ;  whereupon 
issue  was  joined.  The  eridence  was,  that  the  carriage  bridge  mentioned  in  the  plead- 
ings had  been  built  before  1119,  and  that  certain  abbey  lands  had  been  ordained  for 
the  repiurs  of  the  same,  and  the  proprietors  of  those  lands  (of  which  those  mentioned 
to  be  held  by  A  B.  were  part)  had  always  repaired  the  bridge  so  built 

la  1786  the  trustees  of  a  turnpike  road,  with  the  consent  of  a  certain  number  of  the 
proprietors  of  the  abbey  lands,  constructed  a  wooden  foot  bridge  along  the  outside  of 
the  parapet  of  the  carriage  bridge,  partly  connected  with  it  by  brickwork  and  iron 
pins,  and  partly  resting  on  the  stonework  of  the  bridge : 

Hdd,  that-  this  (being  the  foot  bridge  mentioned  in  the  indictment)  was  not  parcel  of 
the  carriage  bridge  which  A.  B.  was  bound  by  tenure  to  repair ;  and,  consequently, 
that  the  county  was  liable  to  repair  the  foot  bridge. 
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Indiotment  charging  the  defendants  with  the  non-repair  of  a  common  and 
public  foot  bridge  commonly  called  Bow-Foot  Bridge.  Plea,  that  the  bridge 
was  parcel  of  a  certain  common  and  public  carriage  bridge  which  one  George 
Purkis,  by  reason  of  his  tenure  of  certain  lands  in  West  Ham  in  Essex,  was 
bound  to  repair.  Replication^  admitting  the  liability  of  Purkis  to  repair  the 
carriage  bridge,  but  denying  that  the  foot  bridge  was  parcel  of  the  said  com- 
mon and  public  bridge  which  said  G.  P.  ought  to  repair  in  manner  and  form 
as  in  the  plea  alleged ;  whereupon  issue  was  joined.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  Middlesex  sittings  after  Hilary  term  1831,  a  verdict 
was  taken  for  the  crown,  subject  to  the  opinion  of  this  Court  on  the  following 
case: — 

Between  the  years  1100  and  1119,  Matilda,  Queen  of  Henry  the  First, 
caused  to  be  built  across  the  river  Lea  two  carriage  bridges,  one  at  Stratford 
Bow,  called  Bow  Bridge,  being  the  carriage  bridge  mentioned  in  the  pleadings, 
and  the  other  towartu  Essex,  called  Channel  or  Ghannelsea  Bridge,  and  a 
causeway  between  the  two  bridges,  and  ordained  for  the  maintenance  and 
repairs  of  the  said   bridge  and  causeway,  certain  lands  in    West  Ham, 


which  were  afterwards  held  by  the  abbot  of  Stratford  *Langthorn  r«oo9 
Abbey,  and  are  now  called  the  Stratford  Langthom  Abbey  Lands.(a)  ^ 
The  proprietors  of  these  lands  are  still  liable  to  repair  the  two  carriage  bridges 
and  the  causeway,  and  the  lands  mentioned  in  the  pleadings  to  be  held  by  the 
said  0.  Purkis  are  part  of  the  said  abbey  lands.  There  has  immemorially  been 
on  the  north  side  of  the  public  carriage  way,  between  the  two  bridges,  a  public 
footpath,  which  runs  to  the  extent  of  100  yards  beyond  each  of  the  bridges. 
It  is  raised  above  the  level  of  the  carriage  way,  and  is  kept  up  in  certain  parts 
by  a  wharfing  at  the  side ;  and  it  is  repairable,  as  well  as  the  carriage  way,  by 
the  owners  of  the  abbey  lands.  In  the  8  0. 1.,  an  act  was  passed  for  repairing 
the  highways  from  Whitechapel  to  Bow  Bridee  and  Stratford,  &c.,  and  the 
trustees  under  that  act  were  empowered  to  make  causeways,  drains,  &c.,  and 
to  widen  the  said  highways  by  taking  in  adjacent  grounds ;  to  make  arches  of 
hricky  timber ,  and  stone  upon  such  grounds,  &c.,  and  to  maintain  by  the  tolls 
any  new  bridges,  drains,  or  sewers  to  be  erected  by  them  in  pursuance  of  the 
act.  By  a  clause  of  the  same  act,  reciting  that  all  the  road  and  causeway  lying 
between  the  said  two  bridges  ought  to  be  repaired  by  the  proprietors  of  the 
abbey  lands,  and  that  the  said  proprietors  were  desirous  of  coming  to  a  yearly 
contribution  for  such  repairs,  the  proprietors  were  charged  with  the  yearly 
payment  of  150/.  for  such  repairs  during  the  continuance  of  the  act.  The 
powers  of  that  act  were  continued  by  four  subseauent  acts  until  1823,  and  then 
ceased  upon  the  passing  of  the  4  O.  4,  c.  106,  by  which  the  above-mentioned 
highways  have  ever  since  been  regulated. 

^On  the  25th  of  March  1736,  the  carriage  bridge  at  Bow,  repairable  r^coos 
by  the  owners  of  the  abbey  lands,  consisted  of  three  stone  arches  thrown  I- 
over  the  Lea,  having  the  western  abutment  on  the  Middlesex  and  the  eastern 
abutment  on  the  Essex  side  of  the  river,  and  protected  by  a  stone  wall  or 
parapet  raised  on  the  north  and  south  sides  respectivelv  of  the  carriage  way 
over  it.  At  a  general  meetinff  of  the  trustees  held  on  the  last-mentioned  day, 
it  was  resolved  that  a  foot  bridge  should  be  made  on  the  north  side  of  Bow 
Bridge  at  the  charge  of  the  trust,  and  in  pursuance  of  that  resolution,  and 
with  leave  in  writing  first  obtained  from  a  certain  number  of  the  proprietors  of 
the  abbey  lands  (who  were  deemed  by  the  trustees  for  the  time  being  to  be  a 
sufficient  number  for  that  purpose),  in  the  same  year,  1736,  a  wooden  foot 
bridffe  or  pathway  (the  subject  of  the  present  indictment)  was  constructed, 
and  foot  passengers  were  thereby  enabled  to  pass  with  more  safety  and  conve- 

(a)  See  the  higto^  of  these  bridges,  and  of  the  obligation  to  repair  them,  in  Bex  v. 
The  Inhabitants  of  Kent,  2  M.  &  S.  520,  note  (a). 
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nience  from  the  footpath  at  one  end  of  the  old  carriage  bridge  to  the  footpath 
at  the  other,  the  wooden  strnoture  being  placed  on  the  north  side  of  the  northern 
wall  or  parapet  of  the  bridge  in  continuation  of  the  line  of  the  old  causeway 
or  footpath  on  the  east  side.  It  is  of  the  same  length  as  the  parapet  wall,  and 
is  supported  by  brick  work  at  the  Middlesex  end  up  to  the  first  pier  of  the  car- 
riage bridge,  which  brick  work  is  built  into  the  abutment  of  the  old  bridge. 
The  remaining  portion  of  the  wooden  structure  rests  on  a  ledge  or  projecting 
part  of  the  stone  work  of  the  old  carriage  bridge,  and  is  further  supported  by 
struts  or  beams  resting  upon  the  cutwaters  or  angular  projections  of  the  old 
bridge,  and  by  fir  bearers  let  into  the  facing  of  the  same,  the  whole  frame  of 
the  wooden  structure  being  braced  to  the  carriage  bridge  by  iron  pins  passing 
^041  ^^^^^£^  ^^®  stone  *work  and  rivetted  on  the  southern  side  of  the  old 
-'  bridge.  No  part  of  the  wooden  structure  has  ever  been  repaired  by  the 
inbabitants  of  Middlesex,  but  until  1823  it  was  maintained  and  repaired  out  of 
the  tolls  collected  by  the  trustees  of  the  highway,  who,  in  1800,  rebuilt  it ; 
and  until  January  1824,  when  it  fell  into  decay,  as  averred  in  the  indictment, 
it  was  constantly  used  by,  and  afforded  great  accommodation  to,  the  public. 
The  fir  bearers  were  first  let  into  the  facing  of  the  carriage  bridge  in  1800, 
and  the  iron  pins  were  first  used  for  the  purpose  above  mentioned  in  the  year 
1818.  The  stone  carriage  bridge  from  the  time  of  its  erection  has  been  repaired 
by  the  owners  for  the  time  bein^  of  the  abbey  lands.  The  question  for  the 
opinion  of  this  Court  was,  Whether  the  county  of  Middlesex  is  liable  to  repair 
so  much  of  the  said  wooden  structure  as  lies  in  that  county  ?  If  the  Court 
were  of  that  opinion  the  verdict  was  to  stand,  otherwise  a  verdict  to  be  entered 
for  the  defendants. 

PlaUf  for  the  prosecution.     The  county  at  large  is  prima  facie  liable  to  the 
repair  of  all  public  bridges  within  its  limits ',  even  newly-erected  ones,  if  they 
be  of  public  utility ;  and,  therefore,  if  a  private  person,  or  the  trustees  of  a 
turnpike  road  build  a  bridge  which  is  useful  to  the  public,  the  county  becomes 
bound  to  maintain  it.     The  King  v.  The  Inhabitants  of  the  West  Biding  of 
Yorkshire,  2  Sir  W.  Blackst.  685,  and  Same  v.  Same,  2  East,  342.     The  foot 
bridge  here  is  of  public  utility.     It  lies,  therefore,  upon  the  inhabitants  of  the 
county  in  this  case  to  show  that  some  other  persons  are  bound  to  the  repair. 
They  have  only  shown  that  the  owners  of  the  abbey  lands  are  bound  ratione 
^Q^-,  tenurse  to  repair  the  carriage  bridge.     The  fact  *of  their  having  re- 
^  paired  the  causeway  between  the  two  bridges  does  not  prove  any  obliga- 
tion on  their  part  as  to  the  foot-bridge,  that  being  no  part  of  the  carriage  bridge 
which  the  owners  of  the  abbey  lands  nave  been  used  to  repair,  though  supported 
by  it.     It  did  not  exist  till  1736,  when  it  was  built  by  the  trustees  under  a 
turnpike  act.     In  The  King  v.  The  West  Riding  of  Yorkshire,  2  East,  353,. 
note,  to  an  indictment  for  not  repairing  a  public  carriage  bridge,  the  plea 
alleged,  that  certain  townships  had  immemorially  used  to  repair  the  said  bridge. 
The  evidence  was,  that  the  townships  had  enlarged  the  bridge  to  a  carriage 
bridge,  which  they  had  before  been  bound  to  repair  as  a  foot  bridge ;  and  this 
was  held  not  to  support  the  plea,  because  it  showed  that  the  townships  could 
not  have  been  immemorially  bound  to  repair  the  said  bridge,  that  itf,  the  car- 
riagt  bridge.     So,  here,  the  evidence  shows  that  the  foot  bridge  is  not  parcel  of 
that  bridge  which  Purkis,  and  those  whose  estate  he  had,  were  immemorially 
bound  to  repair  by  reason  of  the  tenure  of  their  lands ;  for  it  was  built  in  1736. 
The  dictum  of  Lord  Eenyon  in  The  King  v.  The  Inhabitants  of  Cumberland, 
6  T.  R.  194,  implying  that  those  who  are  bound  to  repair^  are  also  bound  to 
widm  a  bridge  if  the  public  convenience  require  it,  was  expressly  overruled  by 
thi3  Court  in  The  King  v.  The  Inhabitants  of  Devon,  4  B.  &  C.  670.     The 
alleg^  fact  of  the  owners  of  the  abbey  lands  having  permitted  the  erection  of 
the  foot  bridge  on  the  arches  or  abutments  of  the  carriage  bridge^  does  not 
show  that  they  thereby  became  liable  to  maintain  the  foot  bridge.     On  the 
contrary,  by  the  common  law,  if  a  private  person,  without  any  obligation  to  do 
iToL.  xxra.— 7 
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80,  builds  a  new  bridge,  and  the  public  afterwards  use  it,  the  county  must 
^continue  to  repair  it ;  and  that  being  so,  as  in  this  case  there  was  no  r^nng 
obligation  on  the  owners  of  the  abbey  lands  to  build  the  foot  bridge,  ^ 
and  as  they  only  gave  their  consent,  and  did  not  enter  into  any  binding  obliga- 
tion to  repair  in  future,  it  follows  that  the  public,  and  not  the  priTate  indivi- 
duals, are  bound  to  repair. 

Addison,  contrd.     The  defendants  in  this  case  have  shown  that  the  owners  of 
the  abbey  lands  were  bound  to  repair  the  ancient  carriage  bridge.     The  fallacy 
in  the  argument  on  their  side  consists  in  treating  the  foot  bridge,  which  is  a 
mere  appendage  to  the  old  bridge,  as  a  bridge  of  itself.     It  is  not  a  distinct 
bridge,  but  a  mere  addition  to  or  excrescence  from  the  old  bridge,  and  forms 
part  of  it.     The  evidence  shows  that  it  is  connected  with  and  entirely  depen- 
dent upon  the  old  bridge,  and  would  be  undistinguishable  from  it  if  the  parapet 
were  taken  away.     The  public  derive  no  other  benefit  from  the  foot  bridge  than 
they  would  have  done  from  the  widening  of  the  old  carriage  bridge.     There  is 
no  authority  to  show  that  the  mere  widening  of  a  carriage  bridge,  which  indi- 
viduals are  liable  ratione  tenurss  to  repair,  will  throw  that  burden  on  the  county. 
The  county  is  liable  either  when  an  entire  new  bridge  has  been  built  where 
none  existed  before,  or,  where  a  new  carriage  bridge  has  been  built  on  the  site 
of  a  foot  bridge  which  has  been  entirely  destroyed.     Thus  in  Rex  v.  The  In- 
habitants of  Surrey,  2  Campb.  455,  an  old  wooden  foot  bridge,  repairable  by  a 
parish,  had  been  destroyed,  and  a  new  carriage  bridge,  different  in  materials 
and  structure,  built  on  its  site ;  and  the  county  was  held  liable  to  repair  this. 
In  Rex  V.  The  Inhabitants  of  Devon,  14  East,  477,  an  entirely  *new  r^nn-r 
bridge  was  built  where  none  existed  before,  and  it  was  contended  that  ^ 
this  merely  constituted  an  appendage  to  another  bridge  within  the  distance  of 
800  feet,  in  the  county  of  Dorset,  and  which  the  latter  had  always  repaired  ] 
but  it  was  held  to  be  a  substantive  bridge  in  Devon,  and  to  be  repairable  by 
that  county.     Here,  too,  the  foot  bridge  was  built  with  the  consent  of  the 
owners  of  the  abbey  lands,  and  they  enjoy  an  estate  for  the  purpose  of  repair- 
ing the  bridge,  and  it  is  found  that  the  value  of  that  estate  is  insufficient  for  the 
repair  of  the  whole.     Now  if,  instead  of  an  estate,  they  had  had  granted  to  them  a 
right  to  take  toll  from  all  persons  passing  over  the  bridge,  they  would  clearly 
have  been  liable  to  repair  this  foot  bridge.     In  the  Case  of  the  Repair  of 
Bridges,  13  Rep.  33,    Lord  Coke,  after  stating  that  of  common  right  the 
country  shall  be  charged  to  the  reparation  of  a  bridge,  adds,  "  This  is  true 
when  no  other  is  bound  by  law  to  repair  it;  but  he  who  hath  the  toll  of  the 
men  or  cattle  which  pass  over  a  bridge  or  causeway,  he  ought  to  repair  the 
same,  for  he  hath  the  toll  to  that  purpose,  et  qui  sen  tit  commodum  sentire 
debet  et  onus."     And  the  principle  thus  applied  to  tolls  has  also  been  extended 
to  other  cases,  where  the  erection  or  continuance  of  a  bridge,  or  some  proceed- 
ing which  rendered  a  bridge  necessary,  has  been  a  matter  of  private  benefit  to 
individuals,  and  they  have  exercised  an  authority  on  the  subject,  and  have 
proper  funds  applicable  to  the  repair.     Rex  v.  The  Inhabitants  of  Lindsey,  U 
East,  317 ;  Rex  v,  Kerrison,  3  M.  &  S.  526. 

Lord  Tenterden,  C.  J.  This  is  an  indictment  against  the  inhabitants  of 
the  county  of  Middlesex,  for  not  repairing  a  foot  bridge,  called  The  Bow  Foot 
Bridge,  and  *the  plea  is,  that  the  bridge  mentioned  in  the  indictment  r^nQS 
was  parcel  of  a  carriage  bridge,  which  one  Purkis  by  reason  of  his  ^ 
tenure  of  certain  lands  was  bound  to  repair.  The  issue  is,  whether  the  foot 
bridge  indicted  be  parcel  of  that  carriage  bridge  which  Purkis  was  bound  to  repair. 
The  question  substantially  is,  whether  Purkis  be  bound  to  repair  the  foot  bridge. 
Now,  it  is  well  established,  that  the  inhabitants  of  a  county,  though  bound  to 
repair  a  bridge,  are  not  bound  to  widen  it.  Assuming  that  to  be  the  law,  and 
'  the  old  bridge  in  this  case  to  have  been  widened,  would  the  owners  of  these 
abbey  lands  be  bound  to  repair  the  whole  bridge  so  widened  ?  The  King  v. 
The  Inhabitants  of  the  West  Riding  of  Yorkshire,  2  East,  853,  note,  is  an 
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express  aathority  to  show  they  would  not.  Therei  the  inhahitants  of  the 
Riding  were  indicted  for  not  repairing  a  public  carriage  bridge  which  they 
were  bound  to  repair.  The  plea  was,  that  certain  townships  had  immemorially 
repaired,  and  had  been  accustomed  and  of  right  ought  to  repair  the  Baid  bridge. 
It  appeared  at  the  trial,  that  there  had  been  a  foot  bridge  till  the  year  1745, 
when  it  was  enlarged  to  a  horse  bridge,  by  the  townships,  and  in  1755  to  a 
carriage  bridge,  at  their  expense,  and  it  was  held  that  the  evidence  did  not 
support  the  allegation  in  the  plea  that  the  townships  had  been  immemorially 
bound  to  repair  the  mid  bridge,  but  merely  proved  that  they  had  been  imme- 
morially bound  to  repair  the  foot  bridge.  Buller,  J.,  there  said,  ''The indict- 
ment states  it  to  be  a  carriage  bridge,  and  the  defendants  in  their  plea  admit  it 
to  be  a  carriage  bridge,  but  they  allege  that  other  persons  are  bound  by  pre- 
*90Q1  ^"P^*^^  ^  repair  it.  Now  there  is  no  evidence  *whatever  which  tends 
-*  to  support  that :  on  the  contrary,  it  is  shown  that  this  never  was  a  car- 
riage bridge  till  within  these  few  years,  but  was  a  foot  bridge,  which  was  kept 
in  repair  by  the  townships.  Where  a  party  is  bound  to  repair  a  foot  bridge, 
he  shall  not  discharge  himself  by  turning  it  into  a  horse  or  carriage  bridge ; 
but  still  he  shall  only  be  bound  to  repair  it  as  a  foot  bridge;  that  is  pro  raid** 
Now  apply  that  doctrine  to  the  present  case.  Hero  the  owners  of  the  abbey 
hinds  being  immemorially  bound  to  repair  the  ancient  carriage  bridge,  cannot 
release  themselves  from  that  obligation  by  reason  of  the  foot  bridge  having 
been  added;  they  remain  liable  to  the  burden  of  repairing  the  carriage  bridge; 
but  the  county  is  liable  at  common  law  to  repair  the  foot  bridge,  which  is  useful 
to  the  public.  That  case  is  quite  decisive  of  the  present.  The  issue  must  be 
considered  as  having  been  found  against  the  defendants :  and,  consequently, 
they  are  liable  to  repair  this  foot  bridge,  and  the  owner  of  the  abbey  lands  the 
ancient  carriage  bridge. 

LiTTLSDALE,  J.  I  am  of  the  same  opinion.  The  question  is,  Whether  that 
part  of  the  bridge  which  was  made  in  1736,  is  part  and  parcel  of  the  public 
carriage  bridge  which  Purkis  was  bound  to  repair  by  reason  of  tenure  ?  I 
think  the  foot  bridge,  which  was  erected  in  comparatively  modern  times,  cannot 
b^  considered  as  having  become  parcel  of  the  old  carriage  bridge,  repairable  by 
the  owners  of  the  abbey  lands,  but  was  a  distinct  structure ;  and  therefore  that 
the  verdict  must  stand  for  the  crown. 

Taunton,  J.  This  case  is  abundantly  clear  on  principle  and  authority. 
^IQ-|  The  issue  is,  whether  Purkis  be  *bound  to  repair  the  bridge  described 
^  in  the  indictment.  The  allegation  in  the  plea,  that  he  is  bound  to 
repair  ratione  tenurse,  implies  an  obligation  from  time  immemorial,  and  the 
defendants,  therefore,  were  bound  to  prove  such  obligation  by  evidence  of  repairs 
done  immemorially  by  the  owners  of  the  abbey  lands.  Now  the  foot  bridge 
indicted  was  built  in  1736 ;  there  could  not,  therefore,  be  an  immemorial  obli- 
gation to  repair  it.  In  Rex  v.  The  West  Riding  of  Yorkshire,  2  East,  358, 
note,  certain  townships  had  immemorially  used  to  repair  a  public  foot  bridge ; 
and  it  was  there  held,  that  the  townships,  having  enlarged  that  which  had  been 
a  foot  bridge  to  a  carriage  bridge,  were  liable  to  repair  it  to  the  extent,  not  of 
the  carriage  way  but  of  the  foot  way  only.  That  case  is  the  converse  of  this. 
It  is  clearly  established  that  the  county  is  not  bound  to  widen  a  bridge ;  a 
fortiori  a  party  bound  to  repair  by  prescription  is  not  obliged  to  repair  a  foot 
bridge  annexed  to  a  carriage  bridge,  as  this  was,  within  legal  memory.  I  am 
therefore  of  opinion  that  upon  the  issue  here  raised,  the  verdict  must  be  for  the 
crown. 

Patteson,  J.  The  question  is,  whether  the  foot  bridge  be  part  of  the 
carriage  bridge  which  Purkis,  by  reason  of  the  tenure  of  his  lands,  was  imme- 
moria&y  bound  to  repair  ?  Now  if  this  adding  of  the  foot  bridge  be  considered 
a  widening  of  the  old  bridge,  which  is  putting  the  case  in  the  most  favourable 
manner  for  the  defendants,  still,  according  to  Rex  v.  Devon,  Purkis  was  not 
bound  to  make  such  widening,  or  to  repair  the  new  part  when  it  was  made. 

Judgment  for  the  crown. 
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CoTenant  for  rent.  Flea,  that  before  the  rent  became  due,  the  defendants,  by  deed,  as- 
signed all  tilieir  interest  in  the  demised  premises  to  A.  B.,  subject  to  the  payment  of 
the  rent,  and  performance  of  the  coTenants  contained  in  the  lease ;  and  that  he,  by 
the  assignment,  coTenanted  to  pay  the  rent  and  perform  the  coTenants  contained  in 
the  lease,  that  the  defendants  deliTcred  the  lease  to  him,  and  he  accepted  the  same, 
and  entered  on  the  premises  by  virtue  of  the  assignment :  the  plea  then  stated,  that 
A.  B.  became  bankrupt,  and  that  the  arrears  of  rent  accrued  after  the  date  of  the 
commission :  that  the  assignee  of  his  estate  declined  the  lease,  and  that  the  bankrupt 
within  fourteen  days  after  notice  of  that  fact,  delireredup  such  lease  to  the  plaintiffs, 
dcTisees  of  the  rcTersions : 

Held,  upon  demurrer,  that  the  plea  was  bad,  inasmuch  as  the  statute  6  G.  4,  c  16,  s. 
75,  did  not  put  an  end  to  the  lease,  but  merely  discharged  the  bankrupt  from  any  sub- 
sequent payment  of  the  rent  or  obserrance  of  the  covenants. 

Covenant  by  the  plaintifia  as  devisees  of  John  Manning,  against  the  de- 
fendants as  lessees,  for  one  year's  rent  reserved  by  a  lease  dated  1st  of  Septem- 
ber, 1814,  which  became  due  on  the  29th  of  September,  1880.  Plea,  that  be- 
fore the  arrears  of  rent  became  due,  the  defendants,  by  indenture  dated  the  30th 
of  September,  1829,  assigned  all  their  interest  in  the  demised  premises  to  one 
W.  P.  Bamiurd,  subject  to  the  payment  of  rent  and  performance  of  the  cove- 
nants contained  in  the  above  lease ;  and  the  said  W.  P.  B.  did,  by  the  assign- 
ment, covenant  with  the  defendants  to  pay  the  rent  during  the  term,  and  per- 
form the  covenants  contained  in  the  lease.  Averment,  that  the  defendants  de- 
livered the  lease  to  him^  and  that  he  accepted  the  same,  and  entered  on  the  pre- 
mises by  virtue  of  the  assignment.  The  plea  then  stated,  that  W.  P.  B.  being 
a  trader,  and  indebted  to  one  Lees,  on  the  16th  of  October,  1829,  became  bank- 
rupt, and  on  the  10th  of  December,  1829,  a  commission  issued  against  him, 
under  which  he  was  duly  adjudged  a  bankrupt :  that  the  arrears  of  rent  became 
due  after  the  date  of  the  commission,  and  that  after  W.  P.  B.  became  bank- 
rupt, to  wit,  on  the  31st  of  January,  1830,  Lees,  the  assignee  of  his  estate  and 
effects,  declined  the  lease,  of  which  W.  P.  B.  had  notice,  and  thereupon,  within 
fourteen  *days  after  such  notice,  he,  W.  P.  B.,  delivered  up  such  lease  r*2l2 
to  the  plaintiffs.  Replication,  that  the  plaintiffs  did  not  accept  the  *- 
lease,  or  in  any  wise  agree  to  or  accept  a  surrender  of  the  same,  nor  had  they 
at  any  time  discharged  the  defendants  from  the  covenants  therein  contained, 
&c.     Demurrer  and  joinder. 

Hoggins,  in  support  of  the  demurrer.  If  the  plea  can  be  sustained,  the  re- 
plication is  bad,  and  the  question  is,  whether  there  has  been  a  surrender  of  the 
term  by  operation  of  law ;  for  if  that  sufficiently  appears  on  the  plea,  the  ac- 
ceptance of  the  surrender  by  the  lessor  is  wholly  immaterial.  The  6  Gr.  4,  c. 
16,  s.  75,  enacts,  '<  that  any  bankrupt  entitled  to  any  lease,  if  the  assignees 
accept  the  same,  shall  not  be  liable  to  any  rent  accruing  after  the  date  of  the 
commission,  or  to  be  sued  in  respect  of  any  subsequent  non-performance  of  the 
covenants  therein  contained ;  and  if  the  assignees  decline  the  same,  shall  not  be 
liable  as  aforesaid,  in  case  he  deliver  up  such  lease  to  the  lessor  within  fourteen 
days  after  he  shall  have  had  notice  that  the  assignees  shall  have  declined  as 
aforesaid."  The  object  of  the  legislature  undoubtedly  was  to  discharge  the 
bankrupt  at  all  events.  Therefore,  in  Doe  d.  Cheere  v.  Smith,  5  Taunt.  800, 
where  a  lessee  covenanted  not  to  assign,  and  became  bankrupt,  and  his  as- 
signees took  to  the  lease^  it  was  held  that  his  covenant  was  absolutely  dis- 
charged by  the  49  Gr.  8,  c.  121,  s.  19,  and,  consequently,  that  if  he  came  in 
again  as  assignee  of  his  assignees,  he  should  not  be  charged  with  that  covenant. 
Now  here,  if  the  delivering  up  of  the  lease  does  not  amount  to  a  destruction  of 
the  term,  although  ^the  bankrupt  may  be  discharged  from  any  claim  by  ptcoig 
the  lessors,  he  will  be  liable  over  on  his  covenant  with  the  lessees,  to  hold  ^ 
them  harmless  from  the  payment  of  rent  or  observance  of  the  covenants  in  the 
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leaae^  and  if  so,  he  will  not  be  absolutely  discharged.  Supposing  the  bankrupt  dis- 
charged, the  question  arises,  what  hasbeoome  of  the  term?  It  is  divested  from 
the  bankrupt,  and  has  it  become  re>inyested  in  the  lessees  by  operation  of  the 
statute,  or  is  it  destroyed  ?  Tb^  statute  does  not  declare  the  assignment  of  the 
term  void  by  the  bankruptcy^  i^or  does  it  empower  the  lessee,  as  it  does  the 
lessor,  to  compel  the  assigne^^  t<^  elect ;  and  supposing  that  the  assignees  should 
refuse  to  elect,  the  lessees,  if  tlie-t^rm  be  not  destroyed,  might  be  liable  on 
their  covenant  with  the  lessors,  *tli(»U|^  until  the  assignees  elected,  they  would 
be  unable  to  take  possession  of  the  pcpiAjses.  The  statute  empowers  the  lessor 
to  compel  the  assignees  to  elect,  and'  h&yih^  this  advantage,  he  must  also  take 
the  burthen.  The  legislature,  therefore,.intiended,  not  to  draw  any  line  of  dis- 
tinction between  the  case  of  a  bankrupt  *IeMl4^  &°<^  assignee,  but  that  the  de- 
livering up  of  the  lease  to  the  lessor  by  the  •b^dlrrup^?  being  the  owner  of  the 
lease  at  the  time,  whether  assignee  of  the  lease -Or  leasee,  should  amount  to  an 
actual  surrender  of  it  by  operation  of  law.  CopeMnd  v,  Stevens,  IB.  &  A. 
593,  is  an  authority  to  show  that  the  term  remains*  in  4^^  bankrupt  till  the  as- 
dgnees  do  some  act  to  manifest  their  intention  to  'accent  the  lease ;  and  the 
statute  giving  to  them  an  option  of  refusing  the  term)-to*d  to  the  lessor  the 
power  of  forcing  them  to  elect,  and  the  bankrupt  being  discibairged  at  all  events 
^141   ^™  liability  in  case  he  deliver  up  the  lease  td/lJ^*les8ors  within 

-*  fourteen  days  after  notice  that  the  assignees  have  refasetfXo^  accept  the 
same,  it  must  have  been  intended  that  the  very  delivery  of  the'  lease  to  the 
lessor  should  take  effect  as  a  surrender  of  it  by  operation  of  law.  In  Taylor  v. 
Young,  3  B.  &  A.  521,  it  was  decided  that  the  nineteenth  section  of  the  49  Gr. 
3,  c.  121,  which  contains  a  provision  similar  to  that  in  the  6  Q.  4,  o.  16.  s.  75, 
did  not  apply  to  cases  between  the  lessee  and  assignee  of  the  lease,  but,  there, 
Holroyd,  J.,  considering  to  what  cases  the  statute  did  not  apply,  points  out  the 
eases  which  it  includes,  and  says,  '^  The  clause  in  question  applies  to  cases  be- 
tween the  lessor  and  lessee,  or  between  the  lessor  and  assignee  of  the  lease.''  In 
Tuck  V,  Fyson,  6  Bingh.  321,  Tindal,  C.  J.,  seemed  to  consider  that  the  term 
continued  in  the  bankrupt  only  until  he  himself  delivered  up  the  lease  under  the 
provisions  of  the  statute,  and  that  the  lease  became  surrendered  when  he  de- 
livered it  up  to  the  lessors.  The  surety  was  discharged  in  that  case  from  lia- 
bility on  his  covenant  with  the  lessors,  and  the  only  question  raised  was,  at  what 
tune  the  surrender  took  effect. 

Thesigerj  contrd,  was  stopped  by  the  Court. 

Lord  Tentebden,  C.  J.  I  am  clearly  of  opinion  that  the  plea  is  bad.  The 
Stat.  6  6.  4,  c.  16,  s.  75,  does  not  apply  to  this  case.  It  would  be  strange  if  the 
assignee  of  the  lease  could,  because  the  statute  has  omitted  to  provide  for  the 
rights  of  a  lessee,  compel  the  lessors  to  discharge  the  lessees  from  their  personal 
=^151  ^^^^^^^-  *^°  Taylor  v.  Young,  3  B.  &  A.  521,  it  was  held  that  a 
^  similar  clause  in  the  49  Gr.  3,  c.  121,  was  confined  to  cases  between  the 
lesaor  and  lessee,  and  did  not  comprise  cases  between  the  lessee  and  assignee  of 
the  lease.  The  dictum  attributed  to  Holroyd,  J.,  in  that  case  was  wholly  unne- 
eessary  with  respect  to  the  point  decided,  and  was  probably  a  mistake  of  the  re- 
porters. All  the  other  Judges  speak  of  the  statute  as  confined  to  cases  between 
the  lessor  and  lessees.     The  judgment  of  the  Court  must  be  for  the  plaintiffs. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  If,  before  the  statute,  there 
had  been  an  assignment  of  the  lease,  and  the  lessors  had  accepted  rent 
from  the  assignee,  they  might  notwithstanding  have  proceeded  by  covenant 
against  the  lessees ;  the  privity  of  contract  not  being  destroyed.  The  6  G.  4, 
c.  16,  s.  75,  makes  no  difference  in  this  respect ;  it  contemplates  the  case  of  a 
bankrupt  lessee  only,  not  of  an  assignee  of  the  term.  The  statute  operates 
only  as  a  personal  discharge  of  the  bankrupt,  for  it  does  not  sav  that  the  lease 
and  the  covenant  shall  be  at  an  end,  but  merely  that  the  bankrupt  lessee 
shall  not  be  liable  to  be  sued  in  respect  of  any  subsequent  non-observance  of 
the  covenants. 
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contended,  that  these  words  had  been  introdaoed  merely  ex  majori  caateU. 
Upon  the  best  consideration  we  haye  been  able  to  give  this  caae,  we  are  of 
opinion,  that  we  ought  not  to  consider  the  exception  of  meadow  and  pasture 
ground  as  made  only  for  greater  caution,  but  are  bound  to  look  upon  it  as  intro- 
duced by  way  of  special  exception,  and  so  to  construe  the  clause :  and,  conse- 
quently, everything  not  so  specifically  excepted  must  be  understood  to  fall  within 
the  general  liability.  We  therefore  think  that  the  court  of  quarter  sessions 
were  wrong  in  striking  out  the  company's  name  from  the  rate,  and  that  the 
rate  on  them  ought  to  have  been  allowed.  Order  of  sessions  quashed. 
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The  statute  6  G.  4,  o.  80,  s.  124,  enacts,  that  no  dealer  in  British  epirits  shall  sell,  send 
out,  &o.,  any  plain  British  spirits  exceeding  the  strength  of  twenty-five  above  proof, 
or  an^  compounded  spirits  (except  shrub)  exceeding  that  of  scTenteen  under  proof, 
on  pam  of  forfeiting  such  spirits. 

Held,  that  this  section  does  not  apply  to  a  distiller  or  rectifier,  and,  therefore,  that 
where  a  rectifier  had  sold  and  sent  out  plain  British  spirits  of  the  strength  of 
twenty-sefen  and  a  half,  such  contract  of  sale  was  not  illegal,  nor  were  the  spirits 
prohibited  goods,  and  the  seller  might  recoTcr  the  price. 

By  s.  116  and  117  it  is  enacted,  that  no  spirits  shall  be  sent  out  of  the  stock  of  any 
distiller,  rectifier,  &c.,  without  a  permit  first  granted  and  signed  by  the  proper  officer 
of  excise  truly  specifying  the  strength  of  such  spirits,  and  by 

Sect.  119.  If  any  permit  granted  for  spirits  shall  not  be  sent  and  deUrered  with  such 
spirits  to  the  buyer,  such  spirits  shall,  if  not  seized  in  the  transit  for  want  of  a  lawful 
permit,  be  forfeited  to  the  buyer,  and  the  seller  shall  be  rendered  incapable  of  re- 
coTcring  the  same  or  the  price  thereof,  and  shall  incur  other  penalties  : 

Held,  that  this  latter  section  applied  to  cases  only  where  tiie  permit  granted  by  the 
officers  of  excise  has  not  been  delivered  with  the  goods  to  the  buyer,  and  not  to  a 
case  where  the  permit,  though  irregular,  was  deliTered  to  him ;  and  therefore  where 
a  rectifier  of  spirits  had  sent  to  the  buyer  spirits  of  the  strength  of  twenty-scTen  and 
a  half  above  proof,  with  a  permit  in  which  they  were  described  as  of  soTenteen 
below  proof,  it  was  held,  that  although  the  irregularity  was  the  seller's  own  fault, 
and  was  a  yiolation  of  the  law  by  him,  it  still  did  not  preclude  him  from  suing  for  the 
price,  the  contract  of  sale  being  legal. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintiff  was  a  rectifier  of 
spirits,  the  defendant  a  confectioner.  The  defendant  paid  into  Court  a  sum  of 
money  sufficient  to  cover  the  whole  of  the  plaintiff's  demand,  with  the  excep- 
tion of  the  price  of  twenty  gallons  of  plain  British  spirits.  At  the  trial  before 
Patteson,  J.,  at  the  sittings  after  Hilary  term  1831,  it  appeared  that  these 
spirits  were  of  the  strength  of  twenty-seven  and  a  half  above  proof,  at  the 
defendant's  desire,  and  that  they  were  delivered  with  a  permit,  in  which  they 
were  described  as  being  of  the  strength  of  seventeen  under  proof.  It  was 
objected,  on  the  part  of  the  defendant,  that  this  transaction  was  illegal  under 
the  provisions  of  the  6  G.  4,  c.  80.  By  that  act  British  spirits  are  classed 
under  three  heads :  first,  spirits  of  wine ;  second,  British  plain  spirits ;  third, 
British  compound  spirits.  Spirits  of  wine,  by  sect.  114,  must  be  of  the 
strength  of  forty-three  per  cent,  above  proof;  and  by  section  124,  dealers  in 
British  spirits  are  prohibited  from  sending  out  any  ^British  plain  spirits  rinooo 
exceeding  the  strength  of  twenty-five  above  proof,  or  any  British  com-  L 
pound  spirits,  except  shrub,  exceeding  the  strength  of  seventeen  under  proof, 
on  pain  of  forfeiture.  It  was  therefore  contended  that  the  spirits  in  question 
being  twenty-seven  and  a  half  above  proof,  were  prohibited  goods ;  that  they 
were  too  weak  if  considered  as  spirits  of  wine,  and  too  strong  if  considered  as 
British  plain  spirits  or  British  compound  spirits.  It  was  also  contended  that 
sections  115  and  117  prohibited  the  sending  out  spirits  without  a  permit  ex- 
pressing the  true  strength,  and  that  by  the  119  th  section,  if  no  legal  permit  be 
delivered  with  the  spirits,  they  are  forfeited  to  the  buyer.    On  these  two  points 
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the  learned  Jndge  nonsuited  the  plaintiff.  A  rule  nisi  was  obtained  for  a  new 
trial  upon  the  ground  that  the  6  Ot.  4,  c.  80,  s.  124,  did  not  apply  to  rectifiers, 
but  to  dealers  in  spirits  only,  who  by  the  act  of  parliament  were  treated  as  a 
class  distinct  from  rectifiers,  and  therefore  that  the  spirits  delivered  were  not 
prohibited  goods ;  and,  secondly,  that  although  the  plaintiff  had  been  guilty  of 
a  Tiolation  of  the  law  by  sending  out  an  irregular  permit,  yet  that  was  a  mere 
hreaeh  of  a  revenue  regulation,  and  did  not  deprive  him  of  the  right  to  recover 
in  this  action ;  and  Brown  v,  Duncan,  10  B.  &  C.  98,  was  cited. 

CampbeU  and  Channdly  in  Michaelmas  term  showed  cause.  Section  124 
enacts,  that  no  dealer  in  British  spirits  shall  send  out  spirits  but  of  a  given 
strength  therein  required,  on  pain  of  forfeiture.  The  words  ''  dealer  in  gptrM' 
are  sufficiently  large  to  include  rectifiers ;  and  if  that  be  so,  these  spirits  were 
*2231  P^^^^^^^^  goods,  and  the  plaintiff  cannot  recover ;  and  the  case  is  ^dis- 
^  tinguishable  from  Johnson  v.  Hudson,  11  East,  180,  and  Brown  v. 
Duncan,  10  B.  &  G.  93.  But,  assuming  that  that  clause  does  not  apply  to  the 
ease  of  a  rectifier,  section  115  enacts,  that  no  spirits  shall  be  sent  out  of  the 
stock  of  any  distiller,  rectifier,  &c.,  without  a  permit  specifying  among  other 
things,  the  strength  of  such  spirits ;  and  it  subjects  all  spirits  sent  out  with-^ 
out  such  permit  to  seizure,  and  the  rectifier,  &c.,  so  sending  them  to  a  penalty 
of  20«.  per  gallon ;  and  section  117  enacts,  '<  that  no  rectifier  shall  receive 
mto  his  stock  any  spirits  unless  the  permit  shall,  among  other  things,  truly 
express  the  strength  thereof;''  and  it  subjects  the  spirits  to  seizure  and  the 
party  receiving  such  spirits  to  a  penalty  of  100^.  for  every  offence.  Section 
119  enacts,  ^*  that  if  any  permit"  (which  must  mean  lawful  permit)  '^  granted 
for  spirits  shall  not  be  sent  and  aelivered  with  such  spirits  unto  the  buyer 
thereof,  such  spirits  shall,  if  not  seized  in  the  transit  for  want  of  a  lawful 
pennit  accompanying  the  same,  be  forfeited  to  the  buyer,  and  the  seller  shall 
be  rendered  incapable  of  recovering  the  same,  or  the  price  thereof,"  and  shall 
be  liable  to  other  penalties.  Here  there  has  been  a  violation  of  the  statute, 
which  prohibited  the  thing  done  under  a  penalty ;  and  what  is  done  against  an 
express  statutory  provision,  made  for  the  benefit  of  the  public,  cannot  be  the 
subject-matter  of  an  action.  They  cited  Bensley  v,  Bignold,  5  B.  &  A.  335; 
Langtoa  v.  Hughes,  1  M.  &  S.  593 ;  and  Law  v.  Hodgson,  11  East,  800. 

F,  PcUock  and  F,  Kelly,  contrd.     Assuming  that  the  plaintiff  has  violated 

*2241    ^^^  ^^^  ^^  delivering  spirits  with  *an  irregular  permit,  that  will  not 

-*   prevent  his  recovering  the  price  from  the  defendant.     Johnson  v.  Hud- 

BOD,  11  East,  180 )  Brown  v.  Duncan,  10  B.  k  C.  93.     The  breach  of  the 

statute  was  in  a  matter  of  mere  excise  regulation.     The  contract  itself  was 

perfectly  legal.     The  act  does  not  expressly  prevent  a  distiller  or  rectifier  from 

recovering  the  price  of  the  spirits  sold,  in  any  case  but  one,  viz.,  where  the 

pennit  granted  by  the  excise  has  not  been  delivered  to  the  buyer.     Here  the 

pomit  so  granted,  though  irregular,  has  been  delivered  to  the  buyer.     Then, 

as  to  these  being  prohibited  goods,  the  124th  section  applies  only  to  dealers  in 

British  spirits,  and  not  to  distillers  or  rectifiers.     The  act  of  parliament,  sect. 

3,  divides  traders  in  spirits  into  four  distinct  classes:    distillers,  rectifiers, 

dealers  in  spirits,  and  retailers  of  Ibirits,  and  subjects  them  to  different  duties 

upon  their  respective  licenses.     The  persons  who  arc  to  be  deemed  distillers, 

are  described  m  s.  11  as  persons  making  or  keeping  any  wash  prepared  or  fit 

for  distilling,  or  making  low  wines  or  spirits,  &c.,  and  having  in  their  custody 

sny  still,  &c.     A  rectifier  is  described  in  s.  103  as  a  person  having  at  least 

one  entered  still  of  a  particular  description,  and  really  and  bon&  fide  used  for 

tbe  rectifying  or  making  of  British  compounds  for  sale.     A  dealer,  in  s.  122, 

is  described  as  a  person  having  in  his  custody  any  spirits  exceeding  the 

qoantity  of  eighty  gallons,  not  being  an  entered  and  licensed  distiller,  rectifier 

or  compounder,  or  retailer  of  spirits.     Then,  if  the  124th  section  applies  only 

to  dealers  in  spirits  and  not  to  distillers  or  rectifiers,  it  was  not  illegal  in  the 


106  Simpson  v.  Lewthwaite.    H.  T.  1832.  [224 

pluntiff,  a  rectifier,  to  send  out  spirits  of  the  strength  of  twenty-seven  i-^oq^ 
*and  a  half  above  proof.     The  contract,  therefore,  in  this  case  was  Dot  ^ 
illegal,  and  the  goods  were  not  prohibited.  Our.  adv.  vuU. 

Lord  Tentebden,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  facts  of  the  case,  and  the  objections  arising  out  of  the  6  O.  4,  c.  80, 
ss.  115,  117,  119,  and  124,  his  Lordship  proceeded  as  follows : — Upon  these 
grounds  the  plaintiff  was  nonsuited.  But,  upon  a  more  careful  examination 
of  the  act  of  parliament,  we  find  that  the  124th  section  relates  only  to  dealers 
in  spirits, — ^a  class  of  persons  particularly  pointed  out  in  the  act,  and  distin- 
guished ^om  rectifiers;  and  that  there  is  no  provision  in  the  act  regulating 
the  strength  at  which  rectifiers  may  make  or  sell  British  spirits.  The  contract, 
therefore,  in  this  case  was  not  illegal,  nor  were  the  spirits  delivered  prohibited 
goods ;  and  the  first  objection  taken  at  the  trial  fails. 

We  find,  also,  that  the  119th  section,  whereby  spirits  are  forfeited  to  the 
buyer,  is  confined  to  cases  where  no  permit  whatever  is  delivered. 

The  question,  therefore,  is  reduced  to  the  effect  of  the  115th  and  117th 
sections,  regarding  the  delivery  of  a  permit  containing  the  true  strength. 

We  are  of  opinion  that  the  irregularity  of  the  permit,  though  it  arises  from 
the  plaintiff's  own  fault,  and  is  a  violation  of  the  law. by  him,  does  not  deprive 
him  of  the  right  of  suing  upon  a  contract  which  is  in  itself  perfectly  legal ; 
there  having  been  no  agreement,  express  or  implied,  in  that  contract,  that  the 
law  should  be  violated  by  such  improper  delivery.  Where  a  contract  which  a 
plaintiff  seeks  to  enforce  is  expressly,  or  by  implication,  ^forbidden  by  vmojr 
the  statute  or  common  law,  no  court  will  lend  its  assistance  to  give  it  ^ 
effect :  and  there  are  numerous  cases  in  the  books  where  an  action  on  the  con- 
tract has  fiiiled,  because  either  the  consideration  for  the  promise  or  the  act  to 
be  done  was  illegal,  as  being  against  the  express  provisions  of  the  law,  or  con- 
trary to  justice,  morality,  and  sound  policy. 

But  where  the  consideration  and  the  matter  to  be  performed  are  both  legal, 
we  are  not  aware  that  a  plaintiff  has  ever  been  precluded  from  recovering  by 
an  infringement  of  the  law,  not  contemplated  by  the  contract,  in  the  perform- 
ance of  something  to  be  done  on  his  part. 

Consequently,  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute  for  a  new  trial. 


SIMPSON  V.  LEWTHWAITE.    Jan.  26. 

In  pleading  a  prescriptive,  priTate  way,  it  is  not  necessary  to  describe  all  the  closes 
intervening  between  the  two  termini :  And  therefore,  where,  to  trespass  for  breaking 
and  entering  the  plainUflTe  closes,  the  defendant  pleaded  **  that  he  was  seised  in  fee 
of  land  next  cuJfjoining  to  one  of  the  said  closes  in  which,"  &o.,  and  then  claimed,  in 
respect  of  the  said  land,  a  Ynkjfrom  the  said  land  unto  andinto^  through^  over,  and  along 
the  said  closes  in  which,  &c.,  and  unto  and  into  certain  common  king's  highway ;  and  at 
the  trial  the  defendant  proved  a  presoriptiTO  right  of  way  from  his  land  into  and 
over  the  land  of  third  persons,  and  thence  'n^  and  over  the  plaintaiTs  closes,  and 
thence  into  a  common  highway :  Held,  that  tM  plea  was  sufficiently  proved ;  and  this, 
though  it  appeared  that  part  of  the  defendant's  land  did  adjoin  to  one  of  the  plain- 
tiff's closes,  and  that,  by  permission  of  the  latter,  the  defendant  had  sometimes  used 
a  way  from  that  part  of  his  land  over  the  plaintiff's  adjoining  close,  as  well  as  the 
way  to  which  the  plea  was  meant  to  refer. 

Trespass,  for  breaking  and  entering  the  plaintiff's  closes.  The  defendant 
pleaded,  that  he  was  seised  in  fee  of  100  acres  of  land  with  the  appurtenances, 
situate,  &c.,  contiguous  and  next  adjoining  to  one  of  the  said  closes  in  which, 
&o.,  and  prescribed  for  a  foot,  horse,  and  carriage  way  for  himself  and  his 
tenants,  ^occupiers  of  the  said  land,  to  go,  &c.,  from  the  said  land  pienoT 
of  the  defendsnt  unto,  into,  through,  over,  and  along  the  said  closes  ■- 


227]  3  Barnetv^all  &  Adolphus.  107 

in  which,  &c.,  and  unto  and  into  a  certain  common  king's  highway ;  and  from 
the  said  common  king^s  highway  unto,  into,  through,  over,  and  along  the  said 
doses  in  which,  &e.,  unto  and  into  the  9aid  land  of  the  defendant/' 

At  the  trial  before  Parke,  J.,  at  the  Cumberland  Sprine  assises,  1880,  it 
was  proTed  that  the  way  claimed  by  the  defendant  ran  from  his  own  land  over 
certain  other  landy  and  then  oyer  the  plaintiff's  closes  into  the  highway ;  but 
that  one  of  the  plaintiff's  closes  was  contiguous  to  the  defendant's  land  above 
mentioned,  and  that  the  latter  had  sometimes,  by  permission  of  the  plaintiff, 
gone  across  that  close,  but  he  did  not  claim  any  right  of  way  there.  The 
plaintiff's  counsel  contended,  that  the  defendant  had  not  proved  the  way  set 
out  in  his  plea )  because  that  must  be  taken  to  be  a  way  leading  from  the  land 
of  the  defendajit  immediately  into  the  plaintiff's  close.  The  learned  judge 
directed  a  verdict  to  be  entered  for  the  defendant ;  but  gave  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  him.  A  rule  nisi  to  that  effect  was  obtained  in 
Easter  term  last. 

F,  PoUock  now  showed  cause.  The  question  is,  whether  there  is  a  misde- 
scription of  the  way  in  this  plea,  because  the  intermediate  closes  have  not  been 
set  out?  That  was  not  necessary,  and  the  plea  is  sufficient  in  this  case.  With 
regard  to  the  statement  in  the  plea  that  the  defendant's  land  adjoined  the 
plaintiff's,  that  is  only  a  description  of  the  land  in  respect  of  which  the  right 
j^AAo-i  of  way  is  claimed,  and  is  not  used  in  that  part  of  the  plea  *whioh  sets 
-*  out  the  way.  In  Rouse  ».  Bardin,  1 H.  BL,  851,  it  was  held,  by  Gould 
and  Wilson,  Js.,  to  be  unnecessary  to  set  out  the  intermediate  closes  between  the 
termini  of  a  public  highway.  It  would  be  attended  with  great  inconvenience 
to  require  a  party  to  set  out  all  the  intervening  closes.  Wright  v.  Rattray,  1 
East,  377,  may  be  cited  on  the  other  side;  but  there  the  prescription 
stopped  short  of  the  village  of  Allesley,  unto  which  it  was  claimed  by  the 
declaration.  Jackson  v.  Shillito,  1  East,  881,  882,  is  more  like  the  present 
case.  There  the  defendant  prescribed  for  an  occupation  way  from  his  own 
close  unto,  through,  and  over  the  said  several  closes  in  which,  &c.,  to  and  into 
a  certain  highway,  and  from  thence  back  again ;  and  it  appeared  that  one  of 
the  intervening  closes  was  in  the  possession  of  the  defendant  himself :  it  was 
held  that  the  prescription  had  been  fully  proved  ]  for  the  defendant  had,  in 
feet,  a  right  to  go  the  whole  line  of  way  from  one  terminus  to  another.  (He 
was  then  stopped  by  the  Court.) 

Courtenay  and  Blackhume,  contrd.  There  was  a  material  variance  between 
the  line  of  way  pleaded  and  that  which  was  proved.  The  plea  claims  a  prescrip- 
tive right  of  way  from  the  defendant's  said  land  (which,  by  reference  to  the 
early  part  of  the  plea,  must  be  taken  to  be  land  contiguous  to  one  of  the  plain- 
tiff's doses)  into  the  plaintiff's  closes,  and  thence  into  the  highway.  The  pre- 
amptive  way  proved  was  from  the  defendant's  land,  first  into  the  land  belong- 
ing to  other  persons,  thence  into  the  plaintiff's  closes,  and  thence  to  the  high- 
way.    The  defendant  was  bound,  in  support  of  the  plea,  to  prove  a  bright 
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of  way  by  prescription,  leading  from  his  own  land  immediately  into  the 


plaintiff's ;  and  ho  did  prove  tiiat  he  had  used  a  way  from  that  part  of  his  own 
Isnd  which  was  contiguous  to  one  pf  the  plaintiff's  closes,  over  the  closes  in 
wluch,  ke.  The  plea  applies  rather  to  that  way  than  to  the  one  proved  at  the 
trial  If  this  verdict  stand,  the  record  will  be  evidence  of  a  prescriptive  right 
of  way  from  that  part  of  the  defendant's  land ;  whereas,  the  proof  was,  that 
the  defendant  used  that  way  only  by  permission  of  the  plaintiff.  In  Rouse 
V.  Bardin,  1  H.  Bl.  851,  the  principal  point  decided  was,  that,  in  plead- 
ing a  public  highway,  it  is  not  necessary  to  set  out  the  termini  i  and  there 
Lnd  Loughborough  differed  from  the  rest  of  the  Court.  But  a  prescriptive 
ri^t  of  way  must  be  strictly  proved.  In  Sloman  v.  West,  Palmer,  387,  Dod'^ 
bridge,  J.,  states,  '<  If  a  man  have  a  right  of  way  from  his  house  to  the  church, 
and  the  close  next  to  his  house  over  which  the  way  leads  is  his  own,  he  cannot 
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piescribe  tbat  he  has  a  right  of  way  from  his  house  to  the  church,  because  he 
cannot  prescribe  for  a  right  of  way  over  his  own  land/' 

Lord  Tenterden,  G.  J.  The  termini  in  this  case  are  correctly  described ; 
and  I  am  of  opinion  that,  as  a  general  proposition,  where  a  private  way  is 
claimed  by  prescription,  if  both  the  termini  be  correctly  stated,  it  is  not  neces- 
sary to  tn^e  notice  of  all  the  intervening  land.  That  is  conformable  to  the 
opinions  delivered  by  Gould  and  Wilson,  Js.,  in  Bouse  v.  Bardin,  1  H.  Bl. 
351,  and  to  the  decision  in  Jackson  v.  Shillito,  1  East,  381.  The  question 
here  is,  whether  the  facts  of  the  case  are  sufficient  to  take  it  out  of  what  I  con- 
ceive to  be  the  general  rule  ?  The  evidence  *shows  that  the  defen-  r:|coQA 
dant's  land  does  in  one  part  adjoin  the  plaintiff's ;  and  the  former  has  *- 
claimed  a  way  from  his  mid  land  into,  through,  and  over  the  plaintiff's  land. 
But  he  does  not  claim  that  way  as  leading  from  that  part  of  his  land  which 
adjoins  to  one  of  the  plaintiff's  closes :  if  he  had  so  done,  he  would  have 
failed  in  proof.  Another  fact  is,  that  the  defendant  had  used,  by  the  plain- 
tiff's permission,  a  way  from  that  part  of  his  land  which  is  contiguous  to  the 
plaintiff's,  over  the  land  of  the  latter,  into  the  highway.  The  defendant, 
however,  cannot  be  supposed  by  his  plea  to  have  alluded  to  that  way  on  which 
he  had  no  rieht,  and  which  he  had  only  used  by  permission ;  but  must  be 
taken  to  speaS:  of  that  way  to  which  he  established  his  right.  There  is 
nothing,  therefore,  to  take  this  case  out  of  the  general  rule ;  and  the  verdict 
was  right. 

LiTTLEDALE,  J.  The  defendant  alleges  that  he  is  seised  in  fee  of  land  con- 
tiguous to  the  plaintiff's.  Now  it  was  not  necessary  to  prove,  in  support  of 
that  allegation,  that  the  whole  of  that  land  adjoined  the  plaintiff's ;  it  was 
sufficient  to  show  that  any  part  of  it  was  contiguous.  Then  the  defendant  claims 
a  certain  way  from  his  said  land  unto,  over,  and  through  the  plaintiff's  close. 
The  word  "/rom"  does  not  necessarily  import  "nex*  immediately"  That 
word  may  be  satisfied  though  there  be  several  closes  intervening  between  the 
defendant's  land  and  the  plaintiff's  closes.  Thus  a  highway  may  be  said  to 
lead  from  one  town  unto  another,  although  there  may  be  between  the  two 
many  intervening  places.  Unto  was  the  word  anciently  used  in  pleading,(a) 
though  *<'  toward^'  has  been  introduced  in  modern  times.  Bouse  v.  p^231 
Bardin,  1  H.  Bl.  351,  supports  the  pleading  in  this  case ;  Wright  v.  ^ 
Battray,  1  East,  77,  was  decided  on  the  ground  that  the  right  of  way  had 
been  destroyed  in  part  by  unity  of  possession  and  a  subsequent  conveyance.  It 
would  be  very  inconvenient  to  require  a  party  to  set  out  all  the  intermediate 
closes ;  for  their  identification  would  be  very  difficult  after  a  great  lapse  of  time. 

Parke,  J.  The  question  is,  whether  the  allegation  in  the  plea  is  supported 
by  the  evidence  ?  The  plea  claims  an  immemorial  right  of  way  from  the  said 
land  of  the  defendant,  unto,  into,  through,  over,  and  along  the  said  closes  in 
which,  &c.,  and  into  a  certain  highway.  Now,  assuming  that  the  word  *'  said" 
incorporates  by  reference  the  description  given  to  the  defendant's  land  in  the 
early  part  of  the  plea,  so  as  to  confine  the  way  in  proof  to  one  commencing  in 
land  of  the  defendant  adjoining  to  one  of  the  plaintiff's  closes;  it  was  proved, 
in  fact,  that  part  of  the  defendant's  land,  in  respect  of  which  the  way  was 
claimed,  did  adjoin  one  of  the  plaintiff's  closes.  It  was  therefore  proved,  that 
the  defendant  had  a  right  to  go  from  his  said  land  into  and  unto  the  plaintiff's 
close.  All  the  facts  alleged  in  the  plea,  then,  were  established  bv  the  evi- 
dence. But  it  appeared,  also,  that  the  way  claimed  from  the  defendant's  land 
went  over  certain  other  land  before  it  reached  the  plaintiff's  close;  and  it  was 
contended  that  there  was  a  misdescription,  because  the  averment  of  a  right  of 
way  from  the  defendant's  land  unto  and  into,  over  and  along,  the  plaintiff's  closes, 
unto  and  into  a  common  highway^  necessarily  imported  that  the  way  claimed 

(a)  See  Lord  Kenyon's  judgment  in  Wright  o.  Battray,  1  Bast,  881. 
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^Qoi  ^^°^  ^^  *^^^  defendant's  land  immediately  into  the  plaintiff's  closes, 
^  or  that  the  plea  must  be  construed  as  if  it  claimed  the  way  from  that  part 
of  the  defendant's  land  which  was  contiguous  to  one  of  the  plaintiff's  closes :  and, 
undoubtedly,  to  authorize  such  a  construction,  these  latter  words  must  be  con- 
sidered as  embodied  in  the  description  of  the  way  in  the  plea  -,  for  there  is  no 
authority  to  show  that  where  a  way  is  claimed  in  a  plea  from  the  defendant's 
land  into  the  plaintiff's  closes,  that  necessarily  imports  that  it  leads  from  the  de- 
fendant's land  immediately  into  those  closes.  On  the  contrary,  the  opinions  of 
Gould  and  Wilson,  Js.,  in  House  v.  Bardin,  1  H.  Bl.  351,  show,  that  such  an 
allegation  means  only  that  the  way  leads  from  the  defendant's  lands  over  the 
plaintiFs  closes  to  the  highway ;  and  that  it  was  satisfied  by  proof  of  such  a 
way  as  given  in  this  case,  although  it  also  appeared  that  land  of  third  persons 
intervened  between  the  defendants  and  the  plaintiff's.  Wilson,  J.,  says  there, 
**  The  objection  in  this  case  is,  that  the  way  is  stated  to  lead  to  the  Fulham 
road ;  but  that,  before  it  reaches  the  Fulham  road,  it  goes  for  a  little  space  on 
another  highway.  But  I  do  not  conceive  that  to  be  a  material  variance.  I  un- 
derstand the  allegation  to  import  no  more  than  this,  namely,  that  there  is  a 
highway  over  the  close,  on  which  you  may  go  from  the  Fulham  road  to  the  Ken- 
sin^n  road ;  but  not  that  the  Fulham  road  joins  to  the  dose  over  which  the 
highway  leads.  But,  even  if  that  were  -the  import  of  the  allegation,  I  should 
have  considerable  doubts  whether  this  were  a  variance.  But,  dearly,  the  alle- 
gation means  no  more  than  this;  there  is  a  highway  over  the  dose  leading 
^cAQon  *^ni  the  Fulham  road  to  the  Kensington  road,  which  I  think  was  suf- 
■^  ficiently  proved  by  the  evidence."  According  to  the  doctrine  laid  down 
in  that  case,  the  plea  claiming  a  way  from  the  defendant's  land  into  and  over 
the  plaintiff's  close  is  well  supported  by  proof  that  it  goes  from  the  defendant's 
land  into  and  over  the  land  of  other  persons,  and  thence  into  and  over  the 
plaintiff's.     That  being  so,  the  verdict  was  right. 

Taunton,  J.    There  is  one  difference  between  pleading  a  public  and  a  pri- 
vate way :  in  the  former  case,  it  is  not  necessary  to  set  out  the  termini,  in  the 
latter  both  must  be  set  out  with  certainty.     It  is  not  necessary,  however,  to  set 
forth  with  precision  all  the  closes  over  which  the  private  way  extends.     There 
may  be  a  convenience  in  requiring  all  the  intervening  closes  to  be  set  out;  be- 
cause the  plaintiff  thus  knows  the  right  claimed,  and  the  record  may  be  more 
certain  evidence  of  the  right  established ;  but  on  the  other  hand,  there  may  be 
great  practical  inconvenience ;  for,  at  the  trial,  the  defendant  will  be  encum- 
bered with  the  difficulty  of  proving  a  way  over  all  those  closes.     There  is  no 
case,  however,  which  decides  that  the  intervening  closes  need  be  set  forth. 
Then,  was  the  way  here  proved  as  claimed  ?   It  is  claimed  from  the  defendant's 
land,  over  the  place  trespassed  upon,  unto  and  into  the  king's  highway.     It 
was  proved  to  be  from  the  defendant's  land  over  the  plaintiff's  close,  and  into 
the  highway.     The  circumstance  of  there  being  some  land  intervening  between 
the  defendant's  and  the  plaintiff's  close  does  not  disprove  the  allegation  in  the 
plea.     And  I  think  the  mere  accidental  fact  of  the  plaintiff  possessing  land  ad- 
joining to  part  of  the  defendant's,  from  which  part  the  defendant  sometimes 
^^2341  passed  across  the  ^plaintiff's  close,  cannot  make  any  difference  :  for  if 
^  the  rule  of  pleading  be  satisfied  as  to  the  right  of  way  relied  upon,  it 
cannot  signify  that  there  may  be  another  road  which  would  better  satisfy  the 
description.     This  view  of  the  case  is  supported  by  Jackson  v,  Shillito,  1  East, 
%I,  and  the  opinions  of  two  of  the  Judges  in  Rouse  v,  Bardin,  1  H.  Bl.  351. 
Wright  V,  Rattray,  1  East,  377,  is  distinguishable  from  the  present  case,  be- 
ciQBe  there  the  party  had  not  a  right  of  way  '^  unto*'  the  place  named ;  he  had 
lost  a  part  of  the  way  by  unity  of  possession  and  a  subsequent  conveyance 
vithont  reserving  the  right.     Here  the  evidence  satisfies  the  description  of  the 
way  in  the  plea.  Rule  discharged. 
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WARD  v.  DEAN.    Jan.  27. 

An  arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action,  and  that  a  rerdiet 
should  be  entered  for  the  defendant ;  and  then,  by  mistake,  directed  that  the  costs  of 
the  reference  and  award  should  be  paid  by  the  defendant^  meaning  the  plaintiff : 

Held,  that  the  arbitrator,  having  executed  his  award  in  this  form,  could  not  rectify  it. 

The  plaintiff  moTcd  the  Court  for  a  taxation  of  his  costs  as  adjudged ;  or  that  the  award, 
which  had  been  executed  in  duplicate,  and  one  copy  afterwards  corrected  by  the  ar- 
bitrator, might  be  set  aside.  The  defendant  not  agreeing  to  this  latter  proposal,  the 
Court  ordered  a  taxation. 

This  cause  was  referred  at  Nisi  Prius  to  a  barrister,  who,  by  his  award,  exe- 
cuted in  duplicate,  adjudged  "  that  W.  H.  Ward  had  do  cause  of  action  against 
J.  Dean ;  that  a  verdict  should  be  entered  for  J.  Dean  instead  of  the  verdict 
and  damages  which  had  been  found  for  the  plaintiff;  and  further,  thai  J.  Dean 
thouldpay  the  costs  of  the  reference  and  award,"  The  arbitrator  intended  that 
the  plaintiff  should  pay  the  costs,  but,  by  mistake,  charged  them  upon  the  de- 
fendant. Having  discovered  his  error,  he  communicated  it,  the  next  day  but 
one  after  making  his  award,  to  the  parties,  each  of  whom  *had  received  r^oQf; 
a  stamped  copy.  The  plaintiff  refused  his  consent  to  any  alteration,  in-  *- 
sisting  that  the  arbitrator  could  not  make  it  after  having  executed  his  award. 
The  defendant's  copy  was  corrected,  with  his  consent,  by  the  arbitrator,  ac- 
cording to  his  original  intention,  and  before  the  expiration  of  the  time  allowed 
for  making  his  award.  Notice  was  given  to  tax  the  plaintiff's  costs  of  the  refe- 
rence and  award ;  but  on  hearing  the  facts  the  Master  declined  proceeding. 
Piatt  afterwards  obtained  a  rule  calling  on  the  defendant  to  show  cause  why  it 
should  not  be  referred  to  the  Master  to  tax  the  plaintiff's  costs  as  awarded ;  or 
why  the  award  should  not  be  set  aside,  on  the  ground  of  the  arbitrator  having 
omitted  to  decide  part  of  the  matters  in  difference,  or  having  decided  that  the 
costs  of  the  reference  and  award  should  be  paid  by  the  plaintiff  and  also  by  the 
defendant. 

Hutchinson  and  Arnold  now  showed  cause )  and,  in  addition  to  affidavits  of 
the  above  facts,  put  in  a  certificate  by  the  arbitrator,  stating  that  he  had  used 
the  defendant's  name  by  mistake  for  the  plaintiff's,  and  that  he  was  ready,  if 
required,  to  make  affidavit  to  that  effect.  (As  to  this,  Platty  contrd^  cited 
Gordon  v,  Mitchell,  3  B.  Moore,  241,  where,  an  award  being  clear  on  the  face 
of  it,  the  Court  of  Common  Pleas  refused  to  admit  an  affidavit  by  the  arbi- 
trator to  explain  his  intentions.)  The  arbitrator's  meaning  being  ascertained, 
and  the  mistake  evident,  the  award  ought  not  to  be  enforced,  except  as  rectified 
in  the  defendant's  copy.  It  is  true,  the  Court  held  in  Henfree  v,  Bromley, 
6  East,  309,  that  an  umpire  having  executed  his  award,  could  not,  even  before 
delivery,  make  an  alteration  in  *the  sum  awarded ;  but  there  the  pro-  r*0Qft 
posed  alteration  might  have  implied  a  new  exercise  of  judgment,  here  ^ 
it  is  only  the  correction  of  an  obvious  mistake.  [Patteson,  J.  It  has  been 
held,  that  a  miscalculation  in  figures  could  not  be  corrected  by  the  arbitrator 
after  executing  his  award,  Irvine  v.  Elnon,  8  East,  54.]  There  it  was  said 
that  such  a  mistake  might  include  the  essential  merits.  It  was  not  a  case  like 
the  present,  where  the  arbitrator's  meaning  is  clear  on  the  award  itself,  and 
nothing  is  asked  but  to  have  the  expression  of  his  will  made  to  correspond  with 
his  intention.  At  all  events,  the  Court  may  withhold  the  assistance  now 
demanded  for  enforcing  this  award.  [Lord  Tenterden,  C.  J.  Then  the  plaintiff 
may  bring  an  action  upon  it.] 

Piatt,  contrd.  The  award  is  either  good  or  bad  altogether,  and  must  so  be 
dealt  with.  The  arbitrator  could  not  exercise  a  new  act  of  judgment  after 
having  once  made  his  award. 

Lord  Tenterden,  C.  J.  He  had  exercised  his  judgment,  but  the  award 
does  not  correspond  with  it.     However,  if  it  is  insisted  that  the  award  shall 
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not  stand  as  altered^  I  am  afraid  all  we  can  do  is  to  set  it  aside,  if  that  is  the 
defendant's  wish. 

LiTTLEDALE,  Taunton,  and  Patteson,  Js.,  concurred. 

The  defendant,  however,  preferred  paying  the  costs  under  the  present  award, 
and  the  rule  for  taxation  was  made.  Absolute. 
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An  indictment  remoTed  into  K.  B.  by  the  defendant,  and  made  a  special  jury  cause  by 
the  prosecutor,  came  on  to  be  tried,  and  was  immediately  referred.  The  order  of 
reference  stated,  that  if  the  arbitrator  should  be  of  opinion  that  the  defendant  was 
guilty  and  the  prosecutor  entitled  to  eotts^  Uie  defendant  agreed  to  pay  the  costs.  The 
arbitrator  did  so  find : 

Held,  that  the  prosecutor  could  not  recover  the  costs  of  the  special  jury,  since  the 
Judge  had  not  certified  for  those  coats  (pursuant  to  6  G.  4,  c.  60,  s.  84),  and  the 
order  of  reference  did  not  expressly  giro  a  power  of  doing  so  to  the  arbitrator.  Also 
that  the  general  term  '*  costs"  in  this  order  did  not  include  those  of  the  reference  and 
award. 

This  was  an  indictment  for  a  nuisance,  removed  into  the  Sling's  Bench  at 
the  defendant's  instance.  The  prosecutors  obtained  a  special  jury.  On  the 
cause  being  called  on  for  trial  at  the  Middlesex  sittings,  June  1831,  before 
Lord  Tenterden,  C.  J.,  the  defendant's  counsel  proposed  a  reference,  and  an 
order  of  Court  was  made,  by  consent  of  the  parties,  that  it  should  be  referred 
to  a  gentleman  of  the  bar  to  determine  whether  any  nuisance  had  been  com- 
mitted, and  if  so,  what  should  be  done  by  the  defendant.  The  order  then  con- 
tinued :  '<  And  if  he  shall  determine  that  there  has  been  a  nuisance,  and  shall 
be  of  opinion  that  in  point  of  law  the  prosecutors  are  entitled  to  costs,  the 
defendant  agrees  to  consent  to  a  verdict  of  guiltj,  and  to  pay  the  costs"  The 
arbitrator  made  his  award,  finding,  in  a  special  manner,  that  the  defendant  had 
been  guilty  of  a  nuisance,  and  also  adjudging  that  the  prosecutors  were  by  law 
entitled  to  costs.  A  verdict  of  guilty  on  such  of  the  counts  as  had  proved 
applicable,  was  endorsed  on  the  record,  and  the  prosecutors  proceeded  to  tax 
the  costs;  but  the  Master  refused  to  allow  the  costs  of  the  special  jury,  because 
the  Lord  Chief  Justice  had  not  certified,  pursuant  to  the  statute  6  G.  4,  c.  50, 
s.  34  ;  the  same  in  substance  as  24  Gr.  2,  c.  18,  s.  1 ;  nor  would  he  allow  the 
costs  of  the  reference  and  award,  being  of  opinion  that  such  allowance  was  not 
authorized  by  the  order  of  reference.  A  rule  nisi  was  afterwards  obtained 
,Mqo-|  *^or  reviewing  this  taxation,  on  the  ground  that  the  costs  of  the  special 
-*  jury  were  '<  reasonable  costs"  within  the  meaning  of  6  &  6  W.  &  M., 
c.  11,  s.  3,  and  ought  in  justice  to  be  allowed,  inasmuch  as  the  Judge  had  been 
prevented  from  certifying  according  to  the  statute,  "  immediately  after  the 
verdict,"  by  the  proposal  to  refer,  which  originated  with  the  defendant  himself: 
and,  as  to  the  costs  of  the  reference  and  award,  that  they  were  included  in  the 
undertaking  to  pay  costs  which  was  embodied  in  the  order  of  reference. 

Sir  James  Scarlett  and  Gumey  now  showed  cause.  No  part  of  the  costs 
sought  by  this  motion  is  provided  for  by  the  order  of  reference.  The  costs  of 
tbe  cause  must,  therefore,  be  taxed  as  they  would  have  been  in  the  ordinary 
coarse  on  a  trial  and  verdict  of  guilty.  As  to  the  costs  of  the  reference  and 
award.  Firth  v.  Robinson,  1  B.  &  C.  277,  is  conclusive. 

The  AUome^' General f  contrd.  '  The  statute  5  W.  &  M.,  o.  11,  s.  3,  allows 
the  prosecutor  (if  he  be  the  party  grieved)  reasonable  costs  on  conviction  of 
the  defendant,  and  the  costs  of  the  special  jury  are  reasonable  under  the  cir- 
eomstances.  The  costs  of  the  reference  and  award  must  evidently  have  been 
contemplated  by  the  parties  in  the  submission  upon  which  the  order  of  refer- 
ence was  framed,  and,  in  such  a  case,  the  general  word  costs  may  be  taken  to 
include  these.    Wood  v.  O'Kelly,  9  East,  436,  is  an  authority  to  this  effect, 
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which  does  not  appear  to  have  been  noticed  in  Firth  v,  Robinson.  (He  also 
referred  to  Hullock  on  Costs,  p.  422,  2d  edit.,  where  several  of  the  cases  on  this 
subject  are  reviewed.) 

♦Lord  Tenterden,  C.  J.  The  act  6  G.  4,  c.  50,  s.  34,  expressly  provides  r*239 
that  the  costs  of  a  special  jury  shall  not  be  allowed  to  the  party  applying  for  ^ 
it,  unless  the  Judge  who  tries  the  cause  shall,  immediately  after  the  verdict, 
certify  under  his  hand  that  it  was  a  cause  proper  to  be  tried  by  a  special  jury. 
It  has  always  been  the  practice,  in  my  recollection,  when  the  cause  went  to  a 
reference  under  circumstances  which  did  not  admit  of  a  certificate  by  the  Judge, 
to  provide,  by  a  special  consent  of  the  parties,  that  the  arbitrator  should  have 
the  power  of  awarding  those  costs.  Without  such  power  in  the  arbitrator,  and 
such  award  made,  they  cannot  be  had.  As  to  the  costs  of  the  reference  and 
award,  Wood  v,  O'Kelly,  9  East,  436,  was  cited  to  show  that  they  may  be 
taxed  under  this  order  -,  but  the  more  modem  case  referred  to  on  the  other  side 
is  an  authority  to  the  contrary :  and  it  has  been  the  practice,  as  far  back  as  I 
can  remember,  to  give  the  arbitrator  an  express  authority  over  these  costs  in 
the  order  of  reference.  It  seems  to  me  that  the  costs  mentioned  in  the  present 
order  can  only  be  construed  to  mean  such  as  the  party  would  be  entitled  to 
under  the  general  rules  of  law,  and  do  not  include  those  contended  for. 

LiTTLBDALE,  Taunton,  and  Pattbson,  Js.,  concurred. 

Rule  discharged. 
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The  statute  10  G.  2,  o.  31,  b.  6,  after  reciting  the  inconvemenco  which  happens  by  wa> 
termen,  kc,  taking  apprentices  before  they  are  housekeepers  or  have  any  settled 
habitation  for  themseWes  or  their  apprentices,  enacts,  that  it  shall  not  be  lawAil  for 
any  waterman,  though  a  fVeeman  of  the  (waterman's)  company,  or  his  widow,  to  take 
to  keep  any  person  as  his  or  her  apprentice,  unless  he  or  she  shall  be  the  occupier 
of  some  house  or  tenement  wherein  to  lodge  him  or  herself  and  such  apprentice ;  and 
that  he  or  she  shall  keep  such  apprentice  in  the  same  house  or  tenement  wherein  he 
or  she  shall  lodge  or  lie,  on  pain  of  forfeiting  10/.  for  every  offence. 

By  section  4,  it  is  proTided,  that  no  such  freeman  or  freeman's  widow  shall  take  or 
retain  more  than  two  apprentices  at  the  same  time,  under  a  penalty : 

Held,  that  by  section  6,  any  contract  to  take  an  apprentice,  entered  into  by  such  firee- 
man  or  widow,  not  being  an  occupier  of  some  house,  &c.,  or  having  already  two 
apprentices,  was  prohibited ;  and,  therefore,  that  where  a  pauper  bound  himself  by 
indenture  of  apprenticeship  to  serve  the  widow  of  a  waterman,  she  not  having  such 
house,  &c.,  but  it  being  understood  that  he  was  to  live  at  the  house  of  a  freeman  of 
the  company  (which  he  did),  and  to  serve  him  conformably  to  the  indenture,  he  having 
two  other  apprentices  at  the  time,  such  indenture  was  absolutely  void,  and  no  settie- 
ment  was  gained  by  serving  under  it 

Upon  an  appeal  acainst  an  order  of  two  justices,  whereby  Joseph  Needham, 
waterman,  and  Sarah  his  wife,  and  their  children,  were  removed  from  the 
parish  of  West  Thunnock  in  Essex,  to  the  parish  of  Gravesend  in  Kent,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

r^eedham,  the  pauper,  before  and  when  he  was  bound  apprentice  as  after- 
mentioned,  was  living  in  the  parish  of  Grravesend  with  Mr.  Twiss,  lighterman 
and  freeman  of  the  waterman's  company,  as  his  servant.  Twiss  had  at  that 
time  two  apprentices  regularly  bound  to*  and  serving  him.  It  was  agreed 
between  Twiss  and  Needham  that  the  latter  should  be  his  apprentice,  and  with 
this  view  he  was  sent  up  by  Twiss  to  Waterman^s  Hall  to  be  bound  to  Mrs. 
Elizabeth  Pearce,  who  was  entitled,  as  the  widow  of  a  freeman  of  the  water- 
man's company,  to  take  apprentices.  She  was  living  at  Qravesend,  at  the 
house  of  her  daughter ;  and  she  had  no  business  or  residence  of  her  own.  At 
Waterman's  Hall  Needham  was  regularly  bound  to  Mrs.  Pearce  for  seven  years 
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from  the  11th  of  October,  1804,  but  upon  an  understanding  that  he  was 
♦2411  **^  s^rve  Twiss.     He  never  went  to  or  served  Mrs.  Pearco.     She  re- 

^  tained  one  part  of  his  indentures,  but  Twiss  bore  the  expenses  of  the 
binding,  and  paid  her  a  sum  of  money  every  quarter  in  consideration  of  Need- 
ham's  services  as  long  as  Needham  stayed  with  him.  The  latter  resided  with 
him  in  the  parish  of  Qravesend,  and  served  him,  conformably  to  the  indentures^ 
for  about  two  years ;  he  then  ran  away,  and  never  returned  to  the  service.  On 
the  19th  of  January,  1815,  he  was  made  a  freeman  of  the  waterman's  com- 
pany, as  having  served  Elizabeth  Pearce.  It  is  the  practice  of  the  waterman's 
company  to  confer  the  freedom  of  that  company  upon  apprentices  who  may  not 
have  served  their  masters  regularly  during  all  the  time  for  which  they  were 
bound,  if  the  masters  are  satisfied,  or  are  remunerated  for  lost  time.  The 
court  of  quarter  sessions  held  that  the  indentures  were  not  rendered  void  by 
the  stat.  10  Gr.  2,  c.  31,  s.  3  and  5,  and  that  service  under  them  conferred  a 
settlement ;  and  they  confirmed  the  order  of  removal,  subject  to  the  opinion 
of  this  Go^prt  as  to  the  validity  of  the  indentures.  The  case  was  argued  in 
Michaelmas  term  by 

Knox  and  Bullock,  in  support  of  the  order  of  sessions.  No  question  arises 
in  this  case  on  the  fact  of  the  apprentice  having  been  bound  to  one  person  for 
the  purpose  of  serving  another,  it  having  been  decided  that  such  a  binding  is 
valid ;  Holy  Trinity  v.  Shoreditch,  1  Str.  10.  The  true  question  is,  then, 
whether,  under  the  10  Gr.  2,  c.  31,  s.  4  and  5,(a)  this  indenture  be  void,  or  only 
♦2421   ^^^^^^^  ^     There  are  no  words  declaring  indentures  made  contrary  to 

-^  the  act  void  or  unavailable.  There  is  much  difficulty  in  defining  the 
principle  of  the  cases  where  indentures  have  been  considered  void,  or  only 
voidable.  The  last  case,  Rex  v.  Hipswell,  8  B.  &  C.  466,  arose  on  the  28  G^. 
3,  c.  48,  8.  4  (to  prevent  the  binding  of  children  under  eight  years  of  age  as 
chimney-sweepers) ;  an  indenture  was  there  decided  to  be  void,  and  not  merely 
voidable,  on  the  ground  that  it  would  be  contrary  to  the  spirit  of  the  act  to 
consider  it  only  vi)idable  where  the  provision  was  introduced  for  a  public  pur- 
pose, and  to  protect  those  who  were  incapable  of  protecting  themselves,  as  in 
the  ease  of  in&nts  of  such  tender  years.  It  was,  indeed,  considered  that  void 
may  be  construed  voidable;  and  if  this  had  not  been  intimated,  it  must  have 
been  inferred  from  the  Court  giving  such  a  reason  for  its  decision,  as  that  act 
declares  indentures  contrary  to  its  provisions  absolutely  void  in  law  to  all  intents 
and  purposes.  In  Rex  v.  St.  Nicholas,  Ipswich,  Burr.  S.  C.  91,  2  Str.  1066, 
and  Rex  v,  Gainsborough,  Burr.  S.  C.  586,  which  have  frequently  been  recog- 
^oiQ-i  iiised  (the  former  particularly  in  Gray  v,  *Cookson,  16  East,  13,  the  ques- 

-*   tion  arose  under  tb 


be  5  Eliz.  c.  4,  s.  26  and  41,  the  last  of  which  declarer 
that  all  indentures  not  conformable  to  its  provisions  shall  be  "  void  to  all  intents- 
and  purposes  ;*'  and  in  those  cases  it  was  holden,  after  great  consideration,  thafr 
indentures  not  in  conformity  with  the  act  were  voidable  only,  and  settlements 
might  be  acquired  under  them.  In  Gye  v,  Felton,  4  Taunt.  876,  an  action  was 
brought  for  harbouring  an  apprentice ;  and  it  appeared  that  the  indenture  was 

(a)  To  avoid  the  great  inconvenience  which  happens  by  wherrymen  and  sneh  other  wa- 
tennen  and  lightermen  as  aforesaid  daily  taking  apprentices,  before  snoh  wherrymen, 
vitermen,  or  lightermen  are  housekeepers,  or  have  any  settled  habitation  for  them- 
lelTes  and  their  apprentices  to  lodge  in,  whereby  pilfering  and  disorderly  actions  are 
eommitted,  it  is  enacted,  *<  that  it  shall  not  be  lawful  for  any  wherryman,  waterman, 
or  lighterman,  though  a  fireeman  of  the  company,  or  his  widow,  to  take,  retain,  or  keep 
VKj  person  as  his  or  her  apprentice,  unless  such  waterman,  wherryman,  or  lighterman^ 
or  the  widow  of  sach  waterman,  when^man,  or  lighterman,  shall  be  the  oocupier  of  some 
ikonae  or  tenement  wherein  to  lodge  him  or  herself,  and  his  or  her  apprentice;  and  such 
waterman,  wherryman,  or  lighterman,  or  his  widow,  shall  keep  such  apprentice  to  lodge 
sad  lie  in  the  same  house  or  tenement  wherein  he  or  she  doth  lodge  or  Ue,  upon  pain  that 
erciy  master  or  mistress  acting  otherwise,  and  offending  against  this  act,  being  thereof 
coBvieted,  shall  for  every  such  offence  forfeit  and  pa^r  the  sum  of  lOL"  Sect.  4.  prohibits, 
vader  a  penal^,  the  taking  more  than  two  apprentices  at  a  time  by  any  fireeman'or  his 
widow. 
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not  conformable  to  this  statute,  and  that  the  master  was  liable  to  a  penalty : 
the  Court  there  held  the  nonsuit  to  be  proper,  simply  on  the  ground  that  the 
plaintiff  could  not  avail  himself  of  a  right  originating  in  his  own  violation  of 
the  law ;  for  they  did  not  hold  that  the  indenture  itself  was  void,  being  pre- 
cluded from  so  doing  by  the  above  cases.  The  statute  here  in  question  sup- 
poses that  an  indenture,  though  not  conformable  to  its  provisions,  may  be  vabd 
for  some  purposes,  since  it  specifies  in  sect.  3,  certain  disabilities  that  attach 
to  the  apprentice  bound  contrary  to  the  act  (the  master  only  being  subject  to 
the  penalty  imposed  by  sect.  5),  which  would  have  been  unnecessary,  if  the 
legislature  had  intended  the  apprenticeship  to  be  absolutely  void.  Again,  the 
mischief  contemplated,  of  apprentices  serving  masters  with  whom  they  do  not 
reside,  was  not  occasioned  here,  for  the  apprentice  resided  with  his  actual 
master.  The  regulation  as  to  the  number  of  apprentices  is  for  the  advantage 
of  the  waterman  s  company,  and  not  for  the  public  benefit ;  the  number  being 
thus  restricted,  in  order  that  all  the  members  or  their  widows  may  have  an 
equal  chance  of  obtaining  premiums  for  binding,  and  becoming  entitled  to  the 
earnings  of  ^apprentices.  It  would  be  too  much  to  hold  this  indenture  rtoAA 
void  for  a  non-compliance  only  with  the  letter  of  the  statute ;  and  there  ^ 
is  no  case  where  a  settlement  by  apprenticeship  has  been  defeated,  unless  a 
statute  has  expressly  declared  that  no  settlement  shall  be  acquired,  as  the  56 
Gt,  3,  c.  139,  ^'for  regulating  parish  apprentices;''  or,  unless  in  terms  the  in- 
denture is  declared  void,  and  not  available  for  any  purpose. 

Eyland  and  Round,  contrd.  The  taking  or  keeping  of  an  apprentice  by  the 
widow  of  a  waterman,  who  has  not  a  house  or  tenement  wherein  to  lodge  the 
apprentice,  being  prohibited  by  the  statute,  the  contract  to  take  and  keep  the 
apprentice  must  also  be  prohibited.  It  is  laid  down  by  Holt,  C.  J.,  in  Bartlett 
V.  Yinor,  Garth.  252,  ^'  that  every  contract  made  for  or  about  any  matter  or 
thing  whi6h  is  prohibited  and  made  unlawful  by  any  statute  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be  so,  but  only  inflicts 
a  penalty  on  the  offender,  because  a  penalty  implies  a  prohibition,  though  there 
are  no  prohibitory  words  in  the  statute ;  as,  for  instance,  in  the  case  of  simony, 
the  statute  only  inflicts  a  penalty  by  way  of  forfeiture,  but  doth  not  mention 
any  avoiding  of  the  simoniacal  contract ;  yet  it  hath  always  been  held  that 
such  contracts  being  against  law,  are  void."  And  this  position  as  to  simony  is 
confirmed  by  Gibbs,  C.  J.,  in  Greenwood  v.  The  Bishop  of  London,  5  Taunt. 
727.  In  Rex  v.  Hipswell,  8  B.  &  C.  466,  it  was  held,  that  no  settlement  was 
gained  by  serving  under  an  indenture  whereby  a  child  under  eight  years  of 
age  was  bound  apprentice  to  a  chimney-sweeper.  There,  indeed,  the  statute 
*28  G.  3,  c.  48,  s.  4,  expressly  made  void  all  such  indentures.  The  ^-#245 
statute  }0  G.  2,  c.  31,  contains  no  such  provision ;  but  the  third  section  ^ 
enacts,  that  every  apprentice  bound  contrary  to  the  true  intent  of  the  act  shall 
not  obtain  any  freedom  by  such  apprenticeship,  or  be  entitled  to  any  the  privi- 
leges and  advantages  by  such  apprenticeship,  which  watermen  free  of  the 
company  are  entitled  to,  but  shall  be  subject  to  pay  for  every  time  he  shall 
work  any  boat,  &c.,  10^.;  and  section  5  prohibits  any  waterman  or  his  widow 
(and  that  under  a  penalty)  from  taking  an  apprentice,  unless  such  waterman  or 
widow  shall  be  the  occupier  of  some  house  or  tenement  wherein  to  lodge  him 
or  herself  and  such  apprentice.  Coupling  these  two  sections  together,  and  con- 
struing them  with  reference  to  the  object  which  the  legislature  had  in  view,  the 
statute  does  not  amount  to  a  legislative  declaration  that  an  indenture  of  appren- 
ticeship made  with  a  waterman  or  his  widow  not  having  a  place  of  residence 
wherein  to  lodge  the  apprentice,  shall  be  absolutely  void.  And  this  is  an 
answer  to  any  argument  founded  on  Holy  Trinity  v.  Shoreditch,  1  Stra.  10. 

Our.  adv.  vuU. 

liord  TxNTXRDEN,  C.  J.,  now  delivered^the  judgment  of  the  Court. 

This  case  was  argued  in  last  Michaelmas  term.     In  support  of  the  settlement 
of  the  pauper  in  Gravesend,  and  of  the  order  of  sessions,  it  was  contended  that 
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the  indenture  of  apprenticeBhip  was  not  void,  but  only  voidable  at  the  elec- 
tion of  the  parties  to  it,  and  The  King  v.  St.  Nicholas,  Ipswich  (or  St.  Nicholas 
^Aai  ^'^^  St.  Peter's),  Burr.  S.  G.  91,  *and  some  other  cases  which  nphold 
^  the  authority  of  that  case,  were  cited  in  support  of  the  argument. 

On  the  other  side  it  was  contended  that  the  binding  in  this  case,  being  in 
direct  yiolation  of  the  provisions  of  the  statute  10  0.  2,  c.  31,  was  absolutely 
void }  and  the  case  of  The  Eang  t;.  The  Inhabitants  of  Hipswell,  8  B.  &  C. 
466,  was  relied  upon  as  an  authority  in  point 

Upon  reference  to  the  statute  6  Eliz.  c.  4,  and  the  10  O.  2,  c.  SI,  a  manifest 
distinction  will  be  found.  The  clause  of  the  statute  of  Elizabeth  declaring 
that  indentures  and  bindings  otherwise  than  by  the  statute  is  limited  and 
provided,  shall  be  clearly  void,  is  the  forty-first  section.  The  clause  which  was 
relied  upon  in  The  Kmg  v.  St.  Nicholas,  6  Burr.  S.  C.  91,  for  the  purpose  of 
showing  the  indenture  to  be  void,  is  the  twenty-sixth  section.  But  this  twenty- 
sixth  section  is  not  negative  or  prohibitory ;  it  is  permissive  only.  It  allows  a 
householder  in  a  town  corporate  to  take  an  apprentice  of  the  description  therein 
mendoned  for  seven  years.  The  apprentice  thus  allowed  to  be  taken  is  the  son 
of  a  freeman,  not  occupying  husbandry,  nor  being  a  labourer,  and  inhabiting 
in  the  same  or  some  other  city  or  town  corporate.  But  this  section  does  not 
enact  that  no  apprentice  shall  be  taken,  who  is  not  the  son  of  such  a  freeman 
as  therein  mentioned,  or  that  an  apprentice  shall  not  be  taken  for  less  than 
seven  years.  And  if  a  binding  for  less  than  seven  years  had  been  held  void, 
it  would  have  been  difficult  to  say  that  the  binding  in  a  town  corporate,  of  the 
son  of  a  person  not  &lling  within  the  description  in  the  statute,  must  not  be 
void  also ;  and  this  appears  to  have  been  the  opinion  of  Lord  Hardwicke.  It 
^oAn-i  ^  ^^U  known  that  the  policy  or  ^expediency  of  this  and  some  other  of 
-^  the  provisions  of  this  statute  of  Elisabeth  had  ceased  to  be  acknow- 
ledged before  the  decision  in  the  case  I  have  mentioned.  And  the  other  Judges 
of  the  Court,  according  to  the  report  by  Burrow,  observed  that  the  act  seemed 
more  beneficial  to  corporations  than  to  the  public  in  general.  Indeed,  it 
bears  a  strong  resembhmce  to  the  system  of  keeping  persons  in  the  caste  in 
which  they  were  bom,  that  prevails  in  some  parts  of  the  East.  But  the  fifth 
section  of  the  statute  10  G.  2,  c.  31,  is  negative  and  prohibitory.  It  recites  a 
mischief,  and  for  remedy  thereof  enacts  that  it  shall  not  be  lawiful  for  a  water- 
man or  his  widow  to  take,  retain,  or  keep  an  apprentice,  unless  he  or  she  be 
the  occupier  of  a  house  or  tenement  to  lodge  him  or  herself  and  the  apprentice. 
Sect  4  prohibits  a  waterman  from  taking  more  than  two  apprentices.  It  is 
dear,  upon  the  fiicts  found,  that  the  binding  of  this  pauper  was  an  evasion  of 
these  sections. 

The  contract,  then,  was  a  prohibited  contract^  and  this  case  falls  within  the 
prindple  of  the  decision  of  this  Court  in  The  King  v.  The  Inhabitants  of  Hips- 
well,  8  B.  &  C.  466.  Upon  the  authority  of  that  case,  and  upon  the  distinc- 
tion between  a  prohibited  contract  and  a  provision  like  that  of  the  twenty-sixth 
section  of  die  statute  of  Elizabeth,  we  are  of  opinion  that  this  indenture  of  ap- 
prenticesh]|>  was  absolutely  void,  and  that  no  settlement  could  be  gained  under 
it;  and  consequently  the  rule  for  quashing  the  orders  must  be  made  absolute. 

Orders  of  sessions  quashed. 


♦248]  ♦FORD  V.  JONES.    Jan.  28. 

Wkere  a  cause  is  referred  to  two  arbitrators,  and  their  umpire,  in  case  of  dispute,  and  it 
b  afterwards  agreed  to  appoint  an  umpire,  such  appointment  must  in  no  case  be  de- 
cided bj  chanee.  And,  therefore,  where  each  of  two  arbitrators  had  named  a  person 
to  be  umpire,  and  neither  was  disapproved  of,  and  it  was  thereupon  proposed  that  the 
Anal  choice  should  be  determined  by  lot,  which  was  aocor^Ungly  done  in  the  pre- 
sence and  with  the  concurrence  of  the  arbitrators  and  parties,  an  award  made  by  the 
empire  so  chosen  was  set  aside.  ^ 
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This  cause  was  referred  by  agreement  to  two  arbitrators,  and  their  umpire 
in  case  of  dispute.  The  two,  after  hearing  the  case,  differed  as  to  the  decision ; 
and  at  a  meeting,  which  they  and  both  the  parties  attended,  it  was  determined 
that  an  umpire  should  be  chosen,  and  each  arbitrator  named  one.  Neither  was 
objected  to.  Some  one  then  proposed  that  the  two  names  should  be  written  on 
papers,  put  into  a  hat,  and  one  drawn  out,  and  the  party  drawn  should  be  the 
umpire.  A  name  was  accordingly  drawn  in  this  manner,  with  the  consent  of 
all  present  -,  and  the  umpire  so  chosen  afterwards  made  his  award  in  the  plain- 
tiff's favour.  The  defendant  being  dissatisfied  with  this  decision,  and  having 
discovered,  as  it  was  now  alleged,  Uiat  the  umpire  was  an  objectionable  person, 
obtained  a  rule  to  show  cause  why  the  award  should  not  be  set  aside,  on  the 
ground  that  the  choice  of  an  umpire  by  lot  was  irregular. 

CampheUj  now  showed  cause.  The  facts  here  are  distinguishable  from  those 
of  the  case.  In  the  Matter  of  Gassell,  9  B.  &  C.  624,  where  the  Court  overruled 
Nealle  v.  Ledger,  16  East,  51,  and  held  an  appointment  by  lot  to  be  irregular.  In 
both  of  those  cases  each  arbitrator  preferred  the  umpire  named  by  himself;  here 
the  umpires  named  were  equally  approved  of  by  each,  and,  therefore,  the  choice  of 
one  by  lot  was  only  like  the  daily  practice  of  taking  twelve  names  from  the  jury 

rnel  by  ballot  to  try  causes.  [Lord  Tentebden,  C.  J.  That  is  by  statute.] 
'"Cassell's  case  the  arbitrators  nad  agreed  to  decide  by  lot,  before  any  r^coio 
one  had  been  nominated  by  either,  which  is  also  a  ground  of  distinction.  '- 
See  Young  v.  Miller,  3  B.  &  C.  407.  Harris  v.  Mitchell,  2  Vem.  486,  and 
Wells  V.  Cooke,  2  B.  &  A.  218,  which  may  be  mentioned  on  the  other  side, 
both  differ  in  circumstances  from  the  present  case.  If,  indeed,  Neale  v.  Ledger 
is  overruled  to  the  extent  of  establishing  that  the  nomination  of  an  umpire  by 
lot  can,  under  no  circumstances,  be  valid,  this  motion  cannot  be  resisted.  But 
the  Court  has  not  yet-gone  that  length. 

Cockbum,  ctmtrd.  The  evident  object  of  the  Court  in  the  case  In  the  Mat- 
ter of  Cassell,  9  B.  &  C.  624,  was  to  set  aside  nice  distinctions,  and  exdude 
chance  altogether  in  the  appointment  of  umpires.  Lord  Tenterden,  C.  J., 
says  there, ''  The  parties  to  the  reference  expect  the  concurring  judgment  of 
the  two  in  the  appointment  of  a  third;  and  we  think  it  better  not  to  decide  the 
present  case  upon  any  nice  ground  of  resemblance  to,  or  difference  from,  the 
others,  which  might  lead  to  discussion  and  litigation  in  other  cases,  but  to  lay 
it  down  as  a  general  rule,  that  the  appointment  of  the  third  person  must  be  the 
act  of  the  wiU  and  judgment  of  the  two,  must  be  matter  of  choice  and  not  of 
chance,  unless  the  parties  consent  to  or  acquiesce  in  some  other  mode."  Here 
the  parties  had  not  the  concurring  judgment  of  the  arbitrators  in  the  ultimate 
appointment,  admitting  that  they  had  it  in  the  nomination  of  the  two  out  of 
whom  the  appointment  was  made.  In  Neale  v.  Ledger,  16  East,  51,  which  is 
overruled  by  Cassell's  case,  neither  of  the  parties  named  for  umpire  was  disap- 

E roved  of;  there  was  only  a  preference  by  each  arbitrator  of  the  person  named 
y  himself. 

'^'Lord  Tentebden,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  r^^o^Q 
made  absolute.  The  principle  laid  down  in  the  case  In  the  Mattei;  of  ^ 
Cassell,  9  B.  &  C,  624,  appears  to-  me  very  sound,  that  the  appointment  of  an 
umpire  must  be  matter  of  choice  and  not  of  chance.  I  thougnt  the  rule  had 
been  so  clearly  stated  in  that  case  as  to  exclude  all  subtle  distinctions  for  the 
future. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  It  is  alleeed  here  that  the 
parties  themselves,  at  a  meeting  with  the  arbitrators,  assented  to  the  proceeding 
by  lot,  but  such  assent  must  always  be  a  matter  of  doubt. 

Taunton  and  Patteson,  Js.,  concurred.  Rule  absolute. 
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The  KING  v.  The  Justices  of  KENT.     Jan.  28. 

Tho  8tatnt«  18  O.  2,  c.  18,  8.  5,  requires  that  the  party  suing  forth  any  certiorari  shall 
haye  given  notice  thereof  to  the  jostioes  whose  oilier  is  in  question.  A  certiorari 
cannot  be  issued  at  the  instance  of  any  but  the  party  who  gave  such  notice,  although 
he  ayowedly  drops  the  proceeding,  and  sithough  it  is  too  late  to  give  a  ft'esh  notice. 

In  Easter  term,  1831,  a  rale  was  made  absolute  for  a  certiorari  to  remove 
into  this  Court  an  order  of  justices  for  diverting  a  highway  and  turning  the  new 
line  of  road  through  the  lands  of  Sir  Thomas  Maryon  Wilson,  Bart.,  with  his 
consent ;  and  also  to  remove  an  order  of  sessions  for  confirming  and  enrolling  the 
former.  See  Rex  v,  Horner  and  Roupell,  2  B.  &  Ad.  150.  No  further  step 
having  been  taken,  Sir  T.  M.  W.  in  the  last  vacation  obtained  a  summons  to 
*2511  ^^^  cause  before  a  Judffe  at  chambers  why  the  certiorari  should  not 
^  ^forthwith  be  lodged  by  the  parties  to  whom  the  rale  had  been  granted, 
and  why  they  should  not  get  the  case  set  down  in  the  crown  paper  :  but  on  the 
attendance  l>efore  the  Judge,  it  was  stated  on  their  behalf  that  they  abandoned 
tiieir  rule.  In  the  present  term  D.  Pollock  obtained  a  rale,  calling  upon  the 
jnstiees  to  show  cause  why  Sir  T.  M.  W.  should  not  be  at  liberty  at  his  own 
instance  to  issue  the  writ,  and  to  take  such  further  proceedings  thereon  as  should 
be  necessary  for  quashing  the  orders. 

Erie  now  showed  cause.  The  act  13  Q.  2,  c.  18,  s.  5,  requires  it  to  be 
proved  on  oath  that  the  party  suing  out  any  certiorari  has  given  notice  thereof 
to  the  justices  whose  proceedings  are  to  be  removed.  The  name  of  the  party 
is  an  essential  ingredient  in  the  notice,  Rex  v.  The  Justices  of  Lancashire,  4 
B.  &  A.  289.  It  is  impossible,  therefore,  that  the  notice  should  be  given  by 
one  person,  and  the  writ  taken  out  by  another.  * 

/>.  PoUocky  cortird.  The  notice  here  was  given,  at  the  time,  consistently  with 
the  act,  but  is  abandoned  with  the  manifest  purpose  of  preventing  the  orders 
from  being  brought  up  to  be  qua3hed.  There  are  no  means  of  compelling  these 
parties  to  proceed,  and  it  is  now  too  late  for  a  new  application  to  the  Court, 
as  that,  hj  sect.  5  of  the  act,  must  be  made  within  six  months  next  after  the 
order.  The  object  of  this  motion  is  only  to  follow  up  what  the  opposite  parties 
have  regularly  commenced.  Any  terms  the  Court  think  reasonable  will  be 
acceded  to. 

*2521       *^®  Court,  however,  thought  the  words  of  the  act  "unless  it  be  duly 
^  proved  upon  oath  that  the  said  part^  or  parties  suing  forth  the  same, 
hath  or  have  given  six  days'  notice,"  conclusive  against  the  motion ;  and  the 
nde  was  Discharged. 


Ex  parte  GARRETT  and  CLARK  v.  The  Mayor  of  NEWCASTLE.  Jan,  30. 

In  the  absence  of  any  precedent,  the  Court  refused  a  rule  nisi  for  a  mandamus  calling 
on  the  mayor  of  a  town  to  propose  a  resolution  to  the  burgesses  in  guild  assembled, 
for  repealing  certain  by-laws ;  thoueh  it  was  alleged  that  by-laws  and  ordinances 
might,  by  charter,  be  made,  and  had  formerly  been  made,  at  such  guilds. 

On  a  former  day  of  this  term,  Merewether,  Serjt.,  moved  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue,  calling  upon  the  mayor  of  Newcastle- 
vpon-Tyne  to  propose  a  certain  resolution  to  the  burgesses  of  that  town  in  guild 
usembled,  upon  the  foUowing  circumstances,  alleged  in  the  affidavits  upon 
which  the  application  was  founded.  The  mayor  and  burgess  of  Newcastle  are 
a  corporation,  of  which  the  parties  applying  to  the  Court  are  members.  Three 
aaKpiblies  of  the  oorporation,  called  guilds,  are  held  in  the  year,  by  custom, 
00  stated  days.  By  charters  of  Queen  Elizabeth  and  James  the  First,  the 
common  council  or  major  part  thereof  being  assembled,  of  which  the  mayor  and 
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six  aldermen  were  to  be  seven,  or  the  major  and  bnrgesses  or  the  major  part, 
whereof  the  mayor  was  to  be  one,  being  gathered  together,  were  empowered  to 
make  bj-laws  for  the  government  of  the  mayor,  burgesses,  and  inhabitants,  and 
of  all  merchants  and  others  resident  in  the  town,  and  for  other  particular  pur- 
poses, which  it  is  not  material  to  enumerate.  The  mayor  always  presides 
at  the  guilds.  As  soon  as  he  takes  his  place,  ^proclamation  is  made  for  ^^053 
all  persons  having  anything  to  do  at  the  court  to  come  forth  and  be  '- 
heard :  after  which  the  stewards  and  wardens  of  the  several  incorporated  com- 
panies of  the  town  frequently  put  questions,  and  make  observations  or  com- 
plaints, to  which  the  mayor  gives  such  answers  and  explanations  as  are  neces- 
sary, and  he  announces  such  matters  as  require  to  be  communicated  to  the 
ffuUd:  the  town  clerk  then  calls  over  the  names  of  persons  claiming  their 
freedom,  and  these  being  disposed  of,  the  assembly  is  dismissed.  The 
affidavits  stated,  that  the  right  of  making  laws  and  orders  at  these  guilds, 
though  an  ancient  privilege,  had  of  late  oeen  disused,  and  the  only  formal 
business  transacted  had  been  the  hearing  of  claims  to  freedom;  but  that  orders 
appeared  to  have  been  made  in  open  guild  in  1641,  1650,  and  1662,  and  were 
believed  to  have  been  made  at  other  times :  and  that  in  1820,  at  a  guild  of 
burgesses,  a  resolution  was  passed,  and  signed  by  the  then  mayor,  that  that 
court  considered  itself  a  court  of  record :  That,  nevertheless,  the  mayors  had  of 
late  years,  when  presiding  at  guilds,  except  on  the  last-mentioned  occasion, 
refused  to  put  any  resolution  or  motion  to  the  burgesses  there,  or  to  sanction 
the  making  of  any  laws  or  ordinances  :  and  in  particular  it  was  stated,  that  at 
a  guild  on  the  16th  of  last  January,  the  parties  now  applying,  with  the  con- 
currence of  a  majority  of  the  burgesses  assembled,  moved  and  seconded  a 
resolution, ''  that  all  by-laws  annulling  or  lessening  the  power  or  authority  of 
the  mayor  and  bur&sses  in  guild  assembled,  should  be  repealed :"  and  that 
the  mayor,  being  asked  to  put  this  motion,  refused  to  do  so  either  then  or  at 
the  next  guild.  The  object  of  the  present  application  was  to  compel  the  put- 
ting of  this  motion. 

*The  Court  expressed  a  doubt  whether  such  a  mandamus  could  be   pKo^i 
ranted,  as  the  matter  appeared  to  be  one  in  which  the  mayor  was  to  use   *- 


his  discretion,  and  they  inquired  whether  there  were  any  authority  for  such  an 
application.  The  case  was  adjourned,  in  order  that  this  might  be  ascertained. 
On  a  subsequent  day  in  the  term,(a) 

Merewether,  Sent.,  said  he  had  found  no  direct  authority,  but  relied  on  the 
general  power  of  the  Court  to  interfere  by  mandamus  where  there  was  a  public 
official  duty  to  be  exercised,  and  the  non-performance  of  it  occasioned  an  incon- 
venience for  which  there  was  no  other  remedy.  It  was  said  in  Machell  v. 
Nevinson,  11  East,  84,  n.  (a),  where  the  question  related  to  the  election  of  com- 
mon councilmen,  that  the  proposing  of  business  to  the  corporation  belongs  to 
the  mayor ;  but  it  was  added,  that  if  the  mavor  refuse  to  make  elections  (the 
business  in  question  there),  he  may  be  compelled  bv  this  Court.  It  cannot  be 
the  right  of  a  mayor  to  put  an  absolute  veto  upon  the  proceedings  of  the  corpo- 
ration, which  he  might  do  if  the  power  here  assumed  were  lawnil.  The  arc;u- 
ment  of  Sir  Robert  Aikins  in  Rex  v.  Atkins,  3  Mod.  3,  is  strong  upon  this 
point;  and  in  Rex  v.  Oaborian,  11  East,  77,  the  Court  refrained  from  giving 
any  opinion  in  favour  of  such  a  power.  Cur,  adv.  vult. 

Lord  TsNTERDEN,  C.  J.,  now  delivered  the  judgment  of  the  Court.  We 
have  considered  of  this  case,  and  can  find  no  instance  of  a  mandamus  granted 
upon  a  similar  application.  We  think  that  by  granting  such  a  *manda-  ^#055 
mus  we  should  be  taking  upon  us  a  power  which  does  not  belong  to  us,  l- 
and  which  our  predecessors  have  never  exercised.  There  wUl,  therefore,  be  no 
rule.  Role  refiised. 

(a)  Before  Lord  Tenterden,  C.  J.,  Littlodale,  Taunton,  and  Patteson,  Js. 


256] 


3  Barnewaix  &  Adolphus.  119 


The  KINO  on  the  Proseontion  of  M.  SCALES,  Esq.  v.  The  MATOB  and 
ALDERMEN  of  LONDON.    Jan,  80. 

To  a  iiiAndamiis  to  the  lord  mayor  and  aldermen  of  London,  to  admit  and  swear  in 

A.  B.  to  the  office  of  alderman,  they  returned  that  the  coort  of  mayor  and  aldermen 

had,  from  time  immemorial,  the  authority  of  examining  and  determining  whether 

or  not  any  person  returned  to  them  by  the  court  of  wardmote  as  an  alderman,  was, 

seoording  to  the  discretion  and  sound  consciences  of  the  mayor  and  aldermen,  a  fit 

and  proper  person  and  duly  qualified  in  that  behalf,  whensoeyer  the  fitness  and 

qu^illeation  of  the  person  so  returned  had  been  brought  into  question  by  the  petition 

of  any  person  interested  therein ;  and  that  it  was  a  necessary  qualification  of  the 

person  to  be  admitted  to  the  office  of  alderman,  that  he  should  be  a  fit  and  proper 

person  to  snpport  the  dignity  and  discharge  the  duties  of  the  office ;  that  A.  B.  haying 

been  retnmed  to  them  by  the  court  of  wardmote  as  duly  elected,  a  petition  by  persons 

interested  ixl  the  election  was  presented  to  them,  charging  circumstances  which 

Tendered  A.  B.  sa  unfit  person  to  be  admitted  to  the  office  of  alderman ;  and  that 

they  took  the  petition  into  consideration,  and  haying  heard  witnesses,  did  adjudge 

according  to  their  discretion  and  sound  consciences,  that  A.  B.  was  not  a  person  fit 

and  proper  to  snpport  the  dignity  and  discharge  the  duties  of  the  office : 

Held,  that  the  eostom  set  out  in  the  return  was  good  and  yalid  in  law : 

Hel^  secondly,  that  as  the  fitness  of  the  person  to  be  admitted  was  to  be  determined 

aceor^ng  to  the  discretion  of  the  mayor  and  aldermen,  it  was  sufficient  for  them 

to  stale  in  the  return  that  they  had  exercised  their  discretion,  and  adjudged  that 

A.  B.  was  nnfit,  without  frying  particular  reasons. 

The  prosecutor  of  a  mandamus,  to  which  a  return  has  been  made,  haying  moyed  for 

a  eon^Unm,  and  the  Court  haying,  upon  argument,  ac^udged  that  the  return  is 

sufficient  in  point  of  law,  cannot  afterwards  trayerse  the  facts  contained  in  the 

return. 

Quere,  Whether  after  an  issue  in  fact  found  in  fayour  of  the  party  making  the  return, 

the  prosecutor  can  question  the  legality  of  the  return. 

Mandamus  reciting  that  Michael  Scales  had  been  duly  elected  into  the 
pkee  and  office  of  alderman  of  the  waT.d  of  Portsoken,  in  the  city  of  London, 
and  ought  to  be  admitted  and  sworn  into  the  said  office,  and  commanding  the 
mayor  and  aldermen  of  the  city  of  London  to  admit  him  thereto.  The  return 
be^n  by  stating  (as  in  the  case  of  The  King  v.  The  Mayor  and  Aldermen  of 
Lcmdon,  9  B.  &  C.  1),  that  the  city  of  London  was  an  ancient  city,  and  that  the 
eitizens  were  a  body  corporate,  &c.,  and  that  there  were  divers  wards  within 
^gyeuoTi  ^the  city,  and  among  others,  that  of  Portsoken,  and  divers  citizens  and 
-*  freemen  who  have  been  and  are  called  aldermen,  and  that  the  office  of 
alderman  was  one  of  public  trust ;  that  there  was  a  court  of  record  called  the 
eaurt  of  mayor  and  aldermen  of  the  city  of  London ;  and  that  there  were 
asMmblies  or  courts  called  wardmote  courts  holden  by  virtue  of  precepts  for, 
amongst  other  things,  the  election  of  aldermen,  to  which  precepts  returns  were 
made  into  the  court  of  mayor  and  aldermen : 

It  then  stated,  that  the  court  of  mayor  and  aldermen,  according  to  the  custom 
of  the  city  from  time  whereof,  &c.,  have  had,  &c.,  the  cognizance,  jurisdiction, 
and  authority  of  examining,  hearing,  determining,  and  adjudging  of  and  con- 
cerning the  election  and  return  of  every  person  elected  into  any  place  or  office 
within  the  said  city  at  any  such  wardmote  court,  whensoever  the  merits  of 
such  election  or  return  have  been  brought  into  question  bv  the  petition  of  any 
person  interested  therein  to  the  said  court  of  mayor  and  aldermen  holden  as 
aforesaid,  and  also  of  examining  and  determining  whether  or  not  any  person  so 
returned  to  the  said  court  of  mayor  and  aldermen  as  an  alderman  of  any  ward 
of  the  said  city  is,  according  to  the  discretion  and  sound  consciences  of  the 
mayor  and  aldermen  of  the  said  city  for  the  time  being,  a  fit  and  proper  person, 
and  duly  qualified  in  that  behalf,  whensoever  the  fitness  and  qualification  of  the 
person  so  retnmed  have  been  brought  into  question  by  the  petition  of  any 
person  interested  therein  to  the  said  court  of  mayor  and  aldermen  holden  as 
aforesaid ;  and  that  according  to  the  custom  of  the  said  city  from  time  whereof, 
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&c.,  it  hath  been  and  still  is  a  necessary  qualification  of  the  person  to  be  elected, 
admitted,  and  sworn  into  the  place  and  office  of  an  alderman  of  any  *ward  pM>57 
of  the  said  city  that  such  person  should  be  a  fit,  able,  and  sufficient  citizen  ^ 
and  freeman  of  the  said  city ;  and  also  that  a  person  to  be  admitted  and  sworn 
into  such  place  and  office  as  aforesaid,  should  be  a  fit  and  proper  person  to 
support  the  dignity  and  discharge  the  duties  of  the  said  office  of  an  alderman 
of  the  said  city,  and  the  honour  and  charge  of  the  said  city,  according  to  the 
discretion  and  sound  consciences  of  the  mayor  and  aldermen  of  the  said  city  for 
the  time  being. 

The  return  then  stated  (as  in  Rex  v.  Mayor  of  London),  that  a  court  called 
the  court  of  common  council  had  power  to  make  by-laws  for  the  better  govern- 
ment, &c.,  of  the  said  city,  and  it  set  out  the  by-laws  made  in  the  reign  of 
Richard  the  Second  and  Queen  Anne,  touching  the  election  of  aldermen,  and 
stated  that  before  the  former,  and  ever  since  the  latter  by-law,  the  aldermen  of 
the  divers  wards  had  been  elected  at  such  wardmote  courts,  one  alderman  for 
each  ward.  It  then  further  certified  that  a  vacancy  having  occurred  in  the 
office  of  alderman  of  the  ward  of  Portsoken,  a  wardmote  court  was  holden  at 
which  divers  persons  present  voted  for  the  prosecutor,  and  he  claimed  to  be 
duly  elected  alderman,  and  was  returned  duly  elected  to  the  court  of  mayor 
and  aldermen ;  that  Robert  Carter  and  others,  being  citizens  and  freemen,  and 
being  persons  interested  in  the  said  election,  presented  a  petition  to  the  said 
court  of  mayor  and  aldermen  on  the  8th  of  March,  1831,  touching  the  merits 
of  the  said  election,  and  against  the  admission  and  swearing  in  of  the  said 
M.  Scales  to  the  place  and  office  of  alderman  of  the  ward  of  Portsoken,  the 
effect  of  which  petition  was,  that  the  said  M.  Scales  was  not  a  freeman  of  the 
city,  having  been  admitted  to  his  ^freedom  as  having  served  an  appren-  p^Q«;fi 
ticeship,  whereas  he  had  bound  himself  to  such  apprenticeship  before  ^ 
he  had  attained  the  full  age  of  fourteen  years,  and  not  afterwards,  contrary  to 
the  laws  and  customs  of  the  city :  and  that  iSdward  Colebatch  and  others,  being 
citizens  and  freemen,  and  being  persons  interested,  &c.,  also  petitioned  the 
court  on  the  same  day  and  year,  touching  the  fitness  of  M.  Scales  to  be 
admitted  and  sworn  into  the  said  office,  charging  circumstances  which  in  the 
judgment  of  the  last-mentioned  petitioners  rendered  the  said  M.  Scales  an  unfit 
and  improper  person  to  be  so  admitted  and  sworn,  and  praying  that  the  mayor 
and  aldermen  would  direct  proper  inquiries  to  be  made  into  the  character,  the 
conduct,  and  the  integrity  of  M.  Scales ;  and  that  they  would  not  permit  him 
to  be  sworn  a  member  of  the  said  court  until  the  said  mayor  and  aldermen 
were  satisfied  of  his  fitness  to  perform  the  duties  which  would  be  cast  upon  him, 
and  to  support  the  high  honour  and  respectability  of  the  said  ancient  corpora- 
tion ;  and  that  evidence  might,  if  it  should  so  seem  fit,  be  adduced  and  heard 
in  support  of  the  said  petition.  Whereupon  the  court  of  mayor  and  aldermen 
(after  adjournment,  and  on  divers  days  which  were  mentioned),  took  the 
petitions  into  consideration ;  and  having  heard  the  petitioners  and  M.  Scales 
by  their  respective  counsel  and  witnesses  touching  the  merits  of  the  election, 
and  the  qualification  and  fitness  of  M.  Scales  to  be  such  alderman  as  aforesaid, 
did,  according  to  the  said  ancient  custom,  examine,  determine,  and  adjudge  of 
and  concerning  the  merits  of  the  said  petitions,  and  the  qualification  and  fitness 
of  M.  Scales  to  be  admitted,  &c. ;  and  adjudged  that  the  said  M.  Scales  was 
not,  and  they  did  then  certify  that  in  truth  and  in  fact  M.  Scales  then  and 
there  was  not  a  ^'sufficient  freeman  of  the  said  city  to  hold  the  said  place  rococo 
and  office,  for  the  reason  stated  in  the  said  first  petition  in  that  behalf^  *- 
and  they  did  also  adjudge  and  determine,  according  to  the  discretion  and  sound 
consciences  of  the  said  mayor  and  aldermen,  that  the  said  M.  Scales  was  not  a 
person  fit  and  proper  to  support  the  dignity  and  discharge  the  duties  of  the 
said  place  and  office  of  an  alderman  of  the  said  city ;  and  they  certified  that 
for  the  causes  aforesaid,  and  each  of  them  respectively,  M.  Scales  was  not  a 
sufficient  citizen  and  freeman,  nor  a  fit  and  proper  person  to  entitle  him  to  be 
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admitted  and  Bwom  into  tbe  place  and  office  of  alderman  of  the  said  ward  of 
Portaoken,  according  to  the  custom  of  the  said  city ;  and  they  returned  that  the 
said  M.  Scales,  for  the  reason  in  that  behalf  before  alleged;  was  not  duly  elected 
iato  the  place  and  office  of  alderman  of  the  said  ward  of  Portsoken,  as  by  the 
said  writ  was  supposed  and  suggested ;  and  for  these  reasons  and  causes  they, 
the  said  mayor  and  aldermen,  could  not  admit  and  swear,  nor  ought  they  to 
admit  and  swear  the  said  M.  Scales  into  the  said  place  and  office,  &c.,  as  by 
the  said  writ  they  were  commanded.  The  prosecutor  having  moved  for  a  con- 
cilium, the  case  was  set  down  in  the  crown  paper,  and  in  last  Michaelmas 
term  was  argued  by 

Piatty  for  the  crown.  The  return  must  be  quashed,  because  the  custom 
therein  alleged  is  bad  in  point  of  law.  By  that  custom,  the  defendants  claim, 
first,  a  right  of  examining  into  the  validity  of  every  election  by  the  court  of 
wardmote ;  and,  secondly,  they  claim  a  right,  even  though  the  party  returned 
*2601  ^  ^bem  be  properly  elected,  of  refusing  to  admit  him  to  the  '^'office,  if, 
^  in  their  judgment,  he  be  a  person  not  qualified  to  fill  it.  First,  such  a 
power  is  wholly  inconsistent  with  the  statute  11  6. 1,  c.  18,  s.  7,  which  enacts, 
that  the  right  of  election  of  aldermen  for  the  several  wards  of  the  city  of  Lon- 
don, shall  belong  and  appertain  to  freemen  of  the  said  city  being  householders, 
paying  soot  as  thereinafter  mentioned,  and  bearing  lot  when  required  in  their 
several  and  respective  wards,  and  to  none  other  whatsoever.  Now,  if  the  power 
assumed  by  the  court  of  mayor  and  aldermen,  under  the  alleged  custom,  be 
established,  the  act  of  parliament  will  be  abrogated,  for  the  election  must  be 
virtually  vested  in  them,  because,  on  a  mere  surmise  that  a  petition  has  been 
present^  to  them,  which  they  decide  upon  without  assigning  any  cause  upon 
which  issue  can  be  taken,  they  can  reject  every  person  proposed.  Here,  a  pe- 
tition surmises  that  a  long  time  a^o  the  prosecutor  had  commenced  an  appren- 
ticeship, a  few  days,  perhaps,  before  he  was  fourteen,  and,  therefore,  he  was 
not  a  good  freeman.  But  he  has  been  admitted  to  the  right  of  freedom  ac- 
cording to  the  custom  of  the  city.  By  the  refusal  to  admit  him  into  the  office 
of  alderman,  this  corporate  body,  in  effect,  deprives  him  of  his  freedom,  in  which 
he  has  a  vested  interest.  He  was,  at  all  events,  a  freeman  de  facto,  and  that  is 
a  sufficient  qualification  if  he  was  chosen  by  the  majority  of  the  electors.  Sup- 
pose, before  this  election,  the  corporate  body  had  proceeded  to  oust  him  of  his 
freedom,  and  a  mandamus  had  issued  to  restore  him,  they  could  not  have  re- 
turned that  certain  persons  had  petitioned  them,  and  had  surmised  matters 
which  they  had  determined  to  be  true.  They  must  haye  expressly  averred  that 
they  were  true,  and  must  have  assigned  the  causes,  so  that  this  Court  could 
deode  upon  their  sufficiency. 

^gi-1  *Then  the  right  claimed  is  inconsistent  with  the  by-law  of  the  reign 
-'  of  Anne,  whereby  it  was  enacted,  that  there  should  be  returned  only 
one  sufficient  citizen  and  freeman  to  the  court  of  aldermen,  instead  of  two  as 
prescribed  by  the  ordinance  made  under  Ric.  II.  That,  coupled  with  the  act 
of  11  O.  1,  c.  18,  shows  that  the  court  of  aldermen  can  have  no  power  of  selec- 
tion. Besides,  the  custom  must  be  bad,  inasmuch  as  the  power  of  selection 
thereby  claimed  is  so  liable  to  abuse,  that  its  existence  is  inconsistent  with 
public  policy.  The  court  of  aldermen  might,  on  account  of  political  opinions, 
or  from  any  other  improper  motive,  exclude  any  person  returned  to  them  by 
the  wardmote.  The  grounds  of  amotion  must  always  be  precisely  and  distinctly 
sUted  in  the  return.  Rex  v.  The  Mayor  of  Abingdon,  2  Saik.  432 ;  Rex  v. 
The  Mayor  of  Liverpool,  2  Burr.  723 ;  Rex  v.  The  Mavor  of  Lyme  Regis, 
IXng.  149.  Here,  the  custom  relative  to  the  apprenticeship  is  not  stated  pre- 
cisely, it  is  only  to  be  collected  by  inference  from  the  petition,  so  that  the  pro- 
Beeator  could  not  traverse  it,  and  though  it  may  be,  that  he  is  not  a  freeman 
by  apprenticeship,  yet  he  may  have  acquired  the  freedom  by  other  means, 
which  is  not  negatived.  The  return  is  altogether  bad,  as  not  stating  the  pre- 
ciae  grounds  of  objection.    In  Bagg's  case,  11  Co.  98,  it  was  resolved,  ''  that 


122        Rex  v.  London.  H.  T.  1832.       [261 

the  cause  of  diflfranohiflement  ought  to  be  grounded  upon  an  act  which  is  against 
the  duty  of  a  citizen  or  burgess,  and  to  the  prejudice  of  the  public  good  of  the 
city  or  borough  whereof  he  is  a  citizen  or  burgess,  and  against  his  oath  which 
he  took  when  he  was  sworn  a  freeman  of  the  city  or  boroueh."  Here,  however, 
nothing  of  that  kind  is  alleged  to  deprive  *him  of  his  right  as  freeman,  ptcn^o 
With  respect  to  the  latter  petition,  the  return  is  only,  that  the  petition  ^ 
charged  circumstances,  which,  in  the  judgment  of  the  petitioners,  rendered  the 
said  M.  Scales  an  unfit  and  improper  person  to  be  admitted  and  sworn.  It  is 
impossible  to  collect  what  were  the  complaints  there  charged  against  him,  upon 
which  the  court  of  aldermen  have  decided ;  and  this  Court,  who  have  the  power 
of  reviewing  their  judgment,  are  not  informed  of  the  grounds  on  which  it  went 
The  power  of  amotion  may  be  incident  to  every  corporation,  but  on  return  to  a 
mandamus  the  defect  of  title  in  the  party  amoved,  ought  to  be  shown. 

FoUett,  cantrd.  The  authorities  cited  apply  to  cases  where  a  mandamus  has 
been  granted  to  restore  a  person  removed  from  a  corporate  office.  Here,  the 
mandamus  is  to  admit  the  prosecutor  to  the  office  of  alderman,  not  to  restore 
him  after  amotion.  It  states  two  grounds,  first,  that  he  was  duly  elected ;  and, 
secondly,  that  the  court  of  mayor  and  aldermen  ought  to  admit  him  to  the 
office.  Now,  the  return  applies  separately  to  each  of  those  grounds,  and  several 
distinct  matters  may  be  returned  to  different  parts  of  the  writ.  It  is  stated 
that  the  defendants  have  jurisdiction,  first,  of  examining  concerning  the  elec- 
tion and  return  of  every  person  elected  into  the  place  of  alderman,  as  in  Alder- 
man Winchester's  case,  in  Rex  v.  The  Mayor  and  Aldermen  of  London,  9  B. 
&  C.  1 ;  and,  secondly,  of  examining  and  determining  whether  or  not  the  per- 
son returned  by  the  wardmote  as  an  alderman,  is,  according  to  the  discretion 
and  sound  consciences  of  the  mayor  and  aldermen,  *a  fit  and  proper  per-  ri^a^ 
son,  and  duly  qualified  in  that  behalf.  It  then  sets  out  a  custom,  '<  that  ^ 
the  person  to  be  decied,  admitted  and  sworn  in,  should  be  a  freeman  '/*  and, 
secondly,  <'  that  a  person  to  be  admitted  into  such  office,  should  be  a  fit  and 
proper  person  to  support  the  dignity  and  discharge  the  duties  of  the  office/' 
according  to  the  discretion  and  sound  consciences  of  the  mayor  and  aldermen 
for  the  time  being.  The  return  then  states  two  petitions,  one  relating  to  Mr. 
Scales's  sufficiency  as  a  freeman ;  the  other,  to  his  fitness  to  hold  the  office :  and 
that  the  court  of  mayor  and  aldermen,  after  hearing  the  evidence,  decided,  first, 
that  he  was  not  a  sufficient  freeman  (upon  which  the  prosecutor  might  have 
taken  an  issue) ;  and,  secondly,  that  they,  in  their  sound  consciences  adjudge 
him  to  be  unfit  to  be  admitted  and  sworn  into  the  office.  In  Rex  v.  The  Mayor 
and  Aldermen  of  London,  9  B.  &  C.  I,  the  point  turned  upon  the  validity  of 
the  election,  and  it  was  contended  that  the  court  of  aldermen  had  an  exclusive 
jurisdiction ;  but  it  was  determined  that  this  Court  had  still  a  power  of  review. 
Here,  however,  the  question  is  not  whether  the  prosecutor  was  duly  elected,  but 
whether,  having  the  majority  of  votes,  and  having  been  properly  elected  by  that 
part  of  the  corporate  body  in  whom  the  right  of  election  was  vested,  he  has  a 
right  to  be  admitted  and  sworn  in,  the  right  of  election  being  in  one  part  of  the 
corporate  body,  and  the  right  of  examining  the  merits  of  such  election,  and  the 
right  of  approval,  being,  either  by  charter  or  usage,  in  another.  Such  rights 
may,  by  the  charter,  have  been  vested  in  a  stranger,  or  in  a  part  of  the  corpo- 
ration itself.  The  custom  is  not  inconsistent  with  the  II  O.  1,  c.  18,  s.  7. 
The  object  of  that  '^'statute  was  to  regulate  the  mode  of  election,  and  the  rtoai 
section  referred  to  is  confined  to  the  election  of  aldermen  and  common  *- 
councilmen,  and  it  enacts  that  the  right  to  elect  shall  be  in  certain  persons.  It 
does  not  affiect  the  right  of  examination  and  approval  here  claimed.  In  the  case 
of  the  lord  mayor,  where  two  persons  are  to  be  elected  by  the  livery,  it  does 
not  take  away  from  the  court  of  aldermen  the  power  of  selecting  one  out  of  two 
returned. 

Then^  as  to  the  supposed  want  of  allegation  that  the  prosecutor  was  not  a 
sufficient  freeman,  assuming  that  the  ground  of  removal  must  be  clearly  set 
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Ibrth  in  a  return  to  a  mandamns  to  restore,  yet,  where  it  is  a  neoessarj  qiialifi« 
eation  that  the  party  should  he  a  freeman,  and  there  is  an  ascertained  defect  in 
his  title  as  such,  the  Court  will  not  order  him  to  he  admitted  when  he  can  he 
ousted  immediately.  But  there  is  no  want  of  precision  here.  The  return 
states  that  a  petition  was  presented,  which  alleged,  in  effect,  that  the  party  was 
not  a  freeman,  because  he  had  been  admitted  to  his  freedom  as  haying  served 
an  apprenticeship,  whereas  he  had  bound  himself  before  he  had  attained  the 
age  of  fourteen  years.  It  is  not  necessary  to  set  out  the  custom  in  that  respect; 
it  can  be  certified  by  the  recorder  at  any  time ;  and,  indeed,  it  was  so  certified 
in  the  reign  of  James  I.  But  the  return  expressly  alleges  that  the  prosecutor 
was  not  a  sufficient  freeman,  and  that  he  might  have  traversed.  His  having 
exercised  the  office  of  freeman  for  more  than  six  years,  will  not  aid  him,  be« 
cause  this  is  not  a  derivative  title,  but  is  itself  the  neoessary  qualification  for  a 
fresh  office.  Rex  v.  Stokes,  2  M.  &  S.  71. 
^651       ^^^^9  ^^^  reference  to  the  second  point,  the  custom  *for  the  court 

-'  of  mayor  and  aldermen  to  approve  the  election  is  a  good  and  valid  cus- 
tom. There  would  be  no  illegality  in  such  a  power,  if  created  expressly  by 
the  charter.  The  office  of  alderman  of  London  is  one  of  great  trust.  They 
are  justices  of  the  peace  of  the  capital  of  the  kingdom.  Their  names  are  in 
the  commission  of  oyer  and  terminer,  and  the  lord  mayor  must  be  taken  from 
their  body.  County  magistrates  are  appointed  by  the  crown,  and  a  discretion 
is  always  exercised  in  their  selection ;  and  it  is  important  in  the  city  of  London, 
where  the  aldermen  hold  the  office  for  their  lives,  that  there  should  be  some 
power  of  control  over  the  election,  to  prevent  an  improper  person  from  filling 
the  office.  Here  that  discretion  is  lodged  in  the  court  of  mayor  and  aldermen. 
Li  the  case  of  the  lord  mayor,  the  right  of  approval  is  in  the  king.  Here,  the 
custom  being  immemorial,  it  must  be  presumed  that  the  king,  by  his  charter, 
instead  of  reserving  this  right  to  himself,  vested  it  in  the  court  of  mayor  and 
aldermen.  It  is  said  that  the  power  is  liable  to  abuse ;  but  if  it  be  abused, 
there  is  a  remedy.  If  the  court  of  mayor  and  aldermen  had  decided  from  im- 
proper motives,  and  not  according  to  their  discretion  and  sound  consciences^ 
that  part  of  the  return  might  have  been  traversed,  and  the  fact  of  their  having 
been  influenced  by  any  improper  motive  would  be  evidence  upon  the  issue. 
They  would  also  be  liable  to  a  criminal  information.  A  right  of  approval  like  this 
exists  in  many  cases.  In  Wright  v,  Fawcett,  4  Burr.  2041,  the  custom  was  that 
every  person  admitted  and  sworn  into  the  office  of  free  burgess,  or  freeman  of 
the  borough  of  Morpeth,  was  to  be  approved  by  the  lord  of  the  manor  and  bo- 
*2G&\  ^^S^  y  **^^  ^^®  return  was  objected  to,  but  held  good ;  and  it  was 

^  never  suggested  that  such  a  right  of  approval  might  not  exist.  In  The 
Queen  v.  The  Mayor  of  Norwich,  2  Ld.  Raym.  1244,  where  a  return  to  a 
mandamus  alleged  that  the  custom  of  electing  aldermen  of  Norwich  was  the 
same  as  in  London,  and  that  in  London,  if  a  person  be  elected  alderman  by 
the  ward,  the  court  of  aldermen  may  reject  him,  though  the  return  there  was 
held  bad,  the  power  of  approval,  as  exercised  in  London,  was  recognised  by  Mr. 
Justice  Powell.  And  so  it  was  in  The  Queen  v.  Sir  Gilbert  Heathcote,  For- 
tescue,  283.  In  Rex  v.  Dr.  Askew,  4  Burr.  2186,  a  power  of  disapproval  by 
the  comitia  majora  of  the  college  of  physicians,  after  the  party  had  been  bal* 
lotted  for  and  approved  by  the  comitia  minora,  was  held  valid  by  this  Court. 
These  authorities  show  that  such  a  general  discretionary  power  of  approval  is 
not  illegal  in  itself.  The  next  objection  is,  that  the  causes  of  the  rejection 
have  not  been  set  forth ;  but  if  the  court  of  mayor  and  aldermen  have  the 
power  of  exercising  a  discretion,  they  ought  not  to  state  the  reasons  which 
guided  them  in  coming  to  a  conclusion.  In  Rex  v.  The  Mayor  of  London,  9 
B.  ft  G.  1,  the  point  arose  upon  the  election,  and  this  court  had  a  right  to  see 
the  ffrounds  of  decision  on  the  return,  in  order  to  determine  the  validity  of  the 
election.  It  has  been  said,  that  in  cases  of  amotion,  the  causes  of  amoval 
must  be  set  forth.    In  Rex  v.  The  Mayor  of  London,  9  B.  &  C.  21,  Parke,  J., 
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(then  at  the  bar),  says,  ^^  If  the  corporation  have  the  power  to  elect  persons^ 
or  not,  at  their  discretion,  this  Court  cannot  interfere.  Bex  v.  The  Corpora- 
tion of  Eye,  4  B.  &  A.,  271 ;  1  B.  &  C,  85.  The  same  principle  governs  the 
^cases  of  amotion.  At  common  law,  corporate  bodies  have  no  power  to  ri^Rj 
amove  a  party  from  his  franchise  until  he  has  been  convicted  of  an  offence.  *- 
Bagg's  case,  11  Co.,  94.  All  power  beyond  that  must  be  derived  from  the  charter. 
If  that  gives  power  to  amove  for  reasonable  cause,  this  Court  will  inquire  into 
the  cause,  hut  if  there  i$  power  given  to  amove  for  such  caute  as  the  corporation 
think  reasonable f  this  Court  cannot  inter/ere.*'  So  that,  even  as  to  amoval, 
which  is  not  the  case  now  before  the  Court,  the  same  rule  applies.  In  Bex  v. 
The  Mayor  of  Stratford-upon-Avon,  1  Lev.  291,  a  town-clerk  chosen  durante 
bene  placito  was  held  to  be  removable,  though  no  cause  or  summons  to  answer 
was  returned.  It  was  there  said  by  the  Court,  it  was  to  no  purpose  to  summon 
him  to  answer  whom  they  remove  without  a  crime.  So  in  Bex  v.  The  Bur- 
gesses of  Andover,  1  Ld.  Baym.  710,  where  there  was  a  power  to  remove 
common-councilmen  at  discretion,  it  was  held  not  to  be  necessary  to  set  forth 
any  reason ;  and  the  same  principle  is  recognised  in  Bex  v.  The  Bishop  of 
London,  13  East,  419.  The  Queen  v.  The  Burgesses  of  Ipswich,  2  Ld.  Baym. 
1240,  shows  that  the  reasons  ought  not  to  be  stated  where  there  is  power  to 
amove  at  discretion ;  for  if  they  be  set  forth,  and  appear  insufficient  on  the 
return,  the  Court  will  quash  it.  In  Bex  v.  The  Guardians  of  the  Church  of 
Thame,  Oxford,  1  Str.'115,  it  was  held,  that  on  a  mandamus  to  restore  an  officer 
who  is  in  at  pleasure  onlv,  it  is  a  good  return  to  say  it  was  their  pleasure  to 
remove  him ;  and  in  such  a  case  a  summons  is  not  necessary.  Besides,  where 
a  party  is  to  act  upon  his  discretion,  it  is  obvious  that  many  matters  will  and 
may,  properly,  operate  upon  his  mind,  which  cannot  be  the  subject  of  proof, 
and  '^'ougnt  not  to  be  subjected  to  inquiry.  [Parke,  J.  Bex  v.  The  rit^n^S 
Bishop  of  Gloucester,  2  B.  &  Ad.  158,  is  an  authority  on  this  point.]     I- 

Flattf  in  reply.  Bex  v.  Stokes,  2  M.  &  S.  71,  does  not  decide  the  point 
there  raised ;  the  rule  for  the  information  was  made  absolute,  that  it  might  be 
solemnly  determined.  In  Wright  v.  Fawcett,  4  Burr.  2041,  the  right  of  elec- 
tion was  in  certain  persons,  the  power  of  approval  in  the  lord  of  the  manor, 
and  that  of  admission  in  the  steward,  which  clearly  showed  that  the  power  of 
approval  was  not  incident  to  the  right  of  admission.  Here,  the  right  claimed 
is  qualified  -,  the  mayor  and  aldermen  cannot  act  upon  their  own  knowledge, 
but  have  only  authority  to  examine  and  approve  when  complaint  is  made  to 
them  on  petition ;  the  power  does  not  arise  unless  there  is  such  an  application. 
Such  a  right  is  not  answerable  to  the  object  for  which  it  is  alleged  to  be  given. 
The  cases  of  removal  without  cause  assigned,  where  the  appointment  has  been 
during  pleasure,  are  not  analogous  to  the  present. 

Lord  Tenterdsn,  C.  J.  I  am  of  opinion  that  the  return  to  the  mandamus 
is  sufficient.  The  writ  supposes  two  points.  First,  that  Mr.  Scales  was  duly 
elected  to  the  office  of  alderman.  Secondlv,  that  he  ought  to  be  admitted. 
And  the  return  in  answer  thereto  is  founaed  on  a  custom  consisting  of  two 
parts.  By  the  first,  the  court  of  lord  mayor  and  aldermen  claim  the  power  of 
examining  into  the  election  and  the  return  of  any  person  elected  by  the  ward- 
mote, whensoever  the  merits  thereof  have  been  questioned  on  petition ;  by  the 
second,  they  claim  the  power  of  examining  and  determining  ""whether  r^coGQ 
or  not  any  person  so  returned  to  the  mayor  and  aldermen,  as  an  alder-  ^ 
man,  is  according  to  their  discretion  and  sound  consciences,  a  fit  and  proper 
person  and  duly  qualified  in  that  behalf,  whensoever  the  fitness  and  qualifica- 
tion of  the  person  so  returned  has  been  brought  into  question  on  petition  pre- 
sented to  them.  My  judgment  is  entirely  founded  on  this  latter  part  of  the 
custom,  and  I  therefore  give  no  opinion  upon  the  first  part,  not  thinking  it 
necessary  to  do  so  in  order  to  decide  this  case.  The  return  having  set  forth 
this  custom,  for  the  court  of  mayor  and  aldermen  to  examine  into  the  fitness  of 
the  party  elected,  further  states  Uiat  a  petition  was  presented  by  certain  persons 
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intereBted  in  the  election,  oomplaining  that  Mr.  Scales  was  not  a  person  fit  and 
proper  to  hold  the  office  of  alderman }  that  they  took  that  petition  into  their 
*  consideration!  and  that,  haying  heard  the  petitioners  and  Mr.  Scales  by  their 
counsel  and  witnesses,  touching  the  qualification  and  fitness  of  Mr.  Scales  to 
be  such  alderman,  they  did,  according  to  the  said  ancient  custom,  determine 
and  adjudge,  according  to  their  discretion  and  sound  consciences,  that  Mr. 
Scales  was  not  a  person  fit  and  proper  to  support  the  dignity  and  discharge  the 
duties  of  the  said  office.  This,  therefore,  brings  the  case  to  the  single  ques- 
tion, whether  or  not  this  custom,  %^  alleged,  be  ^ood  and  valid  in  law.  Now  it 
has  been  argued  in  support  of  the  writ,  and  against  the  validity  of  the  return, 
that  such  a  power  of  determining  whether  a  person  elected  by  the  wardmote  is 
duly  qualified  to  hold  the  office,  is  inconsistent  with  the  act  of  parliament, 
which  has  prescribed  the  mode  of  election ;  but  it  appears  to  me  that  the  right 
of  election,  and  the  right  of  approval  ^as  it  has  been  properly  expressed),  are 
^Yoi  ^^  themselves  ^matters  perfectly  distinct.  Although,  therefore,  the 
-*  right  of  election  has  been  settled  by  the  legislature  (and  it  is  impossi- 
ble to  say  that  any  mode  of  election,  otherwise  than  according  to  the  right  so 
settled  and  ordained  can  be  a  good  election),  yet  it  by  no  means  follows  that 
the  election  having  been  according  to  the  terms  prescribed  by  the  statute,  a 
power  that  cannot  arise  till  after  the  election,  viz.,  that  of  determining  upon 
tiie  fitness  of  the  person,  and  approving  or  disapproving  of  him,  may  not  be 
exercised.  The  two  rights,  election  and  approbation,  in  my  judgment  are  per- 
fectly distinct,  and  were  so  spoken  of  by  Mr.  J.  Powell,  one  of  the  most  learned 
judges  of  his  day,  in  the  case  of  The  Queen  v.  The  Mayor  of  Norwich,  2  Ld. 
Baym.  1244. 

Then  what  is  the  objection  to  the  validity  of  this  custom  ?    It  is  said  that  it 
is  liable  to  abuse.     The  answer  to  that  is,  that  there  can  be  no  custom,  no 
ordinance  by  charter,  no  ordinance  by  statute,  no  ordinance  by  any  human 
tribunal  or  human  authority,  which  may  not,  peradventure,  be  abused  and 
applied  occasionally  to  the  furtherance  of  improper  objects;  but  if  it  were  held 
that,  because  a  power  might  be  abused,  it  therefore  could  not  legally  exist,  such 
a  judgment  would  go  to  destroy  almost  every  power  which  exists  in  this  or  any 
otiier  country.     It  is  said  that  great  temptation  may  arise  upon  political  grounds 
to  pervert  this  power  to  improper  purposes,  but  the  right  claimed  is  to  be  exer- 
cised according  to  discretion  and  conscience ;  a  perverse  and  unconscientious 
exercise  of  it  would  expose  the  members  of  the  Court  to  serious  consequences. 
One  motive  must  always  be  expected  to  act  upon  the  minds  of  the  lord  mayor 
^A^i  n  And  ^aldermen,  and  that  is,  a  desire  to  maintain  the  honour  and  dignity 
-*  of  a  society  in  whose  honour  and  dignity  those  of  the  city  itself,  as  well 
as  the  administration  of  justice  within  it,  and  the  maintenance  of  all  its  liber- 
ties and  franchises,  are  materially  concerned.    Then  it  is  said,  that,  allowing 
the  custom  to  be  good,  the  defendants  ought  to  show  the  grounds  of  their  dis- 
approval ;  but  the  cases  which  have  been  cited  are  decisive  against  this  objec- 
tion, and  so  is  all  reason ;  for  if  a  matter  is  left  to  the  discretion  of  any  indi- 
ridual  or  body  of  men,  who  are  to  decide  according  to  their  own  conscience  and 
judgment,  it  would  be  absurd  to  say  that  any  other  tribunal  is  to  inquire  into 
the  grounds  and  reasons  on  which  they  have  decided,  and  whether  they  have 
exercised  their  discretion  properly  or  not.     If  such  a  power  is  given  to  any  one, 
it  is  sufficient  in  common  sense  for  him  to  say  that  he  has  exercised  that 
power  according  to  the  best  of  his  judgment.     For  these  reasons,  and  upon  the 
authority  of  the  cases  cited  for  the  defendants,  I  am  of  opinion  that  this  part 
of  the  return  is  good }  and  that,  without  deciding  anything  on  the  first  ques- 
tion raised  upon  the  record,  is  a  sufficient  reason  why  the  court  of  mayor  and 
aldermen  should  not  be  compelled  to  admit  Mr.  Scales  to  the  office  of  alderman. 
Pa&ks,  J.     I  am  also  of  opinion  that  the  return  to  this  mandamus  is  good, 
and  when  the  return  and  mandamus  are  attentively  considered,  I  own  it  appears 
to  me  an  extremely  dear  case.     The  rule  of  law  is,  that  wherever  there  is  a 


126  Bbx  v.  London.    H.  T.  1832.  [271 

mandamus  directed  to  a  party  to  do  some  act,  or  to  return  some  cause  to  the 
oontrary,  it  is  competent  to  that  person  to  return  as  many  causes  as  *he  r^oTO 
pleases,  provided  they  are  not  inconsistent ;  and  if  any  one  of  them  is  >- 
sufficient,  no  peremptory  mandamus  will  be  awarded.  Now  in  the  present  case 
we  must  assume  that  the  return  is  true  in  fact.  The  question  is  whether  it  is 
sufficient  in  law.  The  writ  states  that  the  prosecutor  had  been  duly  elected 
alderman  and  ought  to  be  admitted.  The  answers  are,  first,  that  he  was  not 
duly  elected,  because  he  was  not  a  sufficient  freeman,  for  the  reason  stated  in 
the  first  petition  referred  to :  upon  that  I  gii|p  no  opinion,  for  the  case  does  not 
require  it.  The  second  answer  is,  that  by  ancient  custom  the  court  of  mayor 
and  aldermen  have  the  power  of  examining  and  determining,  according  to  their 
discretion  and  sound  consciences,  upon  the  fitness  of  any  person  returned  to  fill 
the  office ;  and  further,  that  it  is  a  necessary  qualification  that  the  party  to  be 
admitted  should  be  a  fit  and  proper  person  to  support  the  dignity  and  discharge 
the  duties  of  that  office ;  so  that  the  question  is  reduced  to  this,  whether  that 
custom  be  or  be  not  a  valid  custom  in  point  of  law.  Two  objections  are  ndsed 
to  it;  first,  that  it  is  inconsistent  with  the  statute  of  11  G.  1,  c.  18,  s.  7.  The 
answer  given  to  that  by  my  Lord  is  quite  satisfactory ;  that  the  clause  has 
nothing  to  do  with  the  discretionary  power  of  admission ;  it  is  confined  to  the 
election  only.  Then,  as  to  the  custom  itself,  I  take  it  to  be  valid  in  law.  If 
such  a  power  of  approval  had  been  inserted  in  the  original  charter,  there  could 
have  been  no  question  that  it  would  have  been  perfectly  good.  One  instance 
has  been  produced,  that  in  Rex  t;.  The  Burgesses  of  Andover,  1  Ld.  Raym. 
710,  where  there  is  by  charter  a  discretionary  power  of  amotion.  *If  i-^oyq 
there  is  no  objection  in  point  of  law  to  such  a  clause  being  introduced  >- 
into  an  original  charter,  I  can  see  none  to  this  power  of  approval  existing  in 
the  city  by  immemorial  custom. 

Taunton,  J.  I  am  of  the  same  opinion.  Where  the  return  to  a  man- 
damus consists  of  distinct  and  independent  matters,  it  is  sufficient  if  any  of 
them  be  good.  I  therefore  omit  saying  anything  as  to  that  part  of  the  return 
which  applies  to  the  supposed  insufficiency  of  the  prosecutor,  in  consequence 
of  his  not  being  properly  bound  apprentice,  because  I  am  verv  clearly  of  opinion 
that  the  other  part  of  the  return  which  refers  to  his  general  unfitness,  is  suffi- 
cient to  warrant  the  Court  in  saying  that  a  peremptory  mandamus  should  not 
go.  Taking  the  custom  simply  by  itself,  it  is  a  good  custom  in  law.  I  see 
nothinff  unressonable  in  it;  on  the  contrary,  I  think  it  may  be  justified,  and 
probably  was  warranted  in  the  first  instance  by  every  consideration  of  expe- 
diency. Here,  the  court  of  mayor  and  aldermen  have  not  determined  without 
evidence,  for  thev  have  heard  the  parties  and  their  witnesses,  and  have  adju- 
dicated that,  in  their  discretion  and  sound  consciences,  Mr.  Scales  is  not  a  fit 
and  proper  person  to  be  alderman.  They  have  acted,  therefore,  upon  a  rea- 
sonable and  legd  custom,  and  having  so  acted,  it  appears  to  me  that  this  (3ourt 
has  not  jurisdiction  to  disturb  that  conclusion  to  which  they  have  come  acoord- 
ing  to  their  discretion  and  sound  consciences.  But  then  it  is  said  that  they 
ought  to  have  set  forth  the  grounds  upon  which  they  arrived  at  that  conclu- 
sion. I  think  that  this  is  one  of  those  cases  in  which  it  is  probably  much 
better  that  the  grounds  should  not  be  disclosed,  because  the  ^circum-  1^74 
stances  which  regulated  the  exercise  of  a  discretion  like  this  may  be  such  ^ 
that  it  would  l^  extremely  inconvenient  for  a  traverse  to  be  taken.  It  is 
unnecessary,  however,  to  proceed  upon  that  reasoning,  because  this  return  is 
sufficiently  justified  by  the  cases  cited  (and  more  might  have  been  adduced), 
which  show  that  where  a  corporate  office  is  held  durante  bene  pladto,  it  is  a 
sufficient  return  to  a  mandamus  that  the  corporation  have  determined  their 
pleasure ;  but  if  the  corporation  are  so  candid  as  to  state  their  reasons,  and 
allege  bad  ones,  this  Court  will  in  such  cases  interfere.  The  statute  of  11  G. 
1,  has  nothing  to  do  with  this  case.  It  applies  only  to  the  mode  of  election, 
and  declares  who  shall  be  the  electors^  but  leaves  all  the  other  matters,  as  to 
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the  admitting  and  swearing  in  the  parties,  just  as  they  were  before.  When 
'  the  offieer  is  eleoted,  the  court  of  aldermen  have  an  independent  right  to  ex- 
amine into  his  general  fitness.  In  this  ease  they  have  so  examined  according 
to  their  discretion  and  sound  conscience,  and  that  being  so,  I  am  of  opinion 
that  this  Oourt  has  no  power  to  say  that  they  have  done  wrong. 

PATTS80N,  J.  I  beg  to  be  understood  as  expressing  no  opinion  upon  the 
fint  pointy  either  as  to  the  form  of  the  return  or  the  cause  assigned :  my  judg- 
ment proceeds  entirely  upon  the  latter  cause  stated,  which  is  not  inconsistent 
with  the  first  The  only  question  raised  as  to  that  part  of  the  return  is, 
whether  the  custom  there  stated  be  valid  in  law.  Two  objections  are  taken  to 
it ;  first,  that  it  is  inconsistent  with  the  act  of  the  11  G*.  1 ;  and,  secondly, 
that  it  is  unreasonable,  because  liable  to  be  abused.  I  cannot  see  that  the 
custom  is  inconsistent  with  the  statute,  because  that  relates  only  to  the  parties 
^751  *^^^  '^^  ^  elect,  whereas  the  custom  is  not  in  operation  till  after  the 
-*  election;  it  expressly  relates  to  the  person  returned.  It  appears  to  me 
a  very  reasonable  custom,  and  a  veiy  proper  thing,  that  such  a  power  as  this 
should  be  reposed  somewhere.  With  respect  to  its  liability  to  be  abused,  a 
satis&ciory  answer,  and  one  to  which  I  can  add  nothing,  was  given  by  my 
Lord.  Then,  as  to  returning  the  reasons  which  guided  the  discretion  of  the 
lord  mayor  and  aldermen,  it  appears  to  me  that  to  require  this  would  be  wholly 
inconsistent  with  the  custom  itself;  because  then  the  fitness  and  qualification 
of  the  person  would  be  determined,  not  by  the  discretion  and  sound  consciences 
of  the  mayor  and  aldermen,  but  by  the  discretion  and  sound  consciences  of 
this  Court.     It  therefore  appears  to  me  that  this  is  a  good  return. 

Judgment  for  the  defendants. 

The  Jud^  having  delivered  their  opinion  as  above  on  the  19th  of  November, 
1831,  the  judgment  was  entered  up  of  record  as  of  Michaelmas  term,  as 
follows : — 

<'  Whereupon  all  and  singular  the  premises  being  seen  and  fully  understood 
by  the  Court  of  our  said  lord  the  king  now  here,  it  is  considered  and  adjudged 
hj  the  said  Court  here,  that  the  said  return  is  good  and  sufficient  in  law  to 
preclude  him  the  said  Michael  Scales  from  being  admitted  into  the  said  place 
and  office  of  alderman  of  the  ward  of  Portsoken,  in  the  said  city  of  London, 
and  that  the  said  mayor  and  aldermen  of  the  city  of  London  do  go  without  day 
in  this  behalf." 

After  the  judgment  had  been  so  entered  of  record,  the  prosecutor  filed  several 
pleas  traversing  many  of  the  material  facts  contained  in  the  return.  A  rule 
^ojtn  '^  ^^  obtained  on  a  former  day  in  this  term  for  taking  *the  traverse 
-^  to  the  return  off  the  files  of  the  Court,  on  the  ground  that  the  prosecutor 
had  no  right  allter  moving  for  a  concilium  and  obtaining  the  judgment  of  the 
Court  upon  the  validity  of  the  return  in  point  of  law,  to  take  issue  on  any  of 
Uie  UetB  contained  in  it 

Sir  JameM  Scarlett  now  showed  cause.  By  the  statute  9  Ann.  c.  20,  s.  2, 
the  prosecutor  of  a  mandamus  is  allowed  to  plead  to  or  traverse  all  or  any  of  the 
material  fiicts  contained  in  the  return.  He  may  do  so  after  judgment  given  as  to 
the  suffioienqy  of  the  return  as  well  as  before.  Before  the  act,  the  party  prose- 
Goting  a  mandamus  could  not  bring  an  action  for  a  false  return  until  after  the 
return  had  been  adjudged  to  be  good  in  point  of  law.  In  Enfield  v.  Hills,  2 
Lev.  236,  in  an  action  for  a  false  return,  where  a  verdict  had  been  given  for 
300^  damages,  an  objection  was  taken  to  the  declaration,  in  arrest  of  judgment, 
because  it  did  not  show  what  was  done  on*  the  return ;  and  it  was  urged  that 
the  retnm  might  still  be  adjudged  ill,  and  then  the  plaintiff  would  be  restored 
to  his  office,  and  yet  would  have  damages  for  the  loss  of  his  place ;  and  it  was 
contended,  he  ought  to  have  waited  till  judgment  had  been  entered  on  the 
letom,  and  thereupon  have  declared.  And  the  Court  said,  <<  that  although  the 
elerks  ex  officio  do  not  enter  up  judgment  on  the  return  but  where  they  make 
fiuriher  benefit  by  issoing  out  writs  of  restitution ;  yet,  if  judgment  was  given 
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upon  the  snffioienoy,  the  plaintiff  should  have  procured  it  to  be  entered  up,  to  , 
enable  him  to  brins  his  action :  and  they  strongly  inclined  that  the  declaration 
was  nought,  though  they  gave  no  judgment.  This  case  is  cited  in  Comyn's 
'^'Digest,  Mandamus  (D.  6),  where  it  is  said,  **  An  action  does  not  lie  rmoyj 
for  a  false  return  till  judgment  be  given  on  the  return,  semhU"  The  I- 
reason  of  the  law,  that  the  party  should  first  take  the  opinion  of  the  Court  on 
the  sufficiency  of  the  return,  was,  that,  if  it  were  insufficient  in  law,  he  could  not 
have  been  prejudiced  by  it.  To  alter  this,  and  to  render  the  proceedings  on 
mandamus  more  speedy  and  effectual,  the  statute  9  Ann.  c.  20,  was  passed. 
After  providing,  by  sect.  1,  that  the  party  to  whom  the  mandamus  is  directed 
shall  make  a  return  to  the  first  writ,  by  sect.  2,  it  enacts,  that  the  prosecutor 
may  plead  to  or  traverse  all  or  any  of  the  material  fiicts  contained  in  the  return, 
to  which  the  person  making  such  return  shall  reply,  take  issue,  or  demur }  and 
such  further  proceedings  shall  be  had  therein,  for  the  determination  thereof, 
as  might  have  been  had  if  the  person  suing  out  such  writ  had  brought  his  action 
on  the  case  for  a  false  return.  There  is  nothing  to  show  that  the  legislature 
intended  to  deprive  the  prosecutor  of  the  right  of  contesting  the  validity  of  the 
return  in  point  of  law,  before  he  denied  any  facts  contained  in  it.  Besides,  the 
statute  says  further,  that  <<  if  the  verdict  shall  be  found  for  the  person  suing 
such  writ,  or  judgment  given  for  him  upon  demurrer,  he  shall  recover  his 
damages  and  costs  in  such  manner  as  he  might  have  done  in  such  action  on  the 
case,  and  a  peremptory  writ  of  mandamus  shall  be  granted  without  delay  for 
him  for  whom  judgment  shall  be  given,  as  might  have  been  if  such  return  had 
been  adjudeed  insufficient ;  and  in  case  judgment  shall  be  given  for  the  person 
making  such  return,  he  shall  recover  his  costs  of  suit."  There  can  be  a  per- 
emptory mandamus  only  in  case  the  verdict  or  judgment  be  in  favour  of  the 
prosecutor.  Now,  if  he  be  bound  to  ^traverse  the  return  before  he  takes  picQ7Q 
the  judgment  of  the  Court  upon  its  validity,  and  it  be  insufficient  in  ■- 
point  of  ]aw,  but  the  facts  stated  in  it  be  true,  the  issue  will  be  found  in  favour 
of  the  party  making  the  return.  Then  what  is  the  prosecutor  to  do  ?  It  is 
very  doubtful  whether  he  could  apply  to  the  Court  to  quash  the  return,  because, 
where  an  issue  is  joined,  the  statute  authorizes  the  Court  to  order  a  peremp- 
tory mandamus,  in  cases  only  where  the  verdict  is  found  for  the  party  who  sues 
out  the  writ. 

The  Attorney- OenercUf  Law,  Stepheny  Serjt,  and  FoUett,  contrd.  The 
prosecutor  had  no  right  to  traverse  the  facts  contained  in  the  return,  after  he 
had  moved  for  a  concilium  and  set  down  the  case  for  argument,  with  a  view  of 
obtaining  the  opinion  of  the  Court  upon  the  validity  of  the  return  in  point  of 
law.  The  judgment  entered  of  record  is  in  its  form  final.  The  mayor  and 
aldermen  are  dismissed  without  day.  The  defendants  then  not  being  in  Court, 
it  was  not  competent  to  the  prosecutor  to  come  into  Court  and  plead  when  they 
were  not  there.  The  defendants  being  told  by  the  Court  they  should  go  with- 
out day,  cannot  be  obliged  to  take  a  day  which  the  prosecutor  gives  them.  But 
independently  of  the  form  of  the  entry,  upon  general  principles,  and  according 
to  the  ordinary  rules  of  pleading,  the  judgment  is  final.  It  is  in  the  nature  of 
a  judgment  on  demurrer  to  a  declaration,  for  the  return  to  a  mandamus  is  in 
the  nature  of  a  declaration.  The  prosecutor  by  applying  to  this  Court  for  a 
concilium,  does  that  which  is  equivalent  to  alleging  (as  he  would  on  a  de- 
murrer) that  the  matters  stated  in  the  return  are  insufficient  in  point  of  law  to 
preclude  him  from  '^'being  admitted  into  the  office.  Now,  it  is  quite  clear  r*o79 
that  a  party  who  has  demurred  to  a  declaration,  and  had  judgment  I- 
against  him,  cannot  afterwards  take  an  issue  in  fact.  The  statute  9  Ann.  c.  20, 
does  not  give  the  prosecutor  this  right.  The  object  of  the  act  was  to  place  him 
in  the  same  situation  when  the  facts  are  found  to  be  fiilsely  allesed,  as  if  the 
return  were  adjudged  to  be  insufficient,  and  an  action  on  the  case  Drought  for  a 
fidee  return.  He  may  have  damages  for  the  fidse  return,  and  a  peremptory 
mandamus.  But  he  cannot  first  contest  the  validity  of  the  return  in  law,  and 
then  try  the  facts. 
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Lord  Tbntbbdik,  0.  J.  On  the  true  constructioa  of  this  statute,  the  party, 
if  he  intends  to  trarerse  any  fact,  must  do  so  before  he  sets  the  return  down  for 
tfgument,  and  takes  the  opinion  of  the  Court  as  to  its  suffidency.  The  object 
of  that  statute  was  to  expedite  the  proceedings  on  this  writ.  It  seems  to  have 
been  the  practice  before  it  was  passed,  that  when  a  return  was  made,  it  must 
haTe  been  first  argued  and  adjudged  sufficient  before  an  action  for  a  false  return 
eoald  be  maintained.  That  caused  some  delay.  To  relieve  the  party  suing  out 
the  writ  from  this,  the  act  allows  him  to  plead  to,  or  traverse  the  fa^ts  in  the 
return ;  and  if  the  issue  on  the  traverse  be  found  for  him,  it  becomes  imma^ 
terial  whether  the  return  be  sufficient  or  not,  and  he  is  to  have  a  peremptory 
mandamus,  in  the  same  manner  as  he  might  have  had  if  the  return  were  ad- 
judged insufficient.  All  this  is  very  plain.  If  it  turn  out  that  the  facts  are 
untrue,  the  result  will  be  the  same  as  though  they  were  true,  and  the  return 
MOQ-i  were  held  insufficient.  But  then  it  is  said  *that  if  the  issue  be  found 
-*  in  favour  of  the  party  making  the  return,  there  could  be  no  mandamus, 
because,  in  case  of  an  issue  in  fact  joined,  the  statute  only  authorizes  a  peremp- 
tory mandamus  where  such  issue  is  found  in  favour  of  the  prosecutor.  It  is  by 
no  means  dear,  however,  that  the  party  might  not  by  application  to  the  Court 
be  permitted  to  question  the  sufficiency  of  the  return  in  law.  This  would  be 
analogous  to  the  case  where  after  verdict  there  is  a  motion  in  arrest  of  judg- 
ment, or  to  enter  a  judgment  for  the  defendant  non  obstante  veredicto.  It  is 
not  necessary  to  decide  now  that  would  be,  as  it  is  not  now  before  us.  But  a 
traverse,  if  taken  at  all  must  be  taken  in  the  first  instance. 

LiTTLEDALE,  J.  As  the  law  stands,  there  are  two  modes  of  proceeding  on  a 
return  to  a  mandamus.  Before  the  statute  of  Anne  the  party  suing  out  the 
raandavius  might  object  to  the  return  that  it  was  insufficient,  and  by  moving 
for  a  concilium  have  the  question  argued  and  determined.  That  was  a  pro- 
ceeding in  the  nature  of  a  demurrer.  And  then  after  judgment  was  entered 
up  on  the  record,  if  the  facts  stated  were  not  true,  he  might  have  had  an  action 
for  a  false  return.  But  the  rule  was,  that  he  could  not  bring  such  action  until 
the  return  was  adjudged  sufficient  in  point  of  law.  Then  to  remedy  the  in- 
convenience which  was  supposed  to  exist  at  common  law,  the  statute  of  Anne 
passed,  which  alters  the  course  of  proceeding,  and  enables  the  party  suing  out 
the  writ  to  traverse  the  facts  in  the  return  without  previously  taking  any 
other  proceeding.  The  true  construction  of  the  act  is,  that  aflber  the  return  is 
*2811  '^^^  ^^^  prosecutor  may,  if  he  choose,  *plead  to  or  traverse  any  of  the 
^  facts  contained  in  it ;  but  he  may  also  adopt  the  common  law  course, 
and  if  he  does  so,  he  must  follow  it  up.  If  he  had  traversed  the  facts  and  they 
had  been  found  to  be  true,  so  that  there  had  been  a  verdict  for  the  persons 
making  the  return,  I  think  the  prosecutor  misht  have  applied  to  the  Court  to 
enter  up  judgment  in  his  favour,  on  the  ground  of  the  insufficiency  of  the  return 
in  point  of  law,  or  he  might  have  brought  a  writ  of  error  on  the  judgment. 
In  Kynaston  v.  The  Mayor  and  Aldermen  of  Shrewsbury,  Str.  1051,  after  a 
special  verdict  on  a  traverse  of  the  return,  and  a  rule  obtained  for  a  peremptory 
mandamus,  judgment  was  entered  up  that  the  return  was  not  sufficient  in  law, 
and  that  it  be  disallowed  and  quashed. 

Taunton,  J.  I  am  of  the  same  opinion.  The  statute  9  Ann.  c.  20,  was 
intended  to  supply  a  defect  in  the  law,  namely,  that  where  a  return  was  made, 
the  prosecutor,  in  order  to  have  a  peremptory  mandamus,  was  obliged  to  insist 
upon  the  insufficiency  of  the  return  in  point  of  law.  He  could  not  traverse  the 
facts  contained  in  the  return,  although  it  were  notorious  to  all  the  world  that 
they  were  fiilse.  The  course  was,  as  it  is  now,  where  the  sufficiency  of  the 
return  is  disputed,  to  move  for  a  concilium,  and  argue  the  validity  of  the  return 
in  point  of  law ;  if  it  appeared  to  the  Court  insufficient,  a  peremptory  manda- 
mus was  awarded.  But  the  prosecutor  could  not  traverse  any  of  the  matten 
contained  in  the  return  till  judgment  was  given  that  it  was  sufficient  in  point 
of  law.    The  statute  now  enables  him  to  take  an  issue  of  fiiot  upon  the  return, 
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*a8  he  before  might  have  taken  an  issue  in  law,  and  it  puts  a  judgment  on  pMQo 
such  issue  on  the  same  footing  precisely^  and  causes  it  to  be  followed  ^ 
up  with  the  same  consequences  as,  before  that  time,  a  judgment  upon  an  issue 
of  law  was.  The  prosecutor  of  a  mandamus  may  now,  like  any  other  party 
who  is  to  answer  a  pleading  on  any  record,  either  traverse  the  material  &ct8, 
or  question  the  sufficiency  of  the  matter  pleaded  in  point  of  law  :  but  he  can- 
not argue  the  sufficiency  of  the  return,  and  then,  when  that  has  been  adjudged 
against  )^m,  traverse  the  facts.  I  give  no  opinion  whether,  supposing  the 
prosecutor  of  a  mandamus  choose,  in  the  first  instance,  to  go  to  trial  on  the 
traverse,  and  the  issue  be  found  against  him  by  a  jury,  it  be  competent  to  him 
to  question  the  return  in  point  of  law.  That  is  the  converse  of  this  case,  and 
is  not  now  before  the  Court. 

Patteson,  J.  I  entirely  am  of  the  same  opinion.  Before  the  act  of  parlia- 
ment, if  the  facts  returned  to  a  mandamus  amounted  to  a  sufficient  answer  in 
point  of  law,  there  was  an  end  to  the  proceeding  by  mandamus.  The  only 
course  for  the  prosecutor  was,  to  apply  to  the  Court  to  quash  the  return  for 
insufficiency.  If  the  Court  held  it  to  be  sufficient,  the  party  suing  out  the  writ 
could  only  bring  an  action  on  the  case  for  a  false  return.  The  statute  now 
gives  him  a  further  benefit ;  it  first  allows  him  to  traverse  the  facts  contained 
in  the  return,  and  if  they  be  found  to  be  false,  it  gives  him  a  peremptory  man- 
damus, which  he  could  not  have  had  at  common  law  without  an  action.  It 
seems  to  me  that,  since  the  statute,  the  motion  for  a  '^'concilium  on  a  r:|B0g3 
return  to  a  mandamus  is  in  the  nature  of  a  demurrer,  and  the  party  ^ 
making  such  motion  stands  in  the  same  situation  as  a  defendant  who  has  de- 
murred to  a  declaration  J  who,  if  that  be  determined  against  him,  cannot 
afterwards  take  issue  on  the  facts.  The  rule  for  taking  the  traverses  off  the 
files  of  the  Court  must  therefore  be  made  absolute.  Rule  absolute.(a) 

(a)  See  Rex  v.  The  Dean  and  Chapter  of  Puhlin,  8  Mod.  27,  and  The  Dean  and 
Chapter  of  Dublin  v.  Dowgate,  1  P.  Wms.  848. 
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By  a  charter  of  Queen  Eliiabeth  the  corporation  of  the  Trinity  House  of  Hull  are 
authorised  to  take  certain  duties  *'  in  the  port  of  the  town  of  Kingston-upon-Hull, 
and  in  all  places  within  the  limits  and  liberties  thereof;  that  is  to  say,  in  all  havens, 
creeks,  and  other  places  where  our  customer  of  Hull  6y  virtue  of  Jos  office  hath  any 
authority  to  take  any  custom,"  &o. ;  and  they  are  also  empowered  to  exercise  juris- 
diction over  certain  disputes  arising  within  the  same  limits  and  liberties;  and 
moreover,  to  forbid  any  mariner  of  the  port  of  Hull  or  the  said  limits  to  take  charge 
as  pilot  of  any  ship  to  cross  the  seas,  except  such  as  shall  be  first  examined  by  them, 
whom,  if  they  find  sufficient,  they  shall  receive  into  their  guild,  and  give  him  a 
writing,  signifying  the  countries,  coasts,  and  places  for  which  he  shall  be  so  found 
sufficient ;  and  they  are  authorized  to  punish  any  person  who  shaU  take  charge  upon 
him  as  a  pilot  to  cross  the  seas  without  their  allowance. 

The  limits  in  question  extended  many  miles  up  the  Humber  and  river  Ouse.  Goole,  a 
place  within  those  limits,  situate  on  the  Ouse,  and  where  the  customer  of  Hull  had 
formerly  exercised  jurisdiction,  was  constituted  a  port  in  1828.  Till  after  that  time 
the  Trinity  House  had  never  licensed  pilots  to  take  charge  of  vessels  upon  the  Ouse, 
or  the  Humber  above  Hull  Roads,  and  the  members  of  the  corporation  had  on  one  or 
two  occasions  refused  to  interfere  with  the  pilotage  of  those  parts :  but  they  had  ex- 
ercised the  other  powers  given  by  the  charter  both  on  the  Humber  and  on  the  Ouse 
beyond  Goole.  Before  the  erection  of  that  port  soaroely  any  foreign  trade  was  car- 
ried on  with  places  above  Hull  Roads : 

Held,  that  the  power  given  by  the  charter  to  license,  &c.,  in  aU  places  where  the  custo- 
mer of  Hull  had  authority  to  take  custom,  extended  over  all  the  limits  within  which 
the  customer  might  so  act  at  the  time  when  the  charter  was  granted,  and  was  not 
confined  to  the  jurisdiction  of  the  customer  for  the  time  being ;  consequently  that 
Qoole,  though  now  an  independent  port  as  to  customs,  was  still  sufajeot  to  the  charier 
in  respect  of  the  licensing  of  pilots : 
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Held  ilflo  that,  under  the  aboye  oirownstanoes,  the  forbearance  of  the  oorporation  in 
former  times  to  lieenee  pilots  aboye  Hull  Roads  could  not  affect  their  right  to  enforce 
the  charter  on  this  head  when  it  became  necessary. 

Held  farther,  that  it  was  not  requisite,  by  the  terms  of  the  charter,  that  eyery  license 
should  be  for  crossing  the  seas ;  but  that  the  corporation  might  grant  a  more  limited 
license ;  as  from  Goole  to  Hull  Roads. 

Seet  6  of  the  general  pilot  act,  6  G.  4,  o.  126,  which  enacts,  that  it  shall  be  lawful  for 
^e  Trinity  Houses  of  Hull  and  Newcastle  to  appoint  sub-commissioners  of  pilotage 
to  examine  and  license  pilots,  is  permissiye  and  not  imperatiye. 

Debt  for  penalties  under  the  pilot  act,  6  Q.  4,  c.  125,  s.  70.(a).  Plea,  the 
general  issue.  At  the  trial  before  Bay  ley,  J.,  at  the  York  Summer  assizes, 
*QR^1  1829,  a  '^verdict  was  found  for  the  plaintiff  for  one  penalty,  subject  to 
-I  the  opinion  of  this  Court  upon  the  following  case : — 

The  plaintiff  is  clerk  to  the  wardens  of  the  corporation  of  the  Trinity  House 
of  Kingston-upon-HuU.  The  defendant,  on  the  11th  of  August,  1828,  assumed 
the  charge  of  a  vessel  called  the  Amelia,  in  the  river  Ouse,  between  Qoole  and 
Hull  Roads,  after  one  Robert  Rawson  had,  in  due  manner,  offered  himself  to 
take  charge  of  the  vessel  as  pilot,  producing  at  the  same  time  the  license  after 
mentioned.  The  defendant  was  not  a  duly  licensed  pilot,  or  duly  licensed  to 
act  as  a  pilot  within  the  limits  in  which  the  vessel  then  was.  Rawson  was  a 
person  examined,  appointed,  and  licensed  by  the  corporation  of  the  Hull  Trinity 
House  under  their  seal,  to  act  as  a  pilot  for  one  year,  ''  for  the  port  of  Qoole 
and  the  waters  thereof,  and  upon  any  part  of  the  river  Humber,  between  the 
said  port  and  a  certain  part  of  the  said  river  Humber,  called  Hull  Roads." 
Rawson  had  never  been  examined  by  any  sub-commissioners  pursuant  to  6  G. 
4,  c.  125,  s.  6,r&),  nor  did  it  appear  that  any  had  been  appointed  by  the  Hull 
Trinity  House  oefore  this  action  was  commenced. 
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^he  Amelia  was  bound  from  Goole  to  Hamburgh.  The  defendant 
went  on  board  with  the  intention  only  of  taking  charge  of  her  from 
Goole  to  Hull  Roads,  and  she  there  took  a  pilot  licensed  by  the  Hull  Trinity 
House.  The  port  of  Kingston-upon-Hull  is  an  ancient  port,  at  which  the  king's 
duties  of  customs  have  been  received  from  a  very  early  period  to  the  present 
time.  Goole  is  nearly  thirty  miles  above  Hull,  between  it  and  Selby,  and  was 
eonstitttted  a  port  in  1828.rc) 

The  guild  or  brotherhooct  of  masters  and  pilots  seamen  of  the  Trinity  House 
of  £angston-upon-Hull,  is  an  ancient  corporation  exercising  various  powers  and 
franchises  under  a  charter  (among  others)  of  the  twenty-third  year  of  Queen 
Elisabeth,  by  which  her  Majesty  authorized  them  to  take  certain  duties ''  within 
the  port  of  our  said  town  of  Kingston-upon-Hull,  and  in  all  pl«ces  within  the 
limits  and  liberties  thereof;  that  is  to  say,  in  all  havens,  creeks,  and  other 
places  tohere  our  cttsiomer  of  Hull,  5y  virtue  of  his  office,  hath  any  authority  to 

{a)  Which  enacts,  **  That  it  shall  be  lawful  for  any  licensed  pilot  within  the  limits  of 
his  ueense,  and  the  extent  of  his  qualification  therein  expressed,  to  supenede  in  the 
charge  of  any  ship  or  vessel  any  person  not  licensed  to  act  as  a  pilot,  or  not  licensed  so 
to  act  within  such  limits,  or  acting  beyond  the  extent  of  his  qualification ;  and  every 
person  assuming  or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel,  without 
being  a  duly  licensed  pilot,  or  without  being  duly  licensed  to  act  as  a  pilot  within  the 
Hmits  In  wMch  such  ship  or  vessel  shall  actually  be,  or  beyond  the  extent  of  his  quail- 
lleation  aa  expressed  in  his  license,  after  any  pilot,  duly  licensed  and  qualified  to  act  in 
the  premises,  shall  have  offered  to  take  charge  of  such  ship  or  vessel,  shall  forfeit  for 
every  such  offence  a  sum  not  exceeding  602.  nor  less  than  202." 

(6)  Which  enacts,  **  That  it  shall  be  lawful  for  the  corporations  of  the  Trinity  Houses 
of  the  ports  of  Hull  and  Newcastle  respectively  to  appoint  sub-commissioners  of  pilotage 
to  examine  pilots,  and  give  licenses  for  tiiem  to  pilot  ships  and  vessels  into  or  out  of  any 
perts,  barboitTB,  or  places  within  the  limits  of  their  respective  jurisdictions,  anything 
mlhis  act  contained  to  the  contrary  notwithstanding:"  but  ^at  sub-commissioners 
ahresdy  appointed  by  the  said  corporations  respectively,  or  by  the  Trinity  House  of 
Deptford  Btrond,  shall  continue  to  act. 

U)  See  more  as  to  the  history  and  respective  situations  of  0oole  and  the  port,  ftc,  of 
Hun,  in  The  Hull  Dock  Company  v,  Browne,  2  B.  &  Ad.  48. 
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taJke  any  custom  by  the  name  of  primage/'  &c.  Thej  were  alao,  by  this  charter, 
empowered  to  decide  upon  complaints  made  against  owners  of  ships  by  mariners 
dwelling  in  or  belonging  to  Kingston-upon-Hull,  or  any  place  within  the  limits 
and  liberties  thereof  as  aforesaid.  Moreover,  the  charter  gave  power  and  autho- 
rity to  the  corporation  as  follows : — **  To  forbid,  stay,  and  keep  back  any  manner 
of  seaman  or  mariner  of  the  port  of  Hull,  or  the  limits  thereof  before  specified, 
to  begin  to  take  charge  upon  him  or  them  as  master  or  pilot  of  any  ship  or 
vessel  to  cross  the  seas,  or  to  pass  from  Humber  beyond  Flamboroagh  Head 
northward,  or  Wintertonness  ^southward,  other  than  such  as  shall  be  r^Q^ 
first  examined  by  them,  whom,  if  they  shall  find  to  be  sufficient  and  na-  ^ 
turally  our  subject  bom  within  our  obeisance,  they  shall  receive  unto  their  guild 
or  brotherhood,  and  give  him  a  writing  under  the  seal  of  their  house,  signifying 
thereby  the  countries,  coasts,  and  places  for  which  he  is  found  by  them  suffi- 
cient to  take  charge/' — ''  And  whosoever  hereafter  shall  or  doth  take  upon  him 
charge  as  master  or  pilot  from  the  said  port  of  Kingston-upon-HuU,  or  the 
limits  thereof  to  cross  the  seas,  or  to  pass  from  Humber  beyond  Flamborough 
Head  or  Wintertonness,  before  he  be  examined  or  allowed  as  aforesaid,  it  shall 
be  lawful  unto  the  said  wardens,  elders,  and  assistants,  or  some  of  them,  to 
punish  such  offender  or  offenders  by  imprisonment  or  fines,  according  to  their 
discretions."     A  charter  of  King  Charles  the  Second  contained  similar  clauses. 

The  king's  customer  of  Hull,  before  the  granting  of  these  charters,  and  until 
the  erection  of  the  port  of  Goole,  took  customs  at  Selby  and  other  places  along 
the  Ouse,  including  the  site  of  Ooole;  and  the  Trinity  House  of  Hull  has 
always  ta^en  primage  according  to  the  charters  within  the  port  of  the  town  of 
Eingston-upon-Hull,  and  in  all  places  where  the  customer,  by  his  office,  had 
any  authority  to  levy  custom. 

By  an  act,  20  G.  2,  c.  38,  for  the  relief  of  disabled  seamen,  s.  29,  the  cor- 
poration of  the  Hull  Trinity  House  were  empowered  to  collect,  receive,  ajid 
apply  a  certain  sum  of  6d.  per  month  in  the  act  mentioned,  to  be  paid  at  the 
said  town  and  port  for  the  benefit  of  seamen  employed  on  board  merchant  ves- 
sels belonging  thereto.  Until  Goole  was  made  a  port,  the  Trinity  House  cor- 
poration have  always  appointed  receivers  of  *this  duty  at  Selby  above,  pitOQfi 
and  at  Grimsby  below  Hull  (but  not  at  Scarborough  or  Bridlington),  for  ^  - 
the  benefit  of  mariners  of  ships  belonging  to  places  up  the  Ouse,  and  have  re- 
lieved such  mariners  with  the  money  so  collected.  They  have  also,  &om  time 
to  time  since  1582,  decided  disputes  as  to  wages  of  mariners  belonging  to  Selby, 
(but  such  right  has  not  been  exercised  at  Scarborough,  Bridlington,  or  Grimsby), 
and  mariners  of  Selby  have,  during  that  time,  been  appointed  brethren  of  the 
corporation. 

The  Hull  Trinity  House  has  continually,  from  1603  till  1828,  licensed  mari- 
ners to  act  as  pilots  from  Hull  out  to  sea,  but  not  up  the  Humber  above  Hull 
Beads,  or  on  the  Ouse,  till  after  1828.  Until  that  year  the  coasting  trade  was 
the  only  traffic  carried  on  to  any  extent  up  the  rivers  above  Hull,  except  on 
some  few  occasions. (a)  Before  the  corporation  began  to  appoint  pilots  to  act 
on  the  Humber  and  above  Hull  Roads,  all  masters  of  vessels  navigating  those 
parts  provided  for  their  own  pilotage.  A  person  who  had  acted  as  pUot  for 
forty-two  years  above  Hull  Eoads  without  license,  applied  to  two  of  the  brethren 
for  a  license  as  a  protection,  and  they  refused  it,  saying,  ''  they  had  nothing  to 
do  with  the  river ;"  and  he  received  the  same  answer  on  another  occasion,  when 
he  applied  to  the  corporation  for  the  recovery  of  wages  from  the  master  of  a 
ship,  for  pilotage  up  the  river.  The  Hull  pilots  had  frequently  brought  vessels 
up  to  Hull  Roads  and  left  them  there,  upon  which  unlicensed  pilots  took  charge 
of  them  up  the  Humber,  Trent,  and  Ouse,  and  no  objection  was  made.  Un- 
licensed pilots  had  also  brought  vessels  down  to  Hull  Roads,  and  there  left  them 
to  the  Hull  pilots. 

(a)  See  the  most  important  of  these  mentioned  in  The  Hull  Dock  Company  v,  Browne, 
2  B.  &  Ad.  p.  60.  • 
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^gi  *SeyeraI  pipe-rolls,  oommissions  and  returns,  and  other  docnments 
-'  (most  of  Trhicn  are  referred  to  in  The  Hull  Dock  Company  v.  Browne, 
2  B.  A;  Ad.  43),  were  given  in  evidence  at  the  trial,  and  to  these,  as  well  as  the 
set  39  &  40  O.  3,  c.  10  (public  local,  &c.),  for  the  regulation  of  the  Hull 
pilot8,(a)  and  to  all  documents  above  cited,  either  party  was  at  liberty  to  refer, 
as  part  of  the  case. 

This  case  was  argued  on  a  former  day  in  the  term  by  Alexander  for  the  plain- 
tiff, and  Wightman  for  the  defendant.  The  principal  point  relied  upon  for  the 
toQfn  hitter  was;  that  the  port  of  Qoole  was  not  within  the  '''port  of  Kingston- 
^  upon-Hnll,  and  that  the  Hull  Trinity  House  jurisdiction  did  not  extend  to 
the  piloting  of  vessels  from  Goole  to  Hull  Roads,  whether  on  foreign  or  coasting 
voyages.  It  was  contended  that  the  words  of  the  charter  ^'  where  our  customer 
of  Hull  hath  any  authority  to  take  any  custom,"  must  be  construed  as  referring 
always  to  the  authority  of  the  customer  for  the  time  being,  and  that  that  autho- 
rity had  ceased  at  Goole  when  this  alleged  cause  of  action  arose.  It  was  further 
argued,  that  the  rights  given  by  the  charter  with  respect  to  pilots  extended  only  to 
the  piloting  of  vessels  "  to  cross  the  seas  -/'  that  this  construction  was  supported 
by  usage,  and  by  the  preamble  of  the  local  pilot  act  39  &  40  G.  3,  c.  10 ;  and 
that  the  words  ''port  of  Kingston-upon-HuU,"  there,  must  be  taken  in  the  same 
limited  sense  as  in  The  Hull  Dock  Company  v.  Browne.  But  to  this  it  was 
answered  that  the  case  cited  was  upon  a  statute  in  which  the  word  ''port''  was 
eridently  used  in  two  distinct  senses,  and  that  the  clause  there  in  question  was 
one  imposing  a  public  burthen :  that  case,  therefore,  could  not  govern  the  pre- 
sent. And  to  this  the  Court(6)  assented.  Sections  2  and  46,  of  the  act  39  So 
40  G.  3,  c.  10,  were  also  relied  upon  for  the  plaintiff.  Another  point  made  for 
the  defendant  was,  that  the  pilot  who  offered  to  take  charge  of  the  Amelia  as 
stated  in  the  declaration,  was  not  properly  appointed,  but  ought  to  have  been 
examined  aod  licensed  by  sub-commissioners  pursuant  to  the  general  pilot  act 
6  6.  4,  c.  125,  s.  6.  But  it  was  contended  on  the  other  hand,  that  this  clause 
mast,  upon  a  general  view  of  the  statute,  be  considered  merely  permissive,  and 
*2911  ^^  ^^  contrasted  with  the  ^previous  section,  which  enacts,  that  it  shall 

-*  be  lawful  for  the  corporation  of  Trinity  House  of  Deptford  Strond,  and  , 
ikejf  are  thereby  required  to  appoint  sub-commissioners  at  the  places  there  men- 
tioned, to  examine  into  the  qualifications  of  persons  to  act  as  pilots :  and  Rex 
9.  The  Bailifib  and  Corporation  of  Eye,  1  B.  &  C.  85,  and  Rex  v.  The  Mayor 
and  Burgesses  of  West  Looe,  5  D.  &  R.  414,  were  cited.     The  Court  intimated 

{a)  The  parts  of  this  act  referred  to  in  argument  were,  for  the  defendant,  sect.  1, 
wkch  recites  that  the  corporation  of  the  Hall  Trinity  House  have  by  usage  and  charters 
exerdaed  the  power  of  appointing  pilots  to  conduct  ships  and  vessels  ftrom  the  river 
Homber  to  cross  the  atas,  or  to  pass  from  the  said  river  Humber  beyond  Flamborough  Head 
aorthward,  and  Wintertonness  southward ;  bat  they  are  not  invested  with  sufficient 
powers  to  prevent  other  persons  from  acting  as  pilots  within  the  said  limits ;  and  that  it 
would  greatly  tend  to  the  safety  of  ships  and  vessels  sailing  or  tra^ng  from  and  to  the 
/ofl  </KiDg8ton-apon-Hull,  if  effectual  powers  were  given  for  appointing  and  regulating 
of  pilots  for  conducting  of  such  ships  and  vessels  between  the  taidport  and  the  aea^  and  for 
a  tmall  distance  out  at  sea,  and  for  preventing  persons  not  so  appointed  from  acting  as 
pilots  of  sneh  ships,  or  any  ships  destined  from  the  said  port  to  cross  the  seas,  or  to 
paai  beyond  Flamborough  Head,  &c. :  power  is  then  given  to  the  Trinity  House  to 
^ccase  river  pilots  for  condacting  vessels  into,  out  of,  and  below  the  said  port,  and  to 
a  certain  distance  out  at  sea ;  and  a  penalty  is  imposed  for  acting  without  license.  For 
tke  pl^tiff  were  cited,  sect  46,  which  prorides  that  nothing  in  the  act  shall  extend  to 
take  sway,  impeach,  &c.,  the  rights,  powers,  privileges,  jurisdictions,  or  authorities  of 
t^  goild  of  the  Hull  Trinity  House,  about  or  concerning  the  haven,  dock,  roadsteads, 
•r  other  premises  vested  in  them,  or  which  they  might  have  used  and  eigoyed  by  virtue 
of  soy  charter,  patent,  act  of  parliament,  or  title  whatsoever,  if  this  act  had  not  passed, 
otherwise  than  as  they  are  by  this  act  expressly  altered.  And  sect  2,  which  prorides 
that  nothing  in  this  act  contained  shall  extend  to  prevent  any  owner,  &c.,  of  any  ship 
uiwtrd  bound  from  conducting  or  piloting  such  ship  into  and  up  the  river  Humber,  in 
t9H  name  of  the  rioer  pilots  shoiUd  be  read^f  and  offer  to  conduct  and  pilot  the  same, 
(6)  Lord  Tenterden,  C.  J.,  Littledale,  Taunton,  and  Patteson,  Js. 
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an  opinion  in  the  course  of  the  argument  that  the  clause  was  permissive  onlji 
and  the  point  was  not  further  insisted  upon  on  behalf  of  the  defendant.  The 
judgment  afterwards  delivered  upon  the  rest  of  the  case  is  sufficiently  full  to 
render  a  more  particular  detail  of  the  argument  unnecessary. 

Cur.  adv.  vuU. 

Lord  Tentebden^  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Upon  the  argument  in  this  case,  two  objections  to  the  plaintiflF's  recovery 
were  taken  on  behalf  of  the  defendants. 

First,  which  is  the  principal  and  only  important  question  in  this  matter,  that 
the  corporation  of  the  Trinity  House  of  Kingston-upon-HuU  had  no  authority  to 
license  persons  to  pilot  vessels  from  Goole,  to  the  exclusion  of  all  other  persons. 

Secondly,  That  if  the  Trinity  House  had  such  authority,  the  license  must  be 
for  the  entire  extent  of  their  authority,  and  not  confined,  as  this  is,  to  the  space 
between  the  port  of  Groole  and  the  waters  thereof,  and  Hull  Roads. 

This  second  objection  is  answered  by  a  reference  to  *the  charter  of  p^ooo 
Queen  Elizabeth,  which  requires  the  Trinity  House  to  signify  by  their  *- 
license  the  countries,  coasts,  and  places  for  which  a  mariner  is  found  sufficient 
to  take  the  charge  of  vessels.  Indeed,  without  such  a  particular  provision,  it 
should  seem  that  those  ^ho  have  authority  to  license  for  the  whole  distance, 
may,  if  not  restrained  by  some  particular  provision,  reasonably  and  conveniently 
license  a  person  for  a  part  only,  for  which  he  might  be  deemed  competent,  pro- 
vided no  greater  charge  was  thereby  imposed  on  the  vessel ;  and  nothing  of  that 
sort  appears  in  the  present  case. 

In  support  of  the  first  objection  it  was  urged,  first,  that  the  charters  must  be 
confined  in  construction  to  places  at  which  the*  customer  for  the  time  being  had 
authority.  Secondly,  that  there  had  not  only  been  no  usage  to  license  pilots 
for  the  waters  above  Hull  Roads,  but  that  unlicensed  persons  had  been  in  the 
habit  of  taking  the  charge  of  vessels  from  Hull  Roads  up  the  rivers  Trent  and 
Ouse,  and  that  upon  one  occasion,  when  one  of  those  persons  applied  to  the 
Trinity  House  for  a  license,  and  on  another,  when  he  applied  for  assistance  to 
recover  his  wages,  he  had  been  told  by  some  of  the  brethren  that  they  had 
nothing  to  do  with  the  river  navigation.  It  was  also  observed,  that  no  pilots 
had  ever  been  appointed  for  Grimsby,  which  is  clearly  within  the  large  limits 
mentioned  in  the  charter  of  Elizabeth;  and  it  was  also  insisted,  that  the  Hull 
pilot  act  of  the  89  &  40  O.  3,  was  conformable  to  the  then  existing  practice,  and 
showed  that  the  Trinity  House  had  no  authority  above  Hull  Roads. 

The  authority  of  the  crown  to  grant  the  charters  mentioned  in  the  case  was 
not  nor  could  not  be  disputed.  The  language  of  the  charter  of  Queen  Elizabeth 
is  free  from  *all  ambiguity :  "  In  all  havens,  creeks,  and  other  places  p^oos 
where  our  customer  of  Hull,  by  virtue  of  his  office,  hath  any  authority  ^ 
to  take  any  custom  by  the  name  of  primage.''  And  it  is  very  plainly  shown  in  the 
case  as  stated,  that  the  customer  of  Hull,  long  before  the  charter  of  Queen  Eliza- 
beth, and,  indeed,  from  very  remote  times,  had  exercised  his  authority  at  Selby 
on  the  Ouse,  which  is  several  miles  above  the  place  where  the  port  of  Goole 
has  been  recently  established.  And  we  find  nothing  in  the  words  of  the  charter 
or  in  reason,  to  put  that  narrow  construction  on  the  charter  for  which  the  de- 
fendant contends,  or  to  limit  the  generality  of  the  expression  to  the  authority 
of  the  customer  as  it  might  happen  to  be  varied,  narrowed,  or  extended  in  after 
times. 

It  is  true,  that  until  the  establishment  of  the  port  of  Goole,  the  Trinity 
House  did  not  exercise  the  right  of  appointing  pilots  for  the  waters  above  Hull 
Roads ;  but  for  coasting  vessels  they  had  no  authority  to  do  so,  and  the  trade 
from  the  waters  above  Hull  Roads,  was  almost  exclusively  of  that  description ; 
the  instances  of  vessels  foreign  bound  passing  from  above  these  roads  being 
very  few,  and  those  within  a  very  short  period,  and  on  very  particular  occasions. 
And  it  appears  that  the  Trinity  House  was  in  the  habit  of  exercising  another  of 
the  powers  given  by  the  charter,  viz.,  that  which  relates  to  the  wages,  &c.,  of 
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BiarinerBy  with  regard  to  mariners  belonging  to  Selby.  It  appears  also,  that 
this  corporation  appointed  persons  at  Selby  and  at  Grimsby  to  collect  the  head 
penny  duty  from  mariners  under  the  authority  of  the  statute  20  O.  2,  c.  88,  by 
which  they  are  empowered  to  collect  that  duty  at  the  town  and  port  of  Kingston- 
*2941  ^P^°*^^^-  Whatever,  therefore,  the  usage  as  to  pilots  *may  have 
-*  been  before  the  establishment  of  the  port  of  Goole  introduced  a  foreign 
trade  in  the  waters  above  Hull  Roads,  we  are  of  opinion  that  the  forbearance  of 
the  corporation  to  exercise  a  power  in  regard  to  places  where  its  exercise  could 
be  so  rarely  warranted  or  required,  cannot  narrow  the  construction  of  the 
charter  or  defeat  the  rights  given  thereby ;  much  less  can  they  be  aflfected  by 
any  mistaken  opinion  entertained  or  expressed  by  any  of  its  members. 

We  are  also  of  opinion  that  the  pilot  act  of  the  39  &  40  6.  8,  does  not  affect 
the  present  claim.  That  statute  was  passed  before  the  establishment  of  the 
port  of  Groole ;  it  provides  affirmatively  in  the  first  section  for  the  then  existing 
state  of  the  navigation  and  trade,  and  the  then  exercise  of  the  right  in  con- 
formity thereto.  And  the  forty-sixth  section  expressly  provides  that  the  act 
shall  not  affect  the  rights,  powers,  privileges,  jurisdictions,  or  authorities  of  the 
Trinity  House  otherwise  than  as  expressly  altered  or  restrained  by  that  act,  and 
the  act  contains  no  restrictive  clause.  We  are,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  maintain  his  action,  and  the  postea  is  to  be  delivered  to 
him.  Postea  to  the  plaintiff. 
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A  defendftBt  may  move  to  set  aside  a  judgment  entered  upon  an  irregular  award,  though 
the  time  for  setting  aside  the  award  itself  has  elapsed,  if  the  defect  insisted  on  be 
apparent  on  the  face  of  it;  and  an  objection  grounded  on  such  defect  need  not  be 
stated  in  the  rule  nisi. 

An  arbitrator,  to  whom  a  cause  and  all  matters  in  difference  were  referred,  directed  a 
verdict  to  be  entered  for  the  plaintiff,  and  certain  works  to  be  done  by  the  defendant. 
He  then  added,  that  as  disputes  might  arise  respecting  the  performance,  the  plaintiff, 
if  dissatisfied  with  it,  might  (on  giving  notice  to  the  defendant)  bring  evidence  before 
the  arbitrator  of  the  insufficiency  of  the  work,  and  the  defendant  might  also  give  eri- 
denee  on  his  part,  in  order  that  a  final  award  might  be  made  concerning  the  matters 
in  difference;  but  if  no  proceeding  were  taken  by  the  plaintiff  within  two  months 
after  the  work  was  done,  the  award  then  made  should  be  final :  and  he  enlarged  the 
time  for  making  his  fiirther  and  final  award,  if  requested,  to  six  months. 

Held,  that  the  latter  part  of  this  award  was  bad,  as  It  assumed  to  reserve  a  power  over 
future  differences ;  but  that  it  might  be  rejected,  and  the  former  part  was  final,  and 
might  stand. 

This  was  an  action  on  the  case  for  penning  back  a  stream  of  water  called 
Broxboum  Mill  Stream,  and  thereby  impeding  the  wheel  of  the  plaintiff's  mill. 
The  cause  was  tried  before  Lord  Tenterden,  C.  J.,  at  the  Hertford  Summer 
assises^  1831,  when  a  verdict  was  taken  by  consent  for  1000^.,  subject  to  the 
award  of  a  barrister  as  to  that  action  and  all  matters  in  difference  between  the 
parties,  with  power  to  the  arbitrator,  before  making  his  final  award,  from  time 
to  time  to  regulate  the  use  of  the  waters.  The  arbitrator,  by  his  award  dated 
September  3,  1881,  directed  that  the  verdict  should  stand  for  50/.,  and  also, 
among  other  things,  that  the  defendants  should  forthwith,  and  as  soon  as  it 
eould  reasonably  be  done,  scour  and  cleanse  out  the  bed  of  the  stream :  and 
then,  after  premising  that  different  opinions  had  been  expressed  by  witnesses 
as  to  the  cause  of  obstructions  in  certain  parts  of  the  stream,  upon  which  he, 
the  arbitrator,  could  not  form  a  decided  judgment  till  the  channel  should  be 
deansed,  and  also  that  after  such  cleansing,  disputes  might  arise  between  the 
narties  whether  or  not  it  had  been  properly  performed,  which  disputes  might 
lead  to  litigation  and  prevent  the  award  from  operating  as  a  determination  of  all 
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"^'matters  in  difference,  he  farther  directed  and  ordered  as  follows :  ''  That  i-moa 
if,  after  the  cleansing,  scouring,  and  clearing  out  of  the  said  stream  hereby  ^ 
directed  shall  have  taken  place,  the  said  plaintiff  shall  not  be  satisfied  that  the 
same  has  been  properly  done,  he  shall  be  at  liberty,  on  giving  notice  thereof  to 
the  defendants,  to  bring  evidence  before  me  to  show  that  the  said  cleansing,  &c., 
has  been  insufficiently  performed,  and  the  said  defendants  shall  be  allowed  to 
produce  evidence  to  show  that  the  said  work  has  been  properly  done,  in  order 
that  a  final  award  may  be  made  concerning  all  matters  in  difference  between 
the  parties;  but  if  no  such  proceedings  shall  take  place  on  the  part  of  the  plain- 
tiff within  the  space  of  two  months  from  the  day  when  the  defendants  shall 
give  him  notice  that  the  cleansing,  &c.,  has  been  completed,  then  I  award, 
order,  and  direct  that  this  award  shall  be  final  and  conclusive  between  the 
parties.  And  I  do  hereby  enlarge  the  time  for  making  such  further  and  final 
award,  if  it  should  be  requested,  till  the  first  day  of  March,  1832." 

The  defendants  partly  cleansed  out  the  channel,  and  then  desisted,  and  paid 
no  attention  to  a  notice  which  the  plaintiff  gave  them  to  proceed.  The  plaintiff 
then  obtained  an  appointment  for  attending  the  arbitrator,  but  the  defendants 
did  not  appear ;  whereupon  the  plaintiff  signed  judgment  in  the  action,  and 
issued  execution.  A  rule  was  obtained  in  this  term,  calling  on  the  plaintiff  to 
show  cause  why  the  judgment  and  execution  should  not  be  set  aside ;  but  no 
objection  to  the  award  was  stated  in  the  rule. 

Campbell  and  Piatt,  in  showing  cause,  took  two  preliminary  objections : — 
first,  that  the  award  had  not  *been  set  aside,  nor  any  application  made  p^oo" 
for  that  purpose,  and  that  the  time  for  doing  so  had  now  elapsed,  Raws-  ^  ' 
thorn  V.  Arnold,  6  B.  &  C.  629 ;  the  judgment  and  execution,  therefore,  could 
not  be  impeached :  secondly,  that  the  rule  nisi  did  not  state  the  objections  to 
the  award,  which  it  ought  to  do  by  the  rule  of  court,  Easter  term,  2  G.  4, 
4  B.  &  A.  539. 

Thenger  and  BuUj  cantrd.  The  award  here  is  invalidated  by  a  defect  appear- 
ing on  the  face  of  it,  namely,  that  it  is  not  final ;  and,  therefore,  Doe  dem. 
Turnbull  v.  Brown,  5  B.  &  C.  384,  and  Pedley  v.  Goddard,  7  T.  R.  73,  are  an 
answer  to  the  first  objection.  And  the  defect  being  apparent  on  the  award,  it 
was  unnecessary  to  state  the  objection  in  the  rule  nisi. 

The  Court  said,  that  if  there  appeared  a  defect  on  the  face  of  the  award,  it 
might  be  taken  advantage  of  to  invalidate  a  judgment  and  execution,  as  well 
as  to  prevent  an  attachment,  though  after  the  time  for  setting  aside  the  award ; 
and  that  an  objection  grounded  on  such  defect  need  not  be  stated  in  the  rule 
nisi. 

Campbell  and  Piatt  then  contended  that  the  award,  as  fiir  as  the  end  of  the 
direction  for  cleansing  the  channel  of  the  stream,  was  a  final  award  as  to  all 
matters  in  difference  between  the  parties,  and  could  not  be  rendered  null  by 
the  directory  clauses  that  followed,  which,  if  faulty,  might  be  rejected  without 
setting  aside  the  whole. 

*  llUnger  and  Butt,  contrd.  The  arbitrator  has  left  it  dependent  on  p»tOQo 
an  uncertain  event,  whether  or  not  his  award  shall  be  final :  in  contem-  I- 
plation  of  that  event  he  provides  for  a  rehearing,  **  in  order  that  a  final  award 
may  be  made  concerning  all  matters  in  difference ;"  and  he  gives  an  extension 
of  time  for  the  making  of  his  <<  further  and  final  award,''  if  required.  This 
case  is  like  Pedley  v.  Goddard,  7  T.  R.  73,  where  it  was  awarded  that  a  certain 
sum  should  be  paid,  unless  within  twenty-one  days  certain  matters  should  be 
made  to  appear  on  affidavit,  in  which  event  a  different  sum  was  to  be  paid ; 
and  the  award  was  held  not  to  be  final.  The  arbitrator  could  only  make  one 
award;  if  he  has  now  made  one,  he  has  himself  declared  it  not  to  be  conclu- 
sive. It  is  true,  an  award  may  be  good  in  part,  and  bad  in  part ;  but  still,  the 
portion  to  be  held  good  must  be  final  in  itself.  Here  the  operation  of  those 
clauses  which  the  plaintiff  seeks  to  reject  is  such  that  no  part  of  the  award 
can  be  deemed  final. 
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Lord  TsNTXBBlBNy  G.  J.  I  am  of  opinion,  upon  the  whole,  that  this  award 
is  final  and  conelosiye  upon  the  subjeota  which  were  in  difference  at  the  time  of 
the  Bubmission,  and  that  its  validity  is  not  affected  by  the  introduction  of  mat- 
teiB  beyond  the  scope  of  the  arbitrator's  authority.  By  this  award  he  first 
directs  what  shall  be  done  by  the  parties,  and  he  then  endeavours  to  reserve  to 
himself  a  power  of  examining  into  the  manner  in  which  his  direction  shall 
have  been  followed.  That  he  could  not  do.  The  clause  as  to  making  a  further 
MOQ-i  ^^^  fiiuil  award  must  be  considered  as  having  reference  *only  to  prospeo- 
^  tive  differences :  so  much,  then,  of  the  award  as  relates  to  these,  may 
be  rejected  as  surplusage,  and  the  rest  retained.  The  rule  must,  therefore,  be 
diBeharged. 

LiTTLEDALE  and  Taunton,  Js.,(a)  concurred.  Bule  discharged. 

(a)  Patteaon,  J.,  had  gone  into  the  Ball  Conrt  to  diBpose  of  motions. 


DOE  dem.  Sir  W.  ABDT  v.  STEVENS  and  Another.     Jan.  30. 

Proyiso  in  a  lease,  giying  power  of  re-entry  if  the  lessee  **  shall  do  or  cause  to  be  done 
any  act,  matter,  or  thing  contrary  to  and  in  breach  of  any  of  the  coyenants,"  does 
not  apply  to  a  breach  of  the  covenant  to  repair,  the  omission  to  repair  not  being  an  act 
done  within  the  meaning  of  the  proviso. 

£jSGTB(ENT  for  messuagcs,  dwelling-houses,  and  land  in  the  parish  of 
St.  John,  Sonthwark,  in  the  county  of  Surrey,  for  a  forfeiture  alleged  to  have 
been  incurred  by  the  defendants'  non-performance  of  a  covenant  to  repair.  At 
the  trial  before  Bayley,  B.,  at  the  Spring  assizes  for  Surrey,  1831,  it  appeared 
that  the  defendants  held  the  premises  by  a  lease  granted  in  1792,  by  the  father 
of  the  lessor  of  the  plaintiff,  for  forty-three  years.  The  lease  contained  cove- 
nanta  by  the  lessee,  first,  to  pay  the  rent ;  secondly,  to  lay  out  150^.  in  repair* 
ing  and  improving  the  premises ;  thirdly,  well  and  sufficiently  to  repair,  sup- 
port, sustain,  maintain,  amend,  and  keep  the  premises ;  fourthly,  to  insure  the 
boildings  during  the  term  against  fire ;  fifthly,  not  to  permit  any  reed  stack  to 
be  made,  or  any  considerable  quantity  of  pitch  to  be  kept  or  laid  in  or  upon 
any  part  of  the  premises  without  carefully  housing  the  same ',  sixthly,  to  per- 
mit and  suffer  the  lessor  to  view  the  premises ;  seventhly,  not  to  assign  without 
^3001  ^^^®  ^^  ^^^  lessor.  *There  was  a  proviso  for  re-entry,  ^^  if  the  rent 
^  should  be  in  arrear  for  fourteen  days,  or  the  lessee  should  assign  with- 
out leave  of  the  lessor,  or  do  or  caitse  to  be  done  any  act^  maUer^  or  thing 
whatsoever  contrary  to  or  in  breach  of  any  one  or  more  of  the  covenants  there- 
inbefore contained."  Covenant  by  the  lessor  '<  that  the  lessee,  his  executors, 
&e.,  paying  the  rent  and  performing  all  and  ever^f  the  covenants  and  provisoes 
aoeording  to  the  true  intent  and  meaning  of  the  lease,  should  quietly  enjoy  the 
premises.''  It  was  objected,  that  the  non-performance  of  the  covenant  to  repair 
was  not  a  doing  or  causing  to  be  done  any  act,  matter,  or  thing  within  the 
meaning  of  the  proviso.  The  learned  Judge  was  of  that  opinion,  and  directed 
a  nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict.  A  rule  nisi 
having  been  obtained  for  that  purpose. 

Fiattf  on  a  former  day  of  the  term,  showed  cause,  (a)  A  proviso  for  re-entry 
must  be  consteued  strictly.  In  order  to  bring  a  case  within  the  terms  of  this 
proviso,  the  plaintiff  should  have  shown  some  act  done  by  the  tenant  in  breach 
of  a  covenant ;  but  here  he  has  shown  only  an  omission  to  do  certain  acts. 
There  are  other  covenants  in  the  lease  to  which  the  words  of  the  proviso  may 
be  referred,  particularly  that  whereby  the  lessee  undertakes  not  to  permit  any 
leed  stack,  &c.  to  be  made,  or  any  considerable  quantity  of  pitch  to  be  kept  on 
aay  pert  ik  the  premises  without  housing  the  same. 

(a)  Before  Lord  Tenterden,  C.  J.,  Littledale  and  Taunton,  Js. 
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Oumey  and  DowUngy  corUrA.  Covenants  mnst  be  interpxeted  according  to 
the  real  intent  of  the  parties  "^expressed  bj  their  own  words;  and  if  r^oni 
there  be  any  doubt  as  to  the  sense  of  the  words,  such  construction  shall  ^ 
be  made  as  is  most  strong  against  the  covenantor,  lest  bj  the  obscure  wording 
of  his  contract  he  should  find  means  to  evade  and  elude  it,  Bacon's  Abr.,  tiu 
Covenant  (F) ;  and  in  the  same  work,  tit.  Condition  (0  2),  it  is  also  said 
that  conditions  must  be  interpreted  according  to  the  real  intention  of  the  parties. 
Now,  applying  that  rule  to  the  present  case,  it  may  be  collected  from  the  lease 
that  the  intention  of  the  parties  was,  that  there  should  be  a  right  of  entry  in 
case  of  the  non-performance  of  any  of  the  covenants.  If  that  were  not  so, 
the  proviso  would  be  almost  nugatory,  for  it  would  not  apply  to  a  breach  of 
the  covenant  to  pay  rent,  to  lay  out  money  in  improving  the  premises,  to  repair, 
to  insure  the  buildings  against  fire,  or  to  suffer  the  lessor  to  view  the  premises. 
Besides,  the  covenant  of  the  lessor  for  quiet  enjoyment  is,  that  the  lessee,  pay- 
ing the  rent  and  performing  all  and  every  the  covenants,  shall  quietly  enjoy, 
&c.  The  import  of  those  words  is,  that  on  the  breach  of  any  of  the  lessee's 
covenants,  the  landlord's  covenant  for  quiet  enjoyment  shall  be  at  an  end. 
Now,  as  the  proviso  for  re-entry  and  the  covenant  for  quiet  enjoyment  both 
relate  to  the  termination  or  enjoyment  of  the  estate,  they  ought  to  be  construed 
together,  and  so  as  to  make  them  consistent  with  each  other.  Doe  d.  Spencer  v, 
Grodwin,  4  M.  &  S.  265.  If  the  tenant  had  been  ousted  by  a  stranger,  and 
sued  the  lessor  on  the  covenant  for  quiet  enjoyment,  it  would  have  oeen  an 
answer,  to  show  that  the  lessee  had  broken  the  covenant  to  repair.  The  proviso 
is  for  breach  of  any  one  of  the  covenants;  and  as  ^several  of  the  cove-  r«QQo 
nants  can  only  be  broken  by  an  omission  to  do  some  act,  they  must  be  ^ 
included  in  it.  In  Doe  d.  Palk  v,  Marchetti,  1  B.  &  Ad.  715,  the  action  was 
brought  on  a  proviso  giving  a  power  of  re-entry  if  the  tenant  should  make 
default  in  the  performance  of  any  of  the  covenants  for  thirty  days  after  notice, 
and  the  clause  was  held  not  applicable  to  the  breach  of  covenant  <<not  to  allow 
alterations  in  the  premises,  or  permit  new  buildings  to  be  made  upon  them 
without  permission  ;"  but  iht  reason  was,  that  the  default  was  of  such  a  nature 
that  the  parties  could  not  have  contemplated  a  notice  not  to  make  it;  and 
there  Loixl  Tenterden  said,  "  The  words  make  default  properly  apply  to  affir- 
mative covenants,  though  the  expression  to  make  de/atdt  has  been  applied  to 
negative  ones."  So  the  words  here,  **  do  or  cause  to  be  done  any  act,  matter, 
or  thing  contrary  to  or  in  breach  of  any  of  the  covenants,"  apply  strictly  to 
negative  covenants,  but  they  may  be  extended  to  affirmative  covenants,  if  that 
appears  to  be  the  intention  of  the  parties.  Here  that  intention,  for  the  reason 
already  stated,  is  manifest.  Cur.  adv.  vuU. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court 
This  was  an  ejectment  brought  for  a  forfeiture  supposed  to  have  been  in- 
curred by  the  non-performance  of  a  covenant  to  repair.  The  clause  reserving 
the  right  of  re-entry  was,  ''  if  the  lessee  shall  do  or  cause  to  be  done  any  act, 
matter,  or  thing  whatsoever  contrary  to  or  in  breach  of  any  one  or  more  of  the 
covenants  and  agreements  hereinbefore  contained."  The  clause,  being  pnono 
*\n  this  peculiar  and  special  form,  it  was  contended,  did  not  apply  to  ^ 
an  omission  to  repair.  It  is  a  general  rule  of  construction,  that  the  words  of  a 
covenant  must  be  taken  most  strongly  against  the  covenantor,  and  that  rule 
applies  more  strongly  to  a  proviso  for  re-entry  which  contains  a  condition  that 
destroys  or  defeats  the  estate.  In  Doe  v.  Godwin,  4  M.  &  S.  265,  the  lessee 
covenanted  that  he  would  not  assign  without  leave  of  the  lessor,  proviso  that  if 
the  rent  be  in  arrear,  '<  or  if  all  or  any  of  the  covenants  hereinafter  contained 
on  the  part  of  the  lessee  shall  be  broken,  it  shall  be  lawful  for  the  lessor  to  re- 
enter;" and  there  were  no  covenants  on  the  part  of  the  lessee  after  the  proviso, 
but  only  a  covenant  by  the  lessor,  that  the  lessee,  performing  all  and  every  the 
covenants  hereinheftyre  contained  on  his  part  to  be  performed,  should  quietlj 
enjoy.    The  question  was,  whether  the  proviso  for  re-entry  would  apply  to  tho 
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lirefteh  of  a  coyenant  preceding  the  proviso;  and  although  Lord  EUenborough 
doabted  whether  the  covenant  for  quiet  enjoyment  and  the  proviso  for  reentry, 
rehiting  to  the  same  snbjeot-matter  (the  enjoyment  or  the  termination  of  the 
estate),  ought  not  to  be  construed  together,  and  the  words  hereinafier  and 
hereinbefore  in  each  of  them  (evidently  relating  to  the  same  covenants)  be  taken 
m  the  same  sense,  yet,  on  the  whole,  the  Court  held  that  the  word  hereinafter 
in  the  proviso  could  not  be  rejected,  and  oonseq^uently  that  that  clause  did  not 
apply  to  the  breach  of  a  covenant  preceding  it  in  the  lease.  Here  the  words 
do  or  caute  to  he  done  import  an  act,  and  there  is  nothing  in  the  other  parts  of 
the  instrument  from  which  we  can  clearly  collect  that  it  was  the  intention  of 
r^304  *^^^  parties  that  it  should  apply  to  an  omission  to  do  an  act.  We  are 
^  therefore  of  opinion  that  the  mere  omission  to  repair  cannot  be  con- 

sidered afi  doing  or  causing  to  be  done  an  act  within  the  meaning  of  the  clause 
for  re-entry,  and  consequently  that  the  nonsuit  was  right.  The  rule  must 
therefore  be  discharged.  Rule  discharged. 


MASON  t;.  HILL  and  Others.    Jan.  81. 

Tbe  proprietor  of  lands  eonUgaous  to  a  stream,  may,  as  soon  as  be  is  itgnred  by  the  di- 
version of  the  water  from  its  natural  coarse,  maintain  an  action  against  the  party  so 
diyertingit;  and  it  is  no  answer  to  the  action,  that  the  defendant  first  appropriated  the 
water  to  his  own  use,  unless  he  has  had  twenty  years'  undisturbed  enjoyment  of  it  in  the 
altered  course. 

Case. — ^The  first  count  of  the  declaration  stated,  that  the  plaintiff  was  law- 
fully  possessed  of  a  mill,  manufactory,  and  premises  in  the  county  of  Stafford, 
and  by  reason  thereof  ought  to  have  had  and  enjoyed  the  benefit  and  advantage 
of  the  water  of  a  certain  stream  which  had  been  used  to  run  and  fiow,  and  of 
right  ought  still  to  run  and  flow  unto  the  said  mill,  &c.,  in  great  purity  and 
plenty  to  supplv  the  same  with  water  for  working,  using,  and  enjoying  the 
same,  and  for  other  necessary  purposes.  That  the  defendants  by  a  certain  dam 
and  obstructions  across  the  stream  above  the  plaintiff's  premises,  impounded, 
penned  back,  and  stopped  the  water,  and  by  pipes  and  tiles,  &c.,  diverted  it 
from  the  pbuntiff's  premises,  and  prevented  it  from  flowing  along  the  usual  and 
proper  course.  And  farther,  that  the  defendants  injuriously  heated,  corrupted, 
and  spoiled  the  water,  so  that  it  became  of  no  use  to  the  plaintiff,  whereby  he 
waa  prevented  from  using  his  mill  and  premises  in  so  extensive  and  beneficial  a 
manner  as  he  otherwise  would  have  done.  Plea,  not  guilty.  At  the  trial  be- 
fore Bosanquet,  J.,  at  the  last  Spring  assizes  for  the  county  of  Stafford,  the  fol- 
^30^1  ^^^°S  appeared  to  be  the  *facts  of  the  case.  The  plaintiff  and  the  de- 
^  fendants  had  land  contiguous  to  the  stream,  the  land  of  the  defendants 
being  sitnate  on  a  part  of  the  stream  above  the  land  of  the  plaintiffs.  The 
stream  acted  as  a  sewer  to  part  of  the  town  of  Newcastle-nnder-Line,  and  the 
water  was  consequently  foul  and  muddy.  It  had  been  unprofitable  to  both 
parties  until  it  was  diverted  by  the  defendants.  This  diversion  took  place  in 
1818,  by  the  defendants'  erection  of  a  weir  or  dam  across  the  stream,  at  the 
part  contiguous  to  their  own  land,  and  by  means  of  this  weir  and  of  channels 
and  reservoirs  made  in  their  land,  great  part  of  the  water  was  conveyed  to  cer- 
fesin  buildings  belonging  to  them  at  some  distance  from  the  weir,  and  there 
used  as  part  of  the  supjny  of  water  necessary  for  a  steam-engine.  About  ten 
years  after  this  diversion,  the  plaintiff  made  a  channel  in  his  land  contiguous  to 
the  Blaeam,  for  conveying  the  water  to  some  buildings  belonging  to  him  at  a 
Htde  distance  frt>m  the  stream,  for  the  purpose  of  some  process  of  manufacture 
not  previously  carried  on  there.  Some  attempts  at  accommodation  between  the 
psiiies  took  place,  but  were  ineffectual,  or  unsatisfactory ;  and  before  the  action 
broagbt^  the  plaintiff's  works  were  occasionally  suspended  for  want  of  the 
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water  diverted  by  the  defendants,  and  which  after  it  had  been  naed  by  them 
was  suffered  to  pass  awaj  into  a  level  below  the  plaintiff's  works.  It  was  con- 
tended on  the  part  of  the  defendants,  that  as  they  had  first  appropriated  the  use 
of  the  water  in  the  sewer  to  beneficial  purposes  without  injuring  the  plaintiff, 
they  had  acquired  a  right  therein,  and  were  not  answerable  for  the  diversion, 
and  Williams  v.  Morland,  2  B.  &  C.  910,  was  cited.  The  learned  *Judge  r^co ng 
acting  upon  that  authority,  directed  the  jury  to  find  a  verdict  for  the  ^ 
defendants.  In  the  ensuing  term  Campbell  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  defendants  who  had  diverted  the  water  could  acquire  no 
right  to  have  it  flow  in  its  new  channel  by  mere  appropriation  without  twenty 
years'  unmolested  enjoyment. 

Sir  James  Scarlett  and  Godson  on  a  former  day  in  this  term  showed  cause.(a) 
Supposing  that  the  plaintiff  has  in  fiict  sustained  any  damage  in  this  case, 
which  is  not  admitted,  still  the  Judge's  direction  was  right,  and  the  defendants 
are  entitled  to  retain  the  verdict.  Wright  v.  Howard,  1  Sim.  &  Stu.  190,  will 
be  cited  to  show  that  unless  a  party  has  enjoyed  the  use  of  running  water  for 
twenty  years,  he  can  acquire  no  property  in  such  use  of  it,  but  any  person  who 
has  lands  lower  down  the  stream  may  maintain  an  action  against  him  for  divert- 
ing it ;  but  the  dictum  of  the  Master  of  the  Rolls  in  that  case  cannot  be  sup- 
ported. It  is  no  doubt  generally  true  that  a  person  must  have  had  twenty 
vears'  undisturbed  possession  of  many  similar  rights  (as  light  and  air)  before 
he  can  make  an  exclusive  title  thereto,  but  that  cannot  be  extended  to  flowing 
water.  For  general  convenience  requires  when  a  man  first  appropriates  water 
to  valuable  purposes  without  the  dissent  of  any  one  else,  and  without  doing  any 
damage  or  injury  to  another,  he  should  gain  a  title  to  the  use,  Williams  v. 
Morland,  2  B.  &  C.  910.  Bealy  v.  Shaw,  6  East,  208,  shows  that  where 
water  is  left  unappropriated,  twenty  years  need  not  elapse  before  the  person 
who  possesses  himself  of  that  water  "^can  bring  an  action  for  an  injury  done  p^qay 
to  his  newly-acquired  right.  There  Lord  Ellenborough  says,  '<  I  take  it  I- 
that  less  than  twenty  years'  enjoyment  may  or  may  not  afford  a  presumption  of 
a  grant,  according  as  it  is  attended  with  circumstances  to  support  or  rebut  the 
right."  And  Le  Blanc,  J.,  said,  "  The  true  rule  is,  that  after  the  erection  of 
works,  and  the  appropriation  by  the  owner  of  the  land  of  a  certain  quantity  of 
the  water  flowing  over  it,  if  a  proprietor  of  other  land  afterwards  take  what 
remains  of  the  water  before  unappropriated,  the  first-mentioned  owner,  however 
he  might  before  such  second  appropriation  have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards."  In  that  very  case  the  plaintiff  had  had  an  enjoy- 
ment of  the  water  previously  unappropriated  by  the  defendant,  without 
objection  from  him,  for  four  years  only  i  and  Lord  Ellenborough  was  of  opinion 
that  that  occupation  was  a  sufficient  title.  In  Cox  t;.  Matthews,  1  Vent.  237, 
Lord  Hale  said,  <'  If  a  man  hath  a  watercourse  running  through  his  ground  and 
erects  a  mill  upon  it,  he  may  bring  his  action  for  diverting  the  stream,  and  not 
say  antiquum  molendinum ;  and  upon  the  evidence  it  will  appear  whether  the 
defendant  hath  ground  through  which  the  stream  runs  before  the  plaintiff's, 
and  that  he  used  to  turn  the  stream  as  he  saw  cause,  for  otherwise  he  cannot 
justify  it,  though  the  mill  be  newly  erected."  And  in  Saunders  v.  Newman, 
1  B.  &  A.  268,  it  was  finally  decided  that  it  was  not  necessary  to  state  the  mill 
to  be  ancient;  and  Holroyd,  J.,  there  recognised  the  law  laid  down  by  Le 
Blanc,  J.,  in  Bealy  v.  Shaw,  as  to  the  right  to  use  flowing  water.  If  the  posi- 
tion her^  contended  for  prevail,  then  on  '''a  stream  where  twenty  mills  r^tOQo 
have  been  erected,  the  owner  of  the  lowest  may  require  the  nineteen  ^ 
above  him  to  be  pulled  down,  and  thus  put  a  stop  to  all  improvement;  and  the 
person  who  builds  a  mill  on  an  unappropriated  stream  will  be  entirely  at  the 
mercy  of  the  land-owners  lower  down.  The  plaintiff  cannot  now  be  in  any 
other  situation  than  he  was  when  the  diversion  was  first  made ;  and  as  he  then 
sustained  no  damage,  for  he  had  made  no  use  of  the  water,  die  case  of  Wil* 
liams  V.  Morland,  2  B.  &  C.  910,  shows  that  this  action  is  not  maintainable. 

(a)  Before  Lord  Tenterden,  G.  J.,  litUedale,  Taunton,  and  Patteson,  Js. 
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Campbdlj  R.   V.  Richard^^  and  What«Uyj  contrd.    The  water  not  havinff 
flowed  for  twenty  years  in  that  channel  into  which  the  defendant  had  diverted 
it,  he  did  not  aeqnire  any  right  to  have  it  to  continue  in  that  course,  and  the 
plaintiff's  right  to  the  flow  of  water  in  its  natural  and  usual  channel  is  not  lost. 
It  IS  true  that  the  defendant  might  have  taken  the  water  with  impunity,  if  he 
thereby  caused  no  damage  to  the  plaintiff  or  the  other  proprietors  of  the  land 
on  the  bank  of  the  stream,  because  to  give  a  right  of  action  there  must  be  both 
damnum  and  injuria,  and  for  that  Williams  v.  Morland,  2  6.  &  C.  910,  is  an 
authority.     There  the  injury  alleged  in  the  declaration  was  not  proved.     Flow- 
ing water,  like  light  and  air,  is  publioi  juris ;  every  person  having  land  on  the 
banks  of  a  stream,  is  entitled  prim&  facie,  to  have  the  water  flow  in  its  natural 
coarse,  and  that  right  cannot  be  lost  except  by  grant  or  a  long  uninterrupted 
enjoyment  from  which  a  grant  may  bo  presumed.     As  to  light,  every  man  on 
i^QQ-i   his  own  land,  has  a  right  to  as  much  as  will  come  to  him.     If  he  erect 
^  *on  the  extremity  of  his  land  a  building  with  windows,  and  they  con- 
tioue  unobstructed  for  a  period  of  twenty  years,  the  law  then  implies  the  con- 
sent of  the  owner  of  the  adjoining  land  to  that  mode  of  enjoyment;  though 
the  latter  may,  undoubtedly,  within  twenty  years  build  on  his  land,  and  thereby 
obfltruet  the  Uffht  which  would  otherwise  pass  to  the  building  of  his  neighbour. 
So  that  the  tiUe  to  the  enjoyment  of  the  light  in  prejudice  of  another's  right  is 
not  acquired  by  mere  appropriation,  but  by  occupancy  continued  for  twenty 
years.     The  right  to  flowing  water  is  of  the  same  description.     Every  proprie- 
tor of  land  on  the  banks  of  an  ancient  stream  is  prim&  facie  entitled  to  the 
benefit  of  the  water  as  it  exists  in  its  natural  state,  and  no  one  proprietor  with- 
out the  consent  of  the  others,  has  a  right  to  make  use  of  the  flow  in  such  a 
manner  as  will  be  to  their  prejudice.     Their  consent  may  be  inferred  from  an 
unmolested  continuance  of  a  particular  mode  of  enjoyment  for  twenty  years. 
But  there  is  no  reason  why  a  grant  should  be  presumed  within  a  less  period  in 
the  case  of  water,  than  of  light.     And  the  authorities  clearly  show  that  there 
most  be  the  same  length  of  enjoyment.     The  opinion  delivered  by  the  Master 
of  the  RoUs  in  Wright  v.  Hoivard,  1  Sim.  &  Stu.  190,  was  not  a  mere  arbiter 
dictum,  but  was  an  essential  point  of  the  cause.     A  bill  had  been  filed  for  the 
specific  performance  of  a  contract  for  the  purchase  of,  amongst  other  things,  a 
right  to  impound  the  water  of  a  river,  and  to  divert  a  stream  from  it,  and  the 
Court  refosed  to  decree  performance,  because  the  vendor  had  no  such  right  as 
agunst  some  of  the  proprietors  of  land  on  the  bank  of  the  river.     In  Cox  v. 
*3101  *^^^^^^f  ^  Vent.  237,  Lord  Hale  intimated,  that  although  it  was 
^  not  necessary  for  the  plaintiff  to  allege  the  mill  to  be  ancient,  yet  if  the 
defendant  proved  he  used  to  turn  the  stream  as  he  saw  cause,  that  would  be  an 
answer  to  the  action.    In  Prescott  v.  Phillips,  cited  in  Bealey  v.  Shaw,  6  East, 
213,  it  was  ruled  by  Mr.  Seijt.  Adair,  Chief  Justice  of  Chester,  that  nothing 
short  of  twenty  years'  undisturbed  possession  of  water  diverted  firom  its  natu- 
ral channel,  or  raised  by  weir,  could  give  a  party  an  adverse  right  against  those 
whose  lands  lay  lower  down  the  stream,  and  to  whom  it  was  injurious.     This 
right  is  put,  not  on  mere  appropriation,  but  on  long  occupation,  by  Lord  Ellen- 
boiough  in  Bealey  v,  Shaw,  6  East,  215;  by  Holroyd,  J.,  in  Cross  v.  Lewis, 
2  B.  £  C.  690 ;  by  Abbott,  J.,  in  Saunders  v,  Newman,  1  6.  &  A.  261 )  and 
by  Mr.  Starkie  in  a  note  to  his  Treatise  on  Evidence,  3  Stark.  1673.     The 
dieta  relied  upon  in  argument  to  show  that  the  right  to  have  the  water  flow 
into  a  new  channel  may  be  acquired  by  mere  appropriation,  without  long 
enjoyment,  do  not  apply.     They  refer  to  the  right  of  the  proprietors  of  land  on 
the  hanks  of  a  stream  to  have  the  water  flow  in  its  natural  and  ancient  channel. 
GRie  true  distinction  is  this.    Eveiy  proprietor  of  land  on  the  banks  of  a  stream, 
independently  of  any  occupation,  being  entitled  of  right  to  have  the  water  flow 
in  its  natural  channel,  may  maintain  an  action  for  diverting  it  as  soon  as  he 
BWtUQs  a  damage.     In  such  an  action  he  must  show  an  appropriation  of  the 
water  to  his  own  use,  not  beoause  that  is  necessary  to  give  him  a  right  to  the 
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enjoyment  of  the  water  as  it  flows  in  its  natural  channel,  but  because,  in  order 
to  sustain  the  action,  he  '''must  show  a  damage.  On  the  other  hand,  the  p^oi  i 
party  who  diverts  the  water  from  its  natural  channel  without  the  consent  I- 
of  the  other  proprietors  of  the  land  on  its  banks,  is  guilty  of  a  wrongful  act. 
He  can  acquire  no  right  to  have  the  water  flow  in  the  new  channel  but  by 
license  from  them,  or  by  a  long  enjoyment  from  which  a  grant  may  be  pre- 
sumed. It  is  no  answer,  therefore,  to  an  action  brought  against  him  for  divert- 
ing the  water,  that  he  first  appropriated  it  to  his  own  use.  He  must  show  a 
grant  or  license  from  the  plaintiff*,  or  twenty  years'  uninterrapted  enjoyment, 
which  will  be  evidence  of  that  grant ;  see  Liggins  v,  Inge,  7  Bing.  682. 

Cur.  adv,  vuU, 

Lord  Tenterden,  C.  J.,  on  a  subsequent  day  of  the  term,  delivered  the  judg- 
ment of  the  Court. 

This  case  was  argued  before  us  in  the  course  of  the  present  term  on  cause 
shown  against  a  rule  for  a  new  trial.  It  was  an  action  for  diverting  a  stream 
of  water,  and  the  verdict  was  given  for  the  defendants.  His  lordship  then, 
after  stating  the  facts  of  the  case,  proceeded  as  follows : 

In  this  state  of  thin^  the  present  action  was  brought,  and  for  the  defendants 
it  was  insisted  that,  they  having  first  appropriated  the  water  beneficially  to 
their  use  at  a  time  when  the  appropriation  was  not  injurious  to  the  plaintiff*, 
had  a  right  to  the  water  and  to  the  use  of  it,  notwithstanding  the  diversion  had 
by  subsequent  acts  of  the  plaintiff  become  injurious  to  him.  The  plaintiff,  on 
the  other  hand,  insisted  that  the  defendants  did  not,  nor  could  by  law,  acquire 
a  right  to  the  water  by  a  diversion  *and  enjoyment  for  a  period  short  of  r^oi  9 
twenty  years.  The  several  decisions  and  dicta  of  learned  judges  on  this  *- 
subject  were  quoted  at  the  bar,  and  need  not  be  repeated.  It  appears  to  have 
been  held  that  a  person  could  not  complain  of  a  diversion  or  obstruction  of 
water,  from  which  at  the  time  of  his  complaint  he  suffered  nothing :  which 
seems  to  have  been  on  the  ground  that  in  such  a  case  it  was  injuria  sine  damno. 
It  is  not  now  necessary  to  say  whether  such  a  principle  should  be  admitted. 
The  only  decision  upon  a  question  like  that  in  the  present  case  is  the  judg- 
ment of  the  present  Master  of  the  Rolls,  then  yice-Chancellor,  in  the  case  of 
Wright  V.  Howard,  1  Sim.  &  Stu.  190.  This  judgment  is  expressed  in  language 
BO  perspicuous  and  comprehensive,  that  I  shall  here  quote  it.  '<  The  right  to 
the  use  of  water  rests  on  clear  and  settled  principles.  Primft  facie,  the  pro- 
prietor of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land  covered  by 
the  stream,  but  there  is  no  property  in  the  water.  Every  proprietor  has  an 
equal  right  to  use  the  water  which  flows  in  the  stream ;  and  consequently  no 
proprietor  can  have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor.  Without  the  consent  of  the  other  proprietors,  who  may  be  affected 
by  his  operations,  no  proprietor  can  either  diminish  the  quantity  of  water  which 
would  otherwise  descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above.  Every  proprietor,  who  claims  a  right  either  to 
throw  the  water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  claim,  either  prove  an  actual 
grant  or  license  from  the  proprietors  ^affected  by  his  operations,  or  must  ^^^  q 
prove  an  uninterrupted  enjoyment  of  twenty  years :  which  term  of  twenty  ^ 
years  is  now  adopted,  upon  a  principle  of  general  convenience,  as  affording  a 
conclusive  presumption  of  a  grant."  The  learned  Judge  then  adds,  that  an  action 
will  lie  ''  at  any  time  within  twenty  years,  when  injury  happens  to  arise  in 
consequence  of  a  new  purpose  of  the  party  to  avail  himself  of  his  common 
right/' 

We  all  agree  in  the  judgment  thus  delivered ;  and  upon  the  authority  of 
that  decision,  and  the  reasoning  of  the  learned  Judge,  we  are  of  opinion  that 
the  defendants  did  not  acquire  a  right  by  their  appropriation,  against  the  use 
which  the  plaintiff  aflterwiurds  sought  to  make  of  the  water,  and  oonsequentlj 
that  the  nde  for  a  new  trial  must  be  made  abeolute.  Bnle  absolute. 
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GRAVES  V.  KEY  and  Another* 

A  bill  of  exehange  was  drawn  by  A.  on  B.,  and  endorsed  to  C.  The  bill  was  not  satis- 
fied when  due,  but  part  payments  were  afterwards  made  by  the  drawer  and  acceptor. 
Two  years  after  it  had  become  due,  D.  paid  the  balance  to  C,  the  holder,  and  the 
latter  endorsed  the  bill  and  wrote  a  receipt  on  it  in  general  terms :  Held,  that  that 
receipt  was  not  conclusive  evidence  Uiat  the  bill  had  been  satisfied  either  by  the 
acceptor  or  drawer,  but  that  parol  testimony  was  admissible  to  explain  it ;  and  it 
appearing  thereby  that  B.  paid  the  balance,  not  on  account  of  the  acceptor  or  drawer, 
but  in  order  to  acquire  an  interest  in  the  bill  as  purchaser,  it  might  be  endorsed  by 
D.  after  it  became  due,  so  as  to  give  the  endorsee  all  the  rights  which  C,  the  holder, 
had  before  the  endorsement,  and  such  endorsee  might,  therefore,  recover  from  the 
drawer  the  balance  unpaid  by  him. 

Assumpsit  by  the  endorsee  against  the  defendants  as  drawers  of  a  bill  of 
ezehange,  accepted  by  Almon,  and  as  payees  and  endorsers  of  a  promissory 
note  made  by  Almon.  Plea,  the  general  issne.  At  the  trial  before  Lord 
Tenterden,  G.  J.,  at  the  London  sittings  after  Hihury  term^  1831,  the  following 
&et8  appeared : 

♦3141  -^^  action  was  brought  by  Graves,  who  was  the  •nominal  plaintiff 
J  only,  the  real  plaintiff  being  Mr.  Tilleard,  on  a  bill  of  exchange  for  50?. 
diawn  by  the  defendants  on  and  accepted  by  Almon,  dated  the  16th  of  April, 
1824,  and  payable  two  years  after  date ;  and  on  a  promissory  note  of  Almon's 
in  favoor  of  the  defendants,  for  97^.  2s.  7d,,  dated  27th  of  November,  1828,  and 
payable  thirty  months  after  date }  of  both  which  instruments  the  defendants 
were  endorsers.  Neither  was  paid  when  due ;  and  at  that  time  both  were  in 
the  hands  of  one  Webber,  having  been  duly  endorsed  to  him.  The  defendants 
snspended  payment,  and  made  payments  by  instalments  to  their  creditors,  and 
amongst  the  rest  an  instalment  of  5s.  in  the  pound  to  Webber,  who  had  a  debt 
due  to  him  on  another  account,  as  well  as  on  the  bill  and  note.  Almon  also 
became  insolvent,  compounded  with  his  creditors,  and  paid  Webber  several  in- 
stalments on  the  bill  and  note;  memoranda  of  which,  cu  received  from  Almon, 
were  made  on  the  back  of  each  security.  On  the  8d  of  January,  1828,  long 
after  the  dishonour  of  both  the  bill  and  the  note,  a  meeting  took  place  between 
!nileard,  Webber,  and  the  defendant,  Key,  at  which  both  these  securities  were 
transferred  by  Webber  to  Tilleard,  under  circumstances  stated  by  a  witness 
named  Keighley,  as  follows : 

Mr.  Tilleard  paid  Webber  a  cheque  for  102^.  16«.  Id,,  as  balance  due  on  a 

bill  and  note.     T.  first  claimed  a  further  deduction  of  6s.  in  the  pound  paid  by 

Key  k  Co.,  and  not  credited  in  an  account  produced.     Webber  said,  what  he 

had  received  was  generally  on  account  of  his  debt,  which  Key  admitted,  but  in 

answer  to  some  olMervations  of  Tilleard,  stated  that  Webber  had  received  more 

by  5s.  on  the  amount  of  the  bill  and  note,  than  would  have  been  paid  if  he  had 

*3151  ^^^  ^^^^  ^^^™  '  ^^^  ^^^^  Webber  would  '''not  sign  anything,  and  would 

-*  only  receive  the  moneygenerally  on  account.     Tilleard  then  said  he 

would  pay  the  balance  due  to  Webber,  and  become  himself  the  holder  of  the 

bill  and  note,  and  required  a  receipt  to  be  endorsed  on  them,  acknowledging 

the  money  to  be  received  of  him,  Tilleard.    Webber  wrote  a  receipt  for  it  as 

paid  by  Almon :  on  reading  it  Tilleard  objected.    Webber  said  he  did  not  see 

TUleani's  name  at  the  front  or  back  of  the  bill  or  note,  and  therefore  would  not 

Bve  kdm  a  receipt,  and  wanted  to  know,  unless  Tilleard  paid  the  money  on 

behalf  of  Almouy  why  he  paid  at  all.     Tilleard  said  hepaid  it  out  of  affeciion 

for  AlmoHj  in  oider  to  get  them  out  of  the  hands  of  Webber,  but  with  a  view 

of  lanking  upon  Key's  estate  for  the  amount  of  the  bill.     Key  suggested  to 

Webber  to  write  a  receipt  generally,  and  he  did  so  on  the  bill,  and  struck 

Almon's  name  out  of  the  receipt  on  the  note.     Tilleard  protested  formally 

ftgunst  these  endorsements,  statins  that  if  W.  supposed  there  was  any  magic 

in  Us  endoraement,  he,  T.,  was  wilHng  to  take  them  without  any  endorsement. 

The  bill  and  note  were  afterwards  endorsed  by  him  to  the  plaintiff. 
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On  the  back  of  the  note,  when  produced  at  the  trial,  there  was  a  memoran- 
dum at  the  foot  of  the  several  instalments  stated  to  have  been  received  from 
Almofiy  to  this  effect : — "  Received  60L  Us.  Id.  for  the  balance/'  Ac.,  with  the 
words  '<  from  Almon"  struck  out ;  and  a  similar  memorandum  appeared  on  the 
back  of  the  bill^  of  a  receipt  for  31/.  58.,  without  any  statement  of  the  name 
of  the  person  from  whom  the  amount  was  received ;  and,  on  both,  the  balance 
was  said  to  include  interest  and  noting. 

Upon  these  facts  Lord  Tenterden  was  of  opinion,  that  ""these  being  rmo-ia 
negotiable  instruments,  and  all  principal  and  interest  secured  by  them  ■- 
appearing,  by  the  memoranda  endorsed,  to  have  been  fully  paid,  they  must  be 
deemed  to  have  been  satisfied  by  the  acceptor  and  maker,  and  no  action  could 
be  maintained  upon  them,  and  he  directed  a  nonsuit.  In  the  following  term  a 
rule  nisi  was  obtained  by  Sir  J.  Scarlett  for  a  new  trial,  on  the  ground  that  the 
receipts  endorsed  on  the  bill  and  note  were  not  conclusive,  but  only  primft  facie 
evidence  that  they  had  been  paid  by  the  acceptor  and  maker :  and  that  the 
parol  evidence  (which  was  admissible  to  explain  the  receipts;  Scholey  v. 
Walmsley,  1  Peake,  N.  P.  C.  34;  Lampon  v.  Corke,  6  B.  &  A.  606;  Skaifer. 
Jackson,  3  6.  &  C.  421,  showed  that  Tilleard  paid  the  money  and  balance  due 
to  Webber,  with  a  view  of  becoming  the  purchaser  of  the  bill  and  note,  and 
not  as  the  agent  of  Almon ;  which  being  so,  the  bill  was  not  satisfied,  it  might 
be  endorsed  after  it  was  due,  and  the  action  was  maintainable :  and  he  cited 
Callow  V.  Lawrence,  3  M.  &  S.  95,  to  show  that  an  endorsee,  who  pays  a  bill, 
may  endorse  or  negotiate  it,  because  his  endorsement  will  make  no  person  liaUe 
but  himself,  and  those  whom  he  may  sue. 

Gumey  and  KeUif  on  a  former  day  in  this  term  showed  cause.  It  is  clearly 
established,  that  a  bill  or  note  cannot  be  endorsed  or  negotiated  after  it  has 
been  once  paid,  if  such  endorsement  or  negotiation  will  miuce  any  of  the  parties 
liable,  who  would  otherwise  be  discharged.  Beck  v.  Bobley,  1  H.  Bl.  89,  n. 
Here,  there  was  not  only  payment  of  the  bill  and  note,  but  a  receipt  given. 
The  negotiability  of  the  bill  and  note  was  destroyed  by  that  '^'receipt.  r*3|<7 
It  is  true  that  a  receipt  may  be  explained  by  parol  evidence;  but  here,  ^ 
the  clear  import  of  the  receipt  is,  that  the  money  therein  mentioned  was  paid 
on  account  of  Almon,  who  was  the  acceptor  of  the  bill  and  maker  of  the  note, 
and  the  party  primarily  liable.  Tilleard,  therefore,  must  be  taken  to  have 
made  the  payments  on  his  behalf,  and  not  on  account  of  Key. 

Sir  James  Scarlett  and  D.  Pollock,  contra.  It  cannot  be  disputed,  that  if 
a  bill  of  exchange  be  paid  on  behalf  of  the  acceptor,  it  is  not  afterwards  nego- 
tiable. The  question  in  this  case  is,  whether  the  payments  made  by  Tilleud 
were  on  account  of  the  acceptor;  for  if  they  were  not,  the  bill  and  note  con* 
tinned  negotiable.  Now,  it  appears  clearly  from  the  testimony  of  Keighley, 
that  the  balance  due  on  those  instruments  was  not  paid  by  Tilleard  in  order 
to  discharge  Almon  from  liability,  but  as  the  purchase-money  for  those  secu- 
rities. Our,  adv.  vuU. 

Lord  Tenterden,  C.  J.,  now  said :  The  rule  for  a  new  trial  must  be  made 
absolute.  We  all  think  that  the  payments  made  by  Tilleard  to  Webber  on 
account  of  the  bill  and  note,  were  made  by  him,  not  as  the  agent,  or  on  account 
of  Almon,  but  with  a  view  of  becoming  the  purchaser  of  the  bills  in  his  own 
right.  That  being  so,  the  negotiable  quality  of  those  instruments  was  not  de- 
stroyed, and  they  might  be  endorsed  after  they  became  due ;  the  action,  there- 
fore, was  maintainable.  The  reasons  on  which  our  judgment  is  founded,  have 
been  ""committed  to  writing,  but  the  paper  containing  tnem  has  unfor-  r*oi  g 
tunately  been  mislaid.(a)  Rule  absolute.       L  ^  ^ 

{a\  The  reporters  were  afterwards  favoured  with  a  copy  of  the  Judgment  alluded  to 
by  toe  Lord  Chief  Justice.    It  was  as  follows : 

We  all  think,  upon  a  fall  consideration  of  Uie  case,  that  the  action  is  maintainable. 
It  is  not  necessaiy  for  ns  to  say  what  the  eifect  of  these  endorsed  memoranda  of  receipts 
would  be,  supposmg  that  it  were  incompetent  for  the  plaintiff  to  contradict  or  explain 
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them  bj  parol  evidenee ;  beeause  it  aeems  to  iu  that  the  plaintiff  may  by  law  give  such 
contra4&ctioii  or  explanation,  and  that  in  this  case  the  parol  eyidence  does  satisfactorily 
explain  the  last  memoranda  made  on  each  security,  and  shows  distinctly  that  the  ba- 
lance was  not  paid  by  either  Almon  or  the  defendants. 

A  receipt  is  an  admiuian  only,  and  the  general  rale  is,  that  an  admission,  though  evi- 
dtmet  against  the  person  who  made  it  and  those  claiming  under  him,  is  not  conelunve 
eridenee,  except  as  to  the  person  who  may  have  been  induced  by  it  to  alter  his  condi- 
tion ;  Straton  r.  Rastal,  2  T.  R.  866 ;  Wyatt  v.  Marquis  of  Hertford,  8  East,  147 ;  Heme 
V.  Rogers,  9  B.  &  C.  586.  A  receipt,  may,  therefore,  be  contradicted  or  explained ; 
and  there  is  no  case  to  our  knowledge,  in  which  a  receipt  upon  a  negotiable  instrument 
has  been  considered  to  be  an  exception  to  the  general  rule ;  on  the  contrary,  Lord 
Kenyon,  in  the  case  of  Scholey  v,  Walsby,  1  Peake  N.  P.  C.  84,  cited  at  the  bar,  was  of 
opinion,  that  a  receipt  on  the  back  of  a  bill  might  be  explained  by  parol  evidence,  and 
shown  to  be  a  receipt  from  the  drawer,  and  not  from  the  acceptor.  If,  then,  parol 
eridence  be  admissible  here  to  show  why  the  receipt  endorsed  on  the  bill  and  note  in 
question  was  so  endorsed,  and  by  whom  the  money  therein  mentioned  was  paid,  there 
can  be  no  doubt  as  to  the  effect  of  the  evidence  given  for  that  purpose. 

It  is  clear  from  the  testimony  of  Keighley,  that  the  balance  was  not  paid  by  Almon, 
or  by  Tilleard  on  account  of  ^mon,  to  discharge  his  debt,  and  by  way  of  satisfaction 
of  his  liability  on  the  bill  and  note ;  but  it  was  paid  by  Tilleard  as  the  purchase-money 
for  those  securities,  of  which  he  wished  to  become  the  holder,  in  order  to  constitute 
himself  a  creditor  both  of  Messrs.  Key,  Brothers,  and  Almon,  with  a  view,  no  doubt, 
of  dealing  more  favourably  with  the  latter  than  Webber  would  have  done.  The  evi- 
deace  of  Keighley  is  confirmed  by  the  form  of  the  receipts  for  the  balance ;  for  one 
of  these  receipts  omits  the  mention  of  Almon,  and  in  the  other  his  name  is  struck  out, 
all  the  antecedent  endorsements  purporting  to  be  receipts  from  him.  And,  indeed, 
if  there  were  any  doubt  upon  this  part  of  the  case,  that  would  be  a  reason  for  a 
-^SlSl  ^^^  ^^^'  ^  ^®  nonsuit  ^proceeded  on  the  ground  that  the  receipt  was  con- 
^  elusive  evidence  that  the  bill  had  been  paid  by  the  acceptor. 

It  is  to  be  observed,  that  one  of  the  defendants  was  present  at  the  arrangement,  and 
both  must  therefore  be  taken  to  have  been  fiilly  conusant  of  the  transaction,  and  to 
have  known  that  no  part  of  the  remaining  balance  of  the  bill  was  in  fact  paid  by  or  on 
account  of  Almon  or  themselves. 

These  securities,  therefore,  having  been  neither  of  them  paid  by  the  defendants  nor 
by  Almen^  were  capable  of  being  endorsed  so  as  to  give  a  valid  title  to  the  residue 
against  both  ;  but  having  been  endorsed  after  the  instruments  were  over-due  and  dis- 
honoured, the  endorsee  could  take  only  such  title  as  the  endorser  could  give.  The 
plaintiff  is,  therefore,  in  the  same  situation  as  Tilleard,  but  Tilleard  has  acquired  aU 
the  tide  which  Webber  had  before  the  endorsement;  and  as  Webber,  being  the  legal 
holder,  could  have  sued  the  defendants  for  the  balance,  the  plaintiff  may  do  the  same. 
For  these  reasons,  the  rule  must  be  made  absolute.  Rule  absolute. 
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K.  and  Co.,  commission  agents,  employed  the  defendants,  who  were  sworn  brokers,  to 
buy  eighteen  chests  of  indigo  for  them  at  one  of  the  East  India  Company's  sales. 
N.  &  Co.  dealt  on  behalf  of  another  party  (the  plaintiff),  but  this  was  not  mentioned. 
The  defendants  paid  for  the  chests  and  kept  the  India  warrants,  and  the  goods  re- 
mained in  the  company's  warehouses.     The  principal,  being  informed  of  the  purchase, 
paid  N.  and  Co.  the  amount    They  afterwards  directed  the  defendants  to  sell  the 
mdigo,  and  apply  the  proceeds  in  reduction  of  a  balance  due  to  them  from  N.  &  Co., 
whtdi  was  done ;  the  defendants,  not  knowing  that  any  other  party  had  a  claim  to 
the  goods,  and  never  having  been  paid,  specifically,  for  the  advance  which  they  had 
mtde  in  respect  of  them. 
Tbcre  had  been  a  running  account  between  N.  and  Co.  and  the  defendants  for  some 
time,  during  which  the  latter  held  a  number  of  warrants  for  indigoes  purchased  by 
them  for  N.  &  Co.,  and  for  which  the  defendants  had  made  advances.     N.  &  Co.  occa- 
sionally withdrew  the  warrants,  and  at  or  near  the  same  time  paid  in  money  to  their 
ucount  with  the  defendants,  to  about  the  value.     There  was  no  express  agreement  as 
to  this,  but  an  understanding  that  the  warrants  were  not  to  be  taken,  away  upon 
credit.    The  payments  were  made  and  entered  generally.     Between  tiie  time  of  pur- 
ehuiBg  the  eighteen  chests,  and  that  of  the  direction  to  re-sell  them,  N.  &  Co.  had 
paid  in  this  manner  more  than  the  value  of  the  eighteen  chests,  but  had  also,  during 
^  that  time,  been  indebted  to  the  defendants  in  a  larger  amount. 
On  trover  brought  by  the  principal  against  the  defendants :  Held,  that  the  above  pay- 
Bflats  on  account  could  not  be  considered  as  appropriated  to  the  discharge  of  the 
Vol.  XXIIL— 10 
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defendants'  claim  on  the  eighteen  ehests,  and  that  they  consequently  had  a  lien  upon 
these  at  the  time  of  the  sale,  which,  under  the  circumstances,  was  an  answer  to  the 
present  action. 

K.  and  Co.  purchased  and  paid  for  twenty-three  chests  of  indigo  on  behalf  of  the  same 
principid,  and  were  paid  the  amount  by  him,  but  retained  the  warrants,  and  the 
chests  remained  in  the  East  India  Company's  warehouses.  Being  desirous  of  with- 
drawing some  other  warrants  which  they  had  in  the  hands  of  the  defendants,  they 
deposited  these  in  lieu  of  them ;  and  they  afterwards  authorized  the  defendants  to 
sell  the  twenty-three  chests,  and  appropriate  the  proceeds,  which  they  did,  not  know- 
ing that  any  party  was  interested  in  them  but  N.  and  Co.  At  the  time'of  this  trans- 
action, N.  and  Co.  were  creditors  in  account  with  their  principal  to  an  amount  much 
below  the  value  of  the  indigo: 

Held,  that  the  sale  of  the  twenty-three  chests  was  a  conrersion,  and  that  the  defen- 
dants were  liable  to  the  principal  in  trover.     For,  that 

The  transfer  of  these  warrants  by  N.  and  Co.  was  not  a  taU  or  ditpontion  by  factors, 
within  6  Q.  4,  c.  94,  s.  2. ; 

Nor  a  pledge  as  security  for  negotiable  instruments,  within  the  same  clause,  East  India 
warrants  not  being  *<  negotiable  instruments." 

And  if  the  warrants  were  deposited  as  security  for  a  previously  existing  debt,  the  de- 
fendants (by  s.  3  of  the  act^  could  have  no  greater  right  in  respect  of  them,  than  the 
factors  had  at  the  time  of  tne  deposit. 

Trover,  for  forty-one  chests  of  indigo.  At  the  trial  before  Parke,  J.,  at 
the  Lancaster  Spring  assizes,  1830,  a  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  Court  upon  the  following  case  : — 

The  indigo  in  question  was  purchased  for  the  plaintiff  by  Messrs.  William 
Nevett  and  Sons,  under  the  circumstances  after-mentioned.  Nevett  and  Sons 
were  general  *broker8  and  dealers  in  Liverpool,  where  the  plaintiff  resi-  rttOQi 
dcd,  and  they  had  also  a  house  in  London,  where  they  transacted  business  I- 
as  commission  agents,  and  dealt  largely  in  indigo  on  their  own  account.  The 
defendants  were  sworn  brokers  of  the  city  of  London.  Nevett  and  Sons  were 
not. 

In  September  and  October,  1828,  the  defendants  bought  considerable  quan- 
tities of  indigo  for  Nevett  and  Sons  at  the  East  Lidia  Compan/s  sales. 
Among  these  were  eighteen  chests,  parcel  of  the  forty-one  mentioned  in  the 
declaration.  The  defendants  paid  for  them,  received  and  kept  the  warrants, 
and  sent  Nevett  and  Sons  the  usual  notes,  stating  that  the  eighteen  chests, 
with  others,  had  been  bought  on  their  account  by  the  defendants.  Nevett  and 
Sons  sent  the  plaintiff  an  invoice  of  the  eighteen  chests,  expressing  that  they 
were  bought  of  Nevett  and  Sons  by  the  plaintiff;  and,  in  Jauuaiy,  1829,  he 
paid  them  the  amount.  In  June  and  July  following,  the  defendants  sold  the 
chests,  which  had  remained  in  the  company's  warehouses,  and  delivered  the 
warrants  to  the  purchasers. 

On  the  first  of  January,  1829,  Nevett  and  Sons  bought  of  the  East  India 
Company,  through  a  sworn  broker,  thirty-five  more  chests  of  indigo,  including 
twenty-three  which  formed  the  residue  of  the  forty-one  claimed  in  this  action. 
N.  &  Sons  sent  an  invoice  to  the  plaintiff,  stating  the  twenty-three  chests  to  be 
bought  of  them  by  him,  and  he  paid  them  the  amount  in  January,  1829. 
They  paid  the  broker,  and  received  the  warrants  from  him.  In  the  following 
April,  Nevett  and  Sons,  being  desirous  of  withdrawing  from  the  defendants 
nineteen  other  warrants  for  indigoes  purchased  and  paid  for  by  the  defendants 
for  account  of  Nevett  and  Sons,  which  had  ^always  been  in  the  hands  r^cooo 
of  the  defendants,  and  on  which  they  had  a  lien  for  the  amount  of  the  ^ 
purchase-money  and  charges,  applied  to  them  to  deliver  up  these  nineteen 
warrants,  and  to  receive  in  lieu  thereof  the  twenty-three  before  mentioned; 
and  this  being  agreed  to,  the  nineteen  warrants  were  so  delivered  to  Nevett 
and  Sons,  and  replaced  by  the  twenty-three  warrants,  which  were  endorsed  in 
blank  in  the  usual  form.  The  defendants  had  no  notice  that  Nevett  and  Sons 
were  not  the  owners  of  the  twenty-three  warrants,  and  they  remained  in  the 
defendants'  hands  as  security  for  the  above-mentioned  purchase-money  and 
charges,  and  also  as  part  security  for  the  payment  of  the  prompt,  which  the 
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defendants  advanced  for  Nevett  and  Sons  in  the  same  month  of  April  to  a  krge 
amount,  according  to  the  usual  course  of  business  between  the  parties.  They 
also  paid  for  drawine  samples  of  the  twenty-three  chests,  and  for  warehouse 
rent  due  for  part  of  them  to  the  East  India  Company.  Between  the  16th  of 
May  and  the  28th  of  July,  1829,  the  defendants  sold  sixteen  of  the  chests, 
and  delivered  the  warrants  to  the  purchasers  of  the  East  India  Company ;  and 
consigned  seven  for  sale  to  Hamburgh. 

The  ease  then  set  out  the  following  letter  from  the  plaintiff  to  Nevett  and 
Sons,  the  date  of  which  did  not  appear : — <^  I  request  you  will  advise  whatever 
information  you  have  to  communicate  as  to  the  market.  I  wish  to  know  if  the 
present  prices  of  the  market  correspond  with  those  paid  on  my  accotint.  If 
you  think  yon  cannot  realize  a  profit  by  holding  them,  it  will  be  advisable  to 
sell.  I  would  be  contented  with  a  small  profit  at  the  time  of  purchase.  I 
have  left  the  sales  in  your  hands." 

^3231       *^^  defendants  were  in  the  habit  of  selling  for  Nevett  and  Sons,  the 
-'  indigoes  which  they  held  on  their  account,  and  of  shipping  such  indigoes, 
by  their  direction,  to  foreign  places  for  sale. 

On  the  8th  of  April,  1829,  Nevett  and  Sons  wrote  to  the  defendants  as  fol- 
lows : — ''  We  hereby  authorize  you  to  dispose  of,  for  our  account,  any  indigo 
held  by  you  for  us^  in  order  to  reimbursing  yourselves  the  different  sums  ad- 
vanced by  you  either  in  cash  or  by  acceptances,  as  such  acceptances  fall  due." 
The  defendants,  after  receiving  this  letter,  disposed  of  forty-one  chests  in  the 
manner  already  mentioned. 

On  the  17th  of  June,  Nevett  and  Sons  stopped  payment,  and  a  commission 
of  bankrupt  afterwards  issued  against  them.  At  that  time,  and  also  when  the 
warrants  for  the  twenty-three  chests  were  deposited  with  the  defendants,  the 
balance  of  account  between  the  plaintiff  and  Nevett  and  Sons  was  38/.  in  their 
&voar. 

The  East  India  Company's  warrant  for  delivery  of  indigo  b  in  the  following 
form. 
No.  To  the  East  India  Company's  warehouse-keeper 

for  private  trade,  BiUiter  Lane. 
You  are  desired  to  deliver  to  A.  B.  or  his  assigns  by  endorsement  hereon, 
and  the  bearer  giving  a  receipt  on  the  back  hereof,  the  following  indigo,  viz.: 

(Then  follows  a  description  of  the  lot,  its  price,  weight,  &c.) 
Sold  him  by  the  United  East  India  Company. 
Treasuxy,  East  India  House,  this        day  of 

Signature  of  the  Company's 
Counter  Signature.  Treasurer  or  Assistant. 

E.  F.  a  D. 

*3241      *^^  ^^'^^  stated  these  warrants  to  be  negotiable  instruments.    They 
^  are  endorsed,  usually  in  blank,  by  the  persons  therein  named^  and  are 
afterwards  transferred  by  delivery,  and  by  endorsement  and  delivery. 

With  respect  to  the  eighteen  chests  of  indigo  first  mentioned,  it  became  a 
question  at  the  trial,  whether  or  not  they  had  been  paid  for  in  account  by  Nevett 
and  Sons  to  the  defendants.  It  was  referred  to  a  barrister  to  examine  into  the 
accounts  and  certify  as  to  this  point,  and  to  state  for  the  opinion  of  the  Court 
any  facts,  deemed  material  by  the  parties^  upon  which  his  certificate  might  be 
founded.  He  certified  that  the  eighteen  cnests  had  not  been  paid  for  in 
account,  and  stated  the  following  &cts^  which  were  embodied  in  the  case. 

In  June,  1827,  Nevett  and  Sons^  who  were  commission  agents,  began  to 
make  purchases  of  indigo  through  the  firm  of  Kymer  and  Co.  (the  defendants). 
Nevett  and  Sons  gave  them  orders  to  buy  certain  parcels  of  indigo,  sometimes 
at  the  sales  of  the  East  India  Company,  and  sometimes  of  individuals,  and 
Kymer  and  Co.  effected  the  purchases  in  their  own  names,  and  made  the  neces- 
Bsiy  deposits  and  jpayments  as  they  became  due,  and  debited  the  account  of 
Nevett  and  Sons  with  the  sums  so  paid.    Kymer  and  Co.  received  and  kept  the 
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warrants;  and  Nevett  and  Sons,  when  they  wanted  warrants,  applied  to  Kymer 
and  Co.  for  them,  and  at  the  same  time,  or  sometimes  a  day  or  two  before  or 
after,  paid  them  a  sum  or  sums  of  money  amounting  to  nearly  the  value  of  the 
indigo  for  which  they  so  obtained  the  warrants.  The  value  was  not  on  such 
occasions  accurately  ascertained,  nor  was  there  any  express  agreement  between 
Kymer  and  Co.  and  Nevett  and  Sons,  that  the  latter  should  pay  for  the  warrants 
at  the  time  they  received  *them ;  but,  from  the  nature  of  the  dealings  p^oog 
between  them,  Nevett  and  Sons  considered  that  there  was  an  implied  ^ 
agreement  that  they  should  not  take  warrants  on  credit  from  Kymer  and  Co.,  and 
that  when  they  took  warrants,  Kymer  and  Co.  should  be  placed  in  as  good  a 
situation  as  if  the  warrants  had  remained  in  their  hands.  Nevett  and  Sons 
sometimes  paid  cash  and  bills  to  Kymer  and  Co.  without  receiving  warrants, 
but  never  received  warrants  without  making  a  payment  at  or  about  the  same 
time.  In  several  instances,  Nevett  and  Sons  directed  Kymer  and  Co.  to  effect 
sales  for  them  of  indigo  purchased  on  their  account.  This  Kymer  and  Co. 
accordingly  did,  and  delivered  the  warrants  to  the  purchasers,  and  received 
payment  of  the  price,  which  was  carried  to  the  credit  of  Nevett  and  Sons'  ac- 
count. The  sums  so  received,  and  also  the  moneys  paid  from  time  to  time  by 
Nevett  and  Sons,  were  entered  generally  to  their  credit,  and  not  as  having  been 
received  specifically  in  payment  of  the  warrants  delivered  at  the  time  when  such 
payments  were  made,  either  to  the  purchasers  or  to  Nevett  and  Sons  as  before 
mentioned.  On  a  few  occasions  Kymer  and  Co.  lent  money  to  Nevett  and  Sons, 
and,  in  a  few  days  after  each  loan,  the  precise  sum  lent  was  repaid.  These 
sums  were  entered  generally  in  the  account.  On  the  debit  side  they  were  not 
mentioned  as  loans  to  Nevett  and  Sons,  nor  was  the  money,  when  repaid, 
entered  as  discharging  the  corresponding  item  on  the  other  side  of  the  account. 

The  arbitrator  then  went  into  a  detail  of  the  state  of  accounts  between  the 
parties  from  the  31st  of  December,  1828,  till  the  9th  of  April  following,  by 
which  it  appeared  that  Nevett  and  Sons  during  that  period  had  made  payments 
exceeding  the  sum  due  for  the  eighteen  chests,  *but  had  always  re-  r^oog 
mained  indebted  to  the  defendants,  upon  the  whole,  in  more  than  that  ^ 
amount. 

In  January,  1830,  the  plaintiff  demanded  the  forty-one  chests  of  the  defen- 
dants, offering  to  pay  any  brokerage  or  usual  mercantile  charges  that  might  be 
due.     Delivery  was  refused. 

On  this  case  the  points  stated  as  relied  upon  by  the  defendants  were  :  that 
in  respect  of  the  eighteen  chests,  they  had  a  lien  for  the  advances  they  had 
made,  and  which,  as  the  arbitrator  certified,  had  not  been  repaid.  And  as  to 
the  twenty-three  chests,  that  they  had  also  a  lien  by  the  statute  6  G.  4,  c.  94, 
8.  2 :  that  Nevett  and  Sons  had  been  authorized  to  sell  by  the  plaintiff,  and 
might  execute  that  authority  through  the  defendants,  who  had  in  fact  sold  and 
consigned  for  sale  the  twenty-three  chests  before  any  demand  was  made :  that, 
at  all  events,  Nevett  and  Sons  had  a  lien  on  those  chests  to  the  amount  of  38^., 
and  might  pledge  them  to  that  extent,  no  tender  having  been  made  of  the 
amount :  and  that  the  defendants  had  a  lien  on  these  chests  to  the  amount  of 
the  charges  they  had  paid,  of  which  there  had  been  no  tender.  The  case  was 
argued  on  a  former  day  of  this  term.(a) 

Wtghtman,  for  the  plaintiff.  First,  as  to  the  eighteen  chests.  The  arbitrator 
has  found  that  the  defendants  were  not  paid  for  them  in  account :  but  the  con- 
trary appears  from  the  facts  stated  by  him  as  the  ground  of  his  finding.  There 
was  a  running  account  between  Nevett  and  Son  and  the  defendants,  and  pay- 
ments made  from  time  to  time  without  any  specific  appropriation ;  ""the  r^oo^j 
payments,  therefore,  must  go  in  liquidation  of  the  earlier  items  according  *- 
to  their  order.  Devaynes  v.  Noble  (Clayton's  case,  1  Mer.  572).  But  even 
if  this  were  not  so,  the  defendants  can  found  no  right,  as  against  the  plaintiff, 
upon  their  payment  of  the  prompt.     As  regarded  him,  who  had  authorised  no 

(a)  Before  Lord  Tenterden,  C.  J.,  Littledale,  Parke,  and  Taunton,  Js. 
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each  ftdvanee,  it  was  a  payment  in  their  own  wrong.  It  was  in  fact  a  loan  bj 
them  to  Nevett  and  Sons.  The  defendants,  then,  can  only  rely  on  the  act  6 
G.  4,  c.  94,  8.  2.(a)  But  that  clause  only  contemplates  a  specific  dealing, 
some  single  transaction  in  which  a  definite  agreement  is  made  in  respect  of  a 
present  advance  of  cash  or  negotiable  instruments.  Here  no  specific  agreement 
took  place  for  depositing  the  India  warrants  as  a  pledge ;  they  were  only  suf- 
fered to  remain  in  the  hands  of  the  defendants  as  a  sort  of  general  security  for 
the  balance  of  a  running  account.  The  expressions,  '^  contract  or  agreement 
for  the  deposit  or  pledge  of  the  said  goods  as  a  security  for  any  money  or 
negotiable  instrument  advanced  or  given  upon  the  faith  of  such  bill  of  lading, 
fOAo-i  warrant,"  &c.,  cannot  extend  to  the  uncertain  series  of  dealings,  and 
-'  *the  mere  implied  understanding  between  the  parties,  which  this  case 
describes. 

Then,  as  to  the  twenty-three  chests ;  they  were  not  paid  for  by  the  defendants. 
The  warrants  were  delivered  to  them  by  Nevett  and  Sons,  merely  to  replace 
other  warrants  (for  nineteen  chests)  which  the  defendants  held  at  the  time,  as 
a  security.  It  was  a  mere  substitution  of  one  set  of  warrants  for  the  other.  It 
was  neither  a  sale  nor  a  pledging  within  sect.  2  of  the  act.  Before  the-  statute, 
a  factor  could  not  barter,  Ouerreiro  v,  Peile,  3  B.  &  A.  616,  and  the  statute 
has  not  given  him  that  power.  Besides,  the  substituted  warrants  can  only  have 
been  given  as  security  for  a  debt  already  contracted ;  and  in  that  case,  by  sect. 
3  of  the  act  (6),  the  party  receiving  the  deposit  acquires  no  further  right  in  the 
goods  than  might  have  been  enforced  by  the  party  pledging.  Now  in  this  case, 
Nevett  and  Sons,  at  the  time  of  their  depositing  the  warrants  for  twenty-three 
chests  with  the  defendants,  had  only  a  claim  of  38/.  against  the  plaintiff;  and 
there  was  no  need  that  he  should  tender  that  sum  to  the  defendants,  in  order  to 
bring  an  action,  for  they  had  sold  the  goods,  and  that  was  such  a  conversion  as 
made  a  tender  unnecessary,  Taylor  v.  Trueman,  M.  &  M.  453. 

F.  Kelly,  contrd.  With  respect  to  the  warrants  for  the  eighteen  chests,  it  is 
not  necessary  to  resort  to  the  factors'  act,  6  G.  4,  c.  94,  which,  indeed,  does 
not  apply.  No  question  of  deposit  or  pledge  arises,  for  Kymer  and  Co.  were 
never  divested  of  these  warrants.  The  facts  here  are  the  same  as  if  A.  em- 
^3291  P^^y^  ^-  ^  ^^7  ^  horse  or  ^other  chattel  for  him,  and  B.,  without  saying 
^  that  he  was  aeent  for  another  party,  commissioned  G.  to  make  the  pur* 
chase.  If  G.  bought  m  his  own  name,  and  paid  or  became  liable  for  the  money, 
could  A.,  the  original  employer,  insist  on  having  the  chattel  delivered  up  to 
him,  alleging  that  he  had  paid  his  ovm  agent,  though  neither  of  them  had  paid 
C.?  Here  Nevett  and  Sons,  being  commissioned  by  the  plaintiff  to  purchase 
indigoes,  but  not  being  sworn  brokers,  employed  the  defendants,  who  were  such 
brokers ;  they  bought  the  eighteen  chests  in  their  own  names,  paid  the  deposit, 
and  were  liable  for  the  prompt.  Gould  Nevett  and  Sons,  who  so  employed  the 
defendants,  without  mentioning  any  principal,  have  claimed  the  warrants  without 
first  discharging  the  lien  ?  And  if  not,  can  the  plaintiff  do  so  ?  But,  it  is  con- 
tended, the  defendants  have  been  paid  in  account  for  these  warrants.  The 
arbitrator,  however,  has  found  otherwise,  and  is  justified  by  the  facts.  The 
coarse  of  dealing  was,  that  when  Nevett  and  Sons  withdrew  any  warrants,  they 

M  By  that  clause,  any  person  intrusted  with  and  in  possession  of  any  bill  of  lading, 
Inoia  warrant,  &c.,  shall  be  deemed  the  true  owner  of  the  goods  described  in  the  said 
documents  respectively,  so  far  as  to  give  validity  to  any  contract  or  agreement  there- 
after to  be  made  or  entered  into  by  such  person  so  intrusted  and  in  possession  as  afore- 
said, with  any  person  or  body  politio  or  corporate,  for  the  sale  or  disposition  of  the  said 
goods  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof,  or  of  any  part  thereof, 
as  a  seeority  for  any  money  or  negotiable  instrument  advanced  or  given  by  such  person, 
body  politic  or  corporate,  upon  the  faith  of  such  documents,  or  either  of  them :  provided 
sodi  person  or  body  politic  or  corporate  shall  not  have  notice  by  such  documents,  or 
either  of  them,  or  otherwise,  that  such  person  so  intrusted  as  aforesaid  is  not  the  actual 
and  boB&  ilde  owner  or  proprietor  of  such  goods  so  sold  or  deposited  or  pledged  as 
aforestid. 

(&)  Its  substance  is  given  in  the  judgment  of  the  Court,  p.  886,  post 
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paid  in,  almost  immediatel j,  a  sum  amounting  to  about  the  value ;  there  was 
an  understanding  that  the  warrants  were  not  to  be  taken  out  on  credit  The 
rule,  as  settled  by  the  preponderance  of  authorities  with  respect  to  payments 
made  without  specific  appropriation,  is,  that  they  are  to  be  applied  at  liie  option 
of  the  creditor.  The  single  exception  established  in  DcTaynes  v.  Noble,  1  Mer. 
585,  has  no  bearing  on  this  case :  it  relates  to  transactions  between  a  banker 
and  hb  customer,  where  there  is  a  continuation  of  dealings  all  of  one  kind,  all 
the  sums  paid  in  form  one  blended  fund,  and  (as  the  Master  of  the  Rolls  there 
says)  there  is  no  *room  for  any  other  appropriation  (in  the  absence  of  r^ooQ 
express  directions)  than  that  which  arises  from  the  order  in  which  the  ■- 
receipts  and  payments  take  place.  But  it  cannot  be  said  here,  that  a  payment 
made  by  Nevett  and  Sons,  for  the  purpose  of  redeeming  a  particular  set  of  war- 
rants, was  to  be  applied  to  the  general  balance ;  that  whenever  they  paid  money 
on  a  more  recent  transaction,  exceeding  the  value  of  warrants  formerly  depo- 
sited, the  lien  on  those  former  warrants  was  gone ;  or  (which  would  be  the  con- 
sequence of  this)  that  when  such  money  was  paid  in  with  a  view  to  releasing 
some  of  the  later  warrants,  those  warrants  mignt  have  been  detained  from  their 
owner  by  the  defendants,  on  pretence  that  the  payment  was  applicable  to  an 
earlier  part  of  the  account. 

Then,  as  to  the  warrants  for  twenty-three  chests.  First,  the  disposal  of  these 
was  a  transaction  protected  by  the  statute.  Taylor  v.  Trueman,  M.  &  M.  453, 
which  may  be  considered  an  authority  on  the  other  side  as  to  some  parts  of  the 
case,  was  a  nisi  prius  decision  never  brought  before  this  Court,  and  the  points 
are  of  great  importance.  The  delivery  of  these  warrants  to  Kymer  and  Co. 
was  a  sale  or  disposition  within  sect.  2.  The  statute,  being  remedial  and  framed 
for  the  purpose  of  extending  the  benefit  of  a  former  act,  4  G.  4,  c.  83,  must  be 
construed  liberally.  (The  Court  expressing  a  decided  opinion  that  this  was  not 
a  sale,  or  disposition  in  the  nature  of  a  sale,  within  the  act,  KeUy  gave  up  this 
point.)  Then,  at  all  events,  the  transaction  was  a  deposit  or  pledge  of  the 
warrants  as  a  security  for  negotiable  instruments.  These  warrants  are  such 
instruments.  The  case  states  them  to  be  so,  and  thev  are  universally  r^co^i 
^treated  as  such  in  the  city  of  London.  They  resemble  bills  of  exchange,  ^ 
both  in  their  nature  and  the  mode  in  which  they  are  transferred.  To  say  that 
a  negotiable  instrument,  to  come  within  the  meaning  of  the  statute,  must  be 
for  the  payment  of  money,  would  be  construing  the  act  with  a  strictness  not 
answerable  to  its  intention. 

Then,  secondly,  Nevett  and  Sons  were  authorized  to  sell  the  twenty-three 
chests  bv  the  plaintiffs  letter,  which  must  have  been  prior  to  their  own  letter 
of  the  8th  of  April,  or,  at  all  events,  to  their  failure ;  and  which,  if  it  even 
came  after  the  sale  of  some  of  the  chests,  would  operate  as  a  sanction  of  it.  It 
is  true  that  although  Nevett  and  Sons,  by  virtue  of  that  letter,  might  direct 
others  to  sell,  they  could  not  authorize  them  to  apply  the  proceeds  to  their  own 
use.  But  where  two  authorities  are  given,  one  vidid  and  the  other  void,  they 
may  be  separated  from  each  other,  Stiemeld  t^.  Holden,  4  B.  &  C  5 :  and 
although  Nevett  and  Sons  could  not  empower  the  defendants  to  appropriate  the 
proceeds  of  these  goods,  yet,  as  they  might  empower  them  to  sell,  no  action  of 
trover  will  lie,  the  sale,  under  such  circumstances,  not  being  a  conversion. 

Wtghlmauj  in  reply.  In  Stierneld  v.  Holden,  the  transfer  of  the  bill  of 
lading,  and  the  sale,  took  place  in  the  usual  course  of  business,  which  distin- 
guishes that  case  from  the  present.  Here,  the  goods  were  in  the  first  instance 
deposited  as  a  pledge.  The  taking  of  the  deposit  was  in  itself  a  conversion ; 
for  that  deposit  was,  in  reality,  not  on  account  of  the  warrants  that  were  with- 
drawn, but  of  preceding  debts.  The  plaintiff's  ^letter,  which  has  been  p*QQ9 
relied  upon,  is  not  a.  direct  authority  to  sell,  and  there  is  nothing  to  ^ 
show  when  it  was  received.  Our.  adv,  vuli. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  form  and  subject-matter  of  the  action,  his  Lordship  proceeded  as 
"lows. 
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This  case  divides  itself  into  two  parts;  the  one  relating  to  eighteen  chests  of 
indigOy  the  other  to  twenty-three  chests. 

As  to  the  eighteen  chests,  the  short  account  of  these  is,  that  in  September 
and  October,  lo28,  Nevett  and  Sons  bought,  through  the  medium  of  the  defen- 
dants, forty-one  chests  of  indigo  from  the  East  India  Company,  of  which  the 
eighteen  were  part.  The  defendants  paid  the  price  of  the  eighteen  chests  to  the 
East  India  Company,  and  received  the  warrants,  which  they  kept  in  their  pos- 
session. In  this  state  of  things,  Nevett  and  Sons,  on  the  28th  of  Octooer, 
made  out  an  invoice  to  the  plaintiff  of  the  eighteen  chests,  and  in  January, 
1829,  the  plaintiff  paid  the  amount  of  the  invoice  to  Nevett  and  Sons.  The 
phdntiff,  though  he  paid  the  price  to  Nevett  and  Sons,  never  had  the  possession 
of,  or  control  over  either  the  indigo  or  the  warrants  which  represented  it,  neither 
had  his  agents,  or  the  sellers,  whichever  of  the  two  characters  Nevett  and  Sons 
filled,  either  indigo  or  warrants :  and  no  notice  of  the  plaintiff's  claim  was  ever 
given  to  the  defendants,  till  after  they  had  done  what  the  plaintiff  contends  is 
a  conversion.  It  seems  very  doubtful,  therefore,  whether  the  plaintiff  ever  had 
such  a  right  of  possession  of  the  indigo  as  would  enable  him  to  maintain  an 
^oA-|  action  of  trover  against  these  defendants,  independent  ^of  any  claim 
-*  which  the  defendants  may  themselves  set  up. 

Bat)  supposing  the  plaintiff  had  such  a  right  to  the  possession  as  to  enable 
him  to  maintain  trover,  then  it  must  be  considered  whether  the  defendants  had 
any  such  lien  on  the  goods  as  would  defeat  the  present  action.  They  contend 
that  Nevett  and  Sons  have  never  paid  them  for  the  eighteen  chests,  and  that, 
therefore,  they  have  such  lien.  On  the  trial  of  the  cause  it  was  referred  to 
Mr.  Cresswell  to  ascertain  and  certify  whether  the  eighteen  chests  had  been 
paid  for  in  account  by  Nevett  and  Sons  to  the  defendants :  and  he  has  certified 
that  they  were  not ;  but  as  he  has  stated  the  grounds  on  which  he  has  given 
his  certificate,  it  is  examinable  by  the  Court  whether  he  lias  come  to  the  right 
conelusion,  and  we  are  of  opinion  that  he  has.  On  the  part  of  the  plaintiff  it 
is  contended,  that  the  items  in  the  account  are  to  be  governed  by  the  same  rule 
as  was  laid  down  in  the  case  of  Devaynes  v.  Noble,  1  Mer.  608,  and  which  has 
been  acted  upon  since,  that  where  money  is  paid  to  one  party  on  a  general  ac- 
connt,  and  no  direction  given  by  the  payer  as  to  its  appropriation,  and  no  ap- 
propriation made  by  the  payee,  the  money  paid  in  is  to  go  in  discharge  of  the 
first  items  on  the  other  side ;  and,  therefore,  the  money  here  having  been  paid 
by  the  defendant  for  the  indigo  in  1828,  and  the  payments  made  since  that  time 
by  Nevett  and  Sons  exceeding  all  their  debit  side  of  the  account  in  1828,  it  is 
contended  that  this  debt  has  been  paid.  But  we  think  the  rule  laid  down  in 
Devaynes  r.  Noble  does  not  apply  to  a  case  like  the  present ;  for  here  it  ap- 
«o34i  pears,  that  the  general  course  of  payments  '^'which  were  made  to  the 
^  defendants  had  reference  to  and  were  connected  with  the  warrants  for 
mdigo  which  Nevett  and  Sons  received  from  the  defendants,  though  not  pre- 
cisely of  the  same  amount,  and,  consequently,  are  not  to  be  taken  to  go  in  re- 
duction of  the  first  part  of  the  account ;  and  as  Nevett  and  Sons,  at  the  time  of 
ihar  bankruptcy,  were  indebted  to  the  defendants,  we  are  of  opinion,  that  the 
lien  of  the  latter  continues.  The  lien  of  the  defendants  ;v70uld  not,  however, 
authorize  them  to  sell  the  eighteen  chests ;  but,  as  Nevett  and  Sons,  in  April, 
1829,  authorized  the  defendants  to  sell  any  indigo  they  had  in  order  to  reim- 
burse themselves,  and  as  the  plaintiff  had  not  given  the  defendants  any  notice 
of  his  claim,  we  think  that  the  sale  of  the  eighteen  chests  did  not  amount  to  a 
oonveraon. 

For  if  a  broker  sells  or  procures  the  sale  of  goods  to  another  person,  and  that 
other  sells  the  goods  to  a  third  person  without  delivering  possession  either  cor- 
poraliy  or  symbolically,  and  the  name  of  the  third  person  is  never  mentioned  to 
the  broker,  the  broker  has  the  same  right  as  against  the  third  person  that  he 
had  sffainst  that  person  with  whom  he  originally  dealt,  on  the  same  principle 
that  n  a  policy  of  insurance  is  effected  by  a  oroker  in  ignorance  that  it  does  not 
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belong  to  the  penons  by  whom  he  is  employed,  he  has  a  lien  upon  it  for  the 
amount  of  the  balance  they  owe  him ;  as  was  held  by  Lord  Chief  Justice  Oibbs 
in  Westwood  v.  Bell,  4  Campb.  394 ;  and  upon  the  same  principle  that  if  a 
&ctor  sells  goods  in  his  own  name,  tbe  purchaser  has  a  right  to  set  off  a  debt 
due  from  him  in  an  acdon  by  the  principal  for  the  price  of  the  goods. 

Then,  with  regard  to  the  twenty-three  chests,  they  *formed  part  of  p^QQ5 
thirty-five  chests  which  on  the  1st  of  January,  1829,  were  bought  by  ^ 
Nevett  and  Sons,  through  the  medium  of  Mocatta,  a  broker,  and  on  the  same 
day  Nevett  and  Sons  made  out  an  invoice  to  the  plaintiff  of  the  twenty-three 
chests  as  bought  of  them,  Nevett  and  Sons ;  and  in  that  month  of  January  the 
plaintiff  paid  Nevett  and  Sons  for  them.  Nevett  and  Sons  paid  Mocatta  for  the 
twenty -three  chests,  and  the  warrants  were  delivered  to  them.  These  warrants, 
therefore,  being  in  the  hands  of  Nevett  and  Sons  upon  a  purchase  made  of  them 
by  the  plaintiff,  and  for  which  he  had  paid  them,  gave  the  plaintiff  a  right  of 
possession  of  the  warrants  and  the  indigo  by  which  the  warrants  were  repre- 
sented, and  in  that  respect  the  plaintiff's  right  is  to  be  treated  differently  fh>m 
what  it  was  as  to  the  eighteen  chests.  On  the  2d  of  April,  1829,  Nevett  and 
Sons  were  desirous  of  taking  out  of  the  bands  of  the  defendants  nineteen  war- 
rants for  indigo,  on  which  the  defendants  had  a  lien,  and  agreed  with  the  de- 
fendants to  deposit  the  twenty-three  chests  in  lieu  of  the  nineteen  chests,  which 
was  done.  In  the  months  of  May  and  July,  1829,  sixteen  of  the  chests  were 
sold  by  the  defendants  to  different  purchasers,  and  in  the  same  month  of  July 
the  defendants  sent  the  remaining  seven  to  Hamburgh  to  be  sold.  The  defen- 
dants, therefore,  have  applied  the  twenty-three  chests  of  indigo  to  their  own 
use,  and  the  question  then  is,  whether  they  are  justified  in  doing  so  ?  They 
say  they  are  justified  under  the  terms  of  6  G.  4,  c.  94. 

The  second  section  of  that  act  says,  that  any  person  intrusted  with  and  in 
possession  of  any  bill  of  lading,  India  warrant,  dock  warrant,  warehouse- 
keeper's  certificate,  wharfinger's  certificate,  warrant  or  order  for  delivery  of 
goods,  shall  be  deemed  and  taken  to  be  the  true  ^owner  of  the  goods  r«oDg 
mentioned  in  those  documents,  so  as  to  give  validity  to  any  contract  or  ^ 
agreement  thereafter  to  be  entered  into  by  such  person  so  intrusted  and  in  pos- 
session as  before  mentioned  with  any  person  for  the  sale  or  disposition  of  the 
said  goods,  or  for  the  deposit  or  pledge  thereof  as  a  security  for  any  money  or 
negotiable  instrument  advanced  or  given  upon  the  faith  of  such  documents : 
with  a  proviso  that  this  is  not  to  apply  in  case  there  be  notice. 

Then  the  third  section  enacts,  that  in  case  any  person  shall  accept  and  take 
any  such  goods  in  deposit  or  pledge  from  any  such  person  so  in  possession  and 
intrusted  as  before  mentioned,  without  notice,  as  a  security  for  any  debt  or 
demand  due  and  owing  from  any  such  person  so  intrusted  and  in  possession  to 
such  person  before  the  time  of  such  deposit  or  pledge,  then  and  in  that  case 
such  person  so  accepting  or  taking  such  goods  in  deposit  or  pledge  shall  acquire 
no  further  or  other  right  in  or  upon  or  to  the  said  goods,  or  any  such  docu- 
ments, than  was  possessed  or  could  have  been  enforced  by  the  said  person  so 
intrusted  and  in  possession  as  aforesaid  at  the  time  of  such  deposit  or  pledge  as 
a  security. 

The  fourth  section  cannot  be  considered  as  in  any  way  applicable.  The  fifth 
section  enacts,  that  any  person  may  accept  and  take  any  such  goods,  or  any 
such  document,  in  deposit  or  pledge  from  any  such  factor  or  agent,  notwith- 
standing that  such  person  shall  have  notice  that  the  person  making  such  deposit 
or  pledge  is  a  factor  or  agent ;  but  such  person  shall  acquire  no  further  right, 
title,  or  interest  in,  upon,  or  to  such  goods  or  documents  than  was  possessed  or 
could  have  been  enforced  by  such  factor  or  agent  at  the  time  of  such  deposit  or 
pledge  as  a  security. 

*We  are  of  opinion  that  the  delivery  of  the  twenty-three  warrants   p^qq7 
does  not,  under  any  of  the  provisions  of  this  act  of  parliament,  give  the   ^ 
defendants  any  right  to  hold  these  warrants  from  the  plaintiff  as  a  security  for 
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the  debt  owing  to  him  by  Neyett  and  Sods.  It  is  not  a  contract  for  the  sale 
of  the  goods  within  the  second  section,  neither  is  it  a  disposition ;  for  to  make 
it  a  disposition,  there  must  be  something  in  the  nature  of  a  sale.  It  is,  how- 
erer,  a  deposit  or  pledge  of  the  warrants :  but  then  is  it  such  a  deposit  or 
pledge  as  is  in  the  contemplation  of  the  second  section  ?  To  come  within  that 
section  it  must  be  a  deposit  or  pledge  for,  money  or  a  negotiable  instrument 
adyanced  or  given  by  such  person  upon  the  faith  of  such  documents. 

Now,  no  money  is  advanced  or  given  upon  the  faith  of  these  documents. 
Then  is  any  negotiable  instrument  given  upon  the  faith  of  the  twenty-three 
warrants  ?  Other  warrants  are  given  upon  the  faith  of  these  :  but  we  are  of 
opinion  that  these  warrants  are  not  negotiable  instruments  within  the  meaning 
of  the  act. 

The  third  section  will  not  assist  the  defendants,  for  if  the  warrants  are  con- 
sidered to  be  deposited  as  a  pledge,  not  upon  the  faith  of  the  documents  as 
under  the  second  section,  but  for  any  debt  due  and  owing  from  the  person 
making  the  deposit  or  pledge  before  the  time  of  the  deposit  or  pledge  the  per- 
son who  accepts  the  goods  under  such  circumstances  will  acquire  no  further 
right  than  the  person  had  who  made  the  deposit  or  pledge.  The  fifth  section 
applies  to  cases  of  deposits  or  pledges  with  notice,  and  there  the  person  with 
whom  the  goods  are  pledged  acquires  no  further  right  than  the  party  pledging 
bad. 

^3381       ^^^^9  ^^  ^®  defendants  had  no  claim  upon  the  goods,  *have  they 
-'  been  guilty  of  a  conversion  ?    There  is  no  doubt  they  have ;  the  sale  of 
the  sixteen  chests  is  a  conversion,  and  so  is  also  the  sending  the  seven  chests  to 
Hamburgh  for  the  purpose  of  sale. 

We  are  therefore  of  opinion,  that  the  plaintiff  is  not  entitled  to  recover  in 
respect  of  the  eighteen  chests ;  but  that  he  is  for  the  twenty-three  chests.  The 
damages  are,  by  agreement,  to  be  settled  according  to  the  price  for  which  the 
goods  were  sold,  and  therefore  the  particular  date  of  a  letter  mentioned  in  the 
case  becomes  immaterial.  But  these  damages  must  be  reduced  by  the  amount 
of  the  debt  owing  from  the  plaintiff  to  Nevett  and  Sons,  which  appears  to  be 
38/.  19s.  Id.  Judgment  to  be  entered  accordingly. 


ROBERTSON  v,  SCORE. 

By  6  G.  4,  c.  16,  s.  126,  a  certificated  bankrupt  may  plead  his  bankruptcy  to  any  action 
for  a  debt  which  was  proTable  under  the  commission.  By  s.  127,  if  he  has  been 
baakrapt  before,  and  does  not  pay  16«.  in  the  pound  under  the  second  commission, 
his  person  only  is  protected  by  the  certificate,  and  his  future  effects  vest  in  the 
tasignees. 

Semble,  that  s.  127,  extends  to  cases  where  the  former  bankruptcy  and  certificate  were 
interior  to  the  statute:  but,  Held,  that  that  section,  where  applicable,  does  not 
entitle  a  creditor  to  proceed  against  the  bankrupt  after  a  second  certificate,  for  a 
debt  which  he  might  haye  proved  under  the  commission. 

Assumpsit  on  three  bills  of  exchange.  This  cause  was  tried  before  Lord 
Tenterden,  G.  J.;  at  the  sittings  after  Hilary  term  1830,  when  a  verdict  was 
given  for  the  plaintiff  for  146/.,  subject  to  the  opinion  of  this  Court  on  the 
following  case.  The  declaration  was  on  three  bills  of  exchange,  dated  respec* 
tiTelj  in  October  1824,  June  1826,  and  on  the  14th  of  August  1826  :  the  first 
^wn  and  endorsed,  the  other  two  accepted,  by  the  defendant.  Thev  were 
^3391  P^y*^^^^  ^^^  months  after  date  '''respectively.  Picas,  the  general  issue, 
-*  and  a  general  plea  of  bankruptcy,  on  which  issue  was  joined.  The 
^untiflPs  case  on  the  bills  was  admitted,  and  the  defendant  relied  on  these 
nets :  A  commission  of  bankrupt,  bearing  date  the  27th  of  May  1823,  was 
iamed  against  the  defendant,  under  which  he  was  duly  declared  a  banlmipt| 
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and  obtained  hia  certificate  in  July  following.  A  second  commission  was 
issned  against  him,  dated  the  26th  of  August  1826,  under  which  he  wad  also 
declared  a  bankrupt,  and  obtained  his  .certificate  in  the  following  November; 
but,  under  this  last  commission,  he  did  not  pay  15s.  in  the  pound.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  certificate  under  the  second 
commission  was  a  bar  to  this  action.  If  it  were,  a  nonsuit  was  to  be  entered; 
if  not,  the  verdict  to  stand.  The  case  was  argued  on  a  former  day  in  this 
term.(a) 

Fmetiy  for  the  plaintiff.  This  case  depends  upon  the  effect  of  the  6  G.  4,  c. 
16,  B.  127.(6)  There  is  a  difference  between  this  enactment  and  the  5  G.  2,  c. 
30,  s.  9,  where  it  was  provided  that  the  bankrupt's  person  should  be  free,  but 
his  future  effects  should  be  liable  to  his  creditors.  *By  the  present  act,  t^oaq 
they  are  vested  in  his  assignees.  The  question  is  whether,  when  they  ■- 
do  not  interfere,  the  bankrupt  can  plead  his  certificate  in  bar  of  an  action  brought 
by  his  creditor,  for  here  the  plea  is  in  bar  of  the  action,  and  not  in  relief  of  the 
person.  Such  plea  is  not  available  to  the  bankrupt.  It  was  determined  under 
the  old  act,  that  the  future  property  did  not  so  vest  in  the  assignees  as  to  pre> 
vent  a  subsequent  commission  from  issuing  against  the  bankrupt,  £z  parte 
Baker,  1  Rose,  B.  C.  452,  Sx  parte  Hodgkinson,  2  Rose,  B.  G.  172, 19  Yes. 
291,  and  Hovil  v.  Browning,  7  East,  154.  It  has,  indeed,  been  decided  other- 
wise under  the  new  act,  with  respect  to  a  commission  issued  where  there  had 
been  two  previous  ones,  under  which  the  bankrupt  had  not  paid  155.  in  the 
pound.  Fowler  v.  Coster,  10  B.  &  C.  427 ;  but  still  the  right  of  creditors  is  not 
taken  away  in  cases  of  this  kind,  where  the  as.signees  do  not  interfere.  The 
effect  of  the  law  as  it  at  present  stands,  is,  that  the  assignees  under  the  second 
commission  may,  if  they  think  fit,  interpose  and  take  the  effects ;  but  if  they 
do  not,  then,  as  between  the  bankrupt  and  a  creditor  who  sues  him,  he  is  in  the 
same  situation  as  a  bankrupt  who  has  not  obtained  his  certificate  under  a  former 
commission.  Now,  it  has  been  decided  in  many  cases  that  an  uncertificated 
bankrupt  may  dispose  of  and  sue  for  property  accruing  to  him  after  his  bank- 
ruptcy, if  his  assignees  do  not  interfere.  Ashley  v.  Kell,  2  Str.  1207,  Fowler 
V.  Down,  1  B.  &  P.  44,  Co.  B.  L.  462,  Chippendall  v,  Tomlinson,  4  Dougl. 
318,  Webb  v.  Fox,  7  T.  R.  391,  and  Drayton  v.  Dale,  2  B.  &  C.  293.  The  same 
principle  must  prevail  in  *the  present  case.  The  point  was  raised,  but  ni^oA-t 
not  decided,  in  Eicke  v,  Nokes,  M.  &  M.  303.  L    ^ 

Cary,  cantrd.  First,  the  6  G.  4,  c.  16,  s.  127,  does  not  apply  to  this  case ; 
and,  secondly,  if  it  do  so  apply,  still  the  certificate  discharges  the  defendant.  In 
the  first  place,  the  prior  commission  here  was  in  1823,  and  the  certificate  was 
in  the  same  year,  which  was  before  the  6  G.  4,  e.  16  was  passed.  Now  the 
127th  section  of  that  act  is  prospective  only,  and  does  not  apply  to  a  certificate 
ffranted  before  it  was  enacted.  It  has  been  determined  that  the  second  section 
does  not  apply  to  the  case  of  a  party  who  traded  before  the  act,  but  not  after, 
Surtees  v.  Ellison,  9  B.  &  C.  750.  The  discharge  mentioned  in  the  act  is  ''  by 
such  certificate  as  aforesaid,"  which  must  mean  one  granted  under  this  act,  and 
not  one  under  the  49  G.  3,  c.  121,  s.  18,  which  required  the  certificate  to  be  signed 
by  a  proportion  of  the  creditors  different  from  that  prescribed  by  section  122, 

(a)  Before  Lord  Tenterden,  C.  J.,  Littledale,  TauntOD,  and  PatteBon,  Js. 

(6)  Which  enacts,  **  that  if  any  person  who  shall  have  been  so  discharged  by  snch  cer- 
tificate as  aforesaid,  or  who  shall  have  compounded  with  his  creditors,  or  who  shall  have 
been  discharged  by  any  insoWent  act,  shaU  be  or  become  bankrupt,  and  have  obtained 
or  shall  hereafter  obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce 
(after  all  charges)  sufficient  to  pay  every  creditor  under  the  commission  15«.  in  the 
pound,  such  certificate  shall  only  protect  his  person  ftom  arrest  and  imprisonment ;  but 
his  future  estate  and  eflfects  (except  his  tools  of  trade  and  necessary  household  furniture, 
and  the  wearing  apparel  of  himself,  his  wife,  and  children),  shall  vest  in  the  assignees 
under  the  said  commission,  who  shall  be  entitled  to  seise  the  same  in  like  manner  as 
they  might  haye  seized  property  of  which  such  bankrupt  was  possessed  at  the  issuing 
of  the  commission." 
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of  the  present  act.  Seeondlj,  if  the  section  do  apply,  still  the  bankrupt  may 
plead  his  certificate.  By  the  old  act,  the  future  property  did  not  vest  in  the 
a^guees,  and  could  not  be  taken  under  the  commission,  but  was  liable  in  judg- 
ment only,  Ex  parte  Hodgkinson,  19  Yes.  291,  2  Rose,  B.  C.  172.  This  was  a 
great  inconvenience,  which  the  new  enactment  was  intended  to  remedy,  and  the 
property  is  now  vested  in  the  assignees.  The  plea  is  therefore  a  good  bar.  By 
section  121,  the  certificate  shall  discharge  the  bankrupt  from  all  debts,  subject 
to  such  provisions  as  are  after  specified.  Section  126  allows  this  certificate  to 
be  pleaded.  And  section  127  makes  no  provisions  inconsistent  with  this ;  the 
^3421  ^^^^^  property  ^ests  in  the  assignees,  but  the  certificate  is  still  a  bar 
-■  as  against  other  persons.  If  the  plaintiff  could  recover,  the  assignees 
would  be  entitled  in  their  turn  to  sue  him  for  the  amount,  which  can  never 
have  been  intended. 

FoRetij  in  reply.  The  point  decided  in  Surtees  v,  Ellison,  9  B.  &  G.  750, 
was,  that  the  trading  was  insufficient,  on  the  ground  that  there  was  no  bankrupt 
law  in  existence  under  which  the  trading  had  taken  place.  It  was  contemplated 
in  s.  127,  of  the  present  act,  that  certificates  had  been  granted  before  its  passing, 
and  the  language  used  evidently  applies  to  previous  commissions.  Indeed  the 
case  of  Fowler  v.  Coster,  10  B.  &  G.  427,  was  exactly  like  this,  for  there  the 
first  certificate  was  before  the  statute,  and  the  second  after,  yet  the  section  was 
held  to  apply.  If,  in  such  a  case,  the  construction  contended  for  on  the  other 
side  were  to  prevail,  what  would  become  of  the  bankrupt's  future  effects,  the 
former  act,  which  made  them  liable  to  the  creditors,  being  repealed,  and  the 
present,  as  it  is  said,  not  applicable  ?  Then,  on  the  other  point,  no  doubt  it  was 
intended  to  give  the  assignees  power  to  interfere,  but  the  bankrupt  cannot  set 
up  their  right.  Our,  adv.  vuU* 

Lord  Tentbbdek,  G.  J.,  now  delivered  the  judgment  of  the  Gourt.  The 
question  is.  Whether  the  certificate  in  this  case  is  a  bar  to  the  action  ?  Now 
the  argument  on  the  part  of  the  defendant  proceeded  on  two  grounds.  First, 
that  the  last  bankrupt  act,  s.  127,  does  not  apply  to  cases  where  the  first  certi- 
ficate was  granted  under  a  commission  issued  before  the  passing  of  the  act.  We 
"^3431  ^^  iiiclined  to  think  that  it  does  apply  to  such  '''cases.  But  it  is  not 
^  necessary  to  give  an  absolute  opinion  on  that  point;  because,  assuming 
that  it  does,  we  are  of  opinion  upon  the  second  point  made  by  the  defendant, 
that  the  certificate  is  a  bar  to  the  action.  All  the  bills  of  exchange  were  prova- 
ble under  the  second  commission;  and  we  think  that  the  plaintiff,  although. he 
has  not  proved,  is  barred  by  the  certificate.  By  sect.  126  of  the  act,  the  person 
of  the  bankrupt  is  clearly  discharged,  after  certificate,  from  all  debts  provable 
under  the  commission.  By  sect.  127,  his  future  effects,  in  the  cases  there  spe- 
cified, in  which  they  are  not  discharged  by  the  certificate,  are  vested  in  the  as- 
signees, as  the  former  ones  were  by  the  assignment.  The  assignees  are  to  dis- 
tribute them  rateably  among  the  creditors ;  and  the  plaintiff,  here,  by  proving 
under  the  commission,  might  have  claimed  his  part  in  such  distribution.  If  the 
certificate  here  were  no  bar,  and  the  plaintiff  could  have  execution  against  the 
goods  by  means  of  this  action,  it  would  be  in  effect  an  execution  against  the 
goods  of  the  assignees,  and  he  would  thereby  have  the  benefit  of  a  full  payment 
of  his  debt,  instead  of  the  property  being  fairly  shared  among  the  creditors. 
The  verdict  must,  therefore,  be  set  aside,  and  a  nonsuit  entered. 

Judgment  of  nonsuit. 

LOTON  V,  DEVEREUX.    Jan.  81. 

A  defendant,  on  whose  application  a  judgment  has  been  set  aside  for  irregularity  in 
pnetiee,  without  costs,  cannot  recover  snch  costs  as  damages  in  an  action  of  trespass 
agiinst  the  pluntiifs  attorney,  for  taking  his  goods  under  coloor  of  the  Judgment 

In  a  case  of  Loton  v,  Loton,  the  Court  of  King's  Bench  set  aside  a  judgment 
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and  execntion  for  irregalaritjy  but  without  costs ;  the  irregularity  being  that  no 
rule  ^for  judgment  had  been  given.  Afterwards,  Loton,  the  former  de-  t^qaa 
fendanty  brought  an  action  of  trespass  against  Devereux  (the  attorney  of  ^ 
the  former  plaintiff)  for  taking  the  goods,  and  alleged  as  special  damage,  that 
the  defendant  had  taken  them  under  colour  of  a  supposed  judgment,  whereby 
the  plaintiff  was  put  to  great  expenses  and  costs  in  procuring  the  judgment  to 
be  set  aside.  The  defendant  suffered  judgment  by  default.  The  sheriff's  jury 
found  a  verdict  of  60Z.,  being  40/.  for  the  seizure  and  detaining  of  the  goods, 
and  20/.  for  the  costs  of  procuring  the  judgment  to  be  set  aside.  A  rule  nisi 
having  been  obtained  to  reduce  the  damages  to  40Z., 

R.  V.  Richards,  on  a  former  day  in  this  term,  showed  cause.  Although  the 
Court  might  refuse  to  give  costs  to  the  plaintiff  in  the  original  action,  thev  have 
no  power  to  deprive  the  defendant  in  that  action  of  the  costs  which  he  has  in- 
curred in  consequence  of  the  bad  judgment.  Cash  v.  Wells,  1  B.  &  Ad.  375, 
shows  that  the  setting  aside  proceedings,  in  cases  like  the  present,  is  not  a 
matter  in  the  discretion  of  this  Court,  and  that  it  will  not  impose  terms. 

Crodsmi,  contrd.  The  matter  of  the  rule  having  been  by  consent  of  the 
parties  before  the  Court,  it  had  the  power  to  decide  the  whole  question  respect- 
ing the  costs  of  the  rule.  In  Harmer  v.  Tappenden,  3  Esp.,  N.  P.  C.  278,  it 
was  held  that  a  party  who  had  been  amoved  from  being  a  member  of  a  corpora- 
tion, and  who  had  been  restored  by  mandamus,  could  not  recover  the  costs  of 
the  mandamus.  Cur.  adv.  vuU. 

♦Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court.  ^045 
After  stating  the  facts  of  the  case,  his  Lordship  proceeded  as  follows : —  I- 

The  question  is,  whether  the  costs  of  setting  aside  the  judgment  for  irregu- 
larity can  be  made  the  subject  of  special  damage  in  an  action,  after  they  have 
been  refused  by  the  Court  on  motion  ?  and  we  are  of  opinion  that  they  cannot. 
The  irregularity  was  only  a  violation  of  a  rule  of  practice.  In  such  a  case  the 
Court  have  jurisdiction  to  say  definitely  whether  there  shall  or  shall  not  be 
costs,  and  they  ordered  the  judgment  to  be  set  aside  without  costs.  If  costs 
might  be  recovered  in  this  case,  actions  would  frequently  be  brought  for  costs 
after  the  Court  had  refused  to  allow  them.  The  rule,  therefore,  K>r  reducing 
the  damages  must  be  made  absolute.  Rule  absolute. 


WEST  V.  WILLLiMS. 

Rule  of  Court,  Trinity  term  1  W.  4,  directs,  that  if  the  notice  of  bail  shall  be  accompa- 
nied by  an  affidarit  of  each  of  the  bail,  and  if  the  plaintiff  afterwards  except  to  the 
bail,  he  shall,  if  they  are  allowed,  pay  the  costs  of  justification: 

Held,  where  the  plaintiff  was  served  wiUi  notice  of  bail,  and  with  a  copy  of  the  affidavit 
of  the  bail,  which  did  not  purport  on  the  face  of  it  to  be  a  copy,  or  state  where  the 
original  was  filed,  and  he  afterwards  excepted  to  them,  he  was  not  bound,  on  the  baU 
being  allowed,  to  pay  the  costs  of  justification. 

On  the  last  day  but  one  of  Michaelmas  term,  a  rule  was  obtained  to  show 
cause  before  a  Judge  at  chambers  why  so  much  of  the  rule  for  the  allowance  of 
bail  in  this  cause  as  directed  payment  of  the  costs  of  justification  by  the  plain- 
tiff to  the  defendant  should  not  be  discharged ;  and  in  the  last  vacation  Patte- 
son,  J.,  ordered  it  to  be  made  absolute.  In  this  term  White  moved  for  a  rule 
nisi  for  rescinding  that  order.  The  circumstances  of  the  case  were  as  follows : 
On  the  14th  of  *November  the  bail-piece  was  filed  at  Mr.  Justice  Patte-  puo^g 
son's  chambers,  with  an  affidavit  of  the  due  taking  thereof,  and  also  an  ■- 
affidavit  of  justification  by  each  of  the  bail,  pursuant  to  the  rule  of  Trinity 
term  1  W.  4.  On  the  same  day  the  plaintiff's  attorney  was  served  with  notice 
of  bail  and  with  a  copy  of  the  above-mentioned  affidavit  of  justification.  The 
bail  were  excepted  tO;  and  justified,  and  the  rule  for  their  allowance  direoted 
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payment  of  the  costs  of  justification  by  the  plaintiff,  according  to  the  above- 
mentioned  rale. 

White  now  contended,  that  the  direction  for  payment  of  costs  was  right,  and 
that  that  part  of  the  rule  for  allowance  of  bail  ought  not  to  have  been  dis- 
charged. By  the  rule  of  Court,  ''  if  the  notice  of  bail  shall  be  accompanied 
by  an  affidavit  of  each  of  the  bail,  accordiuff  to  the  form  thereto  subjoined,  and 
if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  allowed, 
pay  the  costs  of  justification/'  The  affidavit  of  each  of  the  bail  was  filed  with 
the  bail-piece,  at  a  Judge's  chamber,  and  a  copy  of  this  affidavit  was  served  on 
the  plaintiff's  attorney,  together  with  the  notice  of  bail.  [Lord  Tenterden, 
C.  J.  Did  it  purport  to  be  a  copy,  or  state  that  the  onginal  was  so  filed  ?]  It 
did  not.  But  the  notice  of  bail  pointed  out  the  chambers  at  which  the  bail- 
piece  was  filed ;  and  a  search  there  for  that  bail-piece,  and  for  the  affidavit,  of 
which  a  copy  was  served,  would  have  succeeded.  It  is  not  necessary  to  accom- 
pany the  notice  of  bail  with  the  original  affidavit  of  justification ;  and  service  of 
a  copy,  together  with  the  notice  of  bail,  is  sufficient,  although  such  copy  was 
not  stated  to  be  a  copy,  and  did  not  specify  where  the  original  was  filed. 
*3471  *  ^^^  Court  refused  the  rule  in  the  terms  prayed,  until  they  should 
-■  have  consulted  all  the  Judges,  but  they  stayed  the  proceedings  in  the 
mean  time :  and,  on  a  subsequent  day  of  this  term,  Lord  Tenterden  said  that 
he  had  consulted  the  other  Judges,  and  they  agreed  with  him  that  no  rule 
should  be  granted.  Here  it  has  been  contended  that  it  was  not  necessary  to 
serve  an  original  affidavit  of  justification  on  the  plaintiff's  attorney.  We  think 
it  was  not ;  but  we  think  also  that  the  copy  served  should  either  have  been 
entitled  ''copy,"  or  should  have  borne  some  immediate  reference  to  the  original, 
and  should  have  given  information  where  it  was  filed.  Rule  refused. 


DUMMER  t;.  PITCHER,    ,/an.  31. 

A  eognoTit  was  given,  with  a  condition  that  if  the  ultimate  decision  of  certain  chancery 
suits  between  the  parties  should  be  for  the  plaintiff,  the  defendant  should  pay  him 
5002.  within  one  month  after  such  decision,  or  else  execution  should  issue.  The  Vice- 
Chancellor  made  his  decree  in  those  suits,  for  the  plaintiff,  who  at  the  end  of  a  month, 
issued  execution,  the  6002.  being  unpaid.  The  decree  had  not  been  passed  by  the 
registrar,  though  the  minutes  had  been  settled ;  and  the  defendant  had  lodged  a 
caveat,  intending,  as  he  stated,  to  appeal  to  the  Lord  Chancellor: 

Held,  that  the  chancery  suits  had  not  been  ultimately  decided  within  the  meaning  of  the 
condition,  and  that  the  execution,  consequently,  was  irregular. 

Sir  James  Scarlett  had  ohtained  a  rule  nisi  for  setting  aside  the  execution 
issued  in  this  case  with  costs ;  against  which  Erie  now  showed  cause.     It  ap- 
peared that  the  plaintiff  had  sued  the  defendant  on  a  promissory  note  for  500 A, 
and  had  also  filed  a  bill  against  him  in  Chancery.     The  defendant  having  filed 
a  cross  hill  for  an  injunction  against  proceeding  in  the  suit  at  law,  it  was  agreed 
that  the  defendant  should  give  a  cognovit  in  that  action,  with  a  condition,  that 
if  the  ultimate  decision  of  the  Chancery  suits  should  be  in  favour  of  the  plaintiff, 
MjQ-i  but  not  otherwise,  the  defendant  *should,  within  one  month  after  the  de- 
•■  einon  of  the  said  Chancery  suits  in  the  plaintiff's  favour j  or  within  such 
time  as  the  Court  of  Chancery  should  order,  pay  the  plaintiff  500^.,  and  in  de- 
ficit the  plaintiff  should  be  at  liberty  to  sue  out  execution.     Such  co^ovit  was 
^ven:  and  on  the  19th  of  last  December  the  Vice-Chancellor  made  his  decree 
m  both  the  Chancery  suits,  in  favour  of  the  plaintiff..    At  the  end  of  a  month 
from  that  time  the  500^.  not  being  paid,  the  present  execution  was  issued. 
Before  the  month  had  expired,  the  defendant  (under  the  advice  of  counsel) 
lodged  a  caveat,  with  the  intention,  as  he  now  stated,  of  appealing  to  the  Lord 
Chaooellor.     The  decree  had  not  been  passed  by  the  registrar  when  the  execu- 
tion issued,  though  the  minutes  had  been  settled  and  agreed  upon  by  the  solici- 
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tors.  On  behalf  of  the  plaintiflF  it  was  alleged  that  the  defendant  did  not  in 
reality  intend  to  appeal,  having  called  a  meeting  of  his  creditors  to  propose^  a 
composition ;  and  that  a  docket  had  been  struck  against  him.  No  petition  of 
appeal  had  yet  been  presented.  For  the  defendant  it  was  urged  that  no  ulti- 
mate decision  of  the  Chancery  suits  had  taken  place,  within  the  meaning  of  the 
condition  above  stated,  and,  therefore,  that  the  execution  was  issued  in  violation 
of  the  agreement.     And 

The  Court  (a)  was  of  this  opinion,  and  made  the  Rule  absolute. 

(a)  Lord  Tenterden,  G.  J.,  LitUedale,  Taunton,  and  Patteson,  Jb. 


*EYERETT  v.  YOUELLS.    Jan.  81.  [*349 

Discharging  a  lury  by  consent,  does  not  terminate  the  suit,  but  is  the  same,  in  this 
respect,  as  withdrawing  a  jnror.  And  where  the  plaintiff,  instead  of  going  on  with 
such  suit,  brought  a  new  action  for  a  cause  admitted  to  be  the  same,  the  Court  stayed 
the  proceedings,  but  would  not  grant  the  defendant  his  costs  of  the  latter  suit 

On  the  trial  of  an  action  between  these  parties  at  the  last  Summer  assises 
for  Norfolk,  the  jury  was  discharged,  by  consent,  without  giving  any  verdict. 
The  plaintiff  having  commenced  a  second  action  for  the  same  cause,  F.  Kelly 
obtained  a  rule  nisi  to  stay  all  proceedinffs  in  this  latter  suit,  with  costs. 

F.  Pollock  and  Storks^  Serjt.,  now  £owed  cause,  and  admitted  that  the 
plaintiff  ought  to  proceed  with  the  former  action,  and  not  with  this,  but  con- 
tended that  there  was  no  ground  for  demanding  the  costs  of  the  latter.  Dis- 
charging the  jury  is  the  same  in  effect  as  withdrawing  a  juror,  and  was  not  a 
determination  of  the  former  suit,  Sanderson  v.  Nestor,  Ry.  &  Mood.  402.  If 
this  action  had  gone  on,  the  defendant  might  have  pleaded  the  pendency  of  the 
other  in  abatement,  but  then  he  would  not  have  been  entitled  to  costs  if  the 
plaintiff  had  confessed  the  plea. 

Fer  Curiam.(a)  The  first  action  was  no  more  ended  by  discharging  the 
jury,  than  it  would  have  been  by  withdrawing  a  juror :  and  as  the  defendant 
would  not  have  been  entitled  to  costs  if  he  had  pleaded  in  abatement  that  a 
former  action  was  depending,  he  has  no  claim  to  them  now. 

Eule  absolute,  without  costs. 

(a)  Littledale,  Taunton,  and  Patteson,  Js. 


*HOBY  V.  BUILT,  Gentleman.(a)  [*S50 

An  attorney,  retained  to  conduct  a  cause  at  the  assizes,  cannot  abandon  it,  on  the 
ground  of  want  of  ftmds,  without  giving  the  client  reasonable  notice ;  and,  therefore, 
where  an  attorney  so  retained  gave  notice  to  his  client  on  the  Saturday  before  the 
commission  day  (which  was  on  a  Thursday)  that  he  would  not  deliver  briefs,  unleaa 
he  was  ftimished  with  funds  for  counsers  fees,  and  they  not  being  ftimished,  counsel 
were  not  instructed,  and  a  verdict  passed  against  the  client ;  it  was  held,  in  an  action 
against  the  attorney  for  neglig^ce,  that  the  jury  were  properly  directed  to  find  for 
the  plaintiff  if  they  thought  the  attorney  had  not  given  reasonable  notice  to  the  client 
of  his  intention  to  abandon  the  cause. 


Assumpsit. — ^The  first  count  of  the  declaration  stated,  that  an  action 
depending  between  B.  Kudge  and  Hoby,  and  that  the  now  defendant,  in  con- 
sideration of  a  retainer  as  an  attorney,  undertook  to  attend  to  and  manage  it  for 
Hoby;  that  notice  of  trial  was  given  on  the  26th  of  January  1830  for  we  next 

(a)  This  case,  which  was  argued  and  determined  on  Monday  the  28d  of  January,  wsa 
unavoidably  omitted  in  its  proper  place. 
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Hereford  assises,  and  tliat  it  was  the  defendant's  datj,  and  he  undertook,  with- 
in a  reasonable  time  before  the  action  came  on,  to  deliver  briefs  to  counsel,  and 
instruct  them  to  appear  at  the  trial  and  defend  the  said  action ;  that  though  he 
knew  that  Hobv  had  a  good  defence  to  the  action,  and  had  subpoenaed  wit- 
nesses for  kis  aefenoe,  yet  he  neglected  to  deliver  briefs  and  instruct  counsel, 
whereby  the  cause  was  taken  as  undefended,  and  a  verdict  passed  for  the  then 
plaintiff,  who  had  judgment  for  99^.  10«.  against  Hoby,  the  present  plaintiff, 
and  took  his  goods  in  execution.  The  second  count  stated,  that  the  defendant 
undertook  to  manage  the  cause  in  a  skilful  manner,  but  that  he  did  not  appear, 
and  concluded  like  the  first  count ;  and  the  third  charged  negligence  generally. 
The  fourth,  fifth,  and  sixth  counts  were  similar  in  form  to  the  first  three,  but 
referred  to  an  action  brought  by  H.  Watkins  against  the  present  plaintiff, 
wherein  he  recovered  72^.  10«.,  and  took  his  body  in  execution.  Plea,  non-as- 
sompsit. 

At  the  trial  before  Bosanquet,  J.,  at  the  Spring  assizes  for  Hereford  18S1,  it 
*3511  ^PP^^^^  ^^  evidence,  that  two  ^actions  were  depending  against  Hoby, 
-'  one  of  them  at  the  suit  of  Rudge,  and  the  other  at  the  suit  of  Watkins; 
and  that  Hoby  had  retained  the  defendant  (an  attorney)  to  defend  both  the 
actions  at  the  assizes  for  that  county,  and  the  defendant  Built,  so  late  as  Mon- 
day the  20th  of  March  1881  (Thursday  the  24th  being  the  commission  day  at 
Hereford),  caused  subpoBuas  to  be  issued  in  the  cause,  and  on  Saturday  the 
26th,  the  witnesses  being  in  attendance,  the  causes  were  taken  as  undefended, 
and  verdicts  found  for  the  plaintiffs;  on  which  judgments  were  entered  up,  and 
Hoby  was  taken  in  execution.  On  the  part  of  the  defendant  it  was  proved, 
that  on  the  Saturday  (18th  of  March)  before  the  commission  day,  the  defendant 
came  to  Hoby  with  one  Woodhouse,  an  attorney,  and  said  that  he  had  recom- 
mended Hoby  to  let  Woodhouse  prepare  the  briefs,  and  conduct  the  rest  of  the 
defence ;  and  Hoby  directed  Woodhouse  to  do  so,  and  Woodhouse  then  engaged 
to  prepare  the  briefe  and  conduct  the  defence,  on  condition  that  Hoby  would 
furnish  him  with  funds  to  fee  counsel.  Hoby  never  did  supply  those  funds, 
and  briefe  were  not  delivered.  It  further  appeared  that  Woodhouse  had  fre- 
quently before  taken  business  into  court  for  Built,  and  managed  it  for  him ; 
and  that  on  the  occasion  in  question,  he  had  charged  Built  for  the  business 
done  for  Hoby,  and  considered  him  (Built)  as  paymaster.  It  was  contended 
by  the  defendant's  counsel,  first,  that  the  duty  of  delivering  briefs  had,  by  con- 
sent of  the  plaintiff,  been  transferred  from  Built  to  Woodhouse ;  and,  secondly, 
assuming  that  Woodhouse  acted  merely  as  the  agent  of  Built,  still  the  latter 
had  done  all  which,  under  the  circumstances,  he  was  bound  to  do ;  for  an  attor- 


:  Judge  told  the  jury  that  the  plaintiff  undoubtedly  ' 
tied  to  recover,  if  it  was  agreed  between  all  the  parties,  that  after  Saturday  the 
18th  of  March,  Built  should  cease  to  be  the  attorney ;  and  he  left  it  to  them 
to  say,  whether,  after  that  time,  Woodhouse  acted  as  the  attorney  of  Hoby,  or 
merely  as  the  agent  of  Built. 

As  to  the  other  point,  he  was  of  opinion  that  although  an  attorney  who  under- 
takes a  cause  is  not  bound,  at  all  events,  to  proceed  with  it  if  he  is  not  supplied 
with  funds,  yet,  that  an  attorney  who  has  undertaken  a  defence  with  a  view  to 
trials  cannot  al»ndon  it  on  the  eve  of  the  assizes,  without  giving  his  client  a 
reasonable  opportunity  of  resorting  to  other  assistance ;  and  he  directed  them 
to  consider  whether  the  notice  given  in  this  case  was,  with  reference  to  all  the 
eircnmstances,  reasonable  in  that  respect.  The  jury  found  a  verdict  for  the 
]^«in^,  with  166/.  10«.  damages.  In  last  Easter  term,  a  rule  nisi  was  obtained 
for  a  new  trial,  on  the  ground  of  misdirection. 

Ludlow,  Seijt.,  and  Tal/aurdf  now  showed  cause.  The  jury  here  have  found 
that  the  defendant  did  not  give  a  reasonable  notice  of  the  necessity  of  funds 
being  produced.    If  so,  he  could  not  abandon  his  client  on  the  eve  of  the  trial. 
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In  Mordecai  v.  Solomon,  Sayer,  172,  the  Court  said,  that  when  an  attorney  has 
commenced  a  suit  upon  the  credit  of  his  client,  he  ought  to  proceed  in  it, 
although  the  client  do  not  bring  him  money  every  time  he  ^applies  for  picoeo 
it.  And  in  Cresswell  v.  Byron,  14  Ves.  272,  Lord  Eldon  said:  "The  L  ^^ 
Court  of  Common  Pleas,  when  I  was  there,  held,  that  an  attorney  having  quitted 
his  client  before  trial,  could  not  bring  an  action  for  his  bill."  In  Rowson  v. 
Earle,  1  M.  &  M.  538,  and  see  1  Sid.  31,  the  attorney  gave  notice  that  he 
would  give  up  the  papers  for  want  of  funds,  and  no  question  was  made  as  to 
the  reasonableness  of  the  notice;  but  here  the  jury  have  found  there  was  not 
reasonable  notice. 

Thuigery  in  support  of  the  rule.  It  is  not  necessary  to  contend  that  an 
attorney  may  abandon  his  client  at  the  eve  of  trial  \  but  here,  when  the  plain- 
tiff was  told  in  sufficient  time  that  funds  were  required,  he  made  no  objection 
to  the  demand ;  and  it  is  evident  that  there  was  an  understanding  that  it  should 
be  complied  with.  He  has,  therefore^  no  right  to  complain  of  the  defendant's 
not  appearing  at  the  trial.  In  Mordecai  v.  Solomon,  Sayer,  172,  it  did  not 
appear  that  the  money  was  wanted  for  any  particular  purpose.  And  Lord 
Eldon,  in  Creswell  v,  Byron,  does  not  say  that  notice  was  given  before  the 
attorney  quitted  his  client.  Rowson  v,  Earle  is  a  very  strong  authority  for  the 
defendant.  There  Lord  Tenterden  says :  "  It  is  not  to  be  expected  that  any 
attorney  will  carry  on  a  cause  of  an  indefinite  length,  unless  he  is  furnished 
with  funds  so  to  do.  He  (the  plaintiff)  had  a  right,  undoubtedly,  to  say  he 
would  not  go  on,  unless  he  was  furnished  with  the  means  so  to  do." 

Lord  Tenterden,  C.  J.  The  learned  Judge's  direction  was  quite  correct. 
If  an  attorney  desires  to  quit  his  client,  he  must  give  him  reasonable  notice. 
It  was  left  '''to  the  jury  as  a  fact  to  say  whether  reasonable  notice  was  r^^p.A 
given  in  this  case  or  not,  and  they  have  found  that  it  was  not.  ■- 

LiTTLEDALE,  J.  The  law  was  laid  down  most  correctly  to  the  jury.  There 
was  not  sufficient  time  to  have  the  attorney  changed  between  Saturday  and 
Thursday,  and  there  might  have  been  a  difficulty  in  the  plaintiff's  raising  the 
money  in  that  time.  Under  the  circumstances  of  this  case,  the  defendant 
should  at  least  have  had  an  application  made  to  the  Court  to  postpone  the  trial. 

Taunton  and  Patteson,  Js.,  concurred.  Rule  discharged. 


STEPHENS,  Clerk,  v.  BADCOCK.     Jan.  81. 

J.,  an  attorney,  wlio  was  acouBtomed  to  receiye  certain  daes  for  the  plaintiff,  his  client, 
went  (Vom  home,  learing  B.,  his  clerk,  at  the  office.  B.,  in  the  absence  of  his  master, 
received  money  on  account  of  the  above  dues  for  the  client  (which  he  was  authorized 
to  do),  and  gave  a  receipt  signed  *<  B.,  for  Mr.  J."  J.  was  in  bad  circumstances  when 
he  left  home,  and  he  never  returned ;  but  it  did  not  appear  that  his  intention  so  to 
act  was  known  at  the  time  of  the  payment  to  B.  B.  afterwards  refused  to  pay  the 
money  over  to  the  client,  and  on  assumpsit  brought  against  him  for  money  had  and 
received,  it  was 

Held,  that  the  action  did  not  lie ;  for  that  the  defendant  received  the  money  as  the  agent 
of  his  master,  and  was  accountable  to  him  for  it,  the  master  on  the  other  hand  being 
answerable  to  the  client  for  the  sum  received  by  his  clerk ;  and  there  was  no  privity 
of  contract  between  the  present  plaintiff  and  defendant 

Assumpsit  for  money  had  and  received,  &c.  Plea,  the  general  issue.  At 
the  trial  before  Taunton,  J.,  at  the  Cornwall  Lent  assizes,  1831,  the  following 
facts  appeared.  The  plaintiff  was  rector  of  Ludgvan,  near  Penzance ;  the  de- 
fendant had  been  clerk  to  Mr.  Samuel  John,  an  attorney,  whom  the  plaintiff 
had  for  several  years  employed  to  receive  his  rents  and  tithes.  On  the  10th  of 
August,  1829,  John,  being  in  embarrassed  circumstances,  left  his  home ;  he 
had  not  returned,  and  *a  commission  of  bankrupt  had  issued  against  r^oe  e 
him,  when  this  action  was  brought.    After  his  departure^  and  before  the  ^ 
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canse  of  it  was  known  in  his  office,  Reynolds,  his  principal  clerk,  who  had 
occasionally  received  payments  for  him  in  his  absence,  went  to  attend  Bodmin 
usixes,  leaving  the  defendant  behind.  At  the  assizes,  at  some  time  from  the 
18th  to  the  20th  of  August,  Reynolds  first  heard  that  John  was  not  likely  to 
return.  In  Reynolds's  absence,  one  of  the  plaintiff's  parishioners  called  at  the 
office  to  pay  9/.  Os.  2d,,  on  account  of  a  composition  for  tithes.  The  defendant 
said  that  Mr.  John  was  absent,  but  he  would  receive  the  money  (which  he  was, 
in  &ct,  authorized  by  Reynolds  to  do) ;  it  was  paid  to  him,  and  he  gave  a 
stamped  receipt  for  the  sum,  as  follows : — ''  Received  20th  August,  1829,  of 
Mr.  H.  T.,  91  0«.  2d.,  for  half  a  year's  composition  for  tithes  due  to  Rev.  J. 
S-atLady-^laylastpast,  for  Mr.S.  John.  John  Badcock."  On  Reynolds's  return 
the  defendant  accounted  to  him  for  other  sums  received  during  his  absence,  but 
said  nothing  of  this :  nor  did  Reynolds  know  of  this  payment  till  the  end  of 
the  year.  Reynolds  stated^  that  at  the  time  of  these  transactions,  John  was 
indebted  to  the  plaintiff  on  the  balance  of  account  between  them.  It  did  not 
i^pear  that  the  defendant  had  any  claim  upon  John.  The  defendant  having 
refused  to  pay  the  plaintiff  the  9^.  (which  he  had  not  paid  over  to  John  or  his 
estate),  this  action  was  brought  to  recover  it.  Two  objections  in  point  of  law 
were  taken  at  the  trial :  first,  that,  as  the  defendant  acted  only  as  clerk  to  John 
in  receiving  the  sum  in  question,  the  action  should  have  been  brought  against 
his  principal ;  to  which  point  Sadler  v.  Evans,  4  Burr.  1984,  and  Miller  v.  Aris, 
^3561   ^  ^^^*  ^*  ^*  ^^f  ^'f  S^^  ^^v  i^  which  Lord  *Kenyon  recognised  the 

^  principle  of  the  former  case,  were  cited :  secondly,  that  the  plaintiff 
could  not  recover  the  money  as  had  and  received  by  the  defendant  to  his  use, 
there  being  no  privity  of  contract  between  them;  as  to  which  Williams  v,  Eve- 
rett, 14  East,  582,  was  referred  to.  Taunton,  J.,  thought  the  money  was 
recoverable,  as  having  been  paid  to  the  defendant  under  a  mistake,  and  not  paid 
over  by  him  to  his  principal  before  notice.  He  therefore  directed  a  verdict  for 
the  plaintiff,  giving  leave  to  enter  a  nonsuit.  A  rule  nisi  having  been  obtained 
for  that  purpose, 

Praed,  on  a  former  day  of  the'term  showed  'cause.(a)  This  verdict  ought 
not  to  be  disturbed.  The  action  for  money  had  and  received  is  a  remedy  in  the 
nature  of  a  bill  in  equity,  and  properly  applicable  where  money  has  been  paid 
into  the  hands  of  one  person  which,  ex  soq^io  et  bono,  belongs  to  another.  The 
defendant  cannot  set  up  in  defence  his  own  liability  to  John,  his  employer;  for 
if  80,  he  might  have  claimed  to  hold  the  money  against  both  the  plaintiff  and 
the  party  who  paid  it,  as  long  as  John  continued  aldsent.  But  it  is  clear,  that 
if  the  defendant  had  paid  over  this  money  to  the  plaintiff,  John,  if  he  had  after- 
wards returned,  could  not  have  maintained  an  action  against  the  defendant  for  it. 
As  to  the  first  objection  taken  at  the  trial,  that  payment  of  this  money  to  the  de- 
fendant was,  in  fact,  payment  to  his  principal ;  to  support  that  argument,  it  ought 
to  he  shown  that  the  defendant  was,  at  the  time  of  payment,  the  lawMly  con- 
stituted agent  of  Jx)hn.  But  John  had  absconded  ten  days  before :  he  could 
*3571  ^^^  constitute  an  agent  for  that  ^purpose :  it  was  as  if  a  party  had 

^  become  lunatic,  and  an  agent  previously  employed  by  him  had  continued 
*3581  ^  i^^^^i^^  money  in  his  name ;  as  in  Stead  v,  Thomton,(6)  ^decided 

^  this  term.    The  money,  therefore,  having  been  paid  to  the  defendant 

(a  }Before  Lord  Tenterden,  C.  J.,  Littledale,  Taunton,  and  Patteson,  Js. 

(6)  STEAD,  Assignee  of  HARTLEY,  v.  THORNTON.    Jan,  18. 

Where  the  assignee  of  a  bankrupt  is  removed,  and  a  new  one  appointed,  Quasre,  whether 
a  psrty  having  money  in  his  hands  which  he  reoelred  on  account  of  the  bankrapt's 
eitete,  in  the  eharaeter  of  agent  to  the  late  assignee,  be  liable  in  assumpsit  for  money 
hid  and  received  to  the  use  of  the  newly  appointed  one  ? 

Eat,  the  former  asrignee  haring  been  insane  when  the  money  was  received:  Held,  that 
seek  reeuver  was  liable  at  all  events ;  for  he  could  not  be  the  agent  of  an  insane 
Vna^  and,  therefore,  h^d  the  property  as  a  mere  stranger. 
Vox.  XXra.— 11 
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on  a  mistaken  rapposition  that  he  was  a  lawful  agent,  may  now  be  recovered 
from  him  by  the  party  to  whom  it  belongs.  Then  as  to  the  objection  that  there 
is  no  privity  of  contract ;  where  the  de^ndant,  by  natural  justice,  is  under  an 
obligation  to  refund,  the  law  implies  a  debt,  and  gives  this  form  of  action ; 
<^  as  for  money  the  defendant  has  received  from  a  third  person,  which  he  claims 
title  to  in  opposition  to  the  plaintiff's  right:  and  which  he  had,  by  law, 
authority  to  receive  from  such  third  person/'  Moses  v,  ^Macferlan,  2  p^oui 
Burr.  1008.  There  the  plaintiff  was  held  entitled  to  recover,  though  ^ 
there  was  nothing  lit:e  a  contract  of  the  kind  stated  in  the  declaration ;  and  it 
was  so  in  Clarke  v.  Shoe,  Cowp.  197.  As  to  the  cases  relied  upon  on  the  other 
side,  Sadler  v.  Evans,  4  Burr.  1984,  was  an  action  to  try  a  right;  and  there- 
fore, ought  to  have  been  brought  against  the  principal.  In  Miller  v.  Aris,  1 
Selw.  N.  P.  92,  n.,  8th  ed.,  the  decision  itself  is  no  additional  authority  for  die 

A80U|f P8IT  for  money  liad  and  reoeiyed.  At  the  trial  before  Parke,  J.,  at  the  York- 
shire Lent  assizes,  1881,  it  appeared  that  the  money  in  question  was  part  of  the  bank- 
rupt's estate,  and  had  been  received  by  the  defendant  in  the  capacity,  as  it  was  alleged, 
of  agent  to  his  brother,  who  was  assignee  of  the  bankrupt,  but  who  became  insane, 
and  was  so  during  the  whole  time  when  the  money  was  received.  He  was  afterwards  re- 
moved, and  the  present  assignee,  the  plaintiff,  appointed  in  his  stead.  At  the  trial  it 
was  contended  that  the  money  having  been  received  by  the  defendant  as  agent  for  his 
brother,  the  late  assignee,  there  was  no  privity  of  contract  between  the  parties  to  this 
action,  that  it  ought  to  have  been  brought  against  the  representatives  of  the  late  as- 
signee, and  that  the  defendant  was  answerable  to  them  alone.  The  learned  Judge 
directed  a  nonsuit,  with  leave  to  move  to  enter  a  verdict  for  the  plaintiff.  A  rule  nisi 
having  been  obtained  accordingly, 

John  Williamt  and  Starkie  now  showed  cause,  and  restated  the  ground  of  nonsmt  The 
imbecility  of  the  former  assignee  makes  no  difference ;  he  was  assignee  in  point  of  law 
till  removed,  and  the  defendant  would  have  been  liable  in  an  action  brought  by  him  for 
the  money  received  on  account  of  the  estate.  The  assignee's  want  of  intellect  would 
have  been  no  defence  to  such  an  action  against  his  agent.  The  defendant  then  eon* 
tinues  to  be  legally  liable  for  this  money  to  the  representatives  of  the  late  assignee,  and 
therefore  no  privity  of  contract  can  be  raised  between  the  defendant  and  the  new  as- 
signee. Sect  66  of  the  bankrupt  act,  6  G.  4,  c.  16,  applies  only  to  debts  due  to  the 
bankrupt  at  the  time  of  the  fresh  assignment;  here  the  debt  was  not  due  to  the  bank- 
rupt but  to  the  former  assignee. 

F,  Pollock  (and  Alexander  was  with  him),  etmtrA.  The  [former  assignee  having  been 
insane,  the  defendant  must  be  taken  to  have  received  the  money  on  his  own  responsi- 
bility, and  not  as  agent  Where  a  person  receives  money  wiUi  the  knowledge  that 
anoUier  party  is,  or  will,  under  certain  circumstances,  be  entitled  to  it,  there  is  suffi- 
cient privity  to  make  the  receiver  liable  at  the  suit  of  such  other  party.  Littlewood  r. 
Williams  (1  Marsh.  589;  6  Taunt  277).  The  argument  on  the  other  side  would  intro- 
duce a  circuity  of  action :  a  new  assignee  would  have  to  sue  the  old,  and  he  to  sue  the 
agent,  who  had  received  money  and  not  paid  it  over.  Such  agent  cannot  indeed  be 
liable  to  two  sets  of  assignees  at  the  same  time,  but  he  may  be  to  both  successively. 
De  Cosson  v.  Yaughan  ^10  East,  61),  shows  that  under  the  former  bankrupt  acts  a  new 
assignee  might  recover  m  debt  upon  a  judgment  recovered  on  behalf  of  the  bankrupt's 
estate  by  an  assignee  who  had  been  removed ;  and  that  case  is  applicable  here.  (Here 
he  was  stopped  by  the  Court) 

Lord  TsMTEaDSK,  C.  J.  We  are  not  called  on  to  decide  how  the  case  would  be  if  the 
defendant  had  received  this  money  as  the  duly  constituted  agent  of  the  former  assignee. 
He  could  not  be  so,  that  assignee  having  been  incompetent  to  appoint  any  agent.  He  is, 
therefore,  in  the  situation  of  any  other  person  who  has  received  and  has  in  his  hands  a 
part  of  the  bankrupt's  estate,  and  is  undoubtedly  liable  to  those  who  represent  that 
estate. 

Pabke,  J.  If  the  receipt  of  this  money  had  taken  place  under  such  circumstances 
that  the  former  assignee  could  have  been  charged  with  it,  as  he  might  if  he  had  received 
it  by  his  agent  or  clerk,  I  should  have  thought  this  action  not  maintainable.  But  here 
the  receipt  was  that  of  the  defendant  alone,  who  stood  in  the  situation  of  a  mere 
stranger,  and  held  the  money  subject  to  the  claim  of  the  assignees  who  might  be  after- 
wards appointed. 

Pattksoit,  J.  It  is  unnecessary  to  say  what  might  have  been  the  case  if  the  de- 
fendant had  received  the  money  as  agent  to  his  brother.  It  is  sufficient  that  he  did  not 
stand  in  that  situation,  the  brother  being  incapable  of  having  an  agent 

Bule  absolute. 
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defendant.  In  Williams  t;.  Byerett,  14  East^  582,  it  was  held  that  no  privity 
of  contract  existed,  because  the  defendants,  although  they  had  received  money 
with  directions  to  apply  it  to  the  use  of  the  plaintiff,  had  not  only  never  as- 
sented,  but  expressly  refused  so  to  do.  Here  it  is  not  disputed  that  the  plain* 
tiff  is  entitled  to  the  money :  the  defendant,  on  the  contrary,  has  represented 
himself  to  the  party  who  paid  it,  as  an  agent,  having  the  authority  to  re- 
ceive it  for  the  plaintiff,  according  to  the  intention  of  that  party.  His  own  re- 
ceipt is  conclusive  on  that  head. 

FolleUj  contrd.  This  action  should  have  been  brought  against  John,  and  not 
against  the  defendant.  It  is  true  that  an  action  like  the  present  lies  where  the 
defendant  has  received  money  which  ex  sequo  et  bono  belongs  to  the  plaintiff : 
and  that  a  privity  of  contract  may  be  inferred  in  many  cases,  though  not  directly 
established.  But  here  it  is  assumed  that  something  is  due  ex  sequo  et  bono, 
and  that  point  cannot  be  tried  between  the  present  parties.  The  equity  relied 
upon  by  the  plaintiff,  depends  on  the  state  of  accounts  between  him  and  John, 
toofft  ADcl  a  mere  clerk  or  servant,  which  the  defendant  was  *(for  he  cannot 
^  be  considered  an  agent),  was  not  in  a  situation  to  judge  of  this.  The 
form  in  which  he  signed  the  receipt,  shows  the  capacity  in  which  he  took  the 
money.  [Lord  Tentebden,  C.  J.  He  siffus  the  receipt  on  behalf  of  John,  the 
money  bemg  received  for  the  plaintiff  and  Delondng  to  him.]  If  a  bill  of  ex- 
change were  so  signed,  the  party  signing  would  not  be  liable  either  on  the 
special  or  common  counts.  Qreat  inconvenience  might  arise  if  an  action  of  this 
land  could  be  brought  against  a  servant  who  has  no  means  of  contesting  it,  the 
master  being  abroad  and  having  the  accounts  with  him,  which  might  Ornish  a 
defence.  And  nothing  can  be  decided  here  on  the  assumption  that  John  has 
absconded,  and  will  not  return :  there  is  no  regular  proof  of  that :  as  far  as 
appears  on  the  evidence  he  might  have  returned  at  any  time,  and  he  might  then 
have  claimed  this  money  from  the  defendant.  The  cases  where  it  has  been 
held  that  an  action  in  the  present  form  lay  for  sums  to  which  the  plaintiff  had 
a  claim,  and  which  had  been  improperly  received  in  the  first  instance,  do  not 
apply  here.  Some  grounds  must  be  shown  for  inferring  a  contract  to  pay  over 
the  money  received  to  the  plaintiff :  here  none  appear.  Such  an  assumpsit 
cannot  be  raised  upon  the  facts  in  the  present  case,  when  the  defendant,  even 
if  he  had  been  compelled  to  pay  this  demand  of  the  plaintiff,  might,  upon  John's 
return,  have  been  obliged  by  law  to  pay  the  same  sum  to  him,  if  it  had  ap- 
peared that  the  plaintiff  was  debtor  to  John  in  that  amount  on  the  balance  of 
accounts  between  them.  As  to  the  cases  cited  at  the  trial ;  it  is  said  that  Sad* 
^3611  ^^^  ^'  -^^^^^^  ^  Burr.  1984,  was  an  action  *to  try  a  right ;  but  this  is  so 
-■  too.  [Lord  Tentbbden,  C.  J.  There  is  no  proof  that  any  right  is  in 
dispute.]  Williams  v,  Everett,  14  East,  582,  was  cited  at  the  trial  to  show 
that  money  had  and  received  does  not  lie,  except  where  the  fact  will  raise  an 
implied  contract  to  hold  the  money  received  to  the  use  of  the  plaintiff.  Where 
money  is  paid  to  a  servant,  as  it  was  here,  no  contract  can  be  implied  but  to 
pay  it  over  to  his  own  master.  It  cannot  be  assumed  that  he  received  it  with 
an  implied  undertaking  to  pay  it  into  the  hands  of  a  person  to  whom  his  mas- 
ter might  or  might  not  be  indebted.  In  Edden  v,  Bead,  8  Campb.  888,  it  was 
held  that  this  action  did  not  lie  against  a  banker's  clerk  for  money  alleged  to 
hare  been  paid  to  him  in  that  capacity,  and  for  which  he  had  given  a  receipt 
in  the  names  of  his  employers.  Our,  adv,  vuU. 

Lord  Tentterden,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  &cts  of  the  case,  his  Lordship  proceeded  as  follows : — Under  these 
<aream8tancea  my  learned  brother  who  tried  the  cause,  thought  that  the  sum  in 
question  might  be  recovered  from  the  defendant  as  money  paid  to  him  in  a  mich 
^e.  But  we  are  of  opinion  that  it  cannot  be  so  recovered.  It  is  perfectly 
elear  that  the  defendant  received  it  as  the  agent  or  servant  of  John,  and  must 
have  paid  it  over  to  him  if  he  had  returned.  The  receipt  given  was  the  receipt 
of  John,  and  (if  he  had  not  been  bankrupt)  would  have  ^n  evidence  against 
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him  in  an  action  brought  by  the  present  pluntiff.  This  differs  from  the  ( 
decided  in  the  former  part  of  the  term,  where  a  *party  was  held  to  have  r^o^q 
received  money  belonging  to  a  bankrupt's  estate,  on  behalf  of  the  gene-  *- 
ral  body  of  creditors^  and  not  for  an  assignee  who  had  become  lunatic.  There 
the  defendant  could  have  no  authority  to  receive  it  for  the  lunatic  assignee  ^ 
here  Badcock  was  clearly  the  agent  of  John  when  he  received  the  money,  and 
did  receive  it  in  that  capacity.  On  the  ground  then  that  there  was  no  privity 
of  contract  between  the  defendant  and  plaintiff,  but  that  the  privity  of  con- 
tract was  between  the  defendant  and  John,  and  between  John  and  the  plaintiff, 
we  think  the  rule  for  a  nonsuit  must  be  made  absolute.  Rule  absolute. 


R.  S.  SHEARS  and  J.  H.  SHEARS  v,  ROGERS,  Executor  of  the  last  Will 
and  Testament  of  JOHN  MORGAN,  the  elder,  deceased.     Jan.  20. 

Semble,  that  to  render  a  conTeyance  fraudulent  within  the  statute  18  Elii.  o.  6,  the 
party  at  the  time  of  making  it  most  be  indebted  to  the  extent  of  insoWency.  But 
where  a  person  owing  102/.  on  a  bond,  wrote  to  the  obligee  that  he  and  his  wife  were 
bound  down  by  pecuniary  embarrassments,  and  that  the  obligee's  proceeding  to  ex- 
tremities would  render  Uie  debtor's  wife  after  his  death  perfectly  destitute,  and  a 
month  afterwards,  for  a  nominal  sum  of  ten  shillings,  and  in  consideration  of  natural 
love  and  affection,  assigned  a  lease  (ot  the  value  of  206Z.)  to  A.,  in  trust  for  his  own 
benefit  for  life,  and  after  his  death  for  that  of  one  of  his  daughters-in-law ;  and  he 
soon  afterwards  died,  having  by  will  made  the  assignee  of  the  lease  his  executor ;  by 
whieh  assignment  of  the  lease,  the  residue  of  his  property  became  insufficient  to  dis- 
charge the  bond-debt: 

Held,  Uiat  the  assignment  was  within  the  meaning  of  the  statute,  and  utterly  void 
against  creditors,  and  that  the  lease  was  assets  in  the  hands  of  the  executor. 

Debt  on  bond  given  by  the  testator,  John  Mor^n,  the  elder,  to  the  plain- 
tiffs in  the  penal  sum  of  700Z.  Plea,  plene  administravit  praeter  eoods  and 
chattels  to  the  value  of  106/.  8s.  Ud.  Replication,  assets  ultra  that  sum ; 
upon  which  issue  was  joined.  The  plaintiffs  also,  by  way  of  suggestion, 
as  a  breach  of  the  condition  of  the  bond  (which  was  for  ^indemnifying  picogo 
sureties),  the  neglect  of  Morgan,  the  younger,  to  pay  certain  interest,  ^ 
for  the  due  discharge  of  which  by  him  the  plaintiff  had  become  bound,  and 
which,  in  consequence  of  such  neglect,  they  were  forced  to  pay. 

At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Loncion  sittings  after 
Michaelmas  term,  1830,  a  verdict  was  found  for  the  plaintiffs  for  the  debt,  and 
Is.  damages ;  and  upon  the  breach  assigned  the  jury  assessed  the  damages  at 
the  sum  of  102/.  10s.,  but  the  verdict  upon  the  plea  was  taken  subject  to  the 
opinion  of  this  Court,  whether  or  not  the  lease  of  certain  premises  belonging 
to  the  testator,  hereafter  mentioned,  of  the  agreed  value  of  200/.,  was  assets 
ultra  the  said  sum  of  106/.  8s.  lid.  confessed  in  the  defendant's  plea,  upon  the 
following  case : — 

The  plaintiffs,  as  sureties  for  Morgan  the  younger  in  a  bond  recited  in  the 
above  suggestion,  had,  before  the  14th  of  January,  1829,  been  obliged  to  pay 
to  J.  Taggart,  the  obligee  of  that  bond,  102/.  10s.  for  arrears  of  interest  due 
upon  the  principal  sum  of  350/.,  and  which  J.  Morgan  the  younger  had 
neglected  to  pay.  Afterwards,  and  in  the  same  month  of  January,  one  Mason, 
as  the  attorney  of  the  testator,  and  on  his  behalf,  wrote  and  sent  the  following 
letter  to  the  plaintiffs  respecting  such  payment :  <'29th  January,  1829.  I  am 
requested  by  Mr.  Morgan  to  write  to  you  on  the  subject  of  the  bond-debt  from 
himself  and  son.  Mr.  Morgan,  jun.,  has  proposed  to  his  father  to  execute  a 
mortgage  of  his  property  in  Milford  as  a  security  for  the  amount,  for  the  pay- 
ment of  which  you  nave,  as  I  understand,  been  called  upon  by  Ml".  Taggart. 
Was  this  a  debt  of  the  father's  I  should  not  have  a  word  to  say,  but  as  the 
son's,  I  hope  you  will  view  it  in  a  different  light,  and  assist  me  in  '^'placing  r^^^ 
the  burthen  on  the  shoulders  which  ought  to  bear  it."    The  letter  then  >- 
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stated,  ilul  Morgan  the  elder  was  fast  going  into  his  grave,  in  oonseiiuenoe  of 
fits,  which  had  twioe  rendered  him  insensible ;  and  that  his  wife  had  been  seven 
weeks  confined  to  her  bed  bj  a  dangerous  complaint :  and  it  then  added,  <<  In 
shorty  in  their  present  state,  it  is  most  afflicting  to  see  them  still  further  bowed 
down  hjpecuniary  embarrcusments.  Yon  have  always  been  kind  friends  to  John 
Morgan,  and  as  such  have  been  equally  so  to  the  fi&ther ;  and  I  therefore  feel  per- 
suaded would  not  carry  matters  to  extremities  against  him,  which  would  render 
his  wife,  afier  his  death,  perfectly  destitute"  The  phuntiffs  in  their  reply 
stated  that  they  had  paid  102/.  on  account  of  interest,  and  that  although  they 
might  allow  time,  they  should  hold  Morgan,  senior,  responsible.  At  the  time 
of  sending  the  letter,  the  testator  was  possessed  of  a  lease  of  a  cottage  and 
premises  in  the  county  of  Hants  for  the  remainder  of  a  term  of  2000  years  at 
a  pepper-corn  rent,  which  cottage  and  premises  were  in  his  own  occupation ; 
and  after  the  plaintiffs'  answer  to  Mason's  letter,  a  deed  of  assignment  of  such 
lease  and  premises  was  prepared  by  Mason,  as  the  attorney  of  the  testator,  and 
on  the  2d  of  March,  1829,  was  executed  by  the  testator;  by  which  deed  it  was 
declared,  that  for  the  nominal  sum  of  10s.,  and  in  consideration  of  natural  love 
and  affection  to  the  two  daughters-in-law  of  his  then  late  wife,  deceased,  the 
testator  assigned  the  said  lease  and  premises  to  the  defendant,  in  trust  to  and 
for  the  use  and  benefit  of  the  testator  for  life;  and  after  his  death,  for  the 
benefit  of  one  of  such  daughters-in-law^  subject  to  a  charge  of  5/.  in  favour  of 
the  other. 

^/»ei  The  testator  continued  in  possession  of  the  above  '^'leasehold  premises 
^^^  till  his  death,  which  happened  on  the  81st  of  May,  1829.  By  his  will 
he  appointed  the  defendant  executor,  and  he,  after  the  testator's  death,  took 
possession  of  his  effects.  The  defendant  was  afterwards  reouired  by  the  plain- 
tiff to  sell  the  leasehold  premises,  and  repay  them  the  lO^L  10s. ;  which  not 
being  done,  the  present  action  was  brought. 

The  testator,  at  the  time  of  executing  the  assignment  to  the  defendant,  was 
sdsed  and  possessed  of  the  following  property,  viz. : — An  estate  for  his  life  at 
Broughton,  producing  a  rental  of  50/.     An  annual  superannuation  allowance 
from  the  excise,  70/.    The  leasehold  estate  before  mentioned.     And  a  freehold 
field  at  Broughton^  of  the  estimated  value  of  100/.     He  also  died  possessed  of 
cash  in  a  savings  bank,  52/.,  and  household  furniture,  &c.,  85/.     The  defendant, 
before  he  had  notice  of  the  bond,  delivered  to  one  R.  Hayward,  the  husband 
of  one  of  the  daughters-in-law,  and  at  his  request,  the  deed  of  assignment 
of  the  2d  of  March,  1829 ;  and  the  other  documents  comprising  the  title 
were  in  the  house  with  the  testator's  other  effects,  from  whence  they  were 
taken  by  Hayward.     The  key  of  the  leasehold  premises  was  never  delivered  by 
Hayward  to  the  defendant.     The  testator's  effects  remained  on  the  premises 
un^  the  month  of  December,  1829,  when  they  were  removed  for  the  purpose 
of  sale,  and  the  testator's  housekeeper  and  Hayward's  daughter  continued  in 
^e  occupation  for  about  six  weeks  or  two  months  after  his  death ;  and  after 
tbat  period,  the  premises  were  unoccupied  till  the  month  of  May,  1880,  when 
Hayward  let  them  to  a  tenant.     No  demand  was  made  of  the  title  deeds,  or  of 
possession,  by  the  defendant,  but  within  three  months  after  the  death  of  the 
*3661  ^^^^^>  Hayward  was  sent  for  by  the  defendant's  attorney  and  was 
^  ^informed  by  him  that  proceediuffs  would  probably  be  instituted  respect- 
ing the  estate ;  and  Hayward  said,  he  should  not  give  up  the  premises  unless 
oblked  so  to  do. 

&mynj  for  the  plaintiff.  The  lease  was  assets  in  the  hands  of  the  defendant 
as  executor,  for  the  assignment,  bein^  fraudulent,  was  utterly  void  by  the 
stfttate  18  Elis.,  c.  5,  and  the  lease,  bemg  in  the  possession  of  the  testator  at 
the  dme  of  his  death,  passed  to  the  executor.  The  statutes  as  to  fraudulent 
oonTeyanoes  have  alvrays  been  construed  as  authorizing  the  party  who  seeks  the 
Iwa^t  of  those  statutes  to  treat  the  fraudulent  gift  as  void,  so  that  the  case  as 
to  him  is  the  same  as  if  no  such  gift  had  been  made,  Leonard  v.  Bacon,  Gro. 
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Eliz.  234.  Bethel  v.  Stanhope,  Cro.  Elis.  810,  also  shows  that  where  a  man 
makes  a  fraudalent  gift  of  his  goods  and  chattels,  and  dies  indebted,  the  role 
is  to  consider  the  gift  as  utterly  void  against  all  his  creditors^  and  Uie  debtor 
to  have  died  in  full  possession  with  respect  to  their  claims,  so  that  the  efiects 
are  just  as  much  assets  in  the  hands  of  the  personal  representative,  or  to  credi- 
tors, as  if  no  such  attempt  to  alter  the  disposal  of  them  had  been  made.  If  a 
chattel  real  be  the  subject  of  the  voluntary  and  fraudulent  gift,  the  rule  of 
construction  which  attaches  the  thing  so  fraudulently  given  away  to  the  assets 
of  the  deceased  as  parcel  of  his  estate,  will  equally  apply.  Thus,  where  A., 
2  Roll.  Eep.  178,  being  indebted  to  B.,  made  C.  his  executor,  and  died ;  and 
G.,  the  executor,  promised  B.,  on  good  consideration,  that  if  he  could  discover 
any  goods,  parcel  of  the  testator's  estate  at  the  time  of  his  death,  he  should 
have  such*  goods  in  satisfaction ;  and  the  question  was,  whether  a  lease  for 
years,  conveyed  to  a  stranger  by  the  testator  in  his  lifetime  fraudulently, 
^should,  in  law,  be  parcel  of  his  estate  at  the  time  of  his  death  or  not  ?  r^oa'r 
it  was  resolved  by  the  whole  Court  to  be  parcel  of  the  estate  of  the  ^ 
testator  at  the  time  of  his  death.     That  case  is  precisely  in  point. 

Kelly,  contrd.  First,  the  testator,  at  the  time  when  he  made  the  assign- 
ment, was  not  a  party  indebted  within  the  statute  13  Eliz.  c.  5.  That  statute 
contemplates  that  the  party  should  be  indebted  to  the  extent  of  insolvency.  In 
Lush  V.  Wilkinson,  5  Yes.  jun.  387 ;  and  see  Kidney  v,  Goussmaker,  12  Yes. 
148,  Lord  Alvanley,  then  Master  of  the  EoUs,  said  <<  A  single  debt  will  not  do. 
Every  man  must  be  indebted  for  the  common  bills  for  his  house,  though  he 
pays  them  every  week.  It  must  depend  upon  this,  whether  he  was  in  insol- 
vent circumstances  at  the  time."  Now,  here,  it  appears  by  the  case  that  the 
testator,  at  the  time  when  he  made  the  assignment,  was  indebted  to  the  plain- 
tiff in  102^.,  but  that  he  had  property  to  a  much  larger  amount.  He  had  an 
estate  for  life  of  50^.  a  year,  an  annual  allowance  from  the  excise  of  70^.,  a 
freehold  field  worth  100^.,  and  money  and  household  furniture.  Assuming, 
however,  that  by  his  liability  on  the  bond,  and  the  state  of  his  affairs  in  other 
respects,  the  testator  was  in  insolvent  circumstances  at  the  time  when  he  exe- 
cuted the  assignment,  still  the  lease  was  not  assets  in  the  hands  of  the  defen- 
dant, for  he  held  it  as  trustee  for  the  testator  for  life,  and  after  his  death  for 
one  of  his  daughters-in-law.  The  assignment,  at  all  events,  being  good  against 
the  maker,  it  would  have  been  a  breach  of  trust  in  his  representative,  the  de- 
fendant, to  apply  the  lease  to  any  other  purposes  than  those  warranted  by  the 
trust.  It  is  true  that  the  defendant  is  also  executor  of  the  testator,  but  that 
gives  him  no  additional  power  *over  the  lease  at  law.  If  a  third  person  had  rutogo 
been  appointed  executor,  such  party  could  not  have  recovered  the  lease  in  ^ 
a  court  of  law.  And  assuming  that  a  creditor  might  set  it  aside  in  a  court  of 
equity,  it  does  not  follow  that  the  defendant  could  interfere  to  set  it  aside,  for 
that  would  be  a  breach  of  his  trust.  [Lord  Tenterden^  G.  J.  The  assign- 
ment, if  fraudulent  within  the  meaning  of  the  13  Eliz.  c.  5,  is  altogether  void, 
and  then  the  lease  remained  the  property  of  the  testator  at  the  time  of  his 
death,  and  passed  to  his  executor.]  It  was  valid  as  against  the  testator,  and 
his  executor.  In  the  case  cited  from  RoUe,  the  executor  promised  the  plain- 
tiff, that  if  he  could  discover  any  assets  of  the  testator  parcel  of  his  estate,  he 
should  have  his  debt  satisfied  thereout.  If  the  plaintiff  discovered  the  equi- 
table property,  the  promise  of  the  executor  would  attach,  and  the  plaintiff  might 
recover  at  law.  It  is  true  that  if  a  testator  makes  a  voluntary  deed  within  the 
statute,  it  is  void  against  creditors.  His  executor,  however,  can  only  obtain 
possession  of  the  property  purporting  to  be  conveyed  by  the  deed  through  the 
intervention  of  a  court  of  equity ;  and  if  that  be  so,  he  cannot  be  liable  at  law 
for  that  property  as  assets.  The  defendant  had  the  legal  estate  in  the  premises 
in  his  character  of  trustee,  not  in  that  of  executor.  He  had  two  distinct  duties 
to  perform  in  the  respective  characters.  And  he  is  sued  now,  not  as  trustee, 
but  as  executor,  on  account  of  assets.   [Lord  TenteedeN;  G.  J.   Being  trustee 
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for  the  two  daughters,  he  should  not  have  delivered  up  the  assignment  to  the 
husband  of  one,  but  should  have  kept  it ;  he  cannot  say  that  he  delivered  it  in 
pursuance  of  his  trust.]  He  may  not  have  acted  strictly  in  pursuance  of  his 
trust,  though  substantially  the  trust  was  duly  discharged.  But  even  a  breach 
*3691  ^^  ^trust  would  not  vest  the  lease  in  him  as  executor,  and  so  render  it 
-*  assets  in  his  hands. 

Lord  TsNTERDEN,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  first  question  is,  whether,  to  bring  a  case  within  the  statute 
13  JSliz.  c.  5,  the  party  at  the  time  of  making  the  conveyance  must  be  indebted 
to  the  extent  of  insolvency  ?  and  whether  that  appears  by  the  facts  of  this  case  ? 
A  man  owing  500^.,  and  having  property  to  that  amount,  may  render  himself 
insolvent  by  assigning  it  over  to  a  third  person.  In  the  letter  of  the  29th  of 
January,  it  is  stated  that  the  testator  and  his  wife  are  bowed  down  by  pecu- 
niary embarrassments,  and  that  the  plaintiff's  proceeding  to  extremities  would 
render  the  wife  of  the  testator,  after  his  death,  perfectly  destitute.  I  should 
collect  from  that  letter  that  he  had  no  means  of  paying  the  debt,  and  after  the 
disposition  of  this  property  in  favour  of  his  daughters-in-law,  he  clearly  had 
none.  There  is  undoubtedly  high  authority  for  saying  that  a  party  must  be 
in  insolvent  circumstances  to  render  a  conveyance  by  him  fraudulent  within 
the  statute  of  Elizabeth ;  but  that  must  not  be  understood  as  importing  that  a 
person  may  not  render  himself  insolvent  by  conveying  his  property  to  a  person 
who  is  not  a  creditor.  Then  the  deed  of  assignment  being  void,  the  lease  re- 
mained the  property  of  the  testator,  and  was  clearly  assets  m  the  hands  of  the 
defendant.  The  authorities  show  that  wherever  a  man  makes  a  gift  of  goods 
which  is  fraudulent  and  void  as  against  creditors,  and  dies,  he  is  considered  to 
have  died  in  full  possession  with  respect  to  the  claim  of  the  creditors,  and  the 
goods  are  assets  in  the  hands  of  his  executor.  It  is  impossible  to  say  here  that 
*3701  ^^^  ^^^^  ^^  °^^  assets,  for  the  '^'defendant  had  it  in  his  possession,  and 
-*  he  delivered  the  assignment  to  the  husband  of  one  of  the  daughters-in- 
law,  in  violation,  and  not  in  pursuance  of  the  alleged  trust,  for  that  required 
that  he  should  keep  it.     That  was  a  devastavit  by  him. 

Ltttledale,  J.  I  am  of  opinion  that  this  lease  was  assets.  It  is  said  that, 
to  render  a  d€«d  void  within  the  statute  of  13  Eliz.  o.  5,  it  ought  to  appear 
that  the  party  at  the  time  of  making  it  was  in  insolvent  circumstances.  As- 
suming that  to  be  so,  the  question  whether  a  party  be  or  be  not  insolvent  is  to 
be  determined,  not  only  by  taking  an  account  of  his  debts  and  credits,  and 
striking  a  balance,  but  also  by  looking  to  his  conduct  and  the  general  state  of 
his  affairs.  Now  here  the  letter  set  out  in  the  case  sufficiently  shows  that  the 
testator  was  in  insolvent  circumstances,  according  to  this  rule,  at  the  time  when 
he  executed  the  assignment ;  and  that  being  so,  it  was  utterly  void  both  at  law 
and  in  equity  against  creditors.  They  had  a  right  to  the  property  which  the 
deed  purported  to  convey,  and  might  enforce  that  right  at  law.  The  assign- 
ment was  void  as  soon  as  the  creditors  claimed  to  treat  it  as  such,  though  not 
until  then. 

Taunton,  J.  By  the  words  of  the  statute  13  Eliz.  c.  5,  s.  2,  a  conveyance 
within  its  scope  is  altogether  void  at  law,  and  a  creditor  who  elects  to  treat  it 
as  void  need  not  have  recourse  to  a  court  of  equity.  It  is  established  by  a  long 
aeries  of  decisions,  that  a  voluntary  assignment  made  without  valuable  conside- 
ration BO  as  to  defeat  the  rights  of  creditors,  is  fraudulent  within  the  meaning 
of  the  statute.  But  then  it  is  said,  to  bring  a  party  assigning  within  the  sta- 
*3711  ^^'  ^^  must  be  indebted  '^'at  the  time  to  the  extent  of  insolvency.  Be 
-^  it  so ;  was  not  the  testator,  under  the  circumstances  stated  in  this  case, 
insolvent  7  Look  to  the  state  of  his  property ;  he  executed  this  assignment 
onlj  two  months  before  his  death,  and  the  letter  written  by  his  attorney  shortly 
before  the  assignment  shows  that  upon  executing  that  instrument  he  must  have 
been  iu  insolvent  circumstances.  If  so,  the  assignment  is  utterly  void  and 
frustrate  against  creditors,  and  the  case  is  to  be  considered  as  if  it  had  never 
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been  executed;  the  intestate  therefore  died  poBsessed  of  the  lease,  and  it  iras 
assets  in  the  hands  of  the  executor.  Bethell  v.  Stanhope,  Cro.  Eliz.  810  (if 
any  authority  were  necessary),  is  expressly  in  point  as  to  this. 

rATTESON,  J.  Whether  the  assignment  was  fraudulent  or  not,  depends  on 
the  question,  whether  the  party  was  insolvent  at  the  time.  The  statement  of 
the  assets  and  debts,  and  the  letter  written  at  his  desire  bv  his  attorney,  show 
that  he  was.  The  only  remaining  question  is,  whether  the  lease  was  assets  ? 
As  the  statute  says  that  the  fraudulent  deed  shall  be  utterly  void  and  frustrate, 
and  as  the  lease  was  in  the  hands  of  the  testator  at  the  time  of  hb  death,  it 
passed  to  the  executor,  and  was  assets  in  his  hands.  Another  view  of  the  case 
struck  me.  If  the  defendant  had  not  been  executor,  then,  by  this  assignment, 
after  the  testator's  death,  the  defendant  (as  it  is  shown  in  Roberts  on  Fraudu- 
lent Conveyances,  p.  593),  would  have  been  executor  in  his  own  wrong,  and 
chargeable  by  the  creditors  in  respect  of  the  property  taken  by  him  under  that 
instrument.  Now  the  lease  cannot  be  less  assets,  because  the  defendant  is 
rightful  executor.  Judgment  for  the  plaintifL 
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In  trespass  against  the  sheriff  and  an  execution  creditor  for  selling  the  goods  of  A., 
which  the  plaintiffs  claimed  as  assignees  under  a  joint  commission  against  A.  and  B., 
the  plaintiffs,  in  support  of  the  joint  commission,  gave  evidence  of  acts  and  declara- 
tions of  B.,  for  the  purpose  of  showing  that  he  had  become  bankrupt. 

Held,  that  this  evidence  was  inadmissible :  And  that  the  Court,  in  granting  a  new  trial 
on  this  ground,  could  not  limit  the  inquiry  on  such  second  trial  to  the  question  of 
B.'b  bankruptcy ;  for  that  in  cases  where  a  bill  of  exceptions  might  be  tendered,  but 
an  application  for  a  new  trial  is  made  instead,  the  new  trial  must  be  granted  gene- 
rally, and  cannot  be  restrained  to  a  particular  point. 

Trespass  against  the  sheriff  and  an  execution  creditor  of  A.  H.  Chambers 
the  elder  for  t^ing  the  plaintiffs'  goods.  (See  the  pleading^,  10  B.  &  C.  549.) 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings  after  Hilary 
term,  1831,  it  appeared  that  the  plaintiffs  claimed  the  goods  of  A.  H.  Chambers 
now  in  question  under  an  assignment  made  to  them  by  yirtue  of  a  commission 
of  bankruptcy  issued  against  A.  H.  Chambers  the  elder  and  A.  H.  Chambers 
the  youneer.  To  prove  the  bankruptcjr  of  Chambers  junior,  they  gave  evidence 
to  show  that  he  had  applied  for  protectioi)  under  the  commission  issued  against 
him  and  his  father;  that  he  had  called  meetings  of  the  commissioners  earlier 
than  usual ;  and  that  he  had  solicited  creditors,  and  otherwise  endeavoured  to 
obtain  his  certificate.  The  evidence  was  objected  to.  A  verdict  having  passed 
for  the  plaintiffs,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that 
these  acts  of  Chambers  junior,  who  was  not  a  party,  or  identified  in  interest 
with  any  party,  to  the  record,  were  not  admissible  in  evidence  in  the  present 
action. 

Sir  James  Scarlett  and  F,  PoUocky  on  a  former  day  in  this  term,  showed 
cause,  and  contended  that  the  acts  done  by  Chambers  junior  were  admissible, 
as  part  of  the  res  gestsa.  Assuming  they  were  not,  the  Court,  if  they  grant  a 
new  trial,  will  restrain  the  inquiry  to  the  single  question,  whether  Chambers 
junior  committed  an  act  of  bankruptcy  ? 

*  Campbell  and  Butt,  contrd.  The  action  was  brought  to  try  the  rcoyo 
validity  of  a  joint  commission  against  Chambers  the  elder  and  Chambers  ^ 
the  younger :  the  act  of  bankruptcy  of  Chambers  junior  was  denied  on  the 
trial,  and  it  was  contended,  that  no  such  act  was  proved.  There  is  no  con- 
nexion between  the  sheriff  and  Chambers  jun.  The  defendants  justify  taking 
the  goods  of  the  elder  Chambers  under  a  judgment  obtained  against  him 
separately.     The  commission  under  which  the  plaintifb  claim  being  a  joint 
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eommurion  agunflt  the  two,  it  was  neoessarji  in  order  to  support  that  commis- 
BioD,  to  prove  an  act  of  bankruptcy  by  Chambers  junior;  and  his  declarations 
or  acts  afler  the  commission  issued  cannot,  as  against  the  present  defendants, 
dispense  with  such  proof.  There  ought,  therefore,  to  be  a  new  trial ;  and  if 
granted,  it  must  be  upon  the  whole  matter.  Cur,  adv.  vuU, 

Lord  TxNTERDEN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  have  considered  the  subject,  and  think  that  the  evidence  was  improperly 
received.  That  being  so,  we  have  considered  also  whether  we  could  limit  the 
inquiry  upon  the  new  trial  to  one  point.  In  Hutchinson  v.  Piper,  4  Taunt. 
555,  Oib^,  C.  J.,  lays  it  down,  that  in  certain  cases,  of  which  he  gives  instances, 
a  new  trial  may  be  restrained  to  one  point.  But  in  the  particular  case  now 
before  the  Court,  the  objection  which  arose  as  to  the  admissibility  of  the  evi- 
drace  might  have  been  taken  by  bill  of  exceptions.  The  application  for  a  new 
trial  was  substituted  for  a  bill  of  exceptions.  Now,  if  there  had  been  a 
bill  of  exceptions  in  this  case,  and  the  judgment  were  that  the  evidence  had 
^741  ^^^  improperly  received,  the  *court  of  error  could  only  have  awarded  a 
-'  venire  de  novo,  sending  the  whole  to  a  new  trial :  and  as  the  application 
for  a  new  trial  is  substituted  for  a  bill  of  exceptions,  we  think  that,  by  analogy 
to  that  proceeding,  the  defendants  are  entitled  to  a  new  trial  generally. 

Bule  absolute. 


BEOULJE  OENERALES. 

Hilary  Term,  2  W.  4. 

I. 

Whsbsas  it  is  expedient  that  the  practice  of  the  Court  of  King's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas,  should,  as  &r  as  possible,  1^  rendered 
uniform :  It  is  ordered,  That  the  practice  to  be  observed  in  the  said  Courts, 
with  respect  to  the  matters  hereinafter  mentioned,  shall  be  as  follows ;  that  is 
to  say,— 

Authority  to  Prosecute  or  Defend, 

1.  Warrants  of  attorney  to  prosecute  or  defend,  shall  not  be  entered  on 
distinct  rolls,  but  on  the  top  of  the  issue  roll. 

2.  A  special  admission  of  prochein  amy  or  guardian,  to  prosecute  or  defend 
for  an  in&nt,  shall  not  be  deemed  »n  authority  to  prosecute  or  defend  in  any 
but  the  particular  action  or  actions  specified. 

Affidavit, 

3.  No  affidavit  of  the  service  of  process  shall  be  deemed  sufficient  if  made 
before  the  plaintiff's  own  attorney,  or  his  clerk. 

^3751       ^'  '^  affidavit  sworn  before  a  Judge  of  any  of  the  Courts  of  King's 
-'   Bench,  Common  Pleas,  or  Exchequer,  shall  be  received  in  the  court  to 
which  such  judge  belongs,  though  not  entitled  of  that  court ;  but  not  in  any 
other  court  unless  entitled  of  the  court  in  which  it  is  to  be  used. 

5.  The  addition  of  every  person  making  an  affidavit  shall  be  inserted  therein. 

6.  Where  an  agent  in  town,  or  an  attorney  in  the  country  is  the  attorney  on 
the  record,  an  affidavit  sworn  before  the  attorney  in  the  country  shall  not  be 
received ;  and  an  affidavit  sworn  before  an  attorney's  clerk  shall  not  be  received 
in  eases  where  it  would  not  be  receivable  if  sworn  before  the  attorney  himself; 
bat  this  rule  shall  not  extend  to  affidavits  to  hold  to  bail. 

Arrest, 

7.  After  non  pros,  nonsuit  or  discontinuance,  the  defendant  shall  not  be 
trrested  a  second  time  without  the  order  of  a  judge. 
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8.  Affidavits  to  hold  to  bail  for  money  paid  to  the  use  of  the  defendant,  or 
for  work  and  labour  done,  shall  not  be  deemed  sufficient  unless  thej  state  the 
money  to  have  been  paid,  or  the  work  and  labour  to  have  been  done,  at  the 
request  of  the  defendant. 

9.  No  supplemental  affidavit  shall  be  allowed  to  supply  any  deficiency  in  the 
affidavit  to  hold  to  bail. 

10.  A  variance  between  the  ac  etiam  and  the  declaration,  or  the  want  of  an 
ac  etiam,  where  the  defendant  is  arrested,  shall  not  be  deemed  ground  for  dis- 
charging the  defendant,  or  the  bail ;  but  the  bail  bond  or  recognisance  of  bail 
shall  be  taken  with  a  penalty  or  sum  of  forty  pounds  only. 

*  Writ,  when  and  how  to  he  JUed.  [*376 

11.  When  the  rule  to  return  a  writ  expires  in  vacation,  the  sheriff  shall  file 
the  writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be 
open. 

12.  And  the  officer,  with  whom  it  is  filed,  shall  endorse  the  day  and  hour 
when  it  was  filed. 

Baa. 

13.  If  any  person  put  in  as  bail  to  the  action,  except  for  the  purpose  of 
rendering  only,  be  a  practising  attorney,  or  clerk  to  a  practising  attorney,  the 
plaintiff  may  treat  the  bail  as  a  nullity,  and  sue  upon  tiie  bail  1x>nd  as  soon  as 
the  time  for  putting  in  bail  has  expired,  unless  gocd  bail  be  duly  put  in  in  the 
mean  time. 

14.  In  the  case  of  countiy  bail,  the  bail  piece  shall  be  transmitted  and  filed 
within  eight  days,  unless  the  defendant  reside  more  than  forty  miles  from 
London,  and  in  that  case,  within  fifteen  days  after  the  taking  thereof. 

15.  When  bail  to  the  sheriff  become  bail  to  the  action,  the  plaintiff  may 
except  to  them  though  he  has  taken  an  assignment  of  the  bail  bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justification  of  bail  be  given 
two  days  before  the  time  of  justification. 

17.  If  bail,  either  to  the  action  or  in  error,  are  excepted  to  in  vacation,  and 
the  notice  of  exception  require  them  to  justify  before  a  judge,  the  bail  shall 
justify  within  four  days  from  the  time  of  such  notice,  otherwise  on  the  first  day 
of  the  ensuing  term. 

18.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  unless  by  order 
of  the  court  or  a  judge. 

19.  Affidavits  of  justification  shall   be  deemed  insufficient,  unless  they 
state  that  each  person  justifying  is  *worth  the  amount  required  by  the   r*3«T7 
practice  of  the  courts,  over  and  above  what  will  pay  his  just  debts,  and   L 
over  and  above  every  other  sum  for  which  he  is  then  bail. 

20.  Bail,  though  rejected,  shall  be  allpwed  to  render  the  principal  without 
entering  into  a  fresh  recognisance. 

21.  fiail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of  debt, 
and  the  costs  of  suit ;  not  exceeding  in  the  whole  the  amount  of  their  recogni- 
sance. 

22.  Bail  shall  be  at  liberty  to  render  the  principal  at  any  time  during  the 
last  day  for  rendering,  so  as  they  make  such  render  before  the  prison-doors  are 
closed  for  the  night. 

23.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail  bond  pending  a 
rule  to  bring  in  the  body  of  the  defendant. 

24.  No  bail  bond  taken  in  London  or  Middlesex  shall  be  put  in  suit,  until 
after  the  expiration  of  four  days;  nor,  if  taken  elsewhere,  till  after  the  expira- 
tion of  eight  days  exclusive,  from  the  appearance  day  of  the  process. 

25.  The  time  allowed  for  excepting  to  bail  put  in  upon  a  habeas  corpus  shall 
be  twenty  days. 

26.  A  recognisance  of  bail  in  error  shall  be  taken  in  double  the  sum  reco- 
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yered,  except  in  case  of  a  penalty;  and  in  case  of  a  penalty^  in  double  the  sum 
reaUy  dne^  and  double  the  costs. 

27.  In  ejectment^  the  recognisance  of  bail  in  error  shall  be  taken  in  doable 
the  yearly  value  and  double  me  costs. 

Bail  bond  and  action  thereon, 

28.  An  action  may  be  brought  upon  a  bail  bond  by  the  sheriff  himself  in 
any  court. 

*3781       ^'  ^  ^^  caaeB  where  the  bail  bond  shall  be  directed  *to  stand  as  a 
-*  security,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it. 

30.  Proceeding  on  the  bail  bond  may  be  stayed  on  payment  of  costs  in  one 
action,  unless  sufficient  reason  be  shown  for  proceeding  in  more. 

Appearance. 

31.  A  defendant  who  has  been  served  with  process  by  original,  shall  enter 
an  appearance  within  four  days  of  the  appearance  day,  if  the  action  is  brought 
in  London  or  Middlesex,  or  within  eight  days  of  the  appearance  day  in  other 
eases,  otherwise  the  plaintiff  may  enter  an  appearance  for  him  according  to  the 
statute ;  and  any  attorney  who  undertakes  to  appear,  shall  enter  an  appearance 
accordingly. 

Irregularity  in  process  and  proceedings, 

32.  Where  the  defendant  is  described  in  the  process  or  affidavit  to  hold  to 
bail  by  initials  or  by  a  wrong  name,  or  without  a  Christian  name,  the  defen- 
dant shall  not  be  discharged  out  of  custody  or  the  bail  bond  delivered  up  to  be 
cancelled  on  motion  for  that  purpose,  if  it  shall  appear  to  the  court  that  due 
diligence  has  been  used  to  obtain  knowledge  of  the  proper  name. 

33.  No  application  to  set  aside  prooesiB  or  proceedings  for  irregularity  shall 
be  allowed,  unless  made  within  a  reasonable  time,  nor  if  the  party  applying 
has  taken  a  fresh  step  after  knowledge  of  the  irregularity. 

34.  If  a  party  plead  several  pleas,  avowries,  or  cognisances  without  a  rule 
for  that  purpose,  the  opposite  party  shall  be  at  liberty  to  sign  judgment. 

WO]  *DeclarcUion  and  time  for, 

35.  A  plaintiff  shall  be  deemed  out  of  Court  unless  he  declare  within  one 
year  after  the  process  is  returnable. 

36.  When  the  plaintiff  declares  against  a  prisoner,  it  shall  not  be  necessary 
to  make  more  than  two  copies  of  the  declaration,  of  which  one  shall  be  served 
and  another  filed  with  an  affidavit  of  service ;  upon  the  office  copy  of  which 
affidavit  a  rule  to  plead  may  be  given. 

37.  Where  a  cause  has  oeen  removed  from  an  inferior  court,  the  rule  to  de- 
clare may  be  given  within  four  days  after  the  end  of  the  term  in  which  the  writ 
is  returned. 

38.  It  shall  not  be  necessary  for  a  defendant  in  any  case  to  give  a  rule  to 
declare,  except  upon  removals  from  inferior  Courts ;  but  the  plaintiff  may  have 
a  rule  for  time  to  declare  in  the  Court  of  Exchequer  as  well  as  in  the  other 
Courts. 

39.  A  rule  to  declare  peremptorily  may  be  absolute  in  the  first  instance. 

40.  A  delaration  laying  the  venue  in  a  different  county  from  that  mentioned 
in  the  process  shall  not  be  deemed  a  waiver  of  the  bail. 

41.  it  shall  not  be  deemed  necessary  to  express  the  amount  of  damages  in 
ft  notice  of  declaration. 

42.  Where  an  amendment  of  the  declaration  is  allowed,  no  new  rule  to  plead 
siudl  be  deemed  necessary,  whether  such  amendment  be  made  of  the  same  term 
as  the  declaration,  or  of  a  different  term. 
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Pha  and  Time  far. 

48.  A  demand  of  plea  may  be  made  at  the  time  when  the  declaration  is 
delivered,  and  may  be  endorsed  thereon. 

*44.  If  a  defendant  after  craving  oyer  of  a  deed  omit  to  insert  it  at  r^^ooA 
the  head  of  his  plea,  the  plaintiff  on  making  up  the  issue  or  demurrer  ^ 
book  may,  if  he  think  fit,  insert  it  for  him,  but  the  costs  of  such  insertion  shall 
be  in  the  discretion  of  the  taxing  officer. 

45.  If  the  declaration  be  filed  or  delivered  so  late  that  the  defendant  is  not 
bound  to  plead  until  the  next  term,  the  defendant  may  plead  as  of  the  pre- 
ceding term,  within  the  first  four  days  of  the  next  term,  any  plea  to  the  juris- 
diction or  in  abatement,  or  a  tender,  or  any  other  similar  plea. 

46.  The  defendant  shall  not  be  at  liberty  to  waive  his  plea  without  leave  of 
the  Court  or  a  Judge. 

Particulars. 

47.  A  summons  for  particulars  and  order  thereon  may  be  obtained  by  a  de- 
fendant before  appearance,  and  may  be  made,  if  the  Judge  think  fit,  without 
the  production  of  any  affidavit. 

48.  A  defendant  shall  be  allowed  the  same  time  for  pleading  after  the 
delivery  of  particulars  under  a  Judge's  order,  which  he  had  at  the  return  of 
the  summons;  nevertheless,  judgment  shall  not  be  signed  till  the  afternoon  of 
the  day  after  the  delivery  of  the  particulars,  unless  otherwise  ordered  by  the 
Judge. 

Notices  and  Rules  and  Service  thereof. 

49.  Where  the  residence  of  a  defendant  is  unknown,  notices  of  declaration 
may  be  stuck  up  in  the  office,  but  not  without  previous  leave  of  the  Court. 

50.  Service  of  rules  and  orders,  and  notices,  if  made  before  nine  at  night, 
shall  be  deemed  good,  but  not  if  made  after  that  hour. 

*51,  It  shall  not  be  necessary  to  the  regular  service  of  a  rule,  that  rMot 
the  original  rule  should  be  shown,  unless  sight  thereof  be  demanded,  ^ 
except  in  cases  of  attachment. 

52.  Where  a  term's  notice  of  trial  or  inquiry  is  required,  such  notice  may 
be  given  at  any  time  before  the  first  day  of  term. 

53.  A  rule  to  reply  may  be  given  at  any  time  when  the  office  is  open. 

54.  Service  of  a  rule  to  reply,  or  plead  any  subsequent  pleading,  shall  be 
deemed  a  sufficient  demand  of  a  replication,  or  such  other  subsequent  pleading. 

Payment  of  money  into  Court. 

55.  In  all  cases  in  which  money  may  be  paid  into  Court,  leave  to  pay  it  in 
may  be  obtained  by  a  side  bar  rule. 

56.  On  payment  of  money  into  Court,  the  defendant  shall  undertake  by  the 
rule  to  pay  the  costs,  and  in  case  of  non-payment,  to  suffer  the  plaintiff  either 
to  move  for  an  attachment,  on  a  proper  demand  and  service  of  the  rule,  or  to 
sign  final  judgment  for  nominal  damages. 

Trial  and  Notice  thereof. 

57.  Notice  of  trial  and  inquiry,  and  of  continuance  of  inquiry,  shall  be 
given  in  town,  but  countermand  of  notice  of  trial,  or  inquiry,  may  be  eiven 
either  in  town  or  country,  unless  otherwise  ordered  by  the  Court,  or  a  Judge. 

58.  The  expression  '<  short  notice  of  trial"  shall,  in  country  causes,  be  tULen 
to  mean  four  days. 

59.  In  all  cases  where  the  pkintiff  in  pleading  concludes  to  the  country,  the 

Jlaintiff's  attorney  may  give  '''notice  of  trial  at  the  time  of  deliveiinff  pirooo 
is  replication,  or  other  subsequent  pleading,  and  in  case  issue  shau   ^ 
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aflerwards  be  joined^  sueh  notioe  shall  be  available ;  but  if  issue  be  not  joined 
on  sach  Teplication,  or  other  subsequent  pleading,  and  the  plaintiff  shall  sign 
judgment  for  want  thereof;  and  forthwith  give  notice*  of  executing  a  writ  of 
inquiry,  such  notioe  shall  operate  from  the  time  that  notice  of  trial  was  given 
as  aforesaid ;  and  in  all  cases  where  the  defendant  demurs  to  the  plaintiff's 
decUuntiony  replication,  or  other  subsequent  pleading,  the  defendant's  attorney, 
or  the  defendant,  if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of 
executing  a  writ  of  inquiry  on  the  back  of  the  joinder  in  demurrer ;  and  in 
eue  the  defendant  pleads  a  plea  in  bar  or  rejoinder,  ftc.,  to  which  the  plaintiff 
demurs,  the  de^dant's  attorney,  or  the  defendant,  if  he  plead  in  person,  shall 
be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on  the  back  of  such 
demurrer. 

60.  Notice  of  a  trial  at  bar  shall  be  given  to  the  proper  officer  of  the  Court, 
before  giving  notice  of  trial  to  the  party. 

61.  In  country  causes,  or  where  the  defendant  resides  more  than  forty  miles 
from  town,  a  countermand  of  notice  of  trial  shall  be  given  six  days  before  the 
time  mentioned  in  the  notioe  for  trial,  unless  short  notice  of  trial  has  been 
given. 

62.  In  town  causes  where  the  defendant  lives  within  forty  miles  of  town^ 
two  days'  notice  of  countermand  shall  be  deemed  sufficient. 

63.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the  officer  of  the 
Court,  on  the  application  of  the  party,  without  affidavit,  or  motion  for  that 
porpose. 

*383]  *New  tridly  motion  in  arrest  o/Judgmenty  dhc. 

64.  If  a  new  trial  be  granted  without  any  mention  of  costs  in  the  rule,  the 
costs  of  the  first  trial  shall  not  be  allowed  to  the  successful  party,  though  he 
raooeed  on  the  second. 

65.  No  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto, 
shall  be  allowed  after  the  expiration  of  four  days  from  the  time  of  trial,  if  there 
are  so  many  days  in  term,  nor  in  any  case  after  the  expiration  of  the  term,  pro- 
vided the  jury  process  be  returnable  in  the  same  term. 

Judgment  and  time  for  signing, 

66.  Judgment  for  want  of  a  plea  after  demand  may  in  all  cases  be  signed  at 
the  opening  of  the  office  in  the  afternoon  of  the  day  after  that  on  which  the 
demand  waa  made,  but  not  before. 

67.  After  the  return  of  a  writ  of  inquiry,  judgment  may  be  signed  at  the 
expiration  of  four  days  from  such  return,  and  after  a  verdict,  or  nonsuit,  on  the 
day  after  the  appearance-day  of  the  return  of  the  distringas,  or  habeas  corpora, 
without  any  nue  for  judgment. 

Judgment  as  in  case  of  nonsuit. 

68.  A  role  nisi  for  judgment  as  in  case  of  a  nonsuit  may  be  obtained  on 
modon  without  previous  notioe,  but  in  that  case  it  shall  not  loperate  as  a  stay  of 
proceedings. 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit  shall  be  allowed  after  a 
motion  for  costs. for  not  proceeding  to  trial  for  the  same  default,  but  such  costs 
t^-i  may  be  moved  for  i^parately  (i.  e.)  without  moving  at  all  for  '''judgment 

-'  as  in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of:  or  the  Court 
on  diachar^ng  a  rule  for  judgment  as  in  case  of  a  nonsuit  may  order  the  plain- 
tiff to  pay  the  costs  of  not  proceeding  to  trial,  but  the  payment  of  such  costs 
sbail  not  be  made  a  condition  of  discharging  the  rule. 

70.  No  entry  of  the  issue  shall  be  deem^  necessary  to  entitle  a  defendant  to 
move  for  judgment  as  in  case  of  a  nonsuit,  or  to  take  the  cause  down  to  trial 
by  proviso. 


174  BrnvLM  Generaues.    H.  T.  1832.  [384 

71.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which  the  de* 
fault  of  the  plaintiff  has  been  made,  and  no  rule  for  a  trial  by  proviso  shall  be 
neeessary. 

Warrant  of  attorney  and  cognovit. 

72.  No  warrant  of  attorney  to  confess  judgment,  or  cognovit  actionem,  given 
by  any  person  in  custody  of  a  sheriff,  or  other  officer  upon  mesne  process,  shall 
be  of  any  force,  unless  there  be  present  some  attorney  on  behalf  of  such  person 
in  custody  expressly  named  by  him,  and  {ittending  at  his  request  to  inform  him 
of  the  nature  and  effect  of  such  warrant  or  cognovit,  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  declare  himself  to  be  attorney  for  the  defendant,  and  state  that  he 
subscribes  as  such  attorney. 

73.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney,  above  one  and 
under  ten  years  old,  must  be  obtained  by  a  motion  in  term,  or  by  order  of  a 
Judge  in  vacation ;  and  if  ten  years  old  or  more,  upon  a  rule  to  show  cause. 

*  Costs.  [*385 

74.  No  costs  shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or 
issues  upon  which  he  has  not  succeeded ;  and  the  costs  of  all  issues  found  for 
the  defendant  shall  be  deducted  from  the  plaintiff's  costs. 

Eacecution. 

75.  It  shall  not  be  necessary  that  any  writ  of  execution  should  be  signed ; 
but  no  such  writ  shall  be  sealed  till  the  judgment-paper,  postea,  or  inquisition, 
has  been  seen  by  the  proper  officer. 

76.  A  writ  of  habere  facias  possessionem  may  be  sued  out  without  lodging  a 
prsecipe  with  the  officer  of  the  Court. 

77.  In  actions  commenced  by  bill,  a  ca.  sa.  to  fix  bail  shall  have  eight  days 
between  the  teste  and  return,  and  in  actions  commenced  by  original,  fifteen, 

'and  must  in  London  and  Middlesex  be  entered  four  clear  days  in  the  public 
book  at  the  sheriff's  office. 

Scire  Facias. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of  scire 
facias,  after  a  defendant  has  appeared,  except  on  payment  of  costs. 

79.  A  scire  facias  to  revive  a  judgment  more  than  ten  years  old,  shall  not  be 
allowed  without  a  motion  for  that  purpose  in  term,  or  a  Judge's  order  in  vaca- 
tion, nor,  if  more  than  fifteen,  without  a  rule  to  show  cause. 

80.  A  scire  facias  upon  a  recognisance  taken  in  Serjeant's  Inn,  or  before  a 
commissioner  in  the  country,  and  recorded  at  Westminster,  shall  be  brought  in 
Middlesex  only,  and  the  form  of  the  recognisance  shall  not  express  where  it  was 
taken. 

*81.  No  judgment  shall  be  signed  for  non-appearance  to  a  scire  facias   rut^oa 
without  leave  of  the  Court  or  a  Judee,  unless  the  defendant  has  been   ^ 
summoned;  but  such  judgment  may  be  signed  by  leave  after  eight  days  from 
the  return  of  one  scire  facias. 

82.  A  notice  in  writing  to  the  plaintiff,  his  attorney  or  agent,  shall  be  a  aof- 
ficient  appearance  by  the  bail,  or  defendant  on  a  scire  facias. 

Error, 

83.  A  writ  of  error  shall  be  deemed  a  supersedeas  from  the  time  of  the 
allowance. 

84.  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of  error,  the  ap- 
plication must  be  made  before  the  time  to  surrender  is  out 
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SupenedeoM, 

85.  The  plaintiff  shall  proceed  to  trial,  or  final  judgment  against  a  prisoner 
within  three  terms  inclnsiye  after  declaration,  and  shail  cause  the  defendant  to 
he  charged  in  execution  within  two  terms  inclusive  after  such  trial  or  judg- 
ment ;  of  which  the  term  in,  or  after  which  the  trial  was  had  shall  be  reckon^ 
one. 

86.  The  marshal  of  the  Ring's  Bench  prison,  and  the  warden  of  the  Fleet, 
shall  present  to  the  Judges  of  the  Courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  in  their  respective  chambers  at  Westminster,  within  the  first  four 
dajs  of  every  term,  a  list  of  all  such  prisoners  as  are  supersedeable ;  showing 
as  to  what  actions  and  on  what  account  thej  are  so,  and  as  to  what  actions  (if 
anj)  they  still  remain  not  supersedeable. 

87.  If  by  reason  of  any  writ  of  error,  special  order  of  the  Court,  agreement 
^3871  ^^  parties,  or  other  special  matter,  '''any  person  detained  in  the  actual 

-'  custody  of  the  marshal  of  the  King's  Bench  prison  or  warden  of  the 
Fleet,  be  not  entitled  to  a  supersedeas  or  discharge  to  which  such  prisoner 
would,  according  to  the  general  rules  and  practice  of  the  Court,  be  otherwise 
entitled  for  want  of  declaring,  proceeding  to  trial  or  judgment,  or  charging  in 
execution,  within  the  times  prescribed  by  such  general  rules  and  practice,  then 
and  in  every  such  case  the  plaintiff  or  plaintiffs  at  whose  suit  such  prisoner 
shall  be  so  detained  in  custody,  shall,  with  all  convenient  speed,  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement,  or  other  special  matter, 
to  the  marshal  or  warden,  upon  pain  of  losing  the  right  to  detain  such  prisoner 
in  custody  by  reason  of  such  special  matter;  and  the  marshal  or  warden  shall 
forthwith  after  the  receipt  of  such  notice  cause  the  matter  thereof  to  be  entered 
in  the  books  of  the  prison,  and  shall  also  present  to  the  Judges  of  the  respective 
Courts  from  time  to  time  a  list  of  the  prisoners  to  whom  such  special  matter 
shall  relate,  showing  such  special  matter,  together  with  the  list  of  the  prisoners 
supersedeable. 

88.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the  marshal  % 
or  warden  for  the  space  of  one  calendar  month  after  they  are  supersedeable,  al- 
though not  superseded,  shall  be  forthwith  discharged  out  of  the  King's  Bench 
or  Fleet  prison  as  to  all  such  actions  in  which  they  have  been  or  shall  be  super- 
sedeable. 

89.  The  order  of  a  Judge  for  the  discbarge  of  a  prisoner  on  the  ground  of  a 
plaintiff's  neglect  to  declare,  or  proceed  to  trial,  or  final  judgment,  or  execu- 
tion, in  due  time,  may  be  obtained  at  the  return  of  one  summons  served  two 
days  before  it  is  returnable,  such  order  in  town  causes  bein|z  absolute,  and  in 
Qgg^l  country  causes,  unless  cause  *shall  be  shown  within  four  days,  or  within 

-'  such  further  time  as  the  Judge  shall  direct. 

90.  A  rule  or  order  for  the  discharge  of  a  debtor  who  has  been  detained  in 
execution  a  year  for  a  debt  under  twenty  pounds,  may  be  made  absolute  in  the 
first  instance,  on  an  affidavit  of  notice  given  ten  days  before  the  intended  appli- 
cation, which  notice  may  be  given  before  the  year  expires. 

AUomey  and  hu  BUI, 

91.  An  order  to  deliver  or  tax  an  attorney's  bill  may  be  made  at  the  return 
of  one  summons,  the  same  bavins  been  served  two  days  before  it  is  returnable. 

92.  One  appointment  only  shfQl  be  deemed  necessary  for  proceeding  in  the 
taxation  of  costs,  or  of  an  attorney's  bill. 

93.  No  set-off  of  damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  lien  for  costs  in  the  particular  suit  against  which  the 
iet-off  18  sought,  provided,  nevertheless,  that  interlocutory  oosts  in  the  same 
nit,  awarded  to  the  adverse  party,  may  be  deducted. 
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MitceUaneoui, 

94.  It  shall  not  be  necessary  that  a  pluries  capias  be  stamped  bj  tbe  clerk  of 
tbe  warrants  to  authorize  the  exigenter  to  make  out  an  exigent. 

95.  In  order  to  charge  a  defendant  in  execution,  it  sh^  not  be  necessary 
that  the  proceedings  be  entered  of  record. 

96.  Side  bar  rules  may  be  obtained  on  the  last  as  well  as  on  other  days  in  term. 
*97.  A  rule  may  be  enlarged,  if  the  Court  think  fit,  without  notice,   r^coog 

98.  An  application  to  compel  the  plaintiff  to  ffive  security  for  costs  ^ 
must  in  ordinary  cases  be  made  before  issue  joined. 

99.  Leave  to  compound  a  penal  action  shall  not  be  given  in  oases  where  part 
of  the  penalty  goes  to  the  crown,  unless  notice  shall  have  been  given  to  the 
proper  officer,  but  in  other  cases  it  may. 

100.  Where  the  defendant,  after  having  pleaded,  is  allowed  to  confess  the 
action,  he  may  withdraw  his  plea  in  person  without  the  appearance  of  the  at- 
torney or  his  clerk  for  that  purpose  before  the  officer  of  the  Court. 

101.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  jury  upon  a  writ 
of  inquiry,  but  an  order  shall  be  made  by  a  Judge  upon  summons  for  that  pur- 
pose. 

102.  An  order  upon  the  lord  of  a  manor  to  allow  the  usual  limited  inspection 
of  the  court  rolls,  on  the  application  of  a  copyhold  tenant,  may  be  absolute  in 
the  first  instance  upon  an  affidavit  that  the  copyhold  tenant  has  applied  for  and 
been  refused  inspection. 

103.  In  cases  where  the  application  for  a  rule  to  change  the  venue  is  made 
upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in  the  first  instance; 
and  the  venue  shall  not  be  brought  back  except  upon  an  undertaking  of  the 
plaintiff  to  give  material  evidence  m  the  county  in  which  the  venue  was  originally 
laid. 

104.  Where  money  is  pud  into  Court  in  several  actions  which  are  consoli- 
dated, and  the  plalntLBT,  without  taxing  costs,  proceeds  to  trial  on  one  and  fails, 

*he  shall  be  entitled  to  costs  on  the  others  up  to  the  time  of  paying  money  into 
Court. 

'^'lOd.  After  judgment  by  default,  the  entry  of  any  subsequent  con-  r^ooA 
tinuances  shall  not  be  required.  ^ 

106.  To  entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it  shall  not  be 
necessary  to  obtain  the  defendant's  consent,  but  the  rule  shall  contain  an  under- 
taking on  the  part  of  the  plaintiff  to  pay  the  costs,  and  a  consent,  that  if  they 
are  not  paid  within  four  days  after  taxation,  defendant  shall  be  at  liberty  to 
sign  a  non  pros. 

107.  It  shall  not  be  necessary  that  any  pleadings  which  conclude  to  the  coun- 
try be  signed  by  counsel. 

108.  In  all  special  pleadings,  where  the  plaintiff  takes  issue  on  the  de- 
fendant's pleading,  or  traverses  the  same,  or  demurs,  so  that  the  defendant  is  not 
let  in  to  allege  any  new  matter,  the  plaintiff  may  proceed  without  giving  a  rule 
to  rejoin. 

109.  It  shall  not  be  necessary  that  imparlances  should  be  entered  on  any 
distinct  roll. 

110.  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to  notice,  or  an  un- 
dertaking, he  may  be  called  upon  by  a  rule  to  show  cause  why  he  should  not 
pay  costs  though  he  has  not  been  dispaupered. 

n. 

And  it  is  further  ordered.  That  upon  every  bailable  writ  and  warrant, 
and  upon  the  copy  of  anv  process  served  for  the  payment  of  any  debt,  the 
amount  of  the  debt  shall  be  stated,  and  the  amount  of  what  the  plaintiff's  at- 
torney claims  for  the  costs  of  such  writ  or  process,  arrest,  or  copy  and  service 
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and  attendance  to  reoeiye  debt  and  oosts,  and  that  upon  payment  thereof,  within 
four  days,  to  the  plaintifF  or  his  attorney,  farther  prooeedings  will  be  stayed. 
MAt-i  But  the  defendant  shall  be  '^'at  liberty,  notwithstanding  such  payment, 
^  to  have  the  costs  taxed ;  and  if  more  Uian  one-sixth  shall  be  disallowed, 
the  plaintiff's  attorney  shall  pay  the  costs  of  taxation. 
The  endorsement  shsdl  be  written  or  printed  in  the  following  form : — 

"The  plaintiff  ckims for  debt,  and for  costs.     And  if  the  amount 

thereof  be  paid  to  the  plaintiff  or  his  attorney  within  four  days  from  the 
service  hereof,  further  proceedings  will  be  stayed/' 

m. 

And  it  is  jturthsb  ordered.  That  in  Hilary  and  Trinity  terms,  a  plaintiff 
in  any  oonntry  cause  may  file  or  deliver  a  declaration  de  bene  esse,  within  four 
days  after  the  end  of  the  term,  as  of  such  term. 

IV. 
And  it  is  ittrther  ordered,  That  the  rules  heretofore  made  in  the  Courts 
of  King's  Bench  and  Common  Pleas  respectively,  for  avoiding  long  and  unne- 
cessary repetitions  of  the  original  writ  in  certain  actions  therein  mentioned, 
shall  be  extended  and  applied  in  the  Courts  of  Bang's  Bench,  Common  Pleas,  and 
Exchequer  of  Pleas,  to  all  personal  and  mixed  actions ;  and  that  in  none  of  such 
actions  shall  the  original  writ  be  repeated  in  the  declaration,  but  only  the  nar 
tore  of  the  action  stated,  in  manner  following,  viz. :  A.  B.  was  attached  to 
answer  C.  D.  in  a  plea  of  trespass,  or  in  a  plea  of  trespass  and  ejectment,  or  as 
the  case  may  be,  and  any  further  statement  shall  not  be  allowed  in  costs. 

*392]  *V. 

And  it  is  vurther  ordered,  That  upon  staying  prooeedings,  either  upon  an 
attachment  against  the  sheriff  for  not  bringing  in  tne  body,  or  upon  the  bail- 
bond  on  perfecting  bail  above,  the  attachment  or  bail-bond  shall  stand  as  a  se- 
curity, if  the  plaintiff  shall  have  declared  de  bene  esse,  and  shall  have  been 
prevented  for  want  of  special  bail  being  perfected  in  due  time  from  entering  his 
cause  for  trial,  in  a  town  cause  in  the  term  next  after  that  in  which  the  writ  is 
retomable,  and  in  a  country  cause  at  the  ensuing  assizes. 

VI. 

And  it  is  further  ordered.  That  the  expense  of  a  witness  called  only  to 
prove  the  copy  of  any  judgment,  writ,  or  other  public  document,  shall  not  be 
allowed  in  costs,  unless  the  party  calling  him  shaU,  within  a  reasonable  time 
before  the  trial,  have  required  the  adverse  party,  by  notice  in  writing,  and  pro- 
duction of  such  copy,  to  admit  such  copy,  and  unless  such  adverse  party  shall 
bave  refused  or  neglected  to  make  such  admission. 

vn. 

And  it  is  further  ordered.  That  the  expense  of  a  witness  called  only  to 
prove  the  handwriting  to,  or  the  execution  of,  any  written  instrument  stated  upon 
tbe  pleadings,  shall  not  be  allowed,  unless  the  adverse  party  shall,  upon  summons 
before  a  Judge,  a  reasonable  time  before  the  trial  (such  summons  statins  therein 
tbe  name,  description,  and  place  of  abode  of  the  intended  witness),  have  ne- 
glected or  refused  to  admit  such  handwriting  or  execution,  or  unless  the  Judge, 
upon  attendance  before  him,  shall  endorse  upon  such  '^'summons,  that  ne 
does  not  think  it  reasonable  to  require  such  admission. 

vni. 

And  it  is  further  ordered,  That  in  all  cases  in  which  any  particular 
number  of  days,  not  expressed  to  be  clear  days,  is  prescribed  by  the  rules  or 
Vol.  XXm.--12 
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practice  of  tbe  GonrtB,  the  same  shall  be  reckoned  exolosively  of  the  first  daj 
and  inclusiyely  of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a  Sun- 
day,  Chrutmag-dayf  Good  Friday,  or  a  day  appointed  for  a  public  fast  or  thankfr- 
giving,  in  which  case  the  time  shall  be  reckoned  exclosiyely  of  that  day  also. 


And  it  is  further  ordered.  That  the  above  Bnles  shall  take  effect  on  the 
first  day  of  next  Easter  term. 

Tenterden, 

N.  C.  TiNDAL, 

Ltndhurst, 
J.  Baylet, 
J.  A.  Park, 
W.  Garrow, 
J.  Littledale, 
8.  Gabslee, 


J.  Yauohan, 
J.  Parke, 

W.  BOLLAND, 

J.  B.  Bosanquet^ 
W.  E.  Taunton, 
E.  H.  Alderson, 
J.  Pattsson. 


END  OV  HHiART  TERM. 


CASES 

ABGUED  AND  DETEBMINED 

COURT    OF    KING'S    BENCH, 

m  THE  SECOND  TEAR  OF  THE  REIGN  OF  WILLIAM  ly.(a) 


BEGULA  GENEBALIS. 

It  is  OBDEREDy  That  the  days  between  Thoradaj  next  before,  and  the  Wed- 
nesday next  after  Easter  day,  shall  not  be  reckoned  or  included  in  any  roles  or 
DotioeSy  or  other  proceedings,  except  notices  of  trials  and  notices  of  inquiry,  in 
any  of  the  Courts  of  Law  at  Westminster.  Signed  by  all  the  Judges. 

MEMORANDA. 

In  the  course  of  the  vacation,  John  Gumey,  Esquire,  one  of  his  Majesty's 
Counsel,  and  John  Taylor  Coleridge,  Esquire,  were  called  to  the  degree  of  the 
ooif,  and  gave  rings  with  the  following  motto :  JuUo  secemere  iniquum. 

J.  Ghimey,  Esquire,  was  afterwards  appointed  one  of  the  Barons  of  His  Ma- 
jesty's Court  of  Exchequer,  in  the  room  of  Mr.  Baron  GkizTow,  who  resigned; 
ud  leceiTed  the  honour  of  knighthood. 


♦395]  *STIllITT  V.  ROBINSON.    AprU  17. 

By  aa  agreement  of  demise,  the  land  was  to  be  farmed  according  to  ooyenanta  con- 
tained in  an  expired  lease.  The  expired  lease  being  produced  in  an  action  bronght 
for  not  fanning  the  land  according  to  those  coyenants :  Held,  that  it  was  not  a  sche- 
dule, eatalogne,  or  inyentory  containing  the  conditions  or  regnlations  for  the  manage- 
ment of  a  farm  within  65  Q.  8,  o.  184,  Sohed.  pt  1,  and  therefore  did  not  require  a 
stamp  of  2&S. 

ThoLAXLAnov  upon  an  agreement,  whereby  the  plaintiff  demised  land  to  the 
defendant  for  fourteen  years,  at  a  certain  yearly  rent,  to  be  &rmed  accord- 
ing to  a  lease  granted  to  W.  Hart  and  Margaret  Carter,  dated  the  9th  of  March, 
1811.    The  breaches  were,  for  not  farming  according  to  the  coyenants  in  that 

(a)  Taunton,  J.,  usually  sat  in  the  Bail  Court  this  term. 
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lease.  At  tbe  trial  before  Lord  Lyndharst,  G.  B.,  at  the  Sprinff  assizes  for  the 
county  of  Essex,  1832,  the  agreement  of  demise  was  proved.  The  lease  therein 
referred  to,  which  had  been  impressed  with  a  lease  stamp  and  had  expired, 
was  then  produced  to  show  the  mode  in  which  the  land  was  to  be  farmed.  It 
was  objected  that  it  was  inadmissible,  not  having  a  stamp  of  25s.,  as  required 
by  the  statute  55  G.  8,  c.  184,  Sched.,  part  1,  for  a  schedule,  inventory,  or 
catalogue  referred  to  in,  and  given  in  evidence  as  part  of,  a  lease.  Lord  Lynd- 
hurst  over-ruled  the  objection,  ahd  a  verdict  having  been  found  for  the  plaintiff, 

Adolphus  now  moved  for  a  new  trial.  The  instrument  had  done  its  duty 
as  a  lease,  and  was  tendered  in  evidence  to  show  the  mode  in  which  the  land 
was  to  be  farmed :  it  was  a  schedule,  inventory,  or  catalogue  containing  the 
terms  of  a  lease,  and  the  conditions  and  regulations  for  Sie  cultivation  and 
manjkgement  of  a  farm  leased  thereby.  And  being  distinct  from,  and  referred 
to  in  the  agreement  of  demise,  it  required  a  stamp  of  25«. 

"^Lord  T^NTsaDEN,  G.  J.    To  make  it  liable  to  that  stamp  it  must  fall  pKooA 
within  one  of  the  three  descriptions,  of  a  schedule,  an  inventory,  or  a  i- 
catalogue.     I  think  it  does  not  come  within  any  of  them. 

LiTTLEDALE,  J.  The  old  lease  is  certainly  not  an  inventory  or  catalogue. 
The  only  question  is,  whether  it  can  be  considered  a  schedule  containing  the 
conditions  and  regulations  for  the  cultivation  and  management  of  the  nirm  f 
I  think  it  is  not  a  schedule. 

Parke  and  Patteson,  Js.,  concurred.  Rule  refused. 


PEARSE  V.  MORRIGE.    Apnl  17. 

In  oovenant  by  lessor  against  lessee,  on  an  indenture  of  demise,  it  is  no  variance  if  the 
plaintiff  in  his  declaration  makes  profert  of  the  **  said  inderUure"  and  at  the  trial 
produces  the  oonnterpart  executed  by  the  lessee. 

GoYBNANT.  The  breach  alleged  was  non-pa3rment  of  rent  of  a  toll*house, 
and  tolls  demised  to  the  defendant  by  indenture,  of  which  profert  was  made 
as  follows :  ''  tohich  said  indenture,  sealed  with  the  seal  of  the  said  defendant, 
the  said  plaintiff  now  brings  here  into  court."  Plea,  non  est  factum.  At  the 
trial  before  Yaughan  B.,  at  the  last  Spring  assizes  for  Bedford,  the  deed  waa 
produced  bearing  a  80«.  stamp,  and  a  question  arose  whether  tiie  stamp  were 
sufficient  for  such  lease ;  but  it  was  answered  that,  however  this  might  be,  the 
instrument  produced  was  only  a  counterpart,  and,  therefcwe,  by  55  G.  3,  c.  184, 
Sched.  part  1.,  chargeable  only  with  a  stamp  1^.  10s.  It  was  men  contended  that 
the  instrument,  if  a  counterpart,  and,  as  such,  distinguishable  "^from  an  pttgoy 
original  deed,  was  improperly  described  in  the  profert  as  the  indenture  *- 
itself.  A  verdict  was  taken  for  the  plaintiff,  and  leave  given  to  move  to  enter  a 
nonsuit. 

Kelly  now  moved  accordingly,  and  restated  the  objections  taken  at  the  triaL 
Where  profert  is  made  of  a  deed,  and  the  issue  is,  whether  or  not  it  be  the 
deed  of  the  defendant,  it  is  indispensably  necessary  that  the  deed  proffered 
should  be  the  same  instrument  which  is  produced  to  the  Court,  Smith  v.  Wood- 
ward, 4  East,  585.  The  instrument  here  produced  was  not  the  original  inden- 
ture, and  did  not  even  furnish  proof  that  such  an  original  had  ever  existed. 

Per  Curiam,(a)  The  plaintiff,  as  lessor,  must  be  understood  to  make  pro- 
fert of  the  part  of  the  indenture  executed  by  the  lessee  :  as  in  an  action  against 
the  lessor,  it  would  not  be  expected  that  the  lessee's  part  should  be  produced. 
The  terms  of  this  declaration  were  sufficiently  answered  by  the  production  of 
the  counteipart.  Rule  refu8ed.(6) 

la)  Lord  Tenterden,  C.  J. ;  Littledale,  Parke,  and  Patteson,  Js. 
(6)  See  LitUeton,  s.  870. 


397]  8  Barkewall  &  Adolphus.  181 

PIERCE  V.  STREET.    AprU  17. 

In  an  aetion  for  a  mslioiotiB  urest,  proof  that  no  declaration  was  filed  or  deliyered 
witiiin  a  year  after  the  retom  of  U&e  writ,  is  sufficient  to  show  a  determination  of  that 
suit 

Declaration  for  malidoasly  and  without  probable  cause  suing  out  a  writ 
^ogo-i  endorsed  for  bail  for  66/.  and  causing  the  plaintiff  (Pierce)  to  be  arrested 
^  *foT  that  sum.  The  declaration^  after  setting  out  the  writ  and  the  arrest, 
and  that  Street  had  not  any  reasonable  or  probable  cause  of  action  against  the 
plaintiff  to  the  amount  of  ^6L,  averred  tnat  no  proceedings  were  thereupon 
had  in  the  said  suit,  and  that  the  defendant  (Street)  did  not  declare  against 
the  phuntiff  (Pierce),  nor  prosecute  his  said  writ  against  him  with  effect,  but 
Toluntarily  permitted  the  said  suit  to  be  discontinued  for  want  of  prosecution 
thereof,  whereupon  and  whereby,  and  according  to  the  practice  of  the  court, 
the  sait  became  determined.  Plea,  not  guilty.  At  the  trial  before  Lord 
Lyndhurst,  C.  B.,  at  the  Spring  assizes  for  the  county  of  Sussex,  1832,  it 
appeared  that  the  writ  in  the  original  action  was  sued  out  by  Street  on  the 
18th  of  June,  1830,  returnable  in  fifteen  days  of  the  Holy  Trinity.  No  de- 
claration was  delivered  or  filed,  and  the  present  action  for  malicious  arrest  was 
not  commenced  until  one  year  after  the  return  of  the  writ.  It  was  objected 
that  there  was  no  evidence  of  the  determination  of  the  suit  to  satisfy  the  aver- 
ment in  the  declaration.  Lord  Lyndhurst  thought  there  was,  and  overruled 
the  objection,  but  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 
A  verdict  having  been  found  for  the  plaintiff, 

Ftatt  now  moved  accordingly.  There  was  no  evidence  to  show  that  the  suit 
had  been  determined.  It  was  not  sufficient  for  the  plaintiff  to  show  that  the 
suit  was  not  continued,  but  some  act  ought  to  be  done  in  Court  in  order  to  de- 
termine it.  Here  there  was  no  judgment  of  non  pros,  or  rule  of  Court  deter- 
mining the  suit. 

Loid  Tentebden,  C.  J.  I  think  there  was  quite  sufficient  proof  that  the 
^8991  ^^  ^^  ^^  ^^  ^^^  ^^  ^^^  ^^^^  '''when  this  action  was  commenced. 
-'  There  was  no  declaration  filed  for  a  year  after  the  return  of  the  writ. 
The  length  of  time  which  had  elapsed,  shows  that  the  suit  was  abandoned  alto- 
gether. 

LrrrLEDALE,  J.  The  suit  was  determined  by  the  plaintiff's  not  declaring 
within  a  year. 

Parke,  J.  When  the  cause  is  out  of  Court,  it  must  be  considered  as  deter- 
mmed.  Arundell  v.  White,  14  East,  216,  is  a  case  very  like  the  present.  It 
was  an  action  for  maliciously  arresting  the  plaintiff  on  a  plaint  in  the  sheriff's 
court  in  London.  The  practice  of  that  court,  upon  the  abandonment  of  a  suit 
by  the  plaintiff,  being  to  make  an  entiy  in  the  minute  book,  proof  of  such  entry 
waa  held  sufficient  to  show  that  the  suit  was  at  an  end. 

Patieson,  J.,  concurred.  Rule  refused. 


WHIPPY  and  Another  v.  HILLARY.    Apnl  18. 

The  aUtote  of  limiUtiona  ia  not  barred  by  a  letter  in  which  the  defendant  atatea  "  that 
faaiily  arrangements  have  been  making  to  enable  him  to  discharge  the  debt ;  that 
fmdfl  have  been  appointed  for  that  purpose,  of  which  A  ia  trustee;  and  that  the  de- 
teidaat  haa  handed  the  plaintiff's  acoount  to  A ;  that  some  tune  must  elapse  before 
payment,  but  that  the  defendant  ia  authorised  by  A.  to  refer  the  plaintiff  to  him  for 
any  tether  information." 

For,  by  the  atatnte  9  O.  4,  e.  14,  a.  1,  the  aoknowledgment  in  writing  to  bar  the  statute 
muat  be  rigned  by  the  party  ohargeable  thereby;  and  auoh  letter  does  not  oharge 
the  defendant. 
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AssuBfPSiT  for  goods  sold  and  delivered.  Pleas,  the  f;eneral  issue  and  statnie 
of  limitations,  upon  which  issne  was  joined.  At  the  tnal  before  littledale,  J., 
at  the  sittings  for  Middlesex  after  last  Hilary  term,  the  only  question  was, 
whether  or  not  the  following  letter,  '''written  by  the  defendant  to  the  r#4AA 
plaintiffs,  was  sufficient  to  take  the  case  out  of  the  statute.  ^ 

"  I  haye  hitherto  deferred  writing  to  you  regarding  your  demand  upon  me, 
in  consequence  of  some  family  arrangements  through  which  I  should  be  enabled 
to  discharge  your  account,  and  which  were  in  progress,  not  haying  been  completed* 
I  haye  now  the  satisfaction  to  inform  you,  that  an  appointment  of  sufficient  funds 
has  been  made  for  this  purpose,  of  which  H.  Y.,  jSsq.,  Essex  Street,  Strand,  is 
one  of  the  trustees,  to  whom  I  have  given  in  a  statement  of  your  account, 
amounting  to  98^.  Ss,  It  will,  however,  be  unavoidable  that  some  time  must 
elapse  before  the  trustees  can  be  in  cash  to  make  these  payments,  but  I  have 
Mr.  Y.'s  authority  to  refer  you  to  him  for  any  further  information  you  may 
deem  requisite  on  this  subject." 

The  learned  Judge  directed  a  nonsuit,  giving  leave  to  move  to  enter  a  verdict 
for  the  plaintiffs. 

Campbell  now  moved  accordingly.  This  letter  takes  the  case  out  of  the 
statute.  A  direct  promise  to  pay  is  not  requisite,  and  the  letter  contains  a 
plain,  unqualified  admission  of  the  debt  and  its  amount,  upon  which  the  law 
will  raise  a  promise.  This  would  have  been  the  construction  of  a  verbal 
acknowledgment  in  the  same  terms  before  the  act  9  G.  4,  c.  14,  Tanner  v. 
Smart,  6  B.  &  C.  603,  and  that  statute  makes  no  difference  in  the  interpreta- 
tion, Haydon  v.  Williams,  7  Bing.  163,  but  only  requires  that  the  acknowledg- 
ment shall  have  been  reduced  to  writing.  The  defendant  here  says,  that  the 
debt  is  to  be  liquidated  out  of  certain  funds  in  the  hands  of  trustees  ^  but  there 
^is  no  authority  for  saying,  that  the  mere  indication  of  a  particular  t^am 
manner  in  which  the  debt  is  to  be  discharged  will  rebut  the  implied  ^ 
promise  raised  by  an  unconditional  acknowledgment. 

Lord  Tentebden,  G.  J.  The  words  of  the  act  are,  ^'  unless  such  acknow- 
ledgment or  promise  shaU  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby/."  The  defendant  himself  must  be 
chargeable  by  the  instrument  relied  upon  to  bar  the  statute.  That  was  not  so 
here.     I  think,  therefore,  the  rule  ought  not  to  be  granted. 

LiTTLEDALE,  J.,  Concurred. 

Pabks,  J.  The  endeavour  here  is  to  raise  a  promise  on  the  letter  produced, 
contrary  to  what  the  instrument  itself  implies.  It  is  clear  the  defendant  did 
not  mean  to  render  himself  personally  chargeable;  he  only  refers  to  others  by 
whom  the  debt  is  to  be  paid.     There  is  no  ground  for  the  rule. 

Patteson,  J.,  concurred.  Rule  refused. 


*DOE  dem.  ANTBOBUS  v.  JEPSON  and  Another.    April  18.      {;*402 

A  lease  contained  a  coyenant,  among  others,  that  the  tenant  should  not  carry  any  hay, 
&o.,  off  the  premises,  under  a  penalty  of  6/.  per  ton,  and  a  olaose  followed  whidi  enu- 
merated all  the  coyenants  ezoept  the  aboye,  and  proyided,  that  apon  breach  of  atjf 
of  the  eavenanU  the  lessor  might  re-enter:  Held,  that  the  penalty  of  5/.  did  not  pre- 
vent the  olanse  of  re-entry  from  applying  to  the  aboye  oovenant,  Uie  words  of  the 
proviso  being  large  enough  to  comprehend  it. 

In  ejectment  under  the  statute  11  0.  4,  and  1  W.  4,  o.  70,  b.  86,  it  is  no  ground  for  set- 
ting aside  a  yerdiot  for  the  plaintiff,  that  he  did  not  giye  six  dear  days'  notice  of  trial 
as  required  by  that  section ;  the  defendant  haying  appeared  and  made  his  defence. 

Ejectment  under  the  statute  11  G.  4,  and  1  W.  4,  c.  70,  s.  86,  upon  a 
proyiso  for  re-entry.  At  the  trial  before  Bosanquet,  J.,  at  the  last  Spring 
assises  at  Chester,  it  appeared  that  the  defendants  were  tenants  to  the  lessor  of 
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the  plaintiff  under  a  leue  for  eleven  years  at  a  rent  reserved.  The  lease  eon* 
tained  the  nsnal  covenants,  and  amongst  others  a  covenant  to  use,  consume, 
and  spend  npon  the  premises  all  the  hay,  dang,  &o.,  under  a  penalty  of  5^.  for 
eveiy  ton  carried  off;  and  also  a  clause  for  re-entry,  which  enumerated  every 
covenant  in  the  lease  except  the  covenant  to  consume  the  hay,  &c.,  on  the  pre- 
mises, and  then  provided  that  for  the  hreach  of  any  of  the  covenants  in  the 
lease  the  lessor  might  re-enter.  On  the  5th  of  March,  1882,  the  defendants 
sold  hay  off  the  premises,  whereupon  the  plaintiff  insisted  upon  the  forfeiture, 
and,  on  the  12th  of  the  same  month,  served  a  declaration  in  ejectment,  the 
demise  heing  laid  on  the  9th  of  March.  There  was  no  proof  that  six  clear 
days'  notice  of  trial  had  been  given  to  the  defendants.  It  was  objected  that 
the  plaintiff  could  not  recover,  first,  because  the  lease  gave  the  lessor  no  power 
to  re-enter  for  a  breach  of  the  covenant  to  consume  the  hay  upon  the  premises; 
and,  secondly,  because  it  was  necessary  to  show  that  notice  of  trial  had  been 
given,  that  proof  being  by  the  statute  a  condition  precedent  to  the  lessor's  right 
to  recover.  The  learned  Judge  inclined  against  the  defendants  upon  both 
*4031  P^^^;  ^^  S^^^  them  ^leave  to  move  to  enter  a  nonsuit,  and  the  lessor 
-'  of  the  plaintiff  had  a  verdict. 

J,  Jemis  now  moved  accordingly.  The  proviso  for  re-entry  was  not  meant 
to  apply  to  the  covenant  for  consuming  the  hay  on  the  premises.  That  cove- 
oaot  expressly  provides  another  remedy  in  case  of  breach,  namely,  the  penalty 
of  51.  It  cannot  be  contended  that  the  landlord  might  turn  the  tenant  out  of 
possession,  and  afterwards  recover  the  5^. ;  and  it  is  not  shown  here  that  the 
penalty  was  demanded  and  refused.  The  act  requires  (s.  36),  that  at  least  six 
clear  days'  notice  of  trial  shall  be  given  to  the  defendant  before  the  commission 
day  of  the  assizes.  No  proof  of  such  notice  was  ffiven  at  the  trial.  [Lord 
TiNTERDJBN,  C  J.  The  defendants  appeared.]  That  does  not  dispense  with 
the  proof  of  notice.  In  proceeding  for  the  recovery  of  mesne  profits  under 
1  G.  4,  c.  87,  s.  2,  where  the  defendant  in  ejectment,  after  notice  of  trial,  does 
not  appear,  it  has  always  been  considered  necessary  to  prove  the  notice.  The 
mere  appearance  of  a  defendant  to  prevent  being  turned  out  is  no  admission  of 
a  notice  of  trial.  So  in  actions  against  justices  of  peace,  and  excise  and  cus- 
tom-house officers,  the  notice  of  action  must  be  proved,  though  the  defendant 
appears,  for  that  appearance  does  not  show  the  proceedings  to  have  been  regu- 
lar on  the  other  side. 

Lord  Tentebden,  G.  J.  The  fair  meaning  of  the  covenant,  not  to  remove 
any  hay  under  a  penalty  of  61.  per  ton,  and  of  the  subsequent  proviso,  is,  that 
if  the  hay  be  so  removed  without  payment  of  that  sum,  the  right  of  re-entry 
t^-i  shall  accrue.  The  proviso  extends  to  '''all  breaches  of  covenant,  and 
-'  one  covenant  was  broken  by  the  defendants,  by  removing  the  hay  with- 
out payment  of  the  bl.  As  to  the  six  days'  notice,  I  do  not  think  the  act 
makes  it  a  necessary  condition  of  the  plaintiff's  recovering,  though  if  proper 
notice  were  not  given,  and  the  plaintiff  proceeded  against  the  defendant,  he  not 
appearing,  that  would  be  a  ground  for  moving  to  set  aside  the  verdict.  The 
proof  of  notice  in  actions  against  justices,  and  excise  and  custom-house  officers, 
is  required  by  statute,  and  there  no  evidence  can  be  given  of  any  cause  of 
action  not  contained  in  the  notice.  I  am  of  opinion  that  there  ought  to  be  no 
rale. 

LiTTLEDALE,  Pabks,  and  Patteson,  Js.,  concurred. 


ROBERTS  V.  HAVELOOK.    April  18. 

A  ship  outward  bound  with  goods,  being  damaged  at  aea,  put  into  a  harbour  to  receive 
•one  repairs  whieh  had  become  necessary  for  the  continuance  of  her  voyage,  and  a 
aiixpirright  was  engaged,  and  undertook,  to  put  her  into  thorough  repair.  Before 
tins  was  completed  be  required  payment  for  the  work  already  done,  without  whioh 
he  refiiaed  to  proceed;  and  the  vessel  remained  in  an  unfit  state  for  sailing : 
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Held,  that  the  shipwright  might  maintain  an  action  for  the  work  already  doae»  though 
Ihe  repair  was  incomplete,  and  the  reaael  thereby  kept  from  continning  her  Toyage, 
at  the  time  when  the  action  was  brought. 

Assumpsit  for  work  and  materials,  &o.  Plea,  the  general  issue.  At  the 
trial  before  Bolland,  B.,  at  the  last  Spring  assizes  for  Pembrokeshire,  it  ap- 
peared that,  in  November,  1830,  a  ship,  of  which  the  defendant  was  owner,  and 
which  was  chartered  with  a  cargo  of  iron  from  Cadiff  to  Alexandria,  went  into 
Milford  Haven  in  a  damaged  state,  and  the  plaintiff  was  employed,  and  under- 
dertook,  to  put  her  into  thorough  repair.  Before  this  was  completed,  a  dispute 
arose  between  the  parties  \  the  plaintiff  was  called  upon  to  put  the  vessel  into 
a  fit  state  to  continue  her  voyage,  but  refused  to  do  so  till  he  was  paid  for  the 
work  already  done,  and  for  which  '''this  action  was  brought ;  the  defen-  r«4A5 
dant,  objecting  to  the  charges,  would  not  pay  the  sum  demanded;  and  ^ 
the  vessel  was,  consequently,  detained  in  an  unfit  state  for  sailing  till  the  com- 
mencement of  this  action.  For  the  defendant  it  was  objected,  that  the  action 
did  not  lie,  inasmuch  as  the  plaintiff  had  not  completed  his  contract,  and  as 
long  as  that  was  the  case,  the  work  already  done  was  unavailable  to  the  pur- 
pose for  which  it  had  been  required.  The  learned  Judge  directed  a  verdict  for 
plaintiff,  reserving  leave  to  the  defendant  to  enter  a  nonsuit. 

Chilton  now  moved  accordingly.  The  plaintiff^s  undertaking  was  to  put  the 
vessel  into  thorough  repair,  and  this  was,  as  the  whole  transaction  shows,  with 
reference  to  a  particular  purpose,  the  continuation  of  the  voyaee.  Till  the 
vessel  was  repaired  sufficiently  for  that  purpose,  the  plaintiff  had  no  right  to 
call  for  payment.  His  contract  was  entire,  and  he  cannot  recover  for  a  part 
performance  of  it,  Sinclair  v,  Bowles,  9  B.  &  G.  92.  The  work  must  be  ^illy 
performed  before  an  action  of  assumpsit  can  be  brought  in  respect  of  it,  2  Wms. 
Saunders,  350,  n.  (2).  The  same  may  be  inferred  from  Mucklow  v.  Mangles, 
1  Taunt.  318.  There  is,  indeed,  an  exception  to  this,  where  the  defendant  has 
derived  some  benefit  from  the  work  so  far  as  it  has  been  completed ;  but  where 
the  service  has  been  abortive  and  no  benefit  received,  the  action  does  not  lie, 
Famsworth  v.  Garrard,  1  Camp.  38.  Here,  the  vessel  has  not  yet  been  de- 
livered to  the  defendant,  and  her  voyage  has  been  lost :  the  object,  therefore, 
for  which  the  repairs  were  to  be  made,  has  been  defeated. 

'''Lord  Tentebden,  C.  J.     I  have  no  doubt  that  the  plaintiff  in  this  pM  aa 
case  was  entitled  to  recover.     In  Sinclair  v,  Bowles,  9  B.  &  G.  92,  the  ^ 
contract  was  to  do  a  specific  work  for  a  specific  sum.     There  is  nothing  in  the 

S resent  case  amounting  to  a  contract  to  do  the  whole  repairs  and  make  no 
emand  till  they  are  completed.  The  plaintiff  was  entitled  to  say,  that  he 
would  proceed  no  further  with  the  repairs  till  he  was  paid  what  was  already  due. 

LiTTLEDALE,  J.  The  plaintiff  undertook  this  work  in  the  same  way  as 
shipwrights  onUnarily  do.  It  does  not  follow  from  anything  that  passed,  that 
he  might  not  stop  from  time  to  time  in  the  course  of  the  work,  and  refuse  to 
proceed  till  he  was  supplied  with  money. 

Parke,  J.  If  there  had  been  any  specific  contract  on  the  part  of  the  plain- 
tiff for  completing  the  work,  the  argument  for  the  defendant  might  have  had 
much  weight.  But  this  was  only  a  general  employment  of  the  plaintiff  by  the 
defendant,  in  the  same  way  as  all  shipwrights  are  employed.  I  think,  there- 
fore, there  can  be  no  rule. 

Patteson,  J.,  concurred.  Bule  refused. 


*SMITH  V,  COMPTON  and  Others,  Executors  of  SOUTH-   r±AM 
WELL.    AprUlS.  "*"^ 

The  defendant  oonv^ed  prtnlaei  to  the  plaintiff,  and  oovenantttd  for  good  title.    An 
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aedoD  of  formedon  was  afterwards  brought  against  the  plaintiff  by  a  party  baying 
better  title,  and  the  plaintiff  compromised  it  for  6601. : 
Hddy  that  the  plaintiff,  in  an  action  for  the  breach  of  coyenant,  might  reooyer  the 
whole  sum  so  pud,  and  his  costs  as  between  attorney  and  client,  in  &e  compromised 
suit,  though  he  had  giyen  no  notice  of  that  suit  to  the  defendant.  For  in  an 
action  on  a  general  guarantee,  the  only  effect  of  such  want  of  notice  to  the  indem- 
nifying party  is  to  let  in  proof  on  his  part,  that  the  compromise  was  improyidentiy 
made,  and  it  lies  on  him  to  establish  that  fact,  which  was  not  done  in  the  present 


JUBOMSNT  havinff  been  given  for  the  plaintiff  on  demnrrer  in  this  action 
(on  covenant  for  good  title  to  convey,  see  p.  189  ante),  a  writ  of  inquiry  was 
execated,  and  the  jury  gave  damages  to  the  plaintiff,  including  the  sum  of 
550^.,  which  he  had  been  obliged  to  pay  by  way  of  compromise  to  the  party 
claiming  under  a  superior  title }  and  also  including  the  plaintiff's  costs,  as 
between  attorney  and  client,  of  the  action  of  formedon  brought  against  him  by 
that  party. 

Hitmjrejf  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a 
new  writ  of  inquiry,  or  why  the  damages  should  not  be  reduced.  First,  the 
plaintiff  was  not  entitled  to  recover  the  money  which  he  paid  by  way  of  oom« 
promise,  having  taken  that  step  without  giving  notice  to  the  defendants. 
Secondly,  he  ought  not  to  recover  the  costs  which  ne  paid  his  own  attorney  for 
defending  the  action,  without  having  given  notice  to  the  present  defendants. 
And,  thirdly,  the  costs,  at  all  events,  should  not  have  been  reckoned  as  between 
attorney  and  client.  As  to  the  550^.,  the  present  defendants,  if  they  had  had 
notice,  might  have  settled  the  action  upon  better  terms.  The  costs  also  might 
haTe  been  less,  if  the  defendants  had  had  an  opportunity  of  bringing  the  cause 
^^4081  ^  ^^  earlier  conclusion.  In  Oillett  v,  *Rippon,  1  M.  &  M.  406,  Lord 
-'  Tenterden,  C.  J.,  says,  '^  A  man  has  no  right,  merely  because  he  has  an 
indemnity,  to  defend  an  action,  and  to  put  the  person  guaranteeing  to  a  useless 
expense."  Knight  v.  Hughes,  1  M.  &  M.  247,  is  to  a  similar  effect.  [Lord 
Tenterdek,  C.  J.  Defending  an  action  without  notice  to  the  guaranteeing 
party  is  very  different  from  making  a  compromise.  Pabk,  J.  On  the  strength 
of  ^e  covenant  in  this  case  the  covenantee  was  justified  in  acting  as  if  he  had 
a  good  title.  If  he  defended  an  action,  it  was  the  consequence  of  your  cove- 
nant.]  At  all  events,  the  plaintiff  ought  only  to  recover  costs  as  between 
party  and  party. 

Lcfrd  T£NT£BDKN,  0.  J.  I  am  of  opinion  that  there  should  be  no  rule. 
The  only  effect  of  want  of  notice  in  such  a  case  as  this,  is  to  let  in  the  party 
who  is  called  upon  for  an  indemnity  to  show  that  the  plaintiff  has  no  claim  in 
respect  of  the  alleged  loss,  or  not  to  the  amount  alleged ;  that  he  made  an 
improvident  bargain ;  and  that  the  defendant  might  have  obtained  better  terms 
if  the  opportunity  had  been  given  him.  That  was  not  proved  here,  and  we 
cannot  aasame  it.  As  to  the  costs,  the  plaintiff  here  had  a  right  to  claim  an 
indemnity,  and  he  is  not  indemnified  unless  he  receives  the  amount  of  the 
eosts  paid  by  him  to  his  own  attorney. 

LirrLBDALE,  J.,  concurred. 

Parke,  J.  I  am  of  the  same  opinion.  The  effect  of  notice  to  an  indeHani- 
fying  party  is  stated  by  Buller,  J.,  in  Duffield  v.  Scott,  3  T.  R.  374 :  "The 
*4091  P^^T^  ^^  gluing  notice  is  ''^ot  in  order  to  give  a  ground  of  action ; 
-'  but,  if  a  demand  be  made,  which  the  person  indemnifying  is  bound  to 
pay,  and  notice  be  given  to  him,  and  he  refuse  to  defend  the  action,  in  conse- 
qiunce  of  which  the  person  to  be  indemnified  is  obliged  to  pay  the  demand, 
ihat  is  equivalent  to  a  judgment,  and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not  bound  to  pay  the  money." 

Pattbson,  J.y  concurred.  Rule  refused. 
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WEAVER  V.  PRICE  and  Another.    April  19. 

TrespasB  lies  against  magistrates  for  granting  a  warrant  to  levj  poor  rates,  if  the  party 
distrained  npon  nas  no  land  in  the  parish  in  which  the  rate  was  made. 

Trespass  for  distraining  and  impounding  a  heifer.  Plea,  the  general  issue. 
At  the  trial  before  Bosanquet,  J.,  at  the  Spring  assizes  for  the  county  of  Flint, 
1882,  the  following  appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  the 
occupier  of  a  field  called  Wet  Cushion  Field,  containing  three  acres  of  land,  in 
the  county  of  Flint.  The  defendants  were  two  justices  of  the  peace  for  that 
county,  and  they,  on  the  13th  of  April,  1881,  on  the  application  of  the  church- 
wardens and  OYcrseers  of  the  parish  of  Overton,  granted  a  warrant,  reciting, 
that  by  a  rate  duly  made,  allowed,  and  published,  the  plaintiff,  an  occupier  of 
land  in  the  parish  of  Overton,  was  rated  and  assessed  for  and  towards  the  relief 
of  the  poor  of  that  parish  in  the  sum  of  8s.,  and  it  appeared  to  the.  justices, 
upon  the  oath  of  the  overseer,  that  that  sum  had  been  demanded  of  the  plain- 
tiff, and  he  had  refused  to  pay  the  same,  and  had  not  shown  any  ^suffi-  r*410 
cient  cause  why  it  should  not  be  paid ;  the  warrant,  therefore,  required  ^ 
the  churchwardens  and  overseers  to  make  distress  of  the  goods  and  chattels  of 
the  plaintiff,  &c.  The  money  having  been  levied  under  this  warrant,  the  ques- 
tion at  the  trial  was,  whether  the  field  in  question  was  in  the  parish  of  Overton, 
or  in  that  of  Erbistock.  It  was  objected  that  in  the  present  case  trespass  was 
not  maintainable  against  the  justices,  but  that  the  remedy  was  by  appeal  against 
the  rate.  The  learned  Judge  was  of  opinion,  that  the  maffistrates  had  no 
jurisdiction  to  order  the  money  to  be  levied  upon  the  plaintiff  if  he  had  no  land 
in  the  parish  of  Overton,  and  if  so,  that  the  action  lay.  A  verdict  having 
been  found  for  the  plaintiff, 

Wiffhtman  now  moved  for  a  new  trial.  The  proper  remedy  was  by  appeal, 
and  not  by  the  present  action,  Durrant  v.  Boys,  6  T.  R.  580.  [Pabkx,  J. 
There  the  objection  to  the  rate  was  one  which  might  be  taken  on  appeal.  The 
plaintiff  was  a  parishioner.  Here  there  was  no  rate  affecting  the  plaintiff's 
knd  in  the  parish  of  Erbistock.]  The  plaintiff  is  rated  as  an  occupier  of  land 
in  Overton,  and  the  magistrates,  on  the  application  of  the  overseers,  grant  the 
warrant  for  non-payment  of  the  rate  made  upon  him  in  respect  of  his  land  in 
Overton.  He  did  not  appear  before  them  on  the  summons,  to  object  that  he 
had  no  rateable  property  in  Overton;  and  how  are  the  justices  to  know  that  he 
had  none  ?  If  the  action  would  lie  in  this  case,  every  person  who  disputes  the 
rateability  of  his  property  might  try  the  question  in  an  action  against  the  jus- 
tices. It  would  bo  hard  upon  magistrates,  if  they  were  bound  to  ascertain  at 
their  '''own  peril  whether  a  party  who  appears  on  the  face  of  the  rate  to  rit^Ai\ 
be  duly  rated,  really  has  the  property  for  which  he  is  rated  or  not.  ^ 

Lord  Tenterden,  C.  J.  There  was  not,  in  this  case,  any  rate  whereby  the 
plaintiff  could  be  duly  assessed  to  the  relief  of  the  poor  of  the  parish  of  Over- 
ton ;  for,  in  the  result,  it  turned  out  that  he  was  not  an  occupier  of  any  land 
in  that  parish.  That  being  so,  the  defendants  had  no  authority  to  order  any 
distress  for  a  rate  to  be  levied  of  his  goods.  They  are,  therefore,  liable  in 
trespass.  Rule  refused.(a) 

(a)  See  Bonnell  v.  Beighton,  5  T.  B.  182. 


The  Mayor,  Aldermen,  and  Burgesses  of  NEWPORT  v.  SAUNDERS. 

IpriilQ, 

Assumpsit  may  be  maintained  by  the  owner  of  a  market,  for  stallage,  and  that  without 
showing  any  contract  in  fact  between  him  and  the  oocnpler  of  the  stall. 

Assumpsit  for  toUs  and  stallage.    At  the  trial  before  Parke,  J.,  at  the 
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Spring  assises  for  Winchester^  1832,  the  jury  found  a  yerdict  for  the  phdntifis 
on  the  count  for  stallage,  with  1«.  damages ;  and  were  discharged  of  the  issue 
as  to  the  tolls. 

Cokridgcy  Serjt.,  now  moved  for  a  rule  to  enter  a  nonsuit,  on  the  ground 
that  in  the  aheence  of  evidence  of  any  contract  in  fact,  either  express  or  implied, 
assumpsit  was  not  maintainahle  for  stallage.  In  the  Mayor  of  Northampton  v. 
Ward,  2  Str.  1239 }  1  Wils.  115,  it  was  said  by  the  Court,  "  that  trespass  was 
the  proper  form  of  action,  and  that  neither  debt  nor  assumpsit  would  lie''  (for 
^4121  B^^^®)>  '^i>or  could  the  owner  of  the  soil  distrain,  because  there  *is 
^  not  any  certain  fixed  sum  or  duty,  or  contract  express  or  implied.'' 
Here  the  evidence  showed  that  there  was  no  contract  for  stallage.  Assumpsit 
for  nse  and  occupation  may  be  maintained,  because  there  is  an  implied  contract 
to  pay  what  the  value  may  be  found  to  be ;  but  there  is  no  such  implied  con- 
tract in  the  case  of  stallage.  And  there  is  no  analogy  between  the  two  cases. 
In  the  ordinaxy  case  of  occupation  of  land  for  agricultural  or  other  purposes,  the 
owner  of  the  land  may  exercise  an  option ;  and  therefore,  where  the  fact  is  found,  a 
contract  may  well  be  presumed ;  a  permission  on  the  part  of  the  owner,  and  an 
acceptance  of  a  demise  on  that  of  the  tenant ;  but,  in  the  case  of  stallage,  the 
owner  of  the  market  has  no  option ;  he  must  permit  the  public  to  resort  to  the 
market,  and  cannot  refuse  to  any  one  the  right  to  occupy  his  land  by  a  stall 
for  the  purpose  of  exposing  his  wares  to  sale,  who  will  pay  him  the  accustomed 
or  reasonable  stallage ;  the  person,  therefore,  enters  lawfully,  though  without  the 
owner's  consent;  and  by  refusing  to  pay  the  stallage  when  due,  he  (to  use  the 
language  of  the  Court  in  the  case  cited,  2  Str.  1239;  1  Wils.  115),  '^  misbe- 
haves and  becomes  a  trespasser  ab  initio." 

Lord  Tentebben,  C.  J.  I  do  not  see  any  objection  to  the  form  of  action. 
Tolls  may  be  recovered  in  assumpsit,  and  no  proof  is  given  of  anything  like  a 
contract  by  the  party  against  whom  the  claim  is  made.  Evidence  is  given  of 
the  right  to  receive  them,  and  that  is  always  deemed  sufficient.  Stallage  is 
not  distinguishable  from  tolls  in  that  respect.  The  party  entitled  to  stallage  may 
waive  the  tort.  In  the  Mayor  of  Northampton  v.  Ward,  2  Str.  1239;  1  WOs. 
H131  ^^^'  ^^^  Court  decided  that  trespass  was  '^'maintainable ;  but  what  was 
^  said  as  to  bringing  debt  or  assumpsit,  was  extra-judicial. 

LiTTLSDALE,  J.  Assumpsit  lies  for  the  use  and  occupation  of  premises  at 
the  suit  of  the  owner.  Now  stallage  is  a  satisfaction  to  the  owner  of  the  soil 
for  the  liberty  of  placing  a  stall  upon  it.  If  assumpsit  be  maintainable  in  the 
one  case,  there  is  no  reason  it  should  not  in  the  other. 

Paeke  and  Patteson,  Js.,  concurred.  Rule  refused. 


The  KING  V,  The  Inhabitants  of  LINKINHORNE.    April  25. 

A  paaper  was  duly  apprenticed  to  a  farmer  residing  in  parish  A.,  and  served  him  there, 
but  before  the  expiration  of  the  apprenticeship,  we  farmer  haring  failed  in  business, 
pUMMd  the  pauper  with  another  farmer  in  parish  B.,  and  the  pauper  served  Uie  latter 
m  B.  for  nine  months,  when  becoming  ill  and  disabled  from  serrice,  he  returned  to 
bis  fint  master  in  parish  A.  The  latter,  having  no  acoommodation  for  him,  told 
him  to  go  to  his  mouier,  who  lived  in  that  parish.  The  pauper  did  so,  and  his  first 
master,  a  few  days  after,  promised  his  mother  to  remunerate  her  for  taking  care  of 
the  paoper.  The  pauper  continued  to  reside  with  his  mother  in  A.  for  about  ei^ht 
weeks,  his  first  master  being  resident  there,  but  did  not  perform  any  aotual  semoe 
for  him: 

Held,  that  the  pauper  resided  in  A.  in  the  character  of  apprentioe,  and  thereby 
giined  a  settlement  in  that  parish. 

On  appeal  against  an  order  of  two  justices,  whereby  William  Wallis  and  his 
&nuly  were  removed  from  the  parish  of  Linkinhome,  in  Cornwall,  to  the 
parish  of  St.  Cleer  in  the  same  countv,  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case : — 
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The  pauper  was  duly  bound  apprentice  by  the  church-wardens  and  overseers 
of  the  parish  of  St.  Cleer,  to  John  Oadgcombe  of  that  parish,  farmer ;  and 
served  him  in  St.  Cleer  under  the  indenture  for  about  six  years,  when  Gadg- 
combe,  having  &iled  in  business,  agreed  to  place  the  pauper  with  T.  Little,  of 
the  parish  of  St.  Pinnock  in  the  said  county,  farmer.  No  assignment  or 
^transfer  of  the  indenture  was  made ;  but  the  pauper,  in  March,  1816,  went  r^A\A 
to  and  served  T.  Little  in  St.  Pinnock,  with  the  consent  of  Gkdgcombe,  I- 
for  nine  months.  The  pauper  then  becoming  ill  and  disabled  for  service,  went 
back  to  Gadgcombe  in  the  parish  of  St.  Cleer,  and  he  having  no  accommoda- 
tion for  the  pauper,  told  him  to  go  to  his  mother  who  lived  in  St.  Cleer,  pro- 
mising to  come  and  agree  with  her  for  his  board  and  maintenance.  The  pauper 
went  to  his  mother  accordingly,  and,  a  few  days  after,  Gadgcombe  came  and  pro- 
mised the  mother  to  remunerate  her  for  taking  care  of  her  son,  and  took  the 
pauper  to  a  medical  man  for  advice.  The  pauper  continued  to  reside  with  his 
mother  in  St.  Cleer  for  about  eight  weeks,  Gadgcombe  also,  during  that  time, 
being  resident  in  St.  Cleer,  but  the  pauper  did  not  perform  any  actual  service  for 
Gadgcombe  during  that  period.  The  sessions  were  of  opinion,  that,  for  want 
of  such  service,  the  last  legal  place  of  settlement  of  the  pauper  was  in  St.  Pin- 
nock. 

Coleridge,  Seijt.,  in  support  of  the  order  of  sessions.  As  the  pauper  went 
into  St.  Pinnock  more  than  forty  days  before  the  1st  of  October,  1816,  when 
the  restrictive  clauses  of  the  56  G.  3,  c.  139,  took  effect,  a  settlement  was 
gained  there;  and  the  only  question  is,  whether  a  new  settlement  was  gained 
in  St.  Cleer  by  the  eight  weeks'  residence.  It  could  not  be  acquired  except  by 
residence  as  an  apprentice.  The  fact  of  service,  actual  or  constructive,  has 
always  been  considered  an  essential,  or  at  least  a  material  ingredient  in  deter- 
mining the  character  of  the  residence.  Here  the  master  is  found  to  have  failed 
in  business,  and  the  apprentice  was  disabled  from  working ;  service,  therefore, 
was  neither  rendered  *nor,  in  fact,  contemplated.  In  Rex  v.  Bamby  in  r*^!  k 
the  Marsh,  7  East,  381,  the  residence  with  a  grandmother  on  account  ^ 
of  illness  was  held  not  to  be  referable  to  the  apprenticeship,  though  it  was  with 
the  consent  of  the  master,  and  he  received  the  apprentice  again  when  his  health 
was  restored ;  and  the  Court  said,  this  was  no  more  than  residence  in  an  hos- 
pital, and  there  Rex  v,  Charles,  Burr.  S.  C.  706,  was  cited.  In  Rex  v.  Stratford 
on  Avon,  11  East,  176,  the  residence  of  an  apprentice  was  with  the  mother 
in  an  adjoining  parish  to  have  his  thumb  cured ;  but,  during  the  whole  time, 
the  pauper  went  almost  every  day  to  his  master's,  and  was  on  some  days  em- 
ployed by  his  master  on  errands,  and  was  always  ready  when  wanted  by  him, 
but  was  unable  to  work  at  his  trade.  The  pauper  was  held  to  be  still  in  the 
service  of  the  master  as  an  apprentice  while  he  lodged  with  his  mother.  The 
Court  decided  this  case  on  the  service  rendered,  and  distinguished  it  on  that 
ground  from  Rex  v.  Bamby  in  the  Marsh,  7  East,  381.  In  Rex  v,  Chelms- 
ford, 3  B.  &  A.  411,  the  same  ground  of  actual  service  was  relied  on,  and  Hol- 
royd,  J.,  in  his  judgment,  put  that  as  the  principle  of  the  decision  in  the  case  of 
Rex  V.  Stratford  on  Avon,  11  East,  176.  In  Rex  v,  St.  Mary  Bredin,  2  B. 
&  A.  382,  a  master  mariner  having  no  immediate  occasion  for  his  apprentice's 
service,  the  vessel  being  in  dock,  let  him  go  back  to  school  to  learn  navigation ; 
a  residence  for  that  purpose  was  held  not  to  give  a  settlement.  Bayley,  J., 
there  said,  that  service  is  one  of  the  essential  requisites  to  confer  a  settlement, 
and  that  the  service  must  be  either  actually  or  oonstructively  going  on  during  the 
absence  of  the  apprentice  from  his  ^master.  In  Rex  v,  Brotton,  4  B.  &  A.  p^^^  ^ 
84,  there  was  an  absence  and  want  of  service  in  pursuance  of  a  stipu-  1- 
lation  in  the  contract  of  apprenticeship,  and  it  was  held  no  settlement  was  gained; 
yet  there  the  master  paid  6<.  weekly  for  the  maintenance  of  the  apprentice 
during  the  time  he  was  in  Brotton,  and  ihe  service  was  to  be  renewed  when  the 
winter  was  over.  Rex  v.  Foulness,  6  M.  &  S.  351,  will  be  relied  upon  by  the 
other  side,  but  what  was  decided  before  the  cases  of  Rex  v.  St.  Mary  Brediii, 
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2  B.  &  A.  882 ;  Bex  v.  Brotton,  4  B.  &  A.  84,  and  Bex  v.  Cbelmsford,  8  B.  &  A. 
411,  and  Yery  muoh  on  the  ground  that  the  residence  was  under  a  continuanoo 
of  the  contract  3  but  that  is  not  the  true  principle,  for  the  contract  may  con- 
tinue  with  all  its  rights  and  relations,  yet  the  want  of  serrioe  may  give  the  resi- 
dence such  a  character  as  to  prevent  its  conferring  a  settlement. 

Grotoder^  contra.  Besidence  for  forty  days  by  an  apprentice  will  give  a  set* 
tiement,  though  no  service  be  performed,  and  illness  be  the  occasion  of  the 
residence  in  the  particular  parish,  Bex  v.  Charles,  Burr.  S.  C.  706.  There  it 
was  contended,  that  actual  service  was  necessary,  but  the  Court  said  that  the 
performance  of  actual  service  was  not  the  thing  material.  It  is  the  rosidenoe^ 
the  inhabitancy  of  an  apprentice  in  a  parish  for  forty  days,  that  gains  the  set- 
tlement. That  case  is  precisely  in  point,  and  has  never  been  overruled.  In 
Bex  V.  Foulness,  6  M.  s  S.  851,  an  apprentice  to  a  bar^master,  who  had  slept 
thirty-five  nights  in  the  master's  parish  during  his  service,  went  with  his  master 
*4171  ^°  ^  voyage  to  London,  '''where  the  master  absconded,  and  never  returned 

^  during  the  continuance  of  the  indentures ;  but  the  apprentice  returned 
in  the  barge  to  the  master's  parish,  and  remained  on  board  two  days,  when,  in 
consequence  of  illness,  he  was,  by  direction  of  his  master's  wife,  conveyed  to 
the  poor-house,  she  being  unable  to  accommodate  him  in  her  own  house,  but 
was  maintained  there  at  her  expense,  in  the  expectation  of  her  husband's 
return :  it  was  held,  that  such  residence  in  the  poor-house,  was  virtually  a 
residence  in  the  master's  house,  under  a  continuance  of  the  contract,  and  that 
a  settlement  was  acquired  by  it.  In  Bex  v,  St.  Mary  Bredin,  2  B.  &  A.  382, 
and  Bex  v.  Brottom,  4  B.  &  A.  84,  the  residence  was  not  in  any  way  connected 
with  the  apprenticeship.  In  the  first  of  these  cases,  the  apprentice  was  at 
Bchool,  and  in  both  he  ceased  to  be  under  the  control  of  the  master.  In  Bex 
V,  Ilkeston,  4  B.  ft  C.  64,  an  apprentice  lived  and  worked  with  his  master  in 
the  parish  of  Ilkeston,  went  home  to  his  father's,  in  the  parish  of  Badford, 
every  Saturday,  and  slept  there  on  Saturday  and  Sunday  nights  (with  his 
master's  leave),  and  returned  to  work  on  Monday  morning.  The  apprentice 
having  returned  and  worked  as  usual  on  a  Monday,  left  his  master  in  the 
evening,  and  never  returned  ;  and  it  was  held,  that  the  sleeping  in  B.  being 
merely  by  way  of  indulgence,  and  not  for  the  purposes  of  the  apprenticeship, 
was  not  sufficient  to  con^r  a  settlement,  and  there  Abbott,  C.  J.,  stated,  as  the 
tme  construction  of  the  3  W.  &  M.,  c.  11,  s.  8,  that  the  inhabitation  must  be 
the  character  of  an  apprentice,  and  in  some  way  or  other  in  furtherance  of  the 
H181  ^^J®^  ^^  ^^®  apprenticeship.     Now,  here  it  appears  "^that  the  residence 

^  of  the  apprentice  with  his  mother  in  St.  Cleer  was  in  the  character  of 
m  apprentice,  for  his  master  was  to  maintain  him  there,  as  he  was  bound  to  do 
by  the  indentures.  In  Bex  v.  Foulness,  6  M.  &  S.  851,  the  master  himself 
liad  absconded,  and  the  maintenance  by  the  wife  was  held  to  be  suttcient. 
Here,  if  the  pauper  had  resided  in  his  master's  own  house,  it  would  have  been 
in  the  character  of  an  apprentice,  yet  if  it  be  true  that  service  is  necessary,  he 
woald  not  have  gained  a  settlement. 

Lord  Tentsrden,  C.  J.  The  decisions  on  this  branch  of  the  law  run  very 
near  to  each  other,  and  are  hardly  reconcilable.  I  agree  that  the  mere  con- 
tinuance of  the  contract  during  the  absence  of  the  apprentice  from  his  master 
is  not  sufficient,  but  I  do  not  a^ee  that  the  performance  of  some  service  by  the 
apprentice  is  absolutely  necessary  to  enable  him  to  gain  a  settlement  in  a  parish 
^rent  from  that  where  the  master  lives ;  I  think  less  than  that  will  do,  and 
that  it  will  be  sufficient,  if  the  residence  be  in  pursuance  of  the  contract  of 
apprenticeship,  and  in  a  place  where,  but  for  that  contract,  it  would  not  have 
keen.  The  word  service  is  not  mentioned  in  the  statute  3  W.  &  M.,  c.  11,  s. 
8,  hut  binding  and  inhabitation.  Here,  I  think,  it  is  evident  that  the  boy's 
nsidenoe  with  his  mother  in  St.  Cleer  was  in  pursuance  of  the  contract  of  ap- 
prentioeship ;  for,  during  all  that  time,  the  master  was  bound  to  maintain  him, 
>nd  did  so  in  performance  of  his  part  of  the  contract.  The  pauper  was  there- 
fore settled  in  St.  Cleer. 
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LiTTLiEDALE,  J.  Althongh  no  actual  service  was  rendered  by  the  pauper 
while  he  resided  in  St.  Cleer,  the  ^last  eight  weeks,  such  residence  was  r^jiQ 
in  pursuance  of  the  contract  of  apprenticeship.  He  returned  to  his  *- 
master  with  the  intention  to  reside  with  him,  and  to  perform  service  as  soon  as 
his  health  permitted.  Illness  alone  prevented  it.  He  went  to  his  mother's 
house  by  desire  of  his  master.  His  residence  there  is  to  be  considered  as  if  he 
had  continued  in  the  master's  house ;  and  if  he  had  been  taken  ill  while  residing 
there,  there  could  have  been  no  doubt  that  he  would  have  gained  a  settlement 
in  St.  Gleer,  although  he  performed  no  service.  That  the  master  considered 
him  as  residing  with  his  mother,  in  pursuance  of  the  contract  of  apprentice- 
ship, is  shown  by  the  fact  of  his  having  agreed  to  maintain  him  during  that 
time. 

Parke,  J.  I  am  also  of  opinion  that  a  settlement  was  gained  in  the  parish 
df  St.  Cleer.  The  question  arises  on  the  statute  SW.&  M.,  c.  11,  s.  8,  which 
enacts,  that ''  if  any  person  shall  be  bound  an  apprentice  bv  indenture,  and  in- 
habit in  anv  parish,  such  binding  and  inhabitation  shall  be  adjudged  a  good 
settlement.''  The  statute  says  nothing  of  actual  service.  The  true  construc- 
tion, as  stated  by  Lord  Tenterden,  in  Bex  v,  Ilkeston,  4  B.  &  C.  67,  is,  that 
the  inhahitation  must  be  in  the  character  of  an  apprentice,  and  in  some  way  or 
other  in  furtherance  of  the  object  of  the  apprenticeship.  Now,  applying  that 
rule  to  the  present  case,  the  pauper's  residence  in  St.  Gleer  was  not  casual,  for 
he  came  to  that  parish  because  the  master  was  bound  to  receive  and  maintain 
him.  The  residence  there,  consequently,  was  connected  with  the  apprentice- 
ship. The  dictum,  that  service  is  one  of  the  estential  requisites  to  confer  a  set- 
tiement  ^cannot  be  supported.  Service  may  be  material,  as  showing  r^A^i 
that  the  residence  is  in  the  character  of  apprentice,  but  that  may  be  *- 
shown  by  other  fiiots.  Here  the  residence  appears  undoubtedly  to  have  been  in 
the  character  of  apprentice,  and  was  so  considered  by  the  master,  for  he  agreed 
to  maintain  the  pauper  during  the  time  of  such  residence. 

Patteson,  J.  Service  is  a  criterion,  but  not  the  only  one  whereby  to  deter- 
mine the  character  of  the  residence,  and  the  facts  stated  in  this  case  abundantly 
show  that  the  pauper  resided  in  St.  Cleer  as  an  apprentice.  Rex  v.  Charles, 
Burr.  S.  C.  706,  is  in  point,  and  has  not  been  overruled.  The  order  of  sessions 
must  be  quashed.  Order  of  sessions  quashed. 


The  KING  v.  The  Inhabitants  of  DREMERCHION.    AprU  26. 

A  hired  serrant  is  settled  in  that  parish  in  which  lie  last  completes  a  forty  days'  resi- 
dence, althongh  he  performs  no  service  there  for  his  master. 

On  appeal  against  an  order  of  two  justices,  whereby  John  Williams,  his  wife 
and  children,  were  removed  from  the  parish  of  Northrop,  in  the  county  of  Flint, 
to  Dremerchion  in  the  same  county,  the  sessions  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  pauper,  John  Williams,  hired  with  one  W.  Evans  for  a  year,  from  the 
1st  of  May,  1819,  to  the  Ist  of  May,  1820,  and  served  with  him  for  a  year,  re- 
siding in  Dremerchion  from  the  1st  May,  1819,  until  November  in  the  same 
year,  when  he  married.  From  that  time  he  resided  ^on  the  week  days,  r^Ao\ 
from  Monday  to  Saturday  evening,  at  his  master's  house  in  Dremer-  *- 
ohion,  during  which  time  he  was  working  for  his  master ;  but  Saturday  night, 
tiie  whole  of  Sunday,  and  until  Monday  morning,  the  pauper  passed  with  his 
wife  in  St.  Asaph  parish.  The  pauper's  year  expired  on  Sunday  the  30th  of 
April,  1820.  He  had  slept  the  night  beK>re  in  St.  Asaph,  and  he  slept  there 
that  night  ^Sunday  night)  also,  and  on  Monday  morning  he  returned  to  his 
master's  residence  in  Dremerchion,  and  commenced  working  as  a  day  labourer. 
The  contract  of  hiring  was  agreed  by  the  pauper  and  his  master  not  to  be  dis- 
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solved  by  the  manriage  in  November,  1819.  The  pauper  slept  more  than  forty 
nights  daring  the  year  in  St.  Asaph,  but  no  part  of  the  time  passed  in  St.  Asaph 
was  in  furtherance  of  the  service,  being  only  allowed  by  the  pauper's  master  as 
an  indulgence,  nor  was  there  any  service  in  fact  performed  by  the  pauper  for 
his  master  in  St.  Asaph.  The  question  reserved  was^  whether  the  pauper  was 
properly  removed  to  Dremerchion. 

R»  V.  Richards  and  Miller,  in  support  of  the  order  of  sessions.  No  settle- 
ment was  gained  in  St.  Asaph,  because  the  residence  of  the  pauper  was  not  in 
porsuanoe  of  the  contract  of  hiring.  In  Rex  v,  Ilkeston,  4  B.  &  C.  64,  it  was 
held  that,  to  satbfy  the  words  binding  and  inhabitation  in  the  eighth  section  of 
the  3  W.  &  M.  c.  11,  which  applies  to  apprentices,  the  residence  must  be  in 
the  character  of  apprentice,  and  in  some  way  or  other  in  furtherance  of  the  ob- 
ject of  the  apprenticeship.  Section  7  enacts,  that  if  a  person  ''  shall  be  law- 
^^ooi  f^y  hired  into  a  parish  or  town,  for  one  year,  such  service  ^shall  be 
^  deemed  a  good  settlement  therein.''  By  analogy  to  the  decisions  as  to 
apprentices,  the  residence  must  be  in  pursuance  of  the  contract  of  hiring.  Rex 
V.  Hedsor,  Gald.  51,  2  Bott.  pi.  405,  6th  edit.,  will  be  relied  upon  by  the  other 
side.  There  it  was  decided  tnat  a  person  who,  during  his  service,  married,  and 
then  lodged  for  the  last  forty  days  with  his  wife  in  another  parish  than  that 
where  the  service  was  performed,  eained  a  settlement  in  the  parish  where  he 
lodged.  Bex  v.  Nympsfield,  Cald.  107,  2  Bott.  pi.  405,  n.  (a),  was  decided  on 
the  authority  of  that  case;  but  in  Bex  v.  Sutton,  5  T.  R.  657,  where  a  yearly 
servant  being  deprived  of  his  reason  forty  days  before  the  end  of  the  year,  was 
taken  home  by  hia  father,  who  lived  in  another  parish,  and  who  received  the 
wages  for  the  whole  year;  it  was  held  that  the  servant  was  settled  in  the  mas- 
ters parish,  though  he  continued  in  his  father's  house  during  the  remainder  of 
the  year;  and  there  Lord  Kenyon  said,  <'  that  he  could  not  consider  the  pauper's 
residence  with  his  father  as  a  performance  of  service  with  his  master;  he  was 
there  diverto  intuitu,  in  order  to  recover  from  his  illness,  and  not  for  the  pur- 
pose of  serving  his  master."  Here,  after  the  pauper's  marriage,  from  the  Sa- 
turday night,  until  the  Monday  morning,  the  master  had  no  control  over  him ; 
his  residence  with  his  wife  in  St.  Asaph  was  not  at  all  connected  with  his  ser- 
▼ice,  and  the  sessions  have  so  found. 

fyies  Clinton,  contrd.  This  is  the  first  instance  in  which  an  attempt  has 
been  made  to  extend  the  doctrine  as  to  the  residence  of  apprentices  to  cases  of 
41231  ^^^'^  ^servants.  In  Rex  v.  Ilkeston,  4  B.  &  C.  64,  the  decision  pro- 
^  ceeded  on  the  construction  of  the  words  of  3  W.  &  M.,  c.  11,  s.  8, 
binding  and  inhabitation.  In  cases  of  hiring  and  service,  it  has  always  been 
considered  as  established,  that  the  servant  is  settled  in  the  parish  where  he 
completes  the  last  forty  nights. 

He  was  then  stopped  by  the  Court. 

Lord  Tentkrdsn,  G.  J.  There  is  a  distinction  recognised  in  several  cases, 
between  apprentices  and  hired  servants.  The  last  parish  in  which  the  servant 
completes  a  forty  days'  residence  is  that  in  which  he  is  settled.  But,  as  to  ap- 
prentices, the  residence  must  be  in  furtherance  of  the  contract  of  apprenticeship. 
The  7th  and  8th  sections  of  the  3  W.  &  M.  c.  11,  are  differently  worded;  the 
seventh  provides  that  if  a  party  be  hired  into  any  parish,  such  service  shall  be 
agood  settlement;  the  eighth  requires  a  binding  and  inhabitation  in  the  parish. 
Whv  there  should  have  been  such  a  distinction  I  do  not  know,  but  it  has  been 
made.  Rex  v.  Hedsor,  Cald.  61,  2  Bott.  pi.  405,  is  a  stronger  case  than  this; 
there  the  sleeping  out  of  the  master's  parish  was  without  his  consent. 

LmiJEDALE,  J.,  concurred. 

Parke,  J.  It  is  clearly  established  that  a  servant  is  settled  in  the  parish 
where  he  sleeps  for  the  last  forty  days  of  his  service.  Here  it  is  agreed  that 
there  was  no  dissolution  of  the  contract. 

Patteson,  J.,  concurred.  Order  of  sessions  quashed. 
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Appellants  were  rated  to  the  poor  for  clay-pits  which  were  excaTations  under  ground, 
from  whence  glass-house  pot-clay  and  fire-brick  day  were  extracted.  A  perpendicu- 
lar shaft  was  sunk  from  the  surface  of  the  land,  for  the  purpose  of  raising  the  clay 
out  of  the  strata,  which  was  done  by  a  steam  engine  and  other  mining  apparatus :  the 
excaTations  were  like  those  which  are  made  for  working  ooal  and  metallic  mines,  and 
the  mode  of  raising  the  clay  was  the  same  as  that  used  in  a  coal  mine.  Held,  that 
the  pits  so  assessed  were  clay  tnmetf  and,  therefore,  not  rateable. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Olds- 
winford  in  Worcestershire,  whereby  the  defendants  were  rated,  amongst  other 
property,  at  the  sum  of  4^.  10«.  for  three  clay-pits ;  the  sessions  confirmed  the 
rate,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  appellants  were  the  owners  and  occupiers  of  lands  in  Oldswinford,  con- 
taining strata  of  a  substance  called  "  Glass-house  Pot  Clay,"  and  Fire  Brick 
Clay,  and  the  term  clay-pits  was  used  in  the  rate  to  designate  the  excavations 
under  eround  from  which  the  clay  is  extracted,  and  the  perpendicular  shaft  sunk 
from  the  surface  of  the  land  for  the  purpose  of  raising  the  clay,  which  is  done 
by  a  steam  engine,  whinsels,  and  other  mining  apparatus.  These,  and  similar 
works,  are  sometimes  called  clay-pits,  and  sometimes  clay-mines ;  and,  in  some 
local  acts  of  parliament,  the^  are  referred  to  by  the  words,  '^  mines  of  glass- 
house pot  clay"  and  ''fire-bnck  clay."  These  excaTations  and  shafts  are  like 
those  made  for  working  coal  and  metallic  mines,  and  the  clay  is  raised  in  the 
same  manner  as  coal  out  of  a  coal  mine.  Headways  are  driven  for  this  purpose. 
The  shafts  are  forty  or  fifty  yards  deep.  The  workmen  are  sometimes  called 
day  getters,  and  sometimes  miners.  In  some  places  the  clay  crops  out  at  the 
surface,  in  others  it  is  got  within  a  foot  or  two  of  the  surface,  and  it  has  been 
found  as  low  as  seventy  yards.  It  does  not  '^'orop  out  on  the  appellants'  r^c^oe 
lands,  but  the  part  which  crops  out  elsewhere  is  a  continuation  of  their  ^ 
strata.  The  clay  has  in  some  cases  (but  not  on  the  appellants'  lands)  been  dug 
out  by  open  work  to  the  depth  of  nine  feet.  It  is  found  with  strata  of  coal  above 
it,  and  it  is  mixed  with  globules  of  iron-stone ;  but  this  is  in  small  quantities, 
and  is  thrown  away  as  refuse.  The  strata  of  clay  are  very  hard,  and  cannot  be 
got  out  without  miners'  tools,  but  it  crumbles  on  exposure  to  the  air.  This 
clay,  which  is  everywhere  known  by  the  name  of  Stourbridge  clay,  is  able, 
when  manufactured,  to  withstand  intense  heat,  and  is  chiefly  used  for  the 
making  of  glass-house  pots,  fire  bricks,  and  crucibles.  That  which  crops  out 
and  is  got  by  open  work,  is  used  for  common  red  building  bricks,  and  for  day 
pots,  and  has  been  rated  for  twenty  years.  The  clay  is  not  good  for  fire  brides 
or  glass-house  pots  at  less  than  ten  or  fifteen  yards  from  the  surfiice.  When 
raised  to  the  surface,  it  is  sorted  and  picked,  and  ground  in  mills,  and  afterwards 
tempered  with  water,  and  trodden,  before  it  can  be  manufactured.  These  strata 
of  clay  are  only  found  within  a  small  circuit  of  land  lying  in  Oldswinford,  and 
extending  a  little  way  in  an  adjoining  parish.  The  working  is  subject  to  some 
risk,  and  the  profit  is  variable.  The  pits  or  mines  in  question  have  never  been 
rated  to  the  poor.  If  the  Court  should  be  of  opinion  that  these  clay-pits  or 
day-mines  were  not  rateable  to  the  relief  of  the  poor,  the  rate  on  the  appellants 
in  respect  of  them  was  to  be  reduced  by  the  sum  of  4/.  10<. 

Sir  J.  Scarlett,  Godson,  and  WhitcoTnbj  in  support  of  the  order  of  sessions. 
It  must  be  conceded,  after  the  ^decision  in  Rex  v.  The  Inhabitants  of  r^As>(t 
Sedgley,  2  B.  &  Ad.  65,  that  by  the  43  Eliz.  c.  2,  s.  1,  no  mines  but  coal-  •-  *"^ 
mines  are  rateable  to  the  relief  of  the  poor.  The  only  question  in  this  case  is, 
whether  the  clay-pits  mentioned  in  the  rate  come  within  the  description  of  mines. 
In  Rex  V.  Sedgley  the  Court  seemed  to  consider  that  to  be  a  question  of  fact  rather 
than  of  law,  and  they  relied  principally  on  the  mode  of  working.  But  this  is  not 
the  only  criterion ;  the  nature  of  the  substance  must  also  1^  considered^  and 
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whether  that  be  of  such  a  kind  that  the  term  mine  can,  according  to  the  popular 
use  of  words,  be  applied  to  the  place  which  yields  it.  Now  it  is  usual  to  speak 
of  mines  of  silver,  copper,  and  other  metals,  and  of  coal  and  other  substances  to 
which  custom  has  made  the  term  appropriate,  but  clay  is  not  among  these. 
The  sessions,  who  are  the  proper  judges,  have  decided  this,  and  their  determi- 
nation on  such  a  point  should  be  followed.  The  judgment  of  this  Court  in  Bex 
V.  Sedglej,  was  in  accordance  with  that  of  the  sessions. 

Lord  Tentsbdsn,  C.  J.  I  see  no  reason  to  depart  from  the  opinion  which 
I  delivered  in  Eez  v,  Sedgley.  The  only  difference  between  that  and  the  pre- 
sent case,  consists  in  the  character  of  the  commodity  obtained.  The  mode  of 
obtaining  it  is  the  same.  Now  that  case  establishes  that,  in  order  to  determine 
whether  an  excavation  in  the  earth  constitute  a  mine  or  not,  we  are  to  look  to 
the  mode  in  which  the  article  is  obtained,  and  not  to  its  chemical  or  geological 
character.  Here,  as  in  Rex  v.  Sedgley,  the  substance  is  obtained  by  what,  in 
H271  *^^^  ordinary,  and  indeed,  in  every  sense  of  the  word,  is  mining :  that 
-*  being  so,  these  clay-pits  are  mines,  and,  consequently,  are  not  rateable 
to  the  relief  of  the  poor. 

LiTTLEDALE,  J.  I  think  we  are  bound  by  Rex  v.  Sedgley,  and  that  the 
mode  in  which  the  substance  is  obtained  decides  this  question. 

Pabkjb,  J.  I  also  think  we  are  bound  by  the  authority  of  Rex  v.  Sedgley. 
That  case  was  some  time  under  the  consideration  of  the  Court ;  and  the  present 
is  not,  in  any  material  point,  distinguishable  from  it. 

Patt£80N;  J.     I  am  entirely  of  the  same  opinion. 

Rate  reduced  by  the  sum  of  4/.  10s. 

CampheUj  M'Mahon,  and  Shutt  were  to  have  argued  in  support  of  the  order 
of  sessions. 


The  KISG  V.  The  Inhabitants  of  BAILDON.     Apra  25. 

The  consideration  expressed  in  an  indenture  of  apprenticeship  was  41,  to  be  paid  to  the 
master  by  a  public  charity ;  but  the  apprentice's  mother  privatelj  agreed  to  pay,  and 
did  pay  the  master,  after  execution  of  the  indenture,  U,  in  addition. 

Held,  that  the  indenture  (though  stamped)  was  void  by  8  Anne,  c.  9,  s.  89,  the  full  sum 
coatracted  for,  with,  or  in  relation  to  the  apprentice  not  being  inserted. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  B.  Button,  and 
Mary  his  wife,  and  their  children,  were  removed  from  the  township  of  Baildon, 
in  the  West  Riding  of  the  county  of  York,  to  the  township  of  Leeds  in  the  said 
riding ;  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case : — 

The  respondents  proved  an  indenture,  made  on  the  12th  of  August,  1811, 
H281  ^^^^^^  ^*  Hutton,  of  the  age  of  ^fifteen  years  of  the  one  part,  and  H. 
^  Braithwaite,  of  the  township  of  Leeds,  shoemaker,  of  the  other  part, 
whereby  Hutton,  with  the  consent  of  his  mother,  bound  himself  apprentice  to 
Bnithwaite  to  serve  for  the  term  of  six  years ;  and  Braithwaite,  in  consideration 
of  the  sum  of  4/.  paid  to  him  out  of  the  charity  of  Christopher  Topham  by  order 
of  Charles  Walker,  Esq.,  and  others,  trustees  of  the  said  charity,  for  the  town- 
ship of  Baildon,  covenanted  to  teach  Hutton  the  art  or  mystery  of  a  boot  and 
shoemaker.  The  indenture  was  executed  by  H.  Braithwaite,  B.  Hutton,  and 
by  his  mother  Elizabeth  Hutton,  as  consenting  thereto.  W.  Wainman,  agent 
to  the  trustees  of  the  charity,  which  was  created  for  the  purpose  of  binding  out 
poor  children  as  apprentices,  paid  the  sum  of  4Z.  (mentioned  in  the  indenture) 
to  Braithwaite,  the  master,  as  the  consideration  for  his  taking  the  pauper.  No 
other  sum  of  money  was  contracted  for,  paid  to,  or  received  by  the  master  that 
Wainman  knew  of;  he  was  present  and  saw  the  indenture  executed,  and  wit- 
nessed the  same.    The  appellants,  however,  proved  that,  before  the  boy  was 
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boandy  the  mother  entered  into  an  engagement  with  thte  master  to  give  him  1/., 
in  addition  to  the  il,  to  be  paid  by  the  charity ;  and  that  after  the  indenture 
was  ezecnted,  she  paid  him  the  11.  accordingly.  The  1/.  was  not  mentioned  in 
the  indenture,  but  there  was  a  proper  and  sufficient  stamp.  The  question  for  the 
opinion  of  this  Court  was,  whether,  under  the  circumstances  stated,  the  consi- 
deration for  the  binding  was  set  out  in  the  indenture,  according  to  the  provisions 
of  the  statute  8  Ann.  c.  9,  s.  89  ?  If  the  Court  should  be  of  opinion  that  it 
was  not,  then  the  order  of  sessions  was  to  stand ;  but  if  they  should  be  of 
^opinion  that  it  was,  then  the  case  to  be  sent  back  to  the  sessions,  to  be  r*40Q 
further  heard  upon  the  merits.  ■- 

MUntTy  in  support  of  the  order  of  sessions.  The  sum  received  or  contracted 
for,  with,  or  in  relation  to  the  apprentice,  was  not  inserted  in  the  indenture,  and 
it  is,  therefore,  void  by  the  express  words  of  8  Ann.  c.  9,  s.  89 ;  for  the  mother 
of  the  pauper,  before  the  binding,  engaged  with  the  master  to  give  him  1/.,  in 
addition  to  the  \L  to  be  paid  by  the  charity.  Rex  v,  Bourton  upon  Dunsmore, 
9  B.  &  C.  872,  may  be  cited  on  the  other  side,  but  there  the  party  making  the 
engagement  was  a  married  woman,  and  incapable  of  contracting.  It  may  be 
said  that,  as  the  4/.  was  paid  out  of  the  funds  of  a  public  charity,  it  need  not 
have  been  stated  in  the  indenture,  and  that  no  duty  being  payable  in  respect  of 
it,  the  stamp  was  sufficient  for  an  indenture  with  a  1?.  premium.  But  the 
statute  enacts  that  aU  indentures,  wherein  shall  not  be  truly  inserted  and 
written  the  full  sum  or  sums  of  money  received,  or  in  any  way,  directly  or  in- 
directly, given,  paid,  secured,  or  contracted  for,  with,  or  in  relation  to  the 
apprentice,  shall  be  void ;  and  a  penalty  is  added,  viz.,  incapacity  to  acquire 
freedom  or  to  follow  the  trade ;  the  indenture,  therefore,  is  absolutely  void,  and 
not  merely  voidable.     The  Court  here  called  upon 

Starkie  and  Sir  G.  LewiH,  contrd.  It  appears  by  the  indenture  that  4/.  was 
paid  to  the  master  as  the  consideration  for  his  taking  the  apprentice ;  and  no 
more  was  paid  before  the  execution  of  the  indenture.  There  was  no  binding 
contract  to  pay  more :  the  promise  by  *the  mother  was  a  mere  honorary  r^AOQ 
engagement,  and  therefore  not  within  the  act  according  to  Rex  v.  Bourton  '• 
upon  Dunsmore,  9  B.  &  C.  872.  The  master  could  not  have  maintained  any 
action  for  the  11,  after  having  admitted,  by  the  indenture,  that  the  4/.  was  the 
consideration  paid.  The  engagement  to  pay  an  additional  1/.  was  also  void,  as 
being  a  fraud  on  the  trustees  of  the  charity.  Besides,  it  does  not  appear  that 
the  mother  was  not  a  married  woman.  [Parke,  J.  She  is  mentioned  as  the 
consenting  party  to  the  indenture.]  The  statute  8  Ann.  c.  9,  is  a  mere  revenue 
law  ]  and  the  stamp  being  sufficient,  the  revenue  could  not  bo  defrauded,  and 
the  1/.  need  not  be  inserted.  In  Rex  v,  Oadby,  1  B.  &  A.  477,  it  was  held 
that  the  premium  given  by  the  parish  officers,  upon  the  binding  out  of  a  poor 
apprentice,  need  not  be  set  out  in  the  indenture  in  words  at  length,  such  an 
indenture  being  exempted  from  any  duty  by  8  Ann.  c.  9,  s.  40,  and  the  in- 
sertion of  the  premium  being  required  for  no  other  purpose  than  to  ascertain 
the  amount  of  the  duty. 

Lord  Tenterden,  C.  J.  The  object  of  the  legislature  undoubtedly  was  to 
secure  the  insertion  in  the  indenture  of  the  whole  sum  paid  or  contracted  for 
with  the  apprentice.  But  the  thirty-ninth  section*  evidently  refers  to  cases 
where  a  duty  is  payable,  whereas  in  Rex  v,  Oadby,  1  B.  &  A.  477,  no  duty 
whatever  was  payable,  because  the  whole  premium  was  defrayed  by  public 
charity.  That  is  not  so  here.  Then  it  is  said,  that  according  to  Rex  v.  Bourton 
upon  Dunsmore^  9  B.  &  C.  872,  unless  there  be  a  binding  contract  for  the 
payment  of  the  sum  with  the  apprentice  fee,  it  need  not  be  inserted  in  the 
indenture.  But  there  *the  decision  turned  upon  the  disability  of  the  r^^ o-i 
contracting  party,  who  was  a  feme  covert.  Here  we  cannot  presume  *- 
that  the  pauper's  mother  (who  is  named  as  the  consenting  party  in  the  indenture) 
was  a  feme  covert.  It  is  said  that  the  contract  for  the  additional  sum  was  void 
by  the  act  of  parliament,  and  that  the  master  could  not  have  sued  for  this  sum. 
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wUeh  WH8  not  meBtioned  in  the  indenture.  We  are  not  called  npon  to  decide 
how  that  would  have  been,  if  an  action  had  been  broueht  by  the  master ;  because 
the  dear  intention  of  the  legislature  was,  that  everyUiing  received,  given,  paid, 
secured,  or  contracted  to  be  paid  with  the  apprentice,  should  be  inserted  in  the 
indenture.  Here  there  was  a  contract  to  pay  a  sum  not  inserted.  A  party 
capable  of  contracting,  and  making  such  a  contract,  though  it  were  honorary, 
might  not  know  that  the  statute  would  protect  him  from  its  performance  ]  but 
a  married  woman  must  be  presumed  to  know  that  she  is  not  liable  upon  a  contract 
made  by  her.  Perhaps  it  would  have  been  better  if  the  legislature  had  enacted, 
that  all  engagements  to  pay  more  than  the  sum  mentioned  in  the  indenture 
should  be  utterly  void.  But  the  words  of  the  statute,  as  they  bear  upon  this 
case,  are  so  unambiguous,  that  without  repealing  the  clause  we  cannot  hold  this 
indenture  to  be  valid. 

LiTTLEBALE,  J.  Thc  principal  object  of  the  statute  of  Anne  was  to  com- 
pel the  payment  of  a  duty  in  proportion  to  the  amount  of  premium  paid  with 
the  apprentice.  Section  32  directs  that  the  duty  shall  be  paid  by  the  master. 
If  it  were  to  be  paid  by  the  person  putting  out  the  apprentice,  it  might  then 
have  been  said  to  be  sufficient  to  require  insertion  of  the  sum  paid  by 
^4321  *^^  y  ^^^  ^^®  master  must  know,  where  two  or  three  contribute,  what 
^  is  paid  in  the  whole.  The  words  of  the  statute  are  too  plain  to  be  got 
over. 

Parks,  J.  The  indenture  is  void,  within  the  express  words  of  the  8  Ann., 
e.  9,  s.  39.  The  question  is,  whether  every  sum  of  money  contracted  for,  with, 
or  in  relation  to  the  apprentice,  was  inserted  in  this  indenture  ?  Now,  what 
was  the  sum  contracted  for  at  the  execution  of  the  indenture  ?  It  is  stated 
Ihat  the  pauper's  mother  (who  must  be  taken  to  be  a  feme  sole),  before  he  was 
bound,  entered  into  an  engagement  with  the  master  to  give  him  1/.,  in  addition 
to  the  4L  to  be  paid  by  the  charity.  In  Rex  v.  Bourton  upon  Dunsmore, 
9  B.  &  C.  872,  the  woman  was  married,  and  incapable  of  making  any  contract ; 
and  if  she  had  been  competent,  the  promise  was  not  to  pay  any  specific  sum. 
It  has  been  said  that  the  present  agreement  was  void,  as  being  a  fraud  on  the 
trustees  of  the  charity ;  but  the  case  does  not  show  that  they  agreed  to  give 
4/.  on  the  faith  that  no  more  was  to  be  given.  If  it  had  been  so,  the  agree- 
ment by  the  mother  might,  perhaps,  have  been  void,  within  the  case  of  Jackson 
r.  Duchaire,  3  T.  R.  651. 

Patteson,  J.  The  mother,  in  this  case,  contracted  for  payment  of  a  sum 
with  or  in  rdatian  to  the  apprentice,  within  the  words  of  section  39,  and  nothing 
can  be  stronger  than  those  words  are.     See  also  sect.  43. 

Order  of  sessions  confirmed. 


*433]  *SHEPPARD  v,  HALL  and  Three  Others.     April  26. 

Iq  treipass  for  seizing  weights  and  measures,  four  defendants  pleaded,  that  they  were 
nrom  with  divers,  to  wit,  twenty  others  as  a  leet  jury,  according  to  the  custom  of  the 
Baaor  of  Stepney ;  and  that  the  custom  was  for  the  jury  to  twom  to  examine  weights 
■nd  measures  within  the  manor,  and  seize  them  if  defective ;  and  they  alleged,  that 
they,  tibe  defendants,  being  on  auch  jury  so  sworn  as  aforesaid,  examined  and  seized 
the  pUuntiff's  weights  and  measures,  which  they  found  defective.  Replication  de 
bjuria.  There  was  eridence  at  the  trial  that  only  five  of  the  leet  jurors  were  actually 
in  the  plaintifTs  shop  when  the  defendants  made  the  seizure  there,  though  the  rest 
vere  close  at  hand ;  but  the  Judge  refused  to  let  any  question  go  to  the  jury  on  this 
part  of  the  case,  being  of  opinion  that  the  objection  was  on  the  record : 

Held,  that  Uie  objection  was  on  the  record,  and  was  yalid;  it  not  appearing  by  the 
plea  that  the  examination  and  seizure  were  made  by  the  jury  sworn  at  the  conrt 
leety  according  to  the  custom. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-honse  and  takinff 
his  goods,  to  wit;  scales,  weights,  &c.     The  defendants  pleaded  that  thej,  with 
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divers,  to  wit,  twenty  others,  were  dcilj  sworn  as  a  leet  jury  of  the  manor  court 
of  Stepney,  to  inquire  of  weights,  scales,  and  measures,  according  to  the  cus- 
tom of  the  manor;  and  that  the  said  jury  so  sworn,  &c.,  were  authorized  by  the 
custom  to  seize  and  carry  away  defective  weights,  scales,  or  measures,  and  to 
enter  shops  within  the  manor  by  day  for  the  purpose  of  their  inquiry.  They 
then  stated  that  the  plaintiff  was  an  inhabitant  of  the  manor,  using  weights, 
scales,  and  measures  in  his  trade ;  and  that  the  defendants,  being  on  such  jury 
so  sworn  aa  aforesaid,  made  inquiry  of  and  examined  the  said  weights,  scales, 
and  measures,  and  for  that  purpose  entered  the  plaintiff's  shop  by  day,  and 
found  the  weights,  scales,  and  measures  defective ;  wherefore  t^  said  de/en- 
dantSf  so  being  on  such  jury  sworn  as  aforesaid,  seized  and  took  away  the  same, 
being  the  gooids  and  chattels  mentioned  in  the  declaration ;  and  it  was  after- 
wards presented  by  them  as  such  jurors  so  sworn  as  aforesaid,  at  the  court  leet, 
that  the  plaintiff'  had  used  the  said  defective  weights,  scales,  and  measures 
within  the  manor.  Replication,  de  injuria,  whereupon  issue  was  joined.  At 
the  trial  before  Lord  Tenterden,  C.  J.,  *at  the  sittings  in  Middlesex  t^aoa 
after  Trinity  term,  1831,  it  appeared  that  on  the  day  in  question  the  jury  I- 
sworn  as  above  mentioned  had  gone  out  upon  the  inquiry,  but  only  five  were 
in  the  plaintiff's  shop  when  the  examination  and  seizure  by  the  defendants  took 
place:  the  rest,  however,  were  close  at  hand  in  another  shop  in  the  same 
street,  and  the  jurors  were  always  in  sight  of  each  other.  It  was  contended 
on  behalf  of  the  plaintiff,  that  upon  this  evidence  it  did  not  appear  that  twelve 
jurors  were  together,  as  they  ought  to  have  been,  when  the  proceedings  were 
taken.  Lord  Tentenlen  was  of  opinion  that  the  objection,  if  it  arose,  was  upon 
the  record ;  he,  therefore,  left  to  the  jury,  as  the  only  question  of  fact  in  the 
case,  whether  or  not  the  defendants  took  away  any  scales  or  weights  that  were 
not  defective,  and  the  defendants  had  a  verdict.  A  rule  was  afterwards  ob- 
tained, calling  upon  them  to  show  cause  why  judgment  should  not  be  entered 
for  the  plaintiff,  non  obstante  veredicto,  or  a  new  trial  had. 

Campbell  and  R,  V.  Richards  now  showed  cause.  The  plea  is  maintainable, 
and  was  supported  by  the  evidence.  The  four  defendants  are  charged  with  a 
trespass,  and  justify  as  having  been  on  the  leet  jury  when  the  acts  in  question 
were  done.  The  words  used  sufficiently  show  that  their  acts  were  the  acts  of 
the  jury ;  for  it  could  not  properly  be  said  that  the  defendants  were  on  the 
jury,  unless  the  whole  body  were  acting  together  in  that  character.  It  was  not 
necessary  to  allege,  that  every  juryman  was  actually  in  the  shop  at  the  time 
the  seizure  was  made.  And  admitting  the  averment  here  to  be  ambiguous, 
and  that  it  is  not  alleged  with  sufficient  precision  that  the  defendants  and  the 
rest  of  the  jury  ^were  acting  together,  this  is  only  a  defective  statement  r^Aoti 
of  the  right  on  which  the  parties  rely ;  and  such  defect  is  cured  by  ver-  L 
dict,  where  the  matter  so  imperfectly  stated  must  necessarily  have  been  proved ; 
Wicker  v.  Norris,  Cases  temp.  Hardwicke,  116;  Avery  v,  Hoole,  Cowp.  826. 
So,  in  Lord  Huntingtower  v.  Gardiner,  1  B.  &  C.  297,  it  was  held  that  an  am- 
biguous expression  in  a  declaration  must,  after  verdict  for  the  plaintiff,  be  taken 
in  that  sense  which  will  sustain  the  verdict.  The  evidence  was  sufficient ;  for 
although  the  jurymen  were  not  all  in  the  shop,  yet  there  was  such  a  construc- 
tive presence  of  those  outside,  as  would  make  all  parties  principals  in  a  case  of 
burglary. 

Sir  James  Scarlett  and  Steer,  contrd.  The  presumption  that  enough  was 
proved  on  the  trial  to  sustain  a  verdict  does  not  arise  here,  because  the  defect 
of  proof  which  is  now  relied  upon  was  expressly  pointed  out  at  the  trial ;  and 
the  Lord  Chief  Justice  held  that  no  objection  could  be  taken  on  that  ground^ 
and  left  the  case  to  the  jury  solely  upon  the  question,  whether  or  not  the 
weights  and  measures  were  deficient.  Either  that  ruling  was  incorrect,  or  the 
objection  arises  on  the  record.  The  plea  alleges  that  the  defendants  (who  arc 
only  four  of  the  jury),  being  on  the  jury,  entered  the  shop  and  seized  the  weights 
and  scales.  That  cannot  be  construed  into  an  averment  that  the  whole  jury 
acted  in  the  seizure. 
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Lord  Tenterdkn,  C.  J.  I  am  of  opinion  that  this  was  a  valid  objection  on 
the  record^  and  that  the  plaintiff  must  have  judgment  non  obstante  veredicto, 
^iogi  '-Hie  custom  of  the  manor  is  alleged  in  the  plea  to  be,  that  *the  jury,  so 
-'  sworn  and  adjourned  as  is  before  mentioned,  may  enter  shops  within 
the  manor,  and  seize,  take,  and  carry  away  such  weights  and  measures  as  they 
find  to  be  false  and  deficient.  The  plea  also  states,  that  the  defendants,  tDtth 
diverSj  to  wit,  twenty  other  resulents  on  the  manor,  were  daly  sworn  as  a  jury 
to  inquire  concerning  weights  and  measures,  and  that  afterwards  the  de/en- 
datittf  being  on  such  jury,  entered  the  house  of  the  plaintiff,  and  seized  the 
weights  and  measures,  which  they  found  defective.  The  defendants,  therefore, 
upon  this  record,  do  not  bring  themselves  within  the  custom  relied  upon. 

LiTTLEBALE,  J.  I  am  of  the  same  opinion,  and  I  think  there  is  no  ambi- 
guity on  this  record.  The  allegation  that  the  defendants,  and  divers,  to  wit, 
twenty  other  residents,  were  sworn  on  the  jury,  shows  at  all  events  that  more 
persons  than  the  defendants  were  on  the  jury,  and  the  custom,  as  set  out,  is 
that  the  said  Jury,  so  sworn  and  adjourned,  shall  enter  and  seize.  And  inde- 
pendently of  this  objection,  I  think  it  could  not  have  been  intended  after  ver- 
dict that  the  leet  jurors  were  proved  to  have  been  all  acting  together,  because 
the  phuntiff's  counsel  offered  to  put  the  case  to  the  jury  upon  the  fact  that  the 
defendants  were  acting  separately ;  but  the  Lord  Chief  Justice  was  of  opinion 
that  he  could  not  do  so. 

Parke,  J.  I  have  had  some  doubt  whether  the  objection  properly  arose  on 
the  record  or  on  the  evidence  ]  but  as  it  is  evident  that,  either  in  one  way  or 
the  other,  the  plaintiff  would  be  entitled  to  succeed  on  one  part  of  his  rule, 
ud  as  the  rest  of  the  Court  think  the  objection  is  on  the  record,  it  is  the  less 
material  that  I  should  express  a  decided  opinion. 

^4371  *Patte80N,  J.  I  am  of  opinion  that  the  objection  is  on  the  record ; 
^  and  it  appears  to  me  that  there  is  no  such  ambiguity  in  the  expression 
^' being  on  such  jury."  I  think  that  in  Lord  Huntingtower  v.  Gardiner,  1  B. 
k  C.  297,  the  question  of  an  ambiguous  expression  being  cured  by  verdict  did 
not  properly  arise ;  for  it  seems  to  me  that  the  words  *'  to  give  his  vote''  in  that 
case  were  clearly  prospective. 

Judgment  for  the  plaintiff,  non  obstante  veredicto. 


GREEN  V.  ELGIE.    AprU  26. 

In  a  bin  of  Middlesex ;  the  ae  etiam  clause  was  on  promises :  the  affidavit  to  hold  to 
bail  stated,  that  the  defendant  was  indebted  to  the  plaintiff  on  a  judgment. 

Held,  tbis  was  an  irregnlaritj,  which  entitled  the  defendant  to  be  discharged  on  enter- 
ing into  a  recognisance  of  bail  for  401. : 

Held,  eecondlj,  that  it  was  no  ground  for  setting  aside  the  proceedings  for  irregnlarity, 
that  the  plaintiff  had  issued  two  writs  of  fi.  fa.,  and  caused  part  of  the  debt  to  be 
leried  under  the  second ;  and  that  no  return  had  been  made  to  either. 

In  Michaelmas  term  1829  the  plaintiff  Green  recovered  judgment  against 
the  defendant  for  3338/.  and  134/.  damages  and  costs,  and  in  May,  1830,  he 
caused  a  fi.  fa.  directed  to  the  sheriff  of  Worcester  to  issue  against  the  defen- 
<laDt's  goods.  The  sheriff  of  that  county  entered  into  possession  of  defendant's 
house  and  furniture,  and  continued  in  possession  for  several  days,  when  he 
withdrew  upon  being  told  that  the  house  and  furniture  were  not  the  defendant's 
property.  In  December,  1830,  the  plaintiff  caused  another  fi.  fa.  to  be  issued 
directed  to  the  sheriff  of  Middlesex,  and  the  latter  seized  and  sold  defendant's 
goods  to  the  amount  of  68/.  There  was  no  return  to  either  of  these  writs.  The 
defendant  was  afterwards  arrested  in  this  cause  at  the  suit  of  Green,  by  virtue 
of  a  bill  of  Middlesex  founded  on  an  affidavit  of  Green,  that  the  defendant  was 
438^1  ^^^^^^  "^^  ^^^  ^^  1800/.,  on  a  judgment  for  the  sums  of  3338/.  and 
-'  134/.  damages  and  costs^  recovered  in  this  Court  by  Green  against  the 


198  Sabourin  t?.  Marshall,    E.  T.  1832.  [438 

defendant.  The  ac  etiam  clause  was  upon  promises.  A  rule  nisi  had  been 
obtaii^ed  for  setting  aside  the  proceedings  for  irregularity,  or  for  delivering  up 
the  bail  bond  to  be  cancelled  upon  the  defendant  filing  common  bail ;  on  the 
grounds,  first,  that  no  return  having  been  made  to  the  write  of  fi.  fa.,  the 
plaintiff  could  not  arrest  the  defendant;  secondly,  that  there  was  a  variance 
between  the  affidavit  to  hold  to  bail  and  the  ac  etiam  clause  in  the  bill  of  Mid- 
dlesex ;  the  former  stating  the  action  to  be  founded  on  a  judgment,  the  latter, 
on  promises. 

Campbell  now  showed  cause.  It  must  be  conceded  that  where  part  of  the 
debt  and  costs  has  been  levied  on  a  ^,  fa.,  the  plaintiff  cannot  regularly  sue  out 
another  fi.  fa.,  or  a  capias  ad  satisfaciendum,  before  the  return  of  the  first  writ 
(Tidd,  996,  9th  edit.) ;  but  that  is  upon  the  principle  that  an  ezecutioQ  must 
be  deemed  a  satisfaction  of  the  debt  until  the  contrary  appears.  Now  here  it 
does  appear,  by  the  affidavit  of  the  plaintiff  to  hold  to  bail,  that  the  debt  has 
not  been  satisfied.  The  presumption,  therefore,  of  its  having  been  satisfied  by 
the  execution  is  rebutted  by  the  oath  of  the  plaintiff.  The  second  objection  is 
premature,  there  being  no  declaration. 

White  and  FoUetty  contrd.  The  rule  of  law  is,  that  if  a  man  seize  the  goods 
of  his  debtor  he  cannot  take  his  body  also,  except  for  the  residue  of  his  debt ; 
and  there  must  be  a  return  of  the  sheriff  to  the  first  writ,  in  order  to  bind  the 
creditor  as  to  the  residue ;  Miller  v,  ^Parnell,  2  Marsh.  78 ;  Wilson  v.  rn:AQQ 
Kingston,  2  Chitty's  Rep.  203.  That  principle  applies  to  the  present  case.  ^ 
Then  as  to  the  variance :  the  ac  etiam  clause  states  the  action  to  be  founded  on 
promises;  the  affidavit  to  hold  to  bail  is  upon  a  judgment  obtained  in  this 
Court,  so  that  it  must  be  in  debt.  The  defendant,  therefore,  is  entitled  to  be 
discharged  upon  filing  common  bail.     TTidd,  188,  294 ;  9th  edit.) 

Lord  TsNTERDEN,  C.  J.  I  think  tnere  is  no  weight  in  the  first  objection. 
The  plaintiff  might  declare  in  an  action  on  the  judgment,  without  stating  that 
a  fi.  fa.  had  ever  issued  or  been  returned,  or  that  any  part  of  the  debt  had  been 
levied ;  and  if  the  debt,  or  any  part  of  it,  had  been  levied,  that  might  be  pleaded 
in  answer  to  the  action  on  the  judgment,  but  would  be  no  ground  for  setting 
aside  the  writ  for  irregularity.  As  far  as  respects  that  point,  therefore,  there 
is  no  reason  for  the  present  application.  As  to  the  second  objection,  that  in  the 
bill  of  Middlesex,  the  action  is  stated  to  be  founded  on  promises,  and,  in  the 
affidavit  to  hold  to  bail,  on  a  judgment  obtained  in  this  Court,  in  which  case, 
the  action  must  be  in  debt ;  it  seems  to  me  that  that  is  an  irregularity ;  but  it  is 
one  which,  since  the  rules  of  court,  Hilary  term,  2  W.  4  (Reg.  10),  entitles  the 
defendant  to  be  discharged,  not  upon  filing  common  bail,  out  on  putting  in  bail 
to  the  amount  of  40^. 

LiTTLEDALE,  J.  It  appears  from  the  year  book,  20  H.  6,  24  a,  25  b,  cited 
in  Vesey  v.  Harris,  Cro.  Car.  328,  to  have  been  once  doubted  whether  the  de- 
fendant could  plead  to  an  action  on  a  judgment  that  the  debt  was  levied  under 
a  *fi.  fa.  It  was  held  in  the  last-mentioned  case  that  such  a  plea  was  r^c j4,o 
good ;  and  here,  if  any  part  of  the  debt  has  been  levied  the  defendant  ^ 
may  plead  that  in  answer  to  the  action  either  wholly  or  in  part. 

Parke,  J.  If  a  judgment  has  been  satisfied  by  a  levy  under  a  fi.  fa.,  the 
defendant  may  plead  that  to  an  action  on  the  judgment ;  but  it  is  no  ground  for 
getting  aside  the  proceedings  for  irregularity. 

Patteson,  J.,  concurred. 

Rule  absolute,  that  the  recognisance  of  bail  be  confined  to  40/.,  and  that  all 
proceedings  on  the  bail-bond  be  stayed  on  perfecting  bail  to  that  amount. 


SABOURIN  V.  MARSHALL  and  Another.    April  26. 

he  statute  of  Marlbridge  extends  to  goods  distrained  for  a  poor  rate,  and  the  sheriflT 
mast  replevy  anoh  goods  on  plaint. 

Deolaration  stated,  that  a  distress  had  been  made  by  one  R.  H.^  under 
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eoloar  and  pretence  of  a  certain  warrant  under  the  hand  of  J.  B.,  a  justice  of 
peace  for  the  county  of  Middlesex,  upon  certain  goods  and  chattels  of  the  plain- 
tiffy  to  wit,  &c.,  heing  in  a  certain  house  described  in  the  declaration,  for  1/.  1«., 
alleged  to  be  due  on  account  of  a  poor-rate  for  the  relief  of  the  poor  of  the  parish 
of  St  Matthew,  Bethnal  Green,  under  colour  and  pretence  of  a  local  act  of  the 
55  Q.  3. ;  which  distress  had  been  impounded  in  a  certain  house  also  described ; 
that  the  defendants  were  sheriff  of  the  county  of  Middlesex,  and  it  was  their 
'*'4411  ^"^^  ^  grant  and  make  replevy  of,  and  deliver  the  said  goods  '^'and  chat- 

^  tels  to  the  plaintiff  upon  being  legally  required  so  to  do ;  and  the  plain- 
tiff was  legally  entitled  to  replevy,  and  have  back  his  said  goods  and  chattels,  in 
pursuance  of  the  statute  in  that  case  made  and  provided,  and  to  try  the  validity 
of  the  said  distress  upon  finding  and  delivering  to  the  sheriff  pledges  for  pur- 
BoiDg  his  suit  against  the  said  R.  H.,  for  so  taking  and  distraining  the  said 
goods  and  chattels,  and  for  the  return  thereof,  if  a  return  should  be  awarded ; 
tnd  also  upon  causing  two  responsible  persons  as  sureties  to  join  him,  the  plain- 
tiff, in  a  bond  to  the  sheriff  in  double  the  value  of  the  goods  and  chattels  so  dis- 
trained as  aforesaid  (the  value  to  be  ascertained  according  to  the  statute  in  such 
case  made  and  provided),  and  conditioned  for  prosecuting  the  suit  of  replevin 
of  the  plaintiff  against  the  said  R.  H.  for  the  taking  of  the  said  goods  and  chat- 
tels with  effect  and  without  delay,  and  for  duly  returning  the  said  eoods  and 
chattels  so  distrained  in  case  a  return  should  be  awarded,  to  wit,  at,  £c.  The 
declaration  then  stated  that  the  plaintiff,  within  the  time  allowed  by  law  for  re- 
plevying the  distress,  was  ready  and  willing,  and  offered  to  defendants,  so  being 
shenff  as  aforesaid,  to  find  and  deliver  to  the  said  sheriff  pledges  for  prosecuting 
his  suit,  &c. ;  and  also  for  the  return  of  the  goods,  if  awarded ;  and  also  to 
cause  two  responsible  sureties,  to  wit,  C.  D.  and  E.  H.,  to  join,  and  the  plain- 
tiff and  the  said  two  persons  were  ready  and  willing,  and  offered  to  join,  in  exe- 
cating  a  joint  and  several  bond  to  defendants  as  such  sheriff,  conditioned  as 
aforesaid ;  yet  the  defendants,  not  regarding  their  duty,  &c.,  nor  the  statute,  re- 
fused to  accept  such  pledges  and  sureties,  or  to  take  such  bond,  or  to  make  de- 
:ie4ioi  liverance  or  replevy  of  the  said  goods  and  chattels,  &c.     '''By  means 

-*  whereof,  &c.  Plea,  not  guilty.  A  verdict  having  been  found  for  the 
phuntiff,  &c. 

Burchell  now  moved  to  arrest  the  judgment.  An  action  is  not  maintainable 
against  a  sheriff  for  refusing  to  grant  a  replevin  on  plaint  without  writ.  At 
common  law  the  proceedings  in  replevin  commenced  with  suing  out  of  Chancery 
a  writ  directed  to  the  sheriff,  complaining  of  an  unjust  taking  and  detaining  of 
the  goods,  and  that  gave  the  sheriff  a  judicial  authority  to  determine  the  matter 
b  the  county  court ;  but  great  delay  frequently  arising  from  the  necessity  of 
Bach  application  to  Chancery,  the  statute  of  Marlbridge,  62  Hen.  8,  c,  21,  pro- 
vides, '<  that  if  the  beasts  of  any  man  be  taken,  and  wrongfully  withholden,  the 
sheriff,  after  complaint  made  to  him  thereof,  may  deliver  them  without  let  or 
gainsaying  of  him  that  took  the  beasts."  That  statute  was  made  to  remedy  the 
oppression  of  great  men  against  their  tenants;  2  Inst.  103^  and  does  not  ex- 
tend to  goods  distrained  for  a  poor-rate,  for  in  that  case  the  distress  is  in  the 
nature  of  an  execution.  It  is  said  in  Gilbert  on  Distresses,  p.  13  (ed.  1794), 
that  a  distress,  in  the  genuine  sense  of  the  word,  was  no  more  than  a  pain  on  the 
tenant,  and  a  pledge  in  the  lord's  hands  to  enforce  the  service ;  and,  therefore, 
it  could  not  be  sold  till  2  W.  &.  M.  c.  5 ;  but  that  distringas  for  a  fine,  as  it 
was  issued  in  the  king's  name,  and  as  the  lord  might  sell,  was  rather  in  the  na- 
^reo/an  ejcecudon.  It  is  laid  down  in  the  same  work,  p.  38,  and  was  held  in 
Hntehins  v.  Chambers,  1  Burr.  582,  that  the  statute  51  Hen.  3,  st.  4  (which 
*'4431  ^°^^^'  '*  ^^^  ^^^^  ^^^^  ^  distrained  by  the  beasts  of  his  plough  or  *his 

-*  sheep,  either  by  the  king  or  any  other,  where  there  is  another  sufficient 
distress,")  applies  only  to  distresses  for  rents,  amerciaments,  &c.,  but  not  to 
particular  distresses  under  statutes,  which  are  rather  in  the  ncUure  of  execu- 
tioHs;  not,  therefore,  to  distresses  for  poor-rates,  which  are  a  parliamentary 
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remedy,  unknown  at  the  time  of  the  statute,  for  a  public  duty.  Then,  if  this 
statute,  though  declaratory  of  the  common  law,  and  though  the  king  be  named 
in  it,  will  not  extend  to  a  distress  for  poor  rates,  k  fortiori,  such  distress  is  not 
within  the  statute  of  Marlbridge.  Besides,  pleas  in  the  county  court  must  be 
determined  by  wager  of  law,  unless  a  jury  trial  be  authorized  by  prescription, 
or  writ  of  justicies ;  52  Hen.  3,  c.  22 ;  2  Inst.  142;  Dalton's  Sheriff,  cap.  112; 
Finch's  Law,  117 ;  whereas  by  43  Eliz.  c.  2,  s.  4,  if  an  issue  be  joined  in  any 
action  for  taking  a  distress  upon  the  pleadings  there  specified,  such  issue  must 
be  tried  by  a  jury.  This  shows  that  replevin  by  plaint  does  not  lie  in  the  case 
of  a  poor-rate. 

Lord  Tenterden,  C.  J.  I  think  there  should  be  no  rule  in  this  case.  Before 
the  statute  of  Marlbridge,  when  a  man's  beasts  or  goods  were  distrained  and 
impounded,  the  owner  had  no  other  remedy  than  a  writ  of  replevin,  and  this 
was  attended  with  considerable  delay.  That  statute  was  intended  to  give  a 
more  expeditious  mode  of  getting  back  goods  illegally  distrained.  It  is  a 
remedial  act,  and  ought  to  be  liberally  oonstrued ;  and  so  construed,  I  think  it 
may  well  embrace  all  cases  to  which  replevin  by  writ  was  otherwise  applicable. 
The  statute  43  Eliz.,  c.  2,  gives  the  power  of  levying  poor-rates  by  distress  and 
sale;  and  section  19,  by  implication,  gives  the  power  to  replevy  for  goods 
unlawfully  distrained ;  *for  it  enact«,  that  in  an  action  brought  for  taking  r^^Ji 
any  distress  for  a  poor-rate,  the  defendant  may  make  avowry  or  cogni-  ^ 
zance.  The  legislature  must  be  understood,  from  that  section,  to  have  intended 
that  the  party  whose  goods  were  unlawfully  taken  might  replevy  by  any  mode 
then  known  to  the  law ;  for  the  remedy  is  not  confined  expressly  to  replevin  by 
writ,  and  replevin  by  plaint  is  more  simple  and  less  expensive.  But  it  is  said, 
that  the  action  of  replevin,  if  commenced  by  plaint  in  the  county  court,  must 
be  determined  by  wager  of  law,  and  that  the  statute  of  43  £liz.,  c.  2,  s.  19, 
requires  that  the  issue  joined  in  any  action  brought  for  taking  of  any  uclawfol 
distress  for  a  poor-rate,  shall  be  tried  by  verdict  of  twelve  men,  and  not  other- 
wise. I  think  the  meaning  of  that  provision  is,  that  in  whatever  court  such 
action  may  be  brought, 'the  issue  joined  in  it  must  be  tried  by  a  jury  :  and  that, 
if  replevin  by  plaint,  therefore,  be  brought  in  the  county  court,  the  issue  must 
be  tried  by  a  jury,  and  not  by  a  wager  of  law.  Rule  refused. 


SAUNDERS  V,  DREW  and  Others,  Executors  of  JAMES  DREW.    ^... 

April  27.  L  **^ 

Bj  a  charter-party  of  affreightment  for  a  voyage  from  the  port  of  London  to  Calcutta, 
and  back,  on  the  usual  terms,  it  was  further  agreed,  that  the  freighter,  if  he  thought 
proper,  might  hire  the  yessel  for  an  intermediate  voyage,  within  certain  limits,  for 
not  less  than  six  months  ;  that,  in  that  event,  the  master  should  refit  the  vessel  for 
such  voyage,  and  the  complement  of  men  should  be  kept  up,  and  all  necessaries  pro- 
vided: in  consideration  of  which,  the  freighter  agreed  to  pay  the  owner  for  such 
voyage  at  the  rate  of  1/.  a  ton  per  month  on  the  ship's  tonnage,  and  to  pay  four 
months  of  such  hire  in  advance,  and  at  the  end  of  six  months  two  further  months' 
pay,  and  so  in  every  succeeding  two  months ;  and  the  balance  due  at  the  termination 
of  such  hiring,  in  cash  or  approved  bills. 

It  was  further  stipulated,  that  if  the  vessel  should  be  lost  or  captured,  the  freight  by 
time  shall  be  payable  up  to  the  period  when  she  should  be  bo  lost  or  captured,  or 
last  heard  of. 

Held,  that  under  the  former  clauses  of  this  agreement,  the  freighter  could  not  clum  a 
return  of  any  part  of  the  four  months*  advance,  on  the  vessel  being  lost  within  that 
period ;  but  that  the  advance,  being  in  respect  of  freight,  was  absolute.  And  that 
the  stipulation  on  this  head  was  not  qualified  by  the  subsequent  clause. 

Assumpsit  on  promises  by  the  testator  for  money  had  and  received,  Ac.; 
plea,  the  general  issue.  At  the  trial,  before  Lord  Tenterden,  C.  J.,  at  the 
sittings  in  London  after  Hilary  term,  1831,  a  verdict  was  found  for  the  plain- 
'^^iff  for  809/.,  subject  to  the  opinion  of  this  court  on  the  following  case. 
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By  a  charter-party  of  affreightment  between  Drew,  the  testator,  then  owner 
of  a  ship  in  the  river  Thames  called  the  John,  of  the  one  part,  and  the  plaintiff, 
a  merchant,  of  the  other,  the  said  Drew  let,  and  the  plaintiff  hired,  the  said 
ship  to  take  a  cargo  to  Calcutta,  and  after  delivering  the  same,  to  carry  a  cargo 
of  grain  to  the  Isle  of  France,  and  from  thenoe  to  bring  a  cargo  of  sugar  to  the 
port  of  London  on  the  usual  terms.  The  charter-party  contained  a  clause  to 
the  following  effect : 

It  is  likewise  provided,  &c.,  that  if  the  said  freighter  shall  be  desirous  of 
hiring  the  said  ship  for  any  voyage  or  voyages  to  the  eastward  of  the  Cape  of 
Good  Hope,  he  shall  be  at  liberty  to  do  so  for  any  period  not  less  than  six  nor 
exceeding  eighteen  months ;  and  in  such  event,  the  master  of  the  ship,  or  some 
*4461  ^^^^'  proper  person  *in  his  place,  shall  repair  and  refit  the  vessel  for 
^  her  intended  voyage  or  voyages,  and  shall  load,  unload,  and  reload  such 
oaurgo  or  cargoes,  carry  and  trade  backwards  and  forwards  to  such  parts  or  places 
to  the  eastward  of  the  Cape  of  Good  Hope,  and  within  the  limits  of  the  East 
India  Company's  charter,  as  the  freighter  or  his  agents,  &c.,  shall  from  time  to 
time  direct ;  and  that  during  such  voyage  or  voyages,  the  vessel's  usual  com- 
plement of  men,  as  far  as  practicable,  shall  be  kept  up,  and  the  vessel  be  kept 
tight,  staunch,  and  strong,  and  sufhciently  provided  with  boats,  anchors,  tackle, 
provisions,  Ac.,  and  all  other  necessaries  proper  for  the  service.  "And  in  con- 
sideration  of  the  premises,  the  said  freighter  doth  agree  to  pay  unto  the  said 
owner,  at  the  rate  of  IL  sterling  per  ton  per  calendar  month  for  every  ton  of 
the  said  ship's  register  tonnage,  to  be  computed  from  the  day  on  which  the 
forty  running  days  allowed  for  loading  and  unloading  at  the  port  at  which  she 
may  be  so  hired,(a)  and  cease  on  her  being  laden  and  finally  despatched  for 
the  Isle  of  France,  or  from  thence  to  the  port  of  London ;  and  that  he,  or  his 
agents,  kc.,  shall  and  will  pay  unto  the  said  master,  four  months  of  such  monthly 
blre  in  advance,  and  at  the  expiration  of  six  months,  two  further  months'  pay, 
and  so  in  every  succeeding  two  months  during  the  said  monthly  hire ;  and  the 
balance  that  may  be  due  at  the  termination  of  the  period  for  which  she  may 
be  80  hired,  either  by  cash  at  the  port  where  she  may  be  so  discharged,  or  in 
approval  bills  on  London  at  sixty  days'  sight ;  and  at  the  expiration  of  the 
time  for  which  she  may  be  eo  hired,  load  her  with  a  full  cargo  of  sugar,  in 
bags,  for  the  port  of  London,  as  hereinbefore  mentioned.  And  it  is  hereby 
*4471  ^^P^^^^J  ^declared  and  agreed,  that  if  the  said  vessel  should  be  lost,  or 
^  captured,  or  wrecked,  the  freight  by  time  shall  be  due  and  payable  up 
to  the  time  she  may  be  so  lost,  &c.,  or  last  heard  of"  It  was  further  stipu- 
lated, that  if  by  any  accident  the  vessel  should  be  obliged  to  go  into  dock,  or 
ondergo  repairs,  and  should  be  detained  more  than  ten  days,  the  freight  should 
cease  from  the  expiration  of  such  ten  days,  and  recommence  when  ready  for 
serrice  again :  and  in  case  of  the  monthly  freight  before  mentioned  not  occurring 
at  Calcutta,  the  freighter  agreed  to  advance  200/.  there,  if  necessary,  and  other 
200Z.  at  the  Isle  of  France,  on  account  of  the  homeward  freight,  free  of  interest 
and  commission.  Then  followed  a  stipulation  in  favour  of  the  freighter, 
respecting  the  freight  of  invalids  brought  home  from  the  Isle  of  France.  And 
it  was  agreed  that  the  freighter  should  bear  all  port  and  other  charges  during 
saeh  time  charter,  but  such  freight  to  be  in  full  for  primage. 

The  ship  made  her  voyage  to  Calcutta,  and  thence  to  the  Isle  of  France,  and 
sU  the  terms  of  the  charter-party  were  so  far  duly  performed.  At  the  Isle  of 
France,  the  plaintiff,  according  to  the  above-mentioned  proviso,  hired  the  ship 
for  a  voyage  to  Calcutta,  and  paid  the  master  1734/.  for  four  months'  hire,  in 
advance.  The  vessel  sailed,  and  was  lost  on  her  voyage,  two  months  after  the 
hiring.  The  question  was,  whether  the  plaintiff  (who  had  paid  all  the  port 
does  and  other  charges  of  the  ship,  as  agreed,  during  the  time  of  the  last- 
mentioned  hiring)  was  entitled  to  recover  back  any  part  of  the  money  he  had 
•dvanoed.    This  case  was  now  argued  by 

(a)  So  in  the  charter-party. 


202  Saundebs  t;.  Drew.    E.  T.  1832.  [447 

RwnhaUy  for  the  plaintiff.  The  payment  of  four  months'  hire  by  the  plain- 
tiff to  the  owner,  was  not  ^absolute  and  nnconditional,  bat  dependent  r^^^o 
on  the  amount  which  should  actually  be  earned :  the  plaintiff  may  there-  ^ 
fore  recover  back  so  much  as  the  ship  did  not  in  fact  earn.  This  is  merely  a 
question  on  the  intention  of  the  parties,  as  disclosed  by  their  agreement.  It  is 
not  like  De  Silvale  v,  Kendall,  4  M.  &  S.  37  :  there  the  advance  made  by  the 
plaintiff  for  the  vessel's  disbursements  after  her  arrival  at  Marabham,  and 
before  she  sailed  on  her  return,  was  held  not  to  be  recoverable ;  but  the  agree- 
ment in  that  case  was  an  ordinary  covenant  to  carry  goods  on  freight,  and  the 
stipulation  for  certain  payments  at  Maranham  was  intended  to  diminish  the 
risk,  incident  to  such  a  covenant,  of  losing  the  whole  freight  if  the  goods  were 
not  delivered.  But  here  no  such  risk  was  incurred :  the  hire,  being  at  so  much 
per  month,  became  due  at  the  end  of  each  month,  and  did  not  depend  on  the 
ship's  arrival  at  her  port  of  destination ;  according  to  the  doctrine  laid  down  in 
Malyne,  p.  101  (cited  in  Abbott  on  Shipping,  p.  305,  5th  edit.),  and  confirmed 
by  Havelock  v.  Geddes,  10  East,  555.  So  that,  for  as  long  a  time  as  the  vessel 
continued  in  existence,  the  owner  was  sure  of  his  hire;  and  therefore  there 
was  no  reason  to  stipulate  for  the  unconditional  payment  insisted  upon  by  the 
defendants,  as  there  might  have  been  in  the  case  of  an  ordinary  contract  for 
freight.  The  intention  of  this  clause  may  be  inferred  from  the  following  ones, 
which  provide  that  in  case  of  loss  or  capture,  the  freight  by  time  shall  be  pay- 
able up  to  (ihat  is,  only  up  to)  the  period  of  such  loss,  &c. ;  and  that  if  the 
vessel  should  be  detained  in  dock,  by  reason  of  any  accident,  more  than  ten 
days,  the  freight  shall  cease :  both  of  which  clauses  are  evidently  meant  to  limit 
the  liability  of  the  freighter.  *It  is  also  stipulated,  that  if  the  time  p^aaq 
voyage  before  provided  for,  shall  not  take  place  (in  which  case  the  vessel  ^ 
would  have  to  return  home  upon  the  ordinary  terms  of  a  contract  for  freight), 
the  freighter  shall  advance  200/.  at  Calcutta,  and  200/.  at  the  Isle  of  France. 
Now,  it  is  not  probable  that  the  ];^artie8  would  agree  for  so  small  an  advance  as 
this,  where  the  owner  ran  a  risk  of  losing  his  whole  freight,  and  at  the  same 
time  covenant  for  an  absolute  advance  of  1734/.  upon  the  time  voyage,  where 
the  freight  was  to  accrue  monthly,  and  the  owner  consequently  ran  littk  or  no 
risk.  Manfield  v,  Maitland,  4  B.  &  A.  582,  shows,  that  where  an  advance  of 
money  by  the  freighter  is  to  be  considered  as  part  of  the  freight,  that  intention 
ought  to  be  expressed  in  unequivocal  terms. 

F,  PoUocky  contrd.  De  Silvale  v,  Kendal,  4  M.  &  S.  37,  clearly  shows  that 
an  advance  of  freight  eo  nomine  cannot  be  recov^ered  back.  The  only  question 
that  could  be  raised  here  is  upon  the  construction  of  the  charter-party,  taken 
altogether.  But  that  is  in  favour  of  the  defendants.  The  intermediate  voyage 
to  the  east  of  the  Isle  of  France  is  to  be  for  a  time  not  less  than  six  months ; 
the  master  is  to  refit  the  vessel  for  such  voyage ;  and  during  the  continuance 
of  it  the  complement  of  men  is  to  le  maintained,  and  the  ship  kept  tight  and 
strong,  and  sufficiently  provided  with  boats,  anchors,  tackle,  and  other  necessa- 
ries. In  consideration  of  these  things,  the  plaintiff  stipulates  to  pay  1/.  a  ton 
per  month,  and  it  is  specifically  agreed  that  four  months'  hire  shall  De  paid  by 
way  of  advance ;  after  which  there  are  to  be  other  payments  at  intervals  of  two 
months,  whether  by  way  of  advance  or  *otherwise  it  is  not  material  to  r^A^Q 
ascertain.  According  to  the  argument  on  the  other  side,  if  the  vessel  *- 
had  been  refitted  and  provided  with  all  things  necessary  for  the  intermediate 
voyage,  and  had  sailed  upon  that  voyage,  and  been  lost  immediately,  the  whole 
of  the  four  months'  advance  must  have  been  returned,  notwithstanding  the 
expense  incurred  by  the  owner.  The  clause  for  payment  of  the  time-freight, 
in  case  of  loss,  down  to  the  period  when  the  vessel  should  be  lost  or  last  heard 
of,  is  not  for  the  benefit  of  the  freighter,  but  for  better  securing  to  the  owner 
all  that  might  be  due  to  him  at  the  time  of  such  loss.  The  largeness  of  the 
sum  stipulated  for  by  way  of  advance  upon  the  freight  for  the  time  voyage  only 
shows  that  great  additional  expense  was  likely  to  be  incurred  in  fitting  out  the 
vessel  for  such  voyage. 
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Lord  Tentsrden,  C.  J.  I  am  of  the  opinion  tbat  the  defendants  are  enti- 
tled to  judgment.  The  law  is  thus  laid  down  by  Saunders,  C.  J.,  in  an  Anony- 
mous case,  2  Shower,  283  : — ''  Advance-money  paid  before,  if  in  part  of  freight, 
and  named  so  in  the  charter-party,  although  the  ship  be  lost  before  it  come  to 
a  delivering  port,  yet  wages  are  due  according  to  the  proportion  of  the  freight 
paid  before ;  for  die  freighUrn  eannoi  have  £eir  mwiey**  This  is  the  ground 
of  the  doctrine,  which  was  acted  upon  in  Be  Silvale  v.  Kendall,  4  M.  &  S.  37, 
that  money  paid  in  advance  for  freight  cannot  be  recovered  back.  Here  the 
money  was  advanced  in  payment  of  freight,  and  there  is  nothing  in  the  terms 
*4511  ^^  ^^^  contract  to  take  it  out  of  the  established  rule  :  on  the  contrary, 
^  '''the  stipulation  that,  if  an  intermediate  voyage  be  made,  the  owner  shall 
refit  the  vessel,  shows  that  the  four  months'  advance  was  intended  to  reimburse 
him,  in  any  event  that  might  happen,  for  the  expense  so  incurred. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  If  the  clause  in  question  had 
stood  alone,  there  could  have  been  no  doubt  that  the  owner  was  entitled  to 
retain  the  advance-money,  according  to  2  Shower,  283,  confirmed  by  De  Silvale 
v.  Kendall,  4  M.  &  S.  37.  And  the  subsequent  stipulation  for  the  payment  of 
freight  until  the  vessel  should  be  lost  or  captured,  ought  not  to  be  considered 
as  restrictive  of  the  former  clause,  if  the  whole  can  be  read  together  in  a  dif- 
ferent sense.  I  think  it  may  be  so  read.  It  cannot  have  been  intended  that, 
after  the  owner  had  been  at  the  cost  of  refitting  his  vessel  for  the  intermediate 
voyage,  he  should  forego  the  advance  made  in  consideration  of  that  expense,  if 
the  vessel  were  lost  immediately  on  commencing  such  new  voyage. 

Pa&ke,  J.  But  for  the  latter  clause  of  the  charter-party,  there  could  be  no 
doubt  on  this  case :  and  I  think  it  is  not  essentially  different  from  De  Silvale 
V.  Kendall,  4  M.  &  S.  37.  It  is  stipulated  that,  if  the  ship  be  hired  for  a 
voyage  to  the  east  of  the  Cape  of  Good  Hope,  the  owner  shall  put  her  into 
proper  repair  for  that  purpose.  Some  compensation,  at  all  events,  was  due  to 
him  on  this  aooount,  and  it  is  given  by  the  advance  of  four  months'  freight. 
It  is  contended,  that  there  is  a  difference  between  this  case  and  De  Silvale  v. 
Kendall  because  the  owner  ran  less  risk  here.  But  still  there  was  a  risk  to  be 
*4V21  *Pfo^^<^^  against;  for,  without  the  stipulation  for  an  unconditional 
-'  advance,  the  owner  would  have  lost  by  the  transaction  if  the  vessel  had 
not  survived  for  a  sufficient  portion  of  the  four  months  to  reimburse  him,  by 
the  monthly  hire,  for  his  outlay  in  repairs.  The  doubt  on  this  case  arises  on 
the  latter  provisions  of  the  charter-party,  some  portion  of  which  is  in  favour  of 
the  freighter,  but  that  which  respects  the  advance  of  freight  in  case  no  inter- 
mediate voyage  should  be  undertaken  is  for  the  protection  of  the  owner.  The 
principal  question  is,  on  the  effect  of  the  stipulation  for  payment  of  the  time- 
freight  down  to  the  period  when  the  vessel  snould  be  lost  or  captured :  but  I 
thmk,  if  it  had  been  meant  that,  in  case  of  a  loss  or  capture  within  the  first 
four  months,  a  proportionate  amount  of  the  freight  should  be  returned,  that 
intention  would  have  been  expressed :  and  as  it  is  not,  I  am  of  opinion  that  the 
plaintiff  has  no  right  to  recover. 

Patteson,  J.  I  am  of  the  same  opinion.  It  is  clear  that,  without  the 
hdter  clause  which  has  been  referred  to,  the  plaintiff  could  have  no  claim  to  a 
retom  of  any  part  of  the  money  advanced.  The  stipulation  for  payment  down 
to  the  time  of  loss  or  capture,  appeared  to  me,  at  first,  to  be  inserted  for  the 
benefit  of  the  freighter ;  but  I  now  think  it  is  intended  for  that  of  the  owner, 
to  secure  him  from  the  loss  of  a  fractional  part  of  the  hire,  which  might  other- 
wise have  ensued  if  the  ship  had  been  lost  in  the  course  of  any  month  after 
the  expiration  of  the  first  four.  Judgment  for  the  defendants. 


♦453]  *IX)E  dem.  JOHN  ASHFORTH  r.  THOMAS  BOWER.    J[pWZ27. 
Dnist  of «« all  my  measuageB  situate  at,  in,  or  near  a  street  called  Snig  Hill,  in  Sheffield, 
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which  I  lately  parehased  of  the  Duke  of  Norfolk's  trnstees."  The  teetator  had  four 
houses  in  Sheffield,  about  twenty  yards  from  Snig  Hill,  and  two  houses  about  400 
yards  from  it,  in  a  place  called  Gibraltar  Street,  also  in  the  town  of  Sheffield.  He 
purchased  all  the  houses  by  one  conveyance,  and  redeemed  the  land-tax  upon  all  by 
one  contract.  He  had  no  other  houses  in  Sheffield : 
Held,  that  the  terms  **  at,  in,  or  near  Snig  Hill,"  did  not  apply  to  the  houses  in  Gib- 
raltar Street ;  and  that,  there  being  four  houses  which  answered  all  the  terms  of  the 
devise,  it  must  be  understood  as  meant  to  pass  those,  and  not  the  two  to  which  only 
part  of  the  description  applied. 

Ejectment. — At  the  trial  before  Park,  J.,  at  the  York  Spring  Assizes  1831, 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon 
the  following  case.  The  action  was  brought  to  recover  two  dwel line-houses,  of 
the  value  of  100^.,  situate  in  Gibraltar  Street,  in  Sheffield,  which  the  lessor  of 
the  plaintiff  claimed  as  heir-at-law  and  residuary  legatee  under  the  will  of  his 
father,  Joseph  Ashforth.  By  that  will,  executed  in  February  1810,  the  testa- 
tor devised  as  follows : — 

'^  1  give  unto  my  daughter  Hannah,  the  wife  of  Thomas  Bower,  all  and  every 
my  messuages,  tenements,  or  dwelling-houses  and  building,  situate  and  being 
at,  in,  or  near  a  street  commonly  called  Snig  Hill,  in  Sheffield,  which  I  lately 
purchased  of  and  from  his  Grace  Charles  Duke  of  Norfolk,  or  bis  trustees, 
under  and  by  virtue  of  an  act  of  parliament  made  and  passed,  empowering  his 
said  Grace  to  sell  certain  lands  ',  To  hold  unto  my  said  daughter  Hannah,  her 
heirs  and  assigns  for  ever."  He  then  devised  to  his  son  Thomas  property  of 
the  value  of  1000^.  in  the  parish  of  Ecclesfield,  in  fee,  subject  to  certain  pay- 
ments ;  to  another  son,  premises  of  the  like  value  in  the  same  parish,  in  fee } 
and  to  two  other  married  daughters,  legacies  of  600/.  each,  charged  on  the 
residue  of  his  real  estates  in  aiaof  the  personalty.  All  the  residue  of  his  real 
and  '^'personal  estate  he  gave  to  his  eldest  son,  John,  the  lessor  of  the  ^#454 
plaintiff,  his  heirs,  executors,  &c.,  for  ever.  *- 

The  testator  at  the  time  of  his  death  was  seized  in  fee  and  in  possession  of 
four  dwelling-houses  of  the  value  of  600/.,  situate  at  the  east  end  of  a  street 
called  West  Bar,  within  twenty  yards  from  Snig  Hill;  and  of  the  two  houses 
in  question,  situate  in  Gibraltar  Street,  at  the  west  end  of  West  Bar  Green. 
These  last  are  from  390  to  399  yards  distant  from  Snig  Hill,  and  370  yards 
from  the  other  houses  in  West  Bar.  All  are  situate  in  a  now  populous  part  of 
Sheffield,  the  intermediate  space  being  covered  with  houses,  intersected  by  cross 
streets.  There  are  no  tenements  between  Snig  Hill  and  the  four  dwelling- 
houses  at  the  end  of  West  Bar. 

At  the  time  of  the  conveyance  next  mentioned,  the  four  houses  were  stand- 
ing upon  plots  of  ground  containing  518  square  yards,  holden  by  the  testator 
of  the  Duke  of  Norfolk,  by  lease ;  the  two  houses  were  standing  on  other  ground 
containing  eighty-one  square  yards,  also  holden  by  him  of  the  Duke,  at  a  small 
annual  payment,  but  without  lease.  The  testator  afterwards  bought  both  pieces 
of  ground  of  the  Duke  of  Norfolk's  trustees,  under  an  act  of  42  Geo.  3,  re- 
ferred to  in  the  will,  by  one  contract,  and  for  one  sum  of  91/.  10s. ;  and  the  trus- 
tees conveyed  them  to  him  in  fee,  by  indentures  of  lease  and  release,  in  August 
1805.  The  ground  on  which  the  four  houses  stood,  was  there  described  as 
situate  in  Newhall  Street,  Sheffield,  and  lying  intermixed  with  ground  held  by 
another  party  :  that  on  which  the  two  houses  stood,  was  stated  to  be  situate  in 
and  fronting  to  ''a  certain  other  street  in  Sheffield  aforesaid,  called  Gibraltar 
Street;"  and  bounded  on  other  sides  by  a  street  and  by  ground  sold  to  J.  M. 
The  '^'land-tax  of  both  sets  of  premises  was  redeemed  by  the  testator  for  rj^^ct 
one  consideration,  and  by  the  same  contract.  ^ 

The  testator  died  in  May  1810,  leaving  the  lessor  of  the  plaintiff,  and  the 
said  Hannah  Bower,  the  wife  of  the  defendant,  surviving.  The  lessor  of  the 
plaintiff  took  real  estates  of  considerable  value  under  the  will,  and  a  large  resi- 
due of  personalty.     Thomas  Bower^  the  defendant,  who  survived  Hannah  his 
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wife,  recaved  the  rents  and  profits  of  the  premises  now  sought  to  be  recovered, 
from  the  time  of  the  testatoi^s  death  till  this  action  was  brought.  The  testator 
had  no  other  real  estate  in  Sheffield  than  that  purchased  by  him  of  the  Duke 
of  Norfolk's  trustees,  and  did  not  buy  any  other  property  of  them.  This  case 
was  now  argued  by 

Wighimanj  for  the  lessor  of  the  plaintiff.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  two  houses  in  Gibraltar  Street  passed  to  Hannah  by 
the  devise  in  her  favour,  or  to  the  lessor  of  the  plaintiff  by  the  residuary  clause. 
First,  it  may  be  inquired,  what  would  have  been  the  construction  of  the  devise 
to  Hannah,  if  the  only  words  of  description  had  been,  '^all  my  messuages,  &c., 
ntoate  at  or  near  Snig  Hill  V*  Now,  it  is  true  that  words  in  a  devise  must  be 
construed  so  as  to  answer  the  intention  of  the  testator ;  but  a  forced  interpre- 
tation is  not  to  be  put  upon  them,  where  an  easier  one  will  satisfy  their  mean- 
ing. Here  it  may  be  admitted  that  the  houses  in  question  would  have  passed, 
if  there  had  been  no  others  better  answering  the  description  '^  at  or  near  Snig 
Hill.''  But  there  are  others  precisely  within  the  description,  being  situate  not 
indeed  at,  but  within  twenty  yards  of  the  place  named.  It  is  not  necessary, 
*4561  ^^®^^*^^®>  ^^  suppose  that  other  comparatively  ^remote  houses  were  in- 

^  tended.  This  is  according  to  the  rule  of  construction  laid  down  by 
Bayley,  J.,  in  Doe  d.  Humphreys  v,  Boberts,  5  B.  &  A.  407.  Near  is  a  rela- 
tive term :  in  some  situations,  400  yards  may  be  considered  near,  in  others 
distant :  a  place  on  Salisbury  Plain  would  be  spoken  of  as  near  Amesbury,  if 
there  were  only  a  few  hundred  yards  between ;  but  if  a  testator  devised  pre- 
mises '^  near  Charing  Cross,"  houses  in  the  neighbourhood  of  Palace  Yard  could 
scarcely  be  said  to  come  within  that  description ;  especially  if  the  testator  had 
other  houses  at  the  bottom  of  St.  Martin's  Lane.  Then,  do  the  other  words, 
"which  I  lately  purchased  of  the  Duke  of  Norfolk,  or  his  trustees,"  make  any 
difference  in  favour  of  the  defendant  ?  All  the  houses  were  purchased  of  the 
trustees,  bat  all  are  not  ^'  at  or  near  Snig  Hill ;"  and  where  there  are  lands 
which  correspond  in  every  particular  with  the  description  in  a  devise,  such  de- 
vise is  not  to  be  extended  in  construction  to  lands  answering  only  a  part  of  the 
desgription.  Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  560 ;  and  Loni  Bacon's 
Maxims  of  the  Law,  Comment  on  Reg.  13.  Doe  d.  Chichester  v,  Oxenden, 
3  Taunt.  147,  shows,  that  where  the  words  of  a  devise  may  be  satisfied  in  every 
respect,  by  referring  them  to  one  estate,  it  cannot  be  proved  by  collateral  evi- 
dence, that  another,  not  falling  within  the  express  terms  of  the  devise,  was 
meant  to  pass.  Doe  d.  Dell  v,  Pigott,  7  Taunt.  553,  was  a  stronger  case  than 
the  present,  but  is  an  additional  authority  to  show  that  a  forced  construction 
ought  not  to  be  adopted  where  the  words  of  devise  may  be  satisfied  by  a  more 
mitnral  one.  And  it  is  a  rule,  that  an  heir-at-law  is  not  to  be  disinherited  ex- 
cept by  express  words. 
*4571       *^^^^^^^9  canird.    If  the  houses  in  question  pass  to  Sarah,  it  cannot  be 

^  said  that  tiie  words  of  devise  are  not  satisfied.  It  is  true  that  ''near" 
18  a  relative  term,  but  there  is  nothing  to  restrict  its  meaning  to  the  degree 
contended  for  on  the  other  side.  Even  according  to  the  argument  for  the  lessor 
of  the  plaintiff,  this  word  might  well  imply  a  distance  of  400  yards,  in  an  un- 
finished quarter  of  a  town,  and  where  part  of  the  interval  consisted  of  plots  of 
building  ground,  as  may  be  inferred  from  the  language  of  the  conveyance  by 
the  Duke's  trustees.  Here  the  property  was  all  purchased  together,  and 
transferred  by  the  same  indentures  of  lease  and  release ;  and  the  land-tax  upon 
^  was  redeemed  at  the  same  time :  it  is,  therefore,  the  more  probable  that  all 
was  considered  as  one  in  the  devise.  If  the  words  had  been  only  "  my  mes- 
suages which  I  purchased  of  the  Duke  of  Norfolk's  trustees,"  there  could  have 
been  no  doubt.  And  if  the  meaning  of  these  words  is  clear,  the  previous  ones, 
"  at,  in,  or  near  Snig  Hill,"  are  not  sufficient  to  control  it.  In  Doe  d.  Hum- 
phreys 17.  Roberts,  5  B.  &  A.  410,  Abbott,  C.  J.,  says,  "  Suppose  a  man  having 
no  house  in  the  High  Street,  devised  his  house  in  the  High  Street,  if  he  had  a 
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house  in  this  Bakehouse  Lane"  (which  was  a  place  leading  out  of  the  High 
Street),  <<  would  not  that  pass  V*  [Littledale,  J.  Your  difficulty  here  is,  that 
in  construing  a  devise  of  property,  the  first  description  is  generally  resorted  to, 
to  ascertain  the  meaning  of  the  rest.]  The  whole  is  to  be  taken  together.  In 
Doe  d.  Beach  v.  Lord  Jersey,  1  B.  &  A.  550,  the  testatrix  deyised  all  her 
Briton  Ferry  estate,  which,  for  some  time  before,  had  been  commonly  under- 
stood to  comprise  lands  in  the  counties  of  Brecknock  and  Glamorgan ;  and  by 
a  subsequent  "("clause  of  the  will  she  made  a  distinct  devise  of  '<  all  my  pic^co 
Penlline  Castle  estate,  which,  as  well  as  my  Briton  Ferry  estate,  is  situ-  ^ 
ate  in  the  county  of  Grlamorgan ;"  and  it  was  contended,  that  the  latter  devise 
showed  the  '^  Briton  Ferry  estate"  to  be  limited,  at  least  in  the  intention  of  the 
testatrix,  to  lands  in  Glamorganshire.  But  Lord  Ellenborough  said,  that  the 
words  relied  upon  in  this  latter  devise,  if  they  were  to  be  considered  by  the 
Court,  were  only  words  of  suggestion  or  affirmation,  and  not  to  be  construed 
with  the  same  strictness  as  if  they  had  been  words  of  restriction  or  limitation ; 
and,  therefore,  that  they  could  not  do  away  with  that  which  before  was  a  dear 
and  perfect  devise.  In  Goodtitle  d.  Radford  v.  Southern,  1  M.  &  S.  299,  the 
testator  devised  ^'  all  my  farm  called  Trogues  Farm,  now  in  the  occupation  of 
A.  C.  f  and  it  was  contended  that  certain  closes,  which  the  testator  had  evi- 
dently considered  as  part  of  the  farm,  but  which  were  not  in  the  occupation  of 
A.  C,  were  therefore  not  included  in  the  devise }  but  it  was  held,  that  parcel 
or  no  parcel  was  a  question  of  evidence,  and  that  in  this  case,  it  being  clear 
that  the  testator  meant  to  pass  all  that  was  called  Trogues  Farm,  which  was  a 
plain  and  certain  description,  the  defective  description  of  the  occupation  would 
not  alter  the  devise.  [Littledale,  J.  In  both  these  cases,  the  first  description 
was  resorted  to  to  ascertain  the  meaning.] 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  testator  devises  to  the  wife  of  the  defendant  ^*  all  my  mes- 
suages situate  at,  in,  or  near  Snig  Hill,  which  I  lately  purchased  of  the  Duke  of 
Norfolk,  or  his  trustees."  There  are  four  *houses  answering  every  part  r^A^g 
of  that  description,  and  to  which  the  defendant  is  clearly  entitled  by  the  1- 
will.  But  he  also  claims  two  houses  which  are  at  some  distance  ]  bought, 
indeed,  of  the  Duke  of  Norfolk's  trustees,  like  the  four,  but  not  at  or  near  Snig 
Hill.  They  are  situate  at  a  place  which  was  known  by  a  different  name  at 
least  five  years  before  the  will  was  made,  for  the  conveyance  of  1805  speaks  of 
them  as  fronting  to  a  street  called  Gibraltar  Street.  Taking  this  and  the  other 
facts  together  (for  I  do  not  ground  my  opinion  merely  on  the  distance  from 
Snig  Hill),  I  think  the  testator  has  not  used  such  terms  in  his  will  as  enable 
the  Court  to  say  that  he  meant  the  houses  in  question  to  pass  to  the  wife  of 
the  defendant. 

Littledale,  J.  The  first  part  of  the  description,  '^  my  messuages  situate 
at,  in,  or  near  Snig  HOI,''  applies  to  the  four  houses,  and  not  to  those  now 
claimed.  The  further  words,  '^  which  I  purchased  of  the  Duke  of  Norfolk,  or 
his  trustees,"  are  merely  additional  description,  and  do  not  extend  the  effect  of 
what  precedes.  Houses  at  or  near  Snig  Hill  would  have  passed  by  the  former 
part  of  the  clause,  although  some  of  them  had  not  been  bought  of  the  Duke  or 
his  trustees,  according  to  the  rule,  that  where  there  is  sufficient  certainty  in  a 
description,  a  false  reference  added  shall  not  destroy  its  effect,  (a) 

Parke,  J.  One  rule  of  construction  is,  that  an  heir  at  law  shall  not  be 
disinherited  except  by  express  words.  And  another,  as  stated  by  Lord  Bacon, 
is,  that  if  there  *be  some  land,  wherein  all  the  demonstrations  in  a  r^txgA 
grant  are  true,  and  some,  wherein  part  are  true  and  part  false,  the  ^ 
words  of  such  grant  shall  be  intended  words  of  true  limitation  to  pass  only 
those  lands  wherein  all  the  circumstances  are  true.  Here  all  the  circumstances 
are  true  of  the  four  houses,  but  not  so  of  the  two ;  these  last  are  not  <<  at^  in, 

(a)  Bacon's  Maxima  of  the  Law,  Comments  on  Reg.  18  and  Reg.  24.  And  see  Powell 
on  Berises,  vol.  ii.,  c.  11, 8d  edit 
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or  neir  Snig  Hill/'  and  they  are  in  a  place  bearing  a  diffsrent  name.  And  if 
the  testator  had  intended,  bj  the  deviae  in  question,  to  pass  all  these  houses, 
wbj  should  he  not  hare  described  them  as  all  his  houses  in  ShefEield  (for  he 
had  no  other)  ?  or  all  the  houses  which  he  bought  of  the  Duke's  trustees  ?  I 
think,  therefore,  that  the  judgment  must  be  for  the  plaintiff. 

Pattsbon,  J.     I  am  of  die  same  opinion :  and  I  think  this  case  is  the 
stronger,  as  the  two  houses  are  situate  in  a  place  which  has  a  distinct  name. 

Judgment  for  the  plaintiff. 


The  KING  V.  The  Inhabitants  of  PIDDLEHINTON.     April  28. 

The  maater  of  an  apprentice,  haying  had  the  indenture  in  his  posaeasion,  failed  in 

bnainesa,  and  an  attorney  took  the  management  of  his  affairs,  and  custody  of  his 

papers,  wbieh  he  inspected,  but  did  not  find  the  indenture : 
Held,  that  this,  after  the  master's  death,  was  a  sa€Etoient  case  to  let  in  secondary  eri- 

denee  of  the  indenture,  thon^  his  widow  was  liring,  and  no  inquiry  had  been  made 

of  her  respecting  it 
A  father,  in  consideration  of  natural  affection,  and  of  2il,  which  he  owed  his  son,  made 

over  to  him  premises  in  the  parish  of  S.,  by  verbal  agreement  only,  and  the  son 

receired  the  rents  for  three  years,  residing  in  S.  : 
Held,  that  the  son  was  a  purchaser  for  less  Uiaa  8(M.  within  9  G.  1,  e.  7,  s.  6,  and  gained 

BO  settlement. 

On  appeal  against  an  order  for  the  removal  of  John  Northover  from  the 
parish  of  Piddlehinton,  in  the  county  of  Dorset,  to  the  parish  of  Charminster 
*4611  ^  ^^  '^'aame  county ;  the  sessions  quashed  the  order,  subject  to  the 
^  opinion  of  this  court  on  the  following  case : — 

The  respondents  proved  that  the  pauper,  thirty  years  ago,  was  apprenticed  to 
John  Fowle  of  Charminster,  by  a  deed  of  only  one  part,  which,  on  being 
executed,  was  carried  away  by  Fowle.  The  pauper  served  as  apprentice  to 
Fowle,  in  Charminster,  about  a  year,  when  Fowle  failed  in  business,  gave  up  his 
premises,  and  passed  the  remaining  years  of  his  life  in  a  lodging  at  Charminster, 
with  his  wife,  supported  by  their  friends.  Upon  the  failure  of  Fowle,  Mr. 
Sabine,  an  attorney  of  Dorchester,  had  the  management  of  his  affairs,  and  the 
coBtody  of  all  his  books  and  papers.  He  looked  over  the  books  and  papers 
reUting  to  Fowle's  accounts  shortly  after  his  failure,  and  did  not  find  any 
indenture.  Fowle  left  no  child.  His  widow  quitted  the  neighbourhood  of 
Charminster  about  1821.  A  witness  had  called  upon  and  seen  her  in  London 
about  a  year  before  the  trial  of  the  appeal :  and  did  not  know  that  she  was  not 
still  resident  there.  It  was  objected  that  this  proof  was  not  sufficient  to  let  in 
eeeondary  evidence  of  the  indenture;  but  the  sessions  were  of  a  different 
opinion,  and  parol  testimony  was  then  given  that  the  pauper  was  duly  bound 
apprentice  to  Fowle. 

The  appellants  then  gave  the  following  evidence  to  show  a  subsequent  settle- 
ment in  Stratton.  On  the  13th  of  October,  1818,  J.  Brown  and  his  wife,  in 
consideration  of  40Z.,  demised  to  William  Northover,  the  pauper's  father,  a 
cottage  in  the  parrish  of  Stratton,  Dorsetshire,  for  sixty  years.  The  pauper, 
by  a  verbal  agreement  with  his  father,  who  owed  him  24/.,  was  put  into  the 
possession  of  and  received  the  rents  of  the  cottage  for  three  years,  8/.  for  the 
fint  year,  and  5^  for  the  two  next  years }  at  the  end  of  which  term,  by  inden- 
*4621  ^^  dated  the  4th  of  ^November,  1816,  between  the  said  William 
-'  Northover  of  the  first  part,  the  pauper  of  the  second  part,  and  one 
Thcmiaa  Bowring  of  the  third  part,  reciting  the  deed  of  October,  1818 ;  and 
that  the  fiUher,  sinee  the  delivery  and  execution  thereof,  had,  in  consideration 
of  his  natml  love  and  affection  to  his  son  (the  pauper),  and  also  in  liquidation 
of  a  certain  debt  due  to  him,  verbally,  and  without  any  assignment  or  convey- 
sncsy  g^vea  to  his  son  the  said  cottage,  and  put  him  in  possession  of  the  rentsj, 
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and  that  the  pauper  had  contracted  to  sell  the  premises  to  the  said  T.  Bowring; 
the  father,  by  the  direction,  approbation,  and  consent  of  the  pauper,  in  con- 
sideration of  25^.,  assigned  and  conveyed  the  said  cottage  tQ  Bowring,  and  the 
pauper  ratified  and  confirmed  the  conveyance.  The  &ther  and  the  pauper 
joined  in  the  usual  covenants  to  the  purchaser.  The  pauper  received  the  2dl. 
purchase-money  from  Bowring.  During  the  three  years  above  mentioned,  the 
pauper  resided  in  the  parish  of  Stratton :  and  upon  this  evidence  the  sessions 
were  of  opinion  that  he  had  gained  a  settlement  there. 

BarstoWf  for  the  appellants,  contended,  first,  that  the  parol  evidence  ought 
not  to  have  been  admitted,  on  which  point  he  cited  Rex  v,  Castleton,  6  T.  R. 
286,  and  distin^ished  this  case  from  Rex  v.  Morton,  4  M.  &  S.  48,  inasmuch 
as,  there,  inquiry  had  been  made  of  the  master's  executrix  respecting  the 
indenture ;  whereas,  here,  no  question  had  been  put  to  the  wife.  [Lord  Ten- 
TERDEN,  C.  J.  She  was  not  executrix.  It  was  useless  to  inquire  as  to  her 
possession  of  the  indenture,  after  the  evidence  of  Sabine,  who  had  had,  and 
looked  into,  the  master's  papers.  Patteson,  J.  In  Rex  v.  Castleton,  the 
person  '^'of  whom  it  was  held  that  inquiry  ought  to  have  been  made,  was  r^AQo 
proved  to  have  had  possession  of  the  indenture  at  one  time.]  Then  as  ^ 
to  the  remaining  point.  Rex  v.  St^indon,  2  M.  &  S.  461,  and  Rex  v.  Long 
Bennington,  6  M.  &  S.  403,  will  be  cited  on  the  other  side ;  but  this  difiers 
from  the  former  case,  because  here  the  pauper  was  not  in  by  mere  license,  but 
was  an  equitable  mortgagee  in  possession ;  and  in  the  latter  case,  the  contract 
under  which  the  pauper  entered  was  incomplete.  A  conveyance  from  father 
to  son,  in  consideration  of  a  sum  below  30/.,  and  of  natural  love  and  affection, 
is  not  a  purchase  by  the  son  within  9  Ot.  I,  c.  7,  s.  5.     Rex  v,  Ufton,  3  T.  R.  251. 

Per  Curiam.(a)  That  is  where  there  has  been  an  actual  conveyance.  Here 
there  was  none  3  and  the  pauper  could  not  ground  an  equitable  interest  on  na- 
tural love  and  affection ;  such  interest,  if  he  had  any,  must  have  rested  on  the 
pecuniary  consideration,  and  that  was  below  80/.   Order  of  sessions  quashed. 

Gambler  was  to  have  argued  for  the  respondents. 

(a)  Lord  Tenterden,  C.  J.,  Littledale,  Parke,  and  Patteson,  Js. 


The  KING  v.  The  Inhabitants  of  NORTH  CERNEY.    April  28. 

A  man  marrying  a  woman,  who  after  the  passing  of  the  59  G.  8,  c.  50,  has  become  a 
yearly  tenant  of  premises  at  a  rent  of  less  than  10/.  per  annum,  gains  a  settlement 
by  forty  days'  residence  thereon. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  John  Lovesey 
and  Elizabeth  his  wife  were  removed  from  the  parish  of  Winchcomb,  in  the 
county  of  *Gloucester,  to  the  parish  of  North  Cemey,  in  the  same  county,  r^Aos 
as  the  place  of  settlement,  by  apprenticeship,  of  the  pauper  John  Love-  ^ 
sey :  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case : — 

About  five  years  ago  (and  after  the  expiration  of  the  indentures  under  which 
the  pauper  had  served  in  North  Cemey)  the  pauper's  wife  Elizabeth,  being  at 
that  time  a  widow,  took  a  house  and  garden,  situate  in  the  parish  of  Winchcomb, 
of  one  Greening,  from  Michaelmas  to  Michaelmas,  at  the  rent  of  3/.  per  annum. 
She  went  into  the  house  immediately  after  taking  it,  and  continued  to  reside 
therein  until  the  23d  of  July,  1828,  on  which  day  she  married  the  pauper  John 
Lovesey,  who  immediately  went  to  reside  in  the  said  house  with  his  wife,  and 
continued  to  live  there  from  that  time  till  the  order  of  removal  was  made.  Be- 
fore the  marriage,  the  rent  was  paid  by  the  said  Elizabeth,  and  after  that  time 
by  the  pauper.  The  question  for  the  opinion  of  the  Court  was  whether  the 
pauper  gained  a  settlement  in  the  parish  of  Winchcomb  by  his  residence  on  the 
tenement,  which  had  been  so  taken  by  his  wife  before  her  marriage. 
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Justice  and  Talbot  in  support  of  the  order  of  sessions.  The  wife  of  the  pauper 
could  not,  after  the  59  G.  3,  c.  60,  acquire  a  settlement  by  having  hired  the 
premises  in  question,  at  a  rent  below  10/. ;  and  if  that  be  so,  she  could  not,  by 
marrying  the  pauper^  communicate  to  him  a  settlement  which  she  could  not 
acquire  herself.  It  would  be  a  fraud  upon  the  act.  In  Kex  v.  Ynyscynhanam, 
7  B.  &  C.  283,  which  may  be  cited,  the  tenement  was  hired  and  occupied  before 
*4651  ^^®  passing  of  the  *59  G.  3,  c.  50.  [Patteson,  J.  In  Rex  v.  Ilming- 
^  ton.  Bur.  S.  C.  566,  a  woman  before  marriage  purchased  an  estate  for 
less  than  80/.,  and  she  could  not,  therefore,  acquire  a  settlement  by  such  pur- 
chase, yet  it  was  held  that  that  estate  having  vested  in  her  husband  by  opera- 
tion of  law,  he  gained  a  settlement  by  forty  days'  residence  on  it.] 

Greaves  and  Cripps,  contrd,  were  stopped  by  the  Court. 

Lord  TiiNTERDEN,  C  J.  I  am  not  able  to  distinguish  this  case  in  principle 
from  Rex  i;.  Ilmington  and  Rex  v.  Ynyscynhanam.  In  the  last-mentioned  case 
it  was  expressly  decided  that  a  man  by  marrying  a  woman  who  was  a  yearly 
tenant  of  premises  of  less  than  the  annual  value  of  10/.,  gained  a  settlement. 
So  herC;  upon  the  same  principle,  the  pauper  gained  a  settlement  in  the  parish 
of  Winchcomb,  his  wife  having,  before  her  marriage,  become  the  yearly  tenant 
of  a  bouse  and  garden  at  the  rent  of  8/.^  and  that  interest  having,  on  the  mar- 
riage, vested  in  him  by  operation  of  law. 

LiTTLEDALE,  Pabke,  aud  Patteson,  Js.,  concurred. 

Order  of  sessions  quashed. 


The  KING  V.  The  Inhabitants  of  DURSLEY.    Apnl  28. 

The  Beeond  section  of  the  statute  1  W.  4,  c.  18,  by  which  it  is  proyided,  "that  where 
the  jearly  rent  shall  not  exceed  10/.,  payment  to  the  amount  of  10/.  shall  be  deemed 
safficient  for  the  purpose  of  gaining  a  settlement  under  the  recited  act*'  (6  G.  4, 
c.  57),  is  retrospective,  and,  therefore,  where  a  pauper  in  1829  hired  a  house  at  a 
yearly  rent  exceeding  101. ,  occupied  it  more  than  a  year,  and  paid  not  a  whole  year's 
rent  but  above  10/.,  it  was  held,  that  he  thereby  gained  a  setUement. 

Upon  an  appeal  against  an  order  of  two  justices^  dated  the  24th  of  Decem- 
ber, 1830,  whereby  Thomas  Mcrritt,  his  wife,  and  six  children  were  removed 
♦4661  ^""^^  **^®  parish  of  St.  George,  Hanover  Square,  to  the  parish  of  Durs- 
-'  ley  in  the  county  of  Gloucester,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case : — 

In  March,  1829,  the  pauper  (being  then  settled  in  the  parish  of  Dursley) 
took  a  house  in  the  parish  of  St.  George,  Hanover  Square,  at  a  yearly  rent  of 
36/.  He  resided  in,  and  occupied  that  house  from  Lady-day,  1829,  until  Au- 
gust, 1830,  and  paid  during  such  occupation  several  sums  on  account  of  rent, 
amounting  in  the  whole  to  29/.  The  question  for  the  opinion  of  this  Court  was, 
whether  the  statute  1  W.  4,  c.  18,  s.  2,  which  passed  on  the  30th  of  March, 
1S31,  applied  to  this  case  so  ajs  to  enable  the  pauper  to  obtain  a  settlement  in 
St.  George,  Hanover  Square,  by  such  renting,  occupation  and  payment.  If  it 
did  apply  to  this  case,  the  order  of  sessions  was  to  be  quashed;  if  otherwise,  to 
be  confirmed. 

Sir  James  Scarlett  and  Bodkin,  in  support  of  the  order  of  sessions.  The  1 
W.  4,  c.  18,  is  prospective  and  not  retrospective,  and  consequently  the  pauper, 
not  having  paid  a  year's  rent,  did  not  gain  any  settlement  in  St.  George,  Hano- 
ver Square.  The  statute  6  G.  4,  c.  57,  which  was  in  force  from  March,  1829, 
to  August,  1830,  required  that  the  rent  should  be  paid  for  one  whole  year. 
The  1  W.  4,  c.  18,  recites  the  former  statute,  and  ''that  doubts  have  arisen  with 
respect  to  the  intentions  of  the  legislature  concerning  the  occupation  of  such 
house,  &c.,  by  the  person  hiring  the  same,  and  concerning  the  amount  of  the 
rent  to  be  paid,  and  the  person  paying  the  same,"  and  enacts,  "  that  from  and 
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after  the  passing  of  this  act.  no  person  shall  acquire  a  settlement  by  reason  of 
such  yearly  hiring  of  a  dwelling-house,  &o,,  '^'unless  such  house,  &c.,  p^A^f 
shall  be  actually  occupied  under  such  yearly  hiring  by  the  person  hiring  >- 
the  same  for  the  term  of  one  whole  year  at  the  least,  and  unless  the  rent  for  the 
same,  to  the  amount  of  10/.  at  the  least,  shall  be  paid  by  the  person  hiring  the 
same/'  That  clause  is  clearly  prospective  only.  Sect.  2  proceeds :  "  Provided 
always,  that  where  the  yearly  rent  shall  exceed  10/.,  payment  to  the  amount  of 
10/.  shall  deemed  sufficient  for  the  purpose  of  gaining  a  settlement  under  the 
said  recited  act.''  Now,  if  that  clause  had  been  incorporated  in  the  first  section, 
it  would  clearly  have  been  prospective  only ;  and  though  it  be  in  a  separate  sec- 
tion, it  operates  as  a  proviso  to  the  first,  and  cannot,  therefore,  be  construed  as 
extending  its  operation.  The  words  ^'  from  and  after  the  passing  of  this  act"  in 
the  first  clause  override  the  whole.  The  expression  ^^  gaining  a  settlement  under 
the  said  recited  aci^  may  be  relied  upon  on  the  other  side  \  but  that  can  refer  only 
to  cases  occurring  after  this  act,  which  is  professedly  '<  to  explain  and  amend"  the 
former.  The  doubts  recited  are  no  proof  that  this  act  is  retrospective,  for  tbey 
relate  not  only  to  the  amount  of  rent,  but  other  matters,  the  regulation  of  which 
is  clearly  prospective. 

Campbell  and  Prendergasty  c<mtrd.  Section  2  is  retrospective ;  it  need  not 
be  contended  that  sect.  1,  is  so.  The  act  6  G.  4,  c.  57,  required  the  hoase, 
&c.,  to  be  occupied  under  a  yearly  hiring,  and  the  rent,  to  the  amount  of  10/., 
paid,  for  one  whole  year  at  the  least ;  and  it  was  decided  by  Rex  v,  Ramsgate, 
6  B.  &  C.  712,  that  this  required  the  whole  year's  rent  to  be  paid,  though 
amounting  to  1000/.  The  1  W.  4,  c.  18,  s.  2,  was  intended  to  remedy  the  in- 
convenience ^resulting  from  that  decision.  The  first  section  provides,  p^iAc^ 
that  after  the  passing  of  the  act,  no  settlement  shall  be  gained  by  the  ^ 
yearly  hiring  of  a  dwelling-house,  unless  the  same  shall  be  occupied  by  the 
party  hiring,  and  the  rent,  to  the  amount  of  10/.  at  the  least,  shall  be  paid  hy 
WLch  party.  That  is  prospective,  and  will  prevent  the  gaining  of  any  settlement 
after  the  act  by  renting  a  tenement,  unless  upon  the  terms  prescribed  by  this 
act.  The  second  section,  therefore,  which  provides  for  the  gaining  of  settlements 
by  renting,  &c.,  under  the  recited  act,  must  be  retrospective,  or  it  will  have  no 
operation  whatever. 

^Lord  Tenterden,  C.  J.  I  think  we  must  understand  the  second  section  to 
be  retrospective,  because  it  would  be  useless  unless  it  were  so.  The  words  that 
<'  payment  to  the  amount  of  10/.  shall  be  deemed  sufficient  for  the  purpose  of 
gaining  a  settlement  under  the  said  recited  act "  import  that,  as  to  the  payment 
of  rent,  the  statute  is  declaratory.  If  the  words  had  been  '^  it  is  hereby 
declared  that  payment,  &c.  shall  be  deemed  sufficient,"  there  could  have  been 
no  doubt  that  the  clause  would  be  retrospective.  Here  the  words  are  the  same 
in  e£fect. 

LiTTLEDALE,  J.  The  act  is  not  very  clearly  expressed ;  but  taking  the  words 
in  the  first  section,  *^  the  rent  for  the  same  to  the  amount  of  10/.  at  the  least," 
to  be  descriptive  of  the  amount  of  rent  to  be  actually  paid,  which  I  suppose  is 
meant,  then  the  effect  of  the  first  section  is,  that ''  after  the  passing  of  the  act  no 
settlement  shall  be  gained  unless  rent  to  the  amount  of  10/.  be  paid ; "  and  if 
that  be  so,  then,  unless  the  second  section  be  retrospective,  it  adds  nothing  to 
the  former. 

♦Parke,  J.     This  act  is  to  "«^/ain"  the  former.     Sect.  1  provides   r^^go 
for  settlement  by  renting  for  the  future.     Sect.  2,  therefore,  unless  it   L 
be  retrospective,  is  without  object. 

PattesoN;  J.  concurred.  Order  of  sessions  quashed. 
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DOE  dem.  SEWELL  v.  PABRATT.     May  1. 


Testator  deyised  all  his  real  estates  in  Jamaica,  and  all  the  residue  of  his  real  estates, 
to  trustees  in  fee,  for  the  benefit,  ultimately,  of  his  heirs  at  law.  By  a  codicil  he  be- 
queathed to  another  party  1200/.  (the  amount  of  a  bond  debt),  and  further  devised 
S8  follows : — **I  also  bequeath  to  him  my  chambers  in  Albany,  for  which  I  paid  600 
guineas,  with  all  my  furniture,  except  such  articles  as  I  may  particularly  except  from 
this  donation.'*  The  testator  had  bought  the  fee  simple  of  these  chambers  (of  which 
he  died  seised)  for  600  guineas ;  and  be  had  no  other  chambers  in  Albany :  Held, 
that  the  deyisee  under  the  codicil  took  only  a  life  estate. 

Ejectment  for  chambers  in  Albany.     At  the  trial  before  Lord  Tenterden, 

C.  J.J  at  the  sittingB  for  Middlesex  after  last  Trinity  term,  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

3Iatthew  Gregory  Lewis,  Esq.,  being  seised  in  fee  of  the  chambers  in  ques- 
tioD,  the  fee-simple  of  which  he  had  bought  for  600  guineas,  made  his  will, 
dated  the  5th  June,  1812,  and  thereby  devised  all  his  real  estates  in  Jamaica  . 
(therein  particularly  described),  and  all  the  residue  of  his  estate,  real,  personal,  or 
mixed,  to  the  lessor  of  the  plaintiff,  and  to  Robert  Sewell  and  Cyril  JacksoUi 

D.  D.,  their  heirs,  executors,  &c.,  upon  trust  to  pay  an  annuity  to  the  testator's 
mother  during  her  life,  and  to  make  certain  other  payments  from  part  of  the 
proceeds  of  such  real  estates  to  the  two  sisters  and  heiresses  at  law  of  the  tes- 
tator, during  their  respective  lives ;  and  after  the  death  of  each  of  them,  to 
H701  ^^^^7  ^  ^^^^  moiety  of  all  the  said  real  estates  (subject  ""to  the  said 

^  annuity),  to  the  use  of  all  and  every  the  child  or  children  of  such  de- 
ceased' sister,  and  of  their  respective  heirs,  such  children  to  take  as  tenants  in 
common.  In  January,  1813,  he  added  this  codicil :  '^  I  bequeath  to  the  Ho- 
nourable Thomas  Stapleton,  1200^.,  being  the  amount  of  Lord  Le  Despencer's 
bond  to  be  paid  by  my  executors  into  his  own  hands,  for  his  sole  and  separate 
use,  and  also  bequeath  to  him  my  chambers  in  Albany,  for  which  I  paid  600 
guineas,  with  all  my  furniture,  except  such  articles  as  I  may  particularly  except 
from  this  donation."  The  testator  died  in  1818,  seised  in  fee  of  the  said 
chambers  in  Albany,  and  of  no  others  there.  The  Hon.  Thomas  Stapleton, 
under  whom  the  defendant  claimed,  and  who  was  a  stranger  in  blood  to  t^e 
testator,  entered  into  possession  of  the  chambers,  and  died  in  1829.  The  lessor 
of  the  plaintiff  was  the  only  surviving  trustee  under  the  will.  This  case  was 
now  argued  by 

Tyrwhitt  for  the  lessor  of  the  plaintiff.  The  question  is,  whether  Mr.  Sta- 
pleton took  an  estate  in  fee-simple,  or  only  a  life  estate,  in  the  chambers,  under 
this  codicil.  Where  no  words  of  limitation  are  added  to  a  devise,  and  there  are 
no  other  words  from  which  an  intention  to  give  an  estate  of  inheritance  can  be 
collected,  the  devisee  takes  only  a  life  estate.  The  present  codicil  has  no  words 
of  limitation.  The  lessor  of  the  plaintiff  is  trustee  for  the  heiresses  at  law, 
and  by  the  former  part  of  the  will,  the  testator  devises  his  estates  in  Jamaica, 
and  all  the  residue  of  his  real  and  other  estates,  to  him  and  his  heirs,  and  upon 
trusts  which  of  themselves  imply  a  devise  of  the  fee.  It  rests  with  the  defen- 
dant to  show  (in  the  absence  of  such  express  words  as  are  used  in  the  body  of 
*4'*11  ^®  ^^  '^  ^  other  property),  that  the  testator  '^'intended  to  except  the 
^  chambers  out  of  this  devise,  and  give  them  in  fee-simple  to  him. 

Jardin€^  contrd,  was  here  called  upon  by  the  Court.  It  can  scarcely  be  ques- 
tioned, upon  reading  this  codicil,  that  the  testator  in  fact  meant  to  give  the 
chambers  to  Mr.  Stapleton  absolutely,  and  not  for  life  only.  Where  there  are 
not  express  words  of  restriction,  it  is  generally  supposed  that  the  testator  meant 
to  pass  his  whole  interest ;  and  courts  will  go  far  to  support  a  testator's  inten- 
tion. Sir  J.  Mansfield,  C.  J.,  says  in  Doe  d.  Wright  v.  Child,  1  New  Rep. 
345 ;  and  see  Bailis  v.  Gale,  2  Yes.  48,  49,  <'  In  almost  all  the  cases  where 
questions  of  this  sort  have  arisen,  it  has  been  next  to  impossible,  out  of  a  court 
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of  jastice,  to  doubt  of  the  testator's  intention  to  give  the  thing  absolatelj  to 
the  devisee.  When  a  man  gives  a  house,  he  supposes  that  he  gives  it  in  the 
same  manner  as  he  gives  a  personal  chattel/'  Here  the  testator  probably 
thought  that  he  gave  the  devisee  his  chambers  as  effectually  as  the  furniture  in 
them.  Then,  are  the  words  used  sufficiently  certain  to  accomplish  that  inten- 
tion? The  devise  is  of  "my  chambers  in  Albany,  for  which  I  gave  600 
guineas  /'  the  testator  had  no  other  chambers  in  Albany ;  the  latter  words 
therefore  were  not  necessary  to  distinguish  the  subject-matter  of  the  devise ; 
they  cannot  be  rejected  as  nugatory ;  and  if  they  have  any  object,  it  must  be 
to  denote  the  quantity  of  interest  possessed  by  the  testator,  and  which  he  in- 
tended to  devise.  He  means,  "all  that  for  which  I  gave  600  guineas,''  namelyy 
the  fee-simple  in  the  chambers.  The  devise  in  question  comes  between  two 
bequests  of  other  property,  which  are  clearly  absolute :  it  may  therefore  be 
inferred,  that  this  was  intended  to  be  so  too.  A  like  argument  from  colloca- 
tion was  relied  upon  by  Lord  Ellenborough,  *in  Roe  d.  Allport  v.  r^Aio 
Bacon,  4  M.  &  S.  866,  where  the  word  "  estates"  was  held  to  pass  not  ^ 
merely  particular  lands,  but  the  testator's  whole  interest  in  them.  The  term 
"  estate,"  though  followed  by  words  of  local  description,  has  been  held  in 
modem  cases  to  denote  the  quantity  of  interest,  and  to  carry  a  fee ;  Deun  d. 
Richardson  v.  Hood,  7  Taunt.  35,  and  the  cases  there  referred  to  by  Gibbs, 
C.  J. :  and  though  the  word  estate  does  not  occur  in  this  codicil,  and  the  cases 
are  not  precisely  in  point,  the  principle  of  them  applies,  and  they  show  how  far 
the  Courts  will  extend  the  import  of  words  denoting  the  subject-matter  of 
devise,  in  favour  of  the  testator's  intention. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  words  which  the  testator 
has  used  in  this  codicil  are  not'  sufficient  to  take  the  fee-simple  from  the  heirs 
at  law. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  It  is  argued,  that  "  my  cham- 
bers in  Albany,  for  which  I  gave  600  guineas,"  must  mean  all  that  interest 
for  which  the  testator  gave  such  a  sum :  but  to  put  such  a  construction  on 
these  words  would  be  introducing  a  new  class  of  cases. 

Parke,  J.  Considering  all  the  circumstances,  I  have  little  doubt  what  the 
intention  of  the  testator  really  was,  but  it  is  not  expressed  with  sufficient  cer- 
tainty.    The  judgment  must  therefore  be  for  the  plaintiff. 

Patteson,  J.  concurred.  Postea  to  the  plaintiff,  (a) 

(a)  See  Lushlngton  v.  Sevell,  1  Sim.  435,  ▼here  the  same  codicil  was  before  the 
Vice-chancellor,  and  he  considered  the  devise  of  the  chambers  to  be  for  life  only,  p.  470. 
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Testator  being  seised  in  fee  of  the  premises  after  mentioned,  devised  as  follows : — '*  I 
give  and  bequeath  to  my  wife  my  freehold  estate  called  PouncetU,  daring  her  natural 
life.  I  give  to  my  son  Richard,  my  heir,  after  the  death  of  my  wife,  10/.  Item,  all 
the  above  bequeathed  landt,  goods,  and  chattels,  after  the  death  of  my  wife,  I  give  and 
devise  to  my  son  Richard,  to  my  son  Thomas,  to  my  son  Robert,  and  to  every  other  of 
my  children  then  in  being,  share  and  share  alike,  equally  to  be  parted  between  them :" 
Held,  that  under  this  devise  the  children  only  took  life  estates  in  their  respectire 
shares,  after  the  death  of  the  wife. 

Ejectment  for  premises  situate  at  the  parish  of  Street  in  the  county  of 
Somerset.  At  the  trial  before  Bosanquet,  J.^  at  the  Spring  assizes  for  Somer- 
setshire, 1830,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  on  a  special  case,  by  which  it  appeared  that  Robert  Maynard  being 
seised  in  fee  of  certain  premises,  commonly  known  by  the  name  of  Pouncetts, 
of  which  the  premises  in  question  formed  part,  duly  made  and  published  hia 
will,  and  thereby  devised  as  follows : — 
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"  Finty  I  will  that  all  mj  just  debts  be  fully  paid  by  my  executrix,  herein- 
after named;  so  soon  as  conveniently  may  be  after  my  decease :  Item^  I  give 
and  bequeath  unto  my  dearly  beloved  wife,  Jane,  my  freehold  estate  called 
Pooncetts  during  her  natural  life  :  Item,  I  give  and  bequeath  unto  my  dearly 
beloved  wife,  all  my  stock,  goods,  and  chattels,  of  eveiy  denomination,  during 
her  natural  life :  Item,  I  giv6  unto  my  son  Richard,  my  heir,  after  the  death  of 
my  wife,  10^. :  Item,  all*  the  above  bequeathed  lands,  goods,  and  chattels,  after 
the  death  of  my  dearly  beloved  wife,  I  give  and  devise  in  manner  following  : 
noto  my  son  Richard,  unto  my  son  Thomas,  unto  my  son  Robert,  and  unto  every 
other  of  my  children  then  in  being,  share  and  share  alike,  equally  to  be  parted 
between  them." 

The  testator  died,  leaving  his  said  wife,  Jane  Maynard,  the  Uiree  sons  above 
named,  and  five  other  children  him  surviving.  They  all  survived  the  widow, 
*4741  ^^^  ^^^^  ^^  1804.  John  Maynard,  one  of  the  eight,  sold  his  '''share  to 
^  Robert  Tucker,  in  whose  right  the  defendant  claimed.  On  the  death  of 
John,  in  1829,  the  lessors  of  the  plainti£f  laid  claim  to  this  property,  in  right 
of  Richard,  the  heir  at  law  of  Robert  Maynard,  the  testator,  and  by  virtue  of 
a  devise  by  Richard  of  all  such  lands,  &c.,  as  he  was  entitled  to  in  reversion 
expectant  on  the  deaths  of  his  brothers  or  sisters.  The  question  was,  what 
estate  John  Maynard  took  for  his  eighth  part  of  the  lands  devised  by  his  father. 
The  case  was  now  argued  by 

FoQetif  for  the  lessors  of  the  plainti£f.  John  took  only  a  life  estate  under 
his  father's  will,  on  the  death  of  Jane  the  widow.  The  words  '^  my  freehold 
estate  called  Pouncetts,"  are  only  descriptive  of  the  particular  property,  and 
not  meant  to  denote  quantity  of  interest.  The  devise  of  the  testator's  lands  by 
shares  among  the  children  contains  no  words  calculated  to  pass  a  fee,  nor  does 
the  will  show  any  such  intention.     (He  was  then  stopped  by  the  Court.) 

Coleridffe^  contrd.  The  intention  to  pass  a  foe  is  appasent  from  the  whole  of 
the  will,  and  in  Roe  d.  Shell  v.  Pattison,  16  East,  221,  Lord  Ellenborough 
said,  "  There  are  no  words  of  such  an  inflexible  nature  as  will  not  bend  to  the 
intention  of  a  testator,  when  it  can  be  collected  from  the  context  of-  his  will.'' 
Id  that  case  it  was  held,  that  a  devise  of  the  testator's  remainder  in  the  four 
per  cent,  stocks,  with  his  freehold  property,  passed  a  fee  in  the  real  estate.  It 
is  riot  necessary  here,  to  rely  solely  on  the  words  "  my  freehold  estates  called 
Pooncetts/'  in  the  devise  to  the  widow  for  life.  There  are  other  circum- 
stances. The  testator  makes  separate  devises  to  her  of  realty  and  of  personalty, 
H751  ^^^S  evidently  aware  of  the  ^distinctions  between  the  diflerent  classes 
^  of  property.  He  gives  10/.  to  the  heir  at  law  as  a  compensation  for  the 
loss  he  sustains  by  sharing  equally  with  the  rest  of  the  children.  He  devises 
"  all  the  above  bequeathed  lands,  goods,  and  chattels"  among  his  children,  evi- 
dently intending  (as  was  observed  in  Roe  d.  Shell  v,  Pattison,  16  East,  221), 
to  give  as  absolute  an  estate  in  one  as  in  the  other.  And  he  devises  the 
property  to  be  parted,  *^  share  and  share  alike ;"  whereas  if  he  had  meant  the 
several  children  to  take  life  estates  only,  he  would  probably  have  made  them 
joint-tenants.  The  cases  cited  for  the  defendant  in  Doe  d.  Sewell  v,  Parratt, 
ante,  p.  469  (just  decided),  though  not  precisely  in  point,  are  applicable  in 
principle.  The  word  "  estate,"  when  unaccompanied  by  any  words  restrain- 
ing or  limiting  the  general  sense,  has  been  held  sufficient  to  carry  a  fee,  and  to 
describe  not  onlv  the  land,  but  the  interest  in  the  land,  if  such  appeared  to  be 
the  intention  ;  but  neither  that,  nor  any  other  precise  term,  is  essential,  if  the 
intent  be  sufficiently  expressed.  And  where  it  is  evidently  meant  that  the 
interest,  and  not  merely  the  particular  land  should  pass,  words  of  description 
added  to  the  term  "  estate"  will  not  restrain  the  sense ;  Bailis  v.  Gale,  2  Ves. 
48.  The  rule  of  law  has  always  been,  that,  in  construing  a  devise,  the  inten- 
tion of  the  testator  was  to  be  consulted,  and  that  the  whole  question  was,  what 
constituted  sufficient  evidence  of  it:  only  in  modem  cases  the  courts  have 
looked  more  to  the  general  contents  of  the  will  than  was  formerly  done.     Doe 
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d.  Liversage  v,  Yaaghan,  5  B.  &  A.  464,  and  Doe  d.  Ellam  t?.  Westlej,  4 
B.  &  C.  667,  may  be  cited  on  the  other  side ;  but,  in  the  first  of  these  cases, 
the  language  used  was  more  in  favour  of  a  life-estate  than  it  is  here,  and  in  the 
^latter,  the  two  clauses  of  the  devise  were  separated  by  the  words  "  and  r* j -g 
also/'  which  prevented  those  expressions  that  might  otherwise  have  ^  ^ 
conveyed  a  fee,  from  operating  upon  the  real  property. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  John  Maynard  took  only  a 
life-estate  under  his  father's  will.  There  have  been  many  cases  where  devises 
have  been  held  to  carry  no  more  than  a  life-estate,  although  such  a  construction 
certainly  did  not  effectuate  the  intention  of  the  testator.  A  wish  to  avoid  this, 
has  led  the  Courts  occasionally  to  lay  hold  of  very  trifling  matters  in  the  con- 
text of  wills,  for  the  purpose  of  carrying  into  effect  what  the  testator  really 
wished.  But  I  think  that,  if  we  considered  the  present  devise  as  passing  an 
estate  in  fee,  we  should  be  introducing  a  latitude  of  construction  which  would 
operate  very  injuriously.  The  devise  of  all  the  testator's  "  above  bequeathed 
lands,  goods,  and  chattels"  to  his  children,  share  and  share  alike,  would  of  itself 
carry  only  a  life-estate.  Then  the  devise  referred  to  by  the  words  ^'  above  be- 
queathed," is  this :  "  I  give  and  bequeath  unto  my  wife,  Jane,  my  freehold 
estate  called  Pouncetts,  durine  her  natural  life."  The  term  ''  estate"  may  ope- 
rate only  as  a  description  of  the  particular  lands,  or  may  mean,  also,  the  quan- 
tity of  testator's  interest  in  them.  Here,  it  appears  to  me  that  the  words  <^  my 
fireehold  estate  called  Pouncetts,"  are  merely  descriptive  of  the  land,  and  not  of 
the  quantum  of  interest.  In  Bailis  v.  Gale,  2  Yes.  48,  the  words  ''  all  that  estate 
I  bought  of  Mead,"  misht  well  import  the  whole  interest  in  the  estate,  because 
the  testator  had  in  fact  bought  the  fee-simple  of  Mead.  The  judgment  most  be 
for  the  plaintiff. 

'^'LiTTLEDALE,  J.  I  think  the  words  "my  freehold  estate  called  r:^^— 
Pouncetts,"  in  this  devise,  only  denote  the  local  situation ;  and  the  sub-  L  ^  ^ 
sequent  words,  "all  the  above  bequeathed  lands,  goods,  and  chattels,  after  the 
death  of  my  wife,  I  give  and  devise  to  my  sons,"  would  not  of  themselves  carry 
a  fee.  In  this  latter  clause  the  word  "  lands"  is  used  instead  of  "  estate," 
which  occurs  before ;  and  this  may  probably  have  been  to  avoid  the  construction 
now  attempted. 

Parke,  J.  I  have  no  doubt  as  to  the  intention  of  the  testator ;  but  a  will 
must  have  words  sufficient  to  carry  the  intention  into  effect.  The  devise  to  the 
sons  is  of  "  all  my  above  bequeathed  lands,  goods  and  chattels."  I  take  it 
there  is  no  case  in  which  a  fee  has  been  held  to  pass  by  a  mere  devise  of 
"  landi  ;"  and  there  is  no  other  expression  in  this  clause  which  of  itself  could 
carry  such  an  estate.  And  looking  to  the  context,  I  see  nothing  to  give  this 
devise  the  effect  contended  for. 

Patteson,  J.  I  am  of  the  same  opinion.  In  Roe  d.  Shell  v.  Pattison,  16 
East,  221,  the  devise  was  of  the  testator's  "  freehold  property'*  (see  Nichols  t?. 
Butcher,  18  Yes.  198),  which  is  very  different  from  the  terms  used  here. 

Postea  to  the  plaintiff. 


*CROWLEY  and  Others  v.  COHEN.  [*478 

Carriers  on  a  canal  effected  an  insurance  for  twelve  months  upon  goods  on  board  of 
thirty  boats  named,  between  London,  Birmingham,  &c.,  backwards  and  forwards, 
with  leaye  to  take  in  and  discharge  goods  at  all  places  on  the  line  of  navigation.  The 
insurance  was  agreed  to  be  12,000/.  on  goods,  as  interest  might  appear  thereafter ;  the 
claim  on  the  policy  warranted  not  to  exceed^  100/.  per  cent. :  and  8000/.  only  were  to 
be  covered  by  the  policy  in  any  one  boat  on  any  one  trip.  The  premium  was  80». 
per  cent. : 

Hdd,  that  an  insurance  "  on  goods"  was  sufficient  to  cover  the  interest  of  carriers  in 
the  property  under  their  charge ;  for,  in  general,  if  the  subject-matter  of  insurance 
be  rightly  described,  the  particular  interest  in  it  need  not  be  specified : 
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Hdd,  also,  that  the  policy  was  not  exhausted  when  onoe  goods  to  the  yalue  of  12,0002. 
had  been  called  by  all  the  boats,  or  by  each  of  them,  but  that  it  continued,  through- 
out the  year,  to  protect  all  the  goods  afloat  at  any  one  time,  up  to  the  amount  in- 
sured: 

Held  further,  that  upon  the  loss  of  goods  on  board  one  of  the  boats,  the  assured  was 
entitled  torecoyer  that  proportion  of  such  loss  which  12,000i.  bore  to  the  whole  value 
of  the  goods  afloat  at  the  time ;  and  not  the  proportion  of  12,0002.  to  the  whole  amount 
carried  during  the  year. 

Assumpsit  on  a  policy  of  insurance.  Plea,  the  general  issue.  At  the  trial 
hefoie  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Hilary  term,  1831^ 
a  Terdict  was  taken  for  the  plaintiffs  subject  to  the  opinion  of  this  Court  upon 
the  following  case : — 

The  action  was  brought  upon  a  policy  effected  by  the  plaintiffs,  and  sub- 
scribed by  the  defendant,  for  1000/.,  whereby  the  plaintiffs  caused  themselves 
to  be  insured  for  twelve  calendar  months,  commencing  on  the  11th  of  April, 
1828,  ''  by  canal  navigation  boats  containing  goods  at  work  between  London, 
Wolverhampton,  Birmingham,  &c.,  backwards  and  forwards,  and  in  any  rota- 
tion, upon  goods  and  upon  the  body,  tackle,  &c.,  on  thirty  boats,"  as  per  margin 
of  the  policy ;  beginning  the  adventure  upon  the  goods  from  the  loading  thereof 
on  board,  and  continuing  it  till  the  same  should  be  discharged  and  safely  landed ; 
and  the  vessel  was  to  have  ^'  leave  to  take  in  and  discharge  goods  and  merchan- 
dise at  all  places  on  the  regular  line  of  canal  between  the  aforesaid  places  and 
London,  without  being  deemed  a  deviation."  It  was  then  stipulated  as  fol- 
lows :  "  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so  much  as  con- 
*4791  ^'^^  ^^®  assureds,  by  agreement  between  the  assureds  and  assurers  *in 
-*  this  policy,  are  and  shall  be(a)  twelve  thousand  pounds  on  goods  as  in- 
terest may  appear  hereafter,  to  pay  average  on  each  package  or  description  as  if 
separately  insured,  warranted  free  from  damage  or  loss  that  may  arise  from  wet 
occasioned  by  rain,  snow  or  hail,  or  from  any  loss  arising  from  plunderage,  bar- 
ratry or  pilferage,  the  claim  on  this  policy  warranted  not  to  exceed  100/.  per 
cent."  The  premium  was  30s.  per  cent.  The  following  stipulation  was  written 
at  the  bottom  of  the  policy : — "  3000/.  only  to  be  covered  by  the  policy  in  any 
one  boat  on  any  one  trip."     The  instrument  bore  a  30/.  stamp. 

One  of  the  boats  named  in  the  margin  of  the  policy,  and  of  which  the  plain- 
tiffs were  owners,  departed  from  London  on  the  17th  of  January,  1829,  on  the 
above-mentioned  line  of  canal,  with  goods  of  several  persons  on  board,  to  the 
value  of  1700/.,  which  were  in  the  care  of  the  plaintiffs  as  carriers,  to  be  carried 
on  freight  from  London  to  Wolverhampton.  On  the  29th  of  January,  the 
boat,  with  the  goods  on  board,  was  accidentally  sunk  in  the  canal ;  the  goods 
were  damaged,  and  the  plaintiffs  in  consequence  were  obliged  to  make  com- 
pensation to  the  owners,  and  were  also  put  to  other  expenses.  It  was  agreed 
that  the  damage  sustained  should  be  settled  by  a  reference,  and  that  the  arbi- 
trator should  calculate  them  according  to  that  which  the  Court  should  decide  to 
be  the  legal  construction  of  the  policy.  Between  the  11th  of  April,  1828,  and 
the  29th  of  January,  1829,  the  boat  in  question  had  gone  thirty-one  trips  on 
the  line  of  canal,  and  she  was  on  her  thirty-second  at  the  time  of  the  loss. 
*4801  ^^^^^^  ^^^  ^^0  last-mentioned  days,  each  of  the  '^'thirty  boats  men- 
-*  tioned  in  the  policy  had  carried  goods  to  the  amount  of  12,000/.  and 
upwards. 

The  objections  taken  to  the  right  of  the  plaintiffs  to  recover  were  five. 
1.  That  this  policy,  which  pursued  the  ordinary  form,  did  not  cover  the  interest 
of  the  plaintiffs,  since  it  purported  to  protect  goods  against  the  usual  risks  to 
which  the  owners  of  goods  are  liable,  whereas  the  loss  alleged  was  one  arising 
oat  of  the  plaintiffs'  liability  as  carriers  to  risks  to  which  carriers  are  liable. 

(a)  Here  the  printed  words  **  valued  at*'  were  struck  out.  The  instrument  was  the 
cemmon  printed  form  of  policy  on  ship  and  goods,  filled  up  so  as  to  adapt  it  in  a  very 
inartificial  manner  to  this  insurance. 
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2.  That  the  loss  was  not  within  the  policy,  the  perils  insured  against  being  the 
ordinary  perils  in  a  sea  policy,  and  the  loss  the  conseqaenoe  of  a  breach  of 
special   contract  between  the  assured  and  those  whose  goods  they  carried. 

3.  That  as  soon  as  goods  to  the  amount  of  12,000?.  had  been  carried  by  the 
boats  the  policy  was  exhausted,  or  at  least  as  soon  as  goods  to  that  amount  had 
been  carried  by  each  boat.  4.  That  supposing  the  policy  not  to  be  so  limited^ 
the  underwriters  were  liable  only  to  that  proportion  of  the  loss  which  12,000^., 
the  sum  insured,  bore  to  the  whole  amount  of  the  goods  carried  by  the  boats 
in  the  twelve  months;  that  is  to  the  whole  interest  of  the  assured.  5.  That 
according  to  the  plaintiffs'  construction  of  this  policy  the  stamp  was  insufficient: 
but  this  objection  was  not  persisted  in.     The  case  was  argued  by 

Campbell,  for  the  plaintiffs.  With  regard  to  the  first  objection,  as  between 
the  plaintiffs  and  the  underwriter,  the  claim  in  respect  of  this  loss  is  for  the 
damage  to  the  goods.  It  is  sufficient,  as  between  them,  that  the  policy 
is  on  the  goods,  and  that  they  have  been  damaged  on  the  voyage  by  a 
peril  insured  against.  It  is  not  necessary,  in  a  policy  of  insurance,  to  state  the 
precise  ^nature  of  the  interest,  and  whether  the  property  be  absolute  or  r^Ao-t 
special.  A  consignor,  a  consignee,  a  prize  agent  (as  such)  may  all  ^ 
insure ;  but  they  are  not  bound  to  specify  what  the  interest  is  (see  Carruthers 
V,  Sheddon,  6  Taunt.  14).  And  so  as  to  the  second  objection :  the  contract 
between  the  assured  and  the  other  parties  is  nothing  to  the  underwriter.  He 
cannot  pretend  that  this  is  a  wagering  policy ;  the  plaintiffs  only  seek  to  re- 
cover the  amount  of  damage  which  they  have  actually  sustained  by  the  injury  to 
these  goods.  The  third  objection  is  answered  by  a  reference  to  the  nature  and 
objects  of  the  policy.  It  was  to  continue  twelve  months,  and  the  intention 
evidently  was,  that  the  underwriters  should  be  liable  for  damage  to  be  sustained 
by  the  goods  on  board  these  boats  during  the  whole  time.  The  stipulations  for 
leave  to  take  in  and  discharge  goods  at  all  places  on  the  line  of  canal,  that  no 
greater  amount  than  3000/.  should  be  covered  by  the  policy  in  any  one  boat  on 
any  one  trip,  and  that  the  claim  on  the  policy  should  not  exceed  100/.  per  cent., 
all  show  that  the  limitation  contended  for  is  not  according  to  the  real  sense  of 
the  contract.  Then  it  is  said,  fourthly,  if  that  limitation  is  not  to  prevail,  the 
underwriter  is  still  only  liable  for  the  proportion  which  12,000/.  bears  to  the 
whole  amount  of  goods  carried  in  all  the  boats  during  the  twelve  months. 
According  to  this  argument,  if  no  damage  occurred  till  the  last  day,  and  on  that 
day  a  loss  of  goods  to  the  amount  of  1000/.  took  place,  then,  although  no  other 
goods  were  afloat  at  the  time,  the  underwriter  would  claim  to  pay,  not  1000/., 
but  only  a  part  of  that  sum  in  the  proportion  of  12,000/.  to  the  value  of  all  the 
goods  before  carried  in  all  the  boats ;  *by  which  mode  of  calculation,  r:(c  i  oo 
he  might  be  liable  to  1000/.  at  the  beginning  of  the  year,  and  only  a  L 
farthing  at  the  end  of  it  for  precisely  the  same  amount  of  loss.  The  true  mea- 
sure of  liability  is  the  proportion  of  12,000/.  to  the  value  of  all  the  goods  afloat 
at  the  time  of  the  loss;  and  it  does  not  appear  from  the  case,  that  anything 
more  was  on  the  line  of  canal  that  day,  than  the  goods  valued  at  1700/.,  in  the 
boat  which  was  sunk. 

Mauky  contrd.  As  to  the  first  and  second  points :  it  may  be  admitted  that 
this  was  an  insurable  interest,  if  the  policy  were  rightly  framed.  But  the 
interest  here  is  not  that  described  in  the  policy.  The  Courts  have  allowed 
much  latitude  in  this  respect,  as  where  they  held  that  a  shipowner  carrying  his 
own  goods  on  a  voyage,  might  insure  his  interest  in  them  under  the  name  of 
freight.  Flint  i;.  Flemyng,  1  B.  &  Ad.  46.  But  there  are  many  instances  in 
which  a  greater  strictness  of  construction  is  still  adhered  to.  A  party  lending 
money  on  bottomry  has  a  complete  interest  in  the  ship ;  yet  he  cannot  insure  as 
on  the  ship.  In  Simonds  v.  Hodgson,  ante,  50,  the  interest  insured  was 
"  on  bottomry,"  and  the  decision  turned  wholly  upon  the  question  whether  the 
instrument  alluded  to  by  that  expression  in  the  policy,  was  a  bottomry  bond  or 
not,  though  it  was  clear  that  the  plaintiff  had,  at  all  events,  a  security  on  the 
body  of  the  ship,  capable  of  being  insured.     It  was  decided  in  Glover  v.  Black, 
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3  Burr.  1394,  that  a  lender  of  money  on  respondentia  oould  not  insure  as  upon 
the  goods  and  merchandise ;  and  in  a  subsequent  case,  Gregory  v,  Christie;  Park 
H^l  on  Insurance;  p.  14,  where  the  insurance  was  on  goods,  specie,  *and 

^  effects  of  the  plaintiff  (the  captain)  on  board  the  ship,  and  he  demanded, 
under  that  insurance,  money  expended  by  him  during  the  voyage  for  the  use  of 
the  ship,  and  for  which  he  claimed  respondentia  interest,  Lord  Mansfield, 
though  he  held  that  the  plaintiff  might  recover,  was  of  opinion  that  he  would 
not  have  been  so  entitled,  but  for  an  express  usage  proved  oy  several  witnesses. 
The  insurance  by  the  present  plaintiffs  is  precisely  in  the  form  which  would  be 
used  by  owners  of  goods  sending  them  in  other  persons'  barges.  No  other 
kind  of  interest  is  pointed  out  by  the  terms  used.  Yet  the  interest  in  this  case 
is,  in  fact,  one  of  a  very  special  nature.  It  is  that  of  a  carrier,  which  consists 
of  the  gain  to  be  made  by  freight,  and  the  loss  to  be  guarded  against  from 
damage  or  destruction  of  the  goods.  Now  it  will  scarcely  be  said  that  this 
policy  covers  the  gain, — the  freight ;  and  if  the  general  words  are  not  of  a  nature 
to  protect  this,  how  is  it  shown  that  they  apply  to  the  loss  risked  by  the  plain- 
tiff as  carriers  ?  Yet  if  their  interest  as  carriers  generally  were  covered  by 
this  policy,  why  should  not  it  extend  both  to  the  expectation  of  freight  and  the 
nsk  of  loss  ?  It  has  been  said  that  the  policy,  being  on  goods,  covers  any 
interest  in  them,  absolute  or  special.  It  may  be  admitted  that  the  assured  need 
not  be  an  absolute  owner;  but  the  interests  to  be  protected  must  all  be  such 
as  are  carved  out  of  one  and  the  same  entire  right;  and  an  interest  arising 
merely  from  a  liability,  like  that  of  a  carrier,  is  not  within  this  description. 
Suppose  the  goods  here  had  been  lost  by  the  act  of  God  or  the  king's  enemies. 
Carriers  are  not  answerable  for  these  risks ;  yet  the  underwriter  would  have 
been  liable  to  the  assured  upon  the  present  policy.  Another  proof  that  this 
♦4841  *^®'^^*'*^*'  ^^  insurance  does  not  truly  show  the  nature  of  the  interest  to 

■'  be  protected  is,  that  the  policy  is  an  open  one.  The  inference  from  that 
form  of  policy  is,  that  the  interest  is  of  such  a  nature  that  it  may  be  appre- 
ciated when  the  loss  happens,  without  the  aid  of  any  previous  convention 
between  the  parties,  or  estimate  by  which  they  have  agreed  to  be  bound.  Thus 
an  absolute  interest  in  goods  may  be  valued  by  reference  to  the  invoice  price ; 
and  an  estimate  may  be  taken  by  similar  means,  as  to  ship  or  freight.  But  it 
is  not  so  with  the  interest  of  a  carrier ;  that  must  be  appreciated  by  some  rule 
of  calculation,  which  should  be  agreed  upon  beforehand.  The  present  contract 
is  in  the  nature  of  a  re-assurance ;  for  a  carrier  is  an  insurer :  the  risk  provided 
against  by  such  contract,  if  it  could  be  previously  estimated,  would  probably  be 
circulated  on  the  average  quantity  of  losses  which  the  parties  effecting  the  re- 
assoranoe  have  to  pay.  This  kind  of  contract  is  always  considered  as  totally 
distinct  from  an  original  insurance, (a)  and  ought  not  to  be  described  in  the 
same  general  terms.  As  to  the  third  point ;  if  the  policy  was  not  exhausted 
when  goods  to  the  value  of  12,000/.  had  been  carried  by  all,  or  at  least  by 
each  of  the  boats,  this  contract  was  most  improvident  on  the  part  of  the  under- 
writer; for,  on  the  plaintiffs'  construction,  goods  to  the  amount  of  360,000/^. 
bad,  at  the  time  of  the  loss,  been  protected  by  this  policy;  and  the  same  pro- 
portion might  have  been  carried  during  the  remaining  two  months  of  the  year. 
The  premium  of  180/.  for  such  a  risk  is  so  far  below  the  ordinary  rate,  that  the 
underwriter,  at  least,  cannot  be  supposed  to  have  understood  the  contract  in 
*4851  ^^^  ^sense  now  contended  for.     Lastly,  the  underwriter  is  liable  only 

■^  for  that  proportion  of  the  loss  which  12,000/.  bears  to  the  whole  value 
of  the  goods  carried  during  the  year.  This  is  the  rule  in  case  of  an  open 
policy ;  the  indemnity  recoverable  is  to  the  loss  as  the  sum  insured  to  the  whole 
interest  protected  by  such  policy.  It  is  argued  this  would  lead  to  an  unjust 
result ;  and  that  in  the  present  case  it  would  be  hard,  if  the  plaintiffs  carried 
360,000/.  worth  of  goods  during  the  year,  that  they  should  only  recover  in  the 

(a)  Park  on  Insurance,  419,  and  the  anthoritiea  there  cited. 
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proportion  of  one-thiriieth  for  any  snbsequent  loss.  But  this  is  the  oonsequenoe 
of  insuring  a  carrier's  interest  in  a  form  applicable  only  to  a  policy  on  the 
party's  own  goods.  The  indemnity  may  be  inadequate  to  the  loss,  but  the 
premium  was  not  a  sufficient  consideration  for  a  perfect  indemnity. 

CampbeUy  in  reply.  A  policy  must  state  correctly  what  is  insured;  but 
there  is  no  authority  for  saying,  that  the  reason  why  the  party  insures  should 
also  be  expressed.  Glover  v.  Black,  3  Burr.  1394,  was  decided  on  the  ground 
of  an  established  practice ;  and  the  court  expressly  guarded  against  any  appli- 
cation of  the  judgment  there  given  to  other  cases  than  those  of  respondentia 
and  bottomry. 

Lord  Tentebden,  C.  J.  I  am  of  opinion  that  the  plaintifis  are  entitled  to 
recover.  It  is  objected  that  this  policy  is  not  framed  so  as  to  cover  the  inte- 
rest in  respect  of  which  they  claim.  But  I  agree  in  the  proposition  laid  down 
in  the  argument  on  their  side,  that  although  the  subject-matter  of  the  insu- 
rance must  be  properly  described,  the  nature  of  the  interest  may  in  general  be 
♦left  at  large.  Here  the  subject-matter  is  very  sufficiently  described,  r*4gg 
and  the  policy  shows  that  the  sum  to  be  received  in  case  of  loss  was  to  >- 
be  for  further  consideration,  <<  as  interest  might  appear  thereafter.  The  instru- 
ment is  not  artificially  framed ;  it  would  have  been  better  if  it  had  expressly 
shown  that  the  object  was  to  indemnify  the  plaintifiis  as  carriers ;  still  I  think 
it  is  sufficient.  Then  it  is  contended,  that  after  goods  to  the  value  of  12,000/. 
had  been  carried  by  all,  or  at  least  by  each  of  the  boats,  the  policy  was  ex- 
hausted. But  tbis  is  inconsistent  with  the  evident  object  of  the  contract,  and 
with  the  limit  which  the  parties  have  fixed  by  warranting  that  the  claim  on  the 
policy  shall  not  exceed  100^.  per  cent.  Then  as  to  the  mode  of  calculating  the 
indemnity,  the  defendant  insists  that  this  is  to  be  done  by  ascertaining  the  pro- 
portion which  12,000^.  bears  to  the  whole  value  of  goods  carried  during  the 
year,  and  allowing  the  assured  such  a  proportion  of  the  amount  of  loss.  Bat 
the  rule  of  calculation  relied  on  by  the  defendant  is  never  adopted  in  cases  of 
policy  on  goods  with  liberty  to  change  the  cargoes.  Here  the  whole  value  of 
the  goods  afloat  at  the  time  of  the  loss  must  be  taken,  and  the  plaintiffs  will 
recover  such  a  proportion  of  their  loss  as  12,000^.  bears  to  the  value  of  all  the 
property  on  board  all  the  boats  at  the  time  of  the  accident,  if  that  value 
exceed  12,000^. ;  if  not,  they  will  be  entitled  to  the  whole  amount  lost. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion ;  and  I  think  it  was  not  neces- 
sary that  the  interest  of  the  plaintiffs  should  be  more  specially  described. 
Groods  in  the  custody  of  carriers  are  constantly  described  as  their  goods  in  in- 
dictments and  declarations  in  trespass.  *The  plaintiffs  here  were  liable,  ritiAQ.'>7 
in  particular  cases,  for  the  loss  of  the  goods  they  carried,  and  had  a  ^ 
special  property  in  them  on  that  account.  The  goods  were,  for  the  present 
purpose,  their  goods.     As  to  the  argument  that  this  policy  was  exhausted  when 

foods  had  been  carried  in  all,  or  in  each  of  the  boats,  to  the  amount  of  12,000/., 
think  that  cannot  have  been  the  intention,  where  a  policy  was  effected  upon 
thirty  boats  continually  going  on  this  canal,  and  each  of  which  might  convey 
goods  to  that  amount  in  a  time  far  short  of  a  year.  It  appears  to  me  that  the 
contract  was,  in  effect,  equivalent  to  a  fresh  insurance  taking  place  at  the  time 
when  each  vessel  started,  and  governing  all  that  were  then  ^oat ;  only  instead 
of  a  renewed  insurance,  the  object  was  obtained  by  a  continuing  policy.  As  to 
the  amount  the  plaintiffs  are  to  recover,  I  agree  in  the  rule  of  calculation  which 
my  Lord  has  laid  down. 

Parke,  J.  It  is  admitted  here  that  the  plaintiffs  had  some  interest  which 
they  might  insure.  It  was  that,  in  fact,  which  carriers  ordinarily  have.  The 
only  question  is,  whether  the  interest,  such  as  it  was,  waa  sufficiently  described 
in  the  policy.  Now  the  particular  nature  of  the  interest  is  a  matter  which  only 
bears  on  the  amount  of  damages ;  it  is  never  specially  set  out  in  a  policy.  The 
instrument  in  question,  I  think,  does  all  in  this  respect  that  ever  is  done. 
Then  as  to  the  suggestion,  that  when  goods  to  the  value  of  12,000/.  had  been 
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oarried,  the  policy  was  at  an  end ;  if  that  was  so,  the  insnranoe  was  not  for  a 
year,  bat  upon  the  first  12,000^.  worth  of  goods  that  shoald  be  carried.  Bat 
I  think  it  was  dearly  meant  to  be  an  indemnity,  applicable  to  the  saccessive 
*4S81  ^^^ff^^-    I  ^^  ^^  ^^  opinion,  that  the  ^compensation  is  not  to  be  cal- 

^  calated  in  the  manner  proposed  by  the  defendant.  If  it  were  to  be  (as 
contended  on  that  side)  in  the  proportion  of  12,000/.  to  the  whole  value  of 
goods  carried  during  the  year,  the  result  would  be,  that  the  underwriter's  liabi- 
lity would  have  gone  on  diminishing  through  the  year,  and  become  less  in  pro- 
portion as  more  goods  were  carried.  But  I  think  the  intention  clearly  was, 
that  12,000/.  should  be  insured  upon  each  successive  number  of  cargoes }  and, 
therefore,  that  the  whole  value  of  the  goods  afloat  at  the  time  of  the  loss,  com- 
pared with  12,000/.  will  afford  the  true  measure  of  the  defendant's  liability. 

Pattbson,  J.  It  is  only  necessary;  in  such  a  policy  as  this,  to  state  aocd- 
rately  the  subject-matter  insured,  not  the  particular  interest  which  the  assured 
has  in  it.  This  is  an  answer  to  the  objection,  that  a  policy  like  the  present 
would  cover  the  interest  of  a  party  sending  his  goods  by  another's  vessel :  it  is 
not  the  jess  a  policy  upon  goods.  So,  too,  when  it  is  said  that  this  contract 
is  in  the  nature  of  a  re-assurance ;  the  answer  is,  that  it  is  still  only  an  insu- 
nmce  upon  goods  in  which  the  assured  has  a  special  interest.  The  suggestion 
that  this  policy  had  become  exhausted  is  at  variance  with  the  contract  itself: 
for  the  proviso,  that  only  3000/.  should  be  covered  in  any  one  boat  on  any  one 
trip,  shows  that  at  least  more  than  one  voyage  was  contemplated,  in  which  each 
boat  mi^ht  take  as  much  as  3000/.  worth  of  goods ;  and  this  is  quite  inconsis- 
tent with  the  supposition  that  an  insurance  of  only  12,000/.  was  contemplated 
upon  all  or  each  of  the  boats. 
Pofltea  to  the  plaintiffs :  the  damage  to  be  calculated  on  the  principle  above 

stated. 


*489]  *ADAMS  v.  OSBALDESTON,  Esquire.     May  2. 

A  Bheriff,  to  whom  a  bailable  latitat  not  containing  a  non  omittas  clause  was  directed, 
is  not  bound  for  the  purpose  of  arresting  the  party  named  in  it  to  enter  a  franohise, 
within  which  the  lord  has  the  retorn  and  ezeoution  of  writs. 

Casx  against  the  late  sheriff  of  Yorkshire.  The  first  count  was  for  an 
escape.  The  second  count  alleged,  that  one  Firth  was  indebted  to  the  plaintiff 
in  the  sum  of  36/.,  and  the  Plaintiff,  for  the  recovery  thereof,  sued  out  a  lati- 
tat, directed  to  the  sheriff  of  Yorkshire,  commanding  the  said  sheriff  to  take 
Firth,  if  he  should  be  found  in  his  bailiwick ;  which  said  writ  was  afterwards 
duly  endorsed  for  bail  for  36/.,  and  delivered  to  the  defendant,  who  then,  and 
until  and  at  the  time  of  the  default  after-mentioned,  was  sheriff  of  Yorkshire, 
to  be  executed :  that  Firth,  at  the  time  of  the  delivery  of  the  writ  to  the  de- 
fendant, and  from  thence  until  the  return  of  the  writ,  was  within  the  sheriff^s 
bailiwidc,  and  the  sheriff  might  at  any  time  during  that  period  have  arrested 
him  by  virtue  of  the  writ ;  but  that  he  did  not,  at  any  time  before  the  return 
of  the  writ,  take,  or  cause  to  be  taken,  the  said  Firth,  as  by  the  writ  he  was 
commanded.  At  the  trial  before  Parke,  J.,  at  the  Yorkshire  Summer  assizes, 
1831,  it  appeared  that  in  January,  1830,  a  bailable  latitat,  not  having  a  non- 
oniittas  clause,' issued  against  Firth  at  the  plaintiff's  suit  for  a  debt  of  36/., 
on  which  the  sheriff's  warrant,  directed  to  Foster,  a  bailiff,  was  delivered  by 
the  plaintiff  to  one  Pennington.  Foster  beinff  at  Snaith,  Pennington  went 
from  thence  to  Stubbs  Walden,  about  eight  miles  distant,  where  Firth  lived, 
to  bduce  Firth  to  come  to  Snaith ;  and  Foster  desired  his  assistant  Haigh  to 
accompany  Pennington,  in  order  that  he  might  become  acquainted  with  Firth's 
*4901  ^P^'^^^-  ^^  Stubbs  Walden,  Pennington  and  Haigh  met  Firth,  and 
^  Haigh  (who  had  not  the  warrant  with  him)  took  Firth ;  but  before  they 
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left  Stabbs  Walden,  he  escaped.  Both  Snaith  and  Stnbbs  Walden  are  within  the 
liberty  and  Franchise  of  the  honour  of  Pontefract,  the  bailiff  of  which  has  the 
execution  and  return  of  writs,  (a)  Upon  this  evidence  it  was  admitted,  that  as 
Haigh  had  no  authority  to  arrest  Firth,  and  Foster,  the  officer,  was  not  present, 
or  in  any  way  acting  at  the  time  when  Firth  was  taken,(&)  there  was  no  law- 
ful arrest,  and  consequently  the  plaintiff  must  fail  on  the  first  count ;  and  the 
defendant's  counsel  contended,  that  the  plaintiff  could  not  recover  on  the 
second  count,  because  there  was  not  any  non-omittas  clause  in  the  latitat,  and, 
therefore,  it  was  the  duty  of  the  sheriff  to  arrest  within  his  bailiwick  only,  and 
not  within  the  liberty  of  Pontefract.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff  on  the  second  count,  reserving  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.     A  rule  nisi  having  been  obtained  for  this  purpose, 

F.  Pollock  and  Hoggins  now  showed  cause.  The  sheriff,  or  his  officer,  was 
guilty  of  negligence  in  not  arresting  Firth.  If  the  officer  himself  had  gone 
to  Stubbs  Walden  on  the  Thursday,  the  arrest  would  have  been  good.  The 
privilege  of  a  particular  liberty  is  not  the  privilege  of  the  sheriff,  or  of  any 
individual  but  the  lord  of  the  franchise. 

Holt  and  Blackhumej  contrd.  The  first  act  of  negligence  was  on  the  part  of 
the  plaintiff,  who  knew  that  *Firth  resided  within  the  liberty,  and  yet  did  r^^ni 
not  cause  a  non-omittas  clause  to  be  inserted  in  the  writ.  The  sheriff  ^ 
was  not  guilty  of  negligence,  by  omitting  to  do  that  which  was  not  authorized 
by  the  writ.  It  is  averred  in  the  declaration  that  Firth,  from  the  time  of  the 
delivery  of  the  writ  to  the  defendant  till  the  return,  was  within  the  sheriff's 
bailiwick.  Now  the  proof  was  that  he  was  residing  within  the  honour  of 
Pontefract,  which  is  not  within  the  sheriff's  bailiwick :  and  the  sheriff,  if  he 
had  arrested  Firth  there,  would,  though  the  arrest  would  have  been  good,  have 
subjected  himself  to  an  action  at  the  suit  of  the  lord,  Fitzpatrick  v.  Kelly, 
cited  in  Rex  v.  Stobbs,  3  T.  R.  740;  Piggott  v,  Wilkes,  3  B.  &  A.  502. 
And  in  Rex  v.  Mead,  2  Stark,  N.  P.  C.  205,  it  was  held  that  the  killing  of  a 
bailiff  in  resisting  the  execution  of  mesne  process  in  a  civil  action  does  not 
amount  to  murder,  if  the  bailiff  attempt  to  execute  a  writ  without  a  non-omittas 
clause  in  an  exclusive  liberty. 

Lord  Tenterden,  C.  J.  The  rule  for  entering  a  nonsuit  must  be  made 
absolute.  It  is  quite  clear  that  the  plaintiff  was  not  entitled  to  recover  upon 
the  first  count,  because  the  party  was  not  arrested.  Neither  is  he  entitled  to 
recover  on  the  second  count,  because  a  most  material  allegation  in  the  declara- 
tion was  not  proved.  That  allegation  is,  that  Firth,  at  the  time  of  the  delivery 
of  the  writ  to  the  defendant,  and  from  thence  until  the  return  of  the  writ,  was 
within  the  sheriff's  bailiwick.  The  evidence  was  that  Firth  was  within  the 
liberty  of  the  honour  of  Pontefract,  and  the  sheriff  clearly  had  no  authority  to 
enter  that  liberty  by  *virtue  of  the  writ  sued  out  by  the  plaintiff.  If  r#4Qo 
it  had  contained  a  non-omittas  clause,  he  might  have  executed  it  within  ^ 
the  liberty.  The  sheriff  was  bound  by  the  writ  to  take  Firth  in  any  part  of  the 
county  where  he  has  a  general  authority  by  virtue  of  his  office  to  execute  pro- 
cess ;  but  he  had  no  authority,  nor  was  he  bound,  to  take  him  within  any 
liberty  where  the  lord  or  bailiff  had  the  execution  of  process. 

Parke,  J.  I  am  of  the  same  opinion.  The  action  is  not  maintainable  on 
the  first  count,  because  there  was  no  arrest,  and  therefore  no  escape ;  and  in 
respect  to  the  second  count,  the  proof  was  not  that  the  defendant  was  in  the 
sheriff's  bailiwick,  but  that  he  was  in  the  liberty  of  the  honour  of  Pontefract. 
Independently  of  that,  I  think  no  action  could  be  maintained  in  this  case  against 
the  sheriff  for  negligence,  by  reason  of  his  not  having  entered  the  liberty  of 
Pontefract,  and  arrested  the  party  there ;  for  the  writ  only  authorized  him  to 
take  the  person  named  in  it  within  the  sheriff's  bailiwick,  that  is,  in  that  part 
of  the  county  where,  by  virtue  of  his  office,  he  had  the  execution  of  process.  It 
gave  him  no  authority  to  enter  any  liberty  or  particular  district,  where,  by 

(a)  See,  as  to  this  liberty,  Garrett  v,  Smallpage,  9  East,  888. 

(b)  See  Blatch  v.  Aroher,  Cowp.  68. 
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grant  or  prescriptioiiy  any  individual  had  the  execution  and  return  of  writs.  A 
non-omittas  clause  was  necessary  to  give  him  such  authority.  The  sheriff  there- 
fore, would  have  been  liable  to  an  action  at  the  suit  of  the  lord  of  the  liberty  of 
Pontefract,  if  he  had  entered  it  to  execute  this  writ,  although,  if  he  had  made 
the  arrest  within  the  liberty,  it  would  have  been  good.  Bex  v.  Mead,  2  Stark. 
H^V\  ^'  ^'  ^'  ^^^'  ^^^  ^^^  '*'other  cases  cited,  show  that  there  can  be  no 
^  obligation  upon  the  sheriff  to  enter  a  franchise  and  execute  a  writ  upon 
his  own  responsibility,  though  if  he  do  so,  such  execution  is  not  invalid.  See 
Sparkes  v.  Spink,  7  Taunt.  811,  and  Bell  v.  Jacobs,  4  Bingh.  528. 

Patteson,  J.  A  most  material  averment  in  the  declaration  has  not  been 
proved,  for  it  does  not  appear  that  Firth  was  actually  within  the  sheriff's  baili- 
wick. Then,  was  he  constructively  so?  If  there  had  been  a  non-omittas 
clause,  the  liberty  would  have  been  thereby  made,  pro  h§c  vice,  parcel  of  the 
sheriffs  bailiwick,  and  he  would  have  been  bound  to  execute  it  there.  But 
there  being  no  such  clause,  it  was  neither  actually  nor  constructively  within 
the  bailiwick.     See  2  Inst.  458,  and  19  Yin.  Ab.,  Betum,  206. 

Bule  absolute. 


In  the  Matter  of  Arbitration  between  GILLON  and  Others,  and  the  MEBSET 
and  CLYDE  Navigation  Company.     May  3. 

An  agreement  of  reference  stated,  that  disputes  had  arisen  between  G.  and  a  naviga- 
tion company,  respecting  certain  goods  snipped  by  G.  on  board  the  company's  ves- 
sels, and  which  G.  complained  had  not  been  deliyered ;  that  G.  had  commenced  an 
action  in  Scotland  against  the  company  for  the  recoTery  of  the  goods  or  their  yalue, 
of  the  damage  sustained  by  the  non-delivery,  and  of  the  costs  incurred  in  the  action ; 
and  that  the  parties  agreed  to  refer  the  said  differences  to  arbitrators,  the  costs  of 
the  reference  and  award,  and  also  of  the  action,  to  be  in  their  discretion.  The  arbi- 
trators awarded  that  238/.  were  due  from  the  company  to  G. ;  that  the  said  sum,  with 
80/.,  the  costs  of  the  reference  and  award,  should  be  paid  by  the  company  on  a  cer- 
tain day ;  and  that  the  company  should  keep  tiie  goods,  which  were  then  in  their  pos- 
session: 

Held,  (Parke,  J.,  dnbitante)  that  this  was  a  sufficient  abjudication  upon  all  the  matters 
referred:  Held  also,  that  the  award  of  the  goods  to  the  company  was  not  void  as  an 
excess  of  authority. 

By  an  award  made  in  the  above  matter,  certain  articles  of  agreement  were 
set  out,  whereby,  after  reciting  that  disputes  had  arisen  and  were  still  existing 
*4d41  *^^^^^^  Oillon,  Rule,  and  Thomas  and  John  Black  on  the  one  part,  and 
^  the  company  on  the  other,  respecting  two  cases  of  goods  shipped  by  Gillon, 
&c.,  on  board  one  of  the  company's  vessels,  and  which  Gillon,  &c.,  alleged  had 
never  been  delivered  as  directed,  but  the  company  asserted  the  contrary ;  and 
after  reciting  that  they  had  commenced  an  action  in  Scotland  against  the  com- 
pany for  the  recovery  of  the  goods  or  their  value,  and  of  the  loss  and  damage 
sustained  by  Gillon,  &c.,  in  consequence  of  the  non-delivery,  and  the  costs  and 
expenses  incurred  by  them  relative  thereto,  and  in  the  said  action,  which  was 
then  depending;  and  reciting  also,  that  for  finally  settling  the  said  differences 
and  disputes,  tne  parties  had  agreed  to  leave  the  same  to  the  award  and  de- 
cision of  the  arbitrators  after  named  -,  it  was  agreed  that  the  said  parties  should 
and  would  abide  by  the  award. of  H.  G.  and  J.  D.,  arbitrators  named  on  behalf 
of  each  of  the  parties  to  the  said  agreement,  to  award,  &c.,  of  and  concerning 
the  matters  thereby  referred,  so  as  the  said  award  should  be  made  on  or  before, 
&c. ;  and  that  the  costs  of  the  agreement,  of  the  reference  and  award,  and  also 
the  costs  incurred  previous  to  and  in  commencing,  prosecuting,  and  defending 
the  said  action,  should  be  in  the  discretion  of  the  arbitrators.  The  arbitrators 
then  went  on  to  award  "  of  and  concerning  the  matters  referred,"  as  follows : — 
"We  do  award,  &c.,  that  there  is  now  due  and  owing  from  the  said  Mersey  and 
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Clyde  Steam  Navigation  Company  unto  the  said  John  Gillon,  Ac.,  the  sum  of 
238Z.  And  we  do  further  award,  &c.,  that  the  said  sum,  together  with  the  sum 
of  30Z.,  being  the  costs  of  the  said  reference  and  all  matters  relative  thereto, 
and  of  this  our  award,  amounting  together  to  268/.,  shall  be  paid  by  the  said 
company  unto  Messrs.  J.  and  G.  C,  *Bolicitors,  at,  &c.,  on,  &c."  They  r*405 
further  awarded  that  the  costs  of  making  the  agreement  of  reference  or  ^ 
the  award,  a  rule  of  court,  if  necessary,  should  be  borne  by  the  company. 
They  then  proceeded :  <^  And  we  do  lastly  award,  &c.,  that  the  said  company 
shall  and  may  keep  and  retain  to  their  own  use  the  said  two  cases  of  goods 
alluded  to  in  the  said  agreement,  and  which  are  now  in  the  possession  of  the 
said  company,  or  their  warehousekeeper  or  agent."  A  rule  nisi  was  obtained 
for  setting  aside  this  award,  on  the  grounds — 1.  That  the  award  did  not  pursue 
the  submission,  in  not  making  any  adjudication  respecting  the  damage  sustained 
by  non-delivery  of  the  goods.  2.  That  the  award  was  not  made  upon  all  the 
matters  submitted,  as  it  said  nothing  of  the  costs  of  the  Scotch  cause.  3.  That 
the  award  exceeded  the  submission,  in  directing  that  the  company  should  keep 
the  goods.  It  appeared  on  affidavit,  that  the  arbitrators  had  had  evidence  be- 
fore them  both  of  the  damage  occasioned  by  the  non-delivery,  and  of  the  costs 
in  the  Scotch  suit.  A  rule  nisi  having  been  obtained  for  an  attachment 
against  the  company  for  not  performing  the  award,  both  rules  now  came  on 
together. 

Oresstoell,  on  behalf  of  the  company.  As  to  the  last  objection,  if  the  arbi- 
trators have  exceeded  their  power,  the  award  is  only  bad  pro  tanto.  With  re- 
spect to  the  rest,  the  award  professes  to  be  '^  of  and  concerning  the  matters 
referred,''  and  it  is  not  pretended  on  the  other  side  that  any  matter  referred 
was  not  brought  before  the  arbitrators.  The  points  in  question  before  them 
were,  whether  there  had  been  a  delivery  of  the  goods ;  whether  any  and  what 
damage  had  ensued  from  the  *non-delivery  j  and  what  had  been  the  t^aqq 
plaintifiTs  costs  in  the  Scotch  cause.  The  arbitrators  award  a  sum  gene-  ^ 
rally.  This  will  be  intended  to  apply  to  all  the  questions.  The  award  is  con- 
clusive against  every  claim  which  the  parties  might  have  advanced  at  the  re- 
ference, Dunn  V.  Murray,  9  B.  &  C.  780. 

Cowling^  contrd.  The  award  does  not  determine  all  the  matters  submitted ; 
at  all  events  not  the  costs  of  the  Scotch  suit.  The  general  sum  awarded  may  be 
for  these,  or  for  the  damage  by  non-delivery  of  the  goods,  or  for  both.  In  the 
last  case  the  award  is  bad,  on  the  ground  that  where  distinct  matters  are  re- 
ferred, the  arbitrators  must  award  specifically  as  to  each.  Bandall  v.  Randall, 
7  East,  81 ;  Thornton  v.  Hornby,  8  Bingh.  13.  In  Dunn  v.  Murray,  9  B.  &  C. 
780,  the  reference  was  not  of  distinct  things,  but  of  all  matters  in  difference 
in  the  cause.  There  is  nothing  here  to  show  that  the  arbitrators  came  to  any 
separate  conclusion  as  to  the  costs  of  the  action  in  Scotland,  though  other  mat- 
ters arc-specifically  noticed  in  the  award.  The  direction  as  to  the  goods  is  an 
excess  of  authority,  because  it  was  not  submitted  whether  or  not  the  company 
should  keep  them  :  and  this  affects  the  whole  award ;  for  if  the  arbitrators  had 
not  thought  themselves  at  liberty  to  adjudicate  as  to  this,  the  other  terms  pre- 
scribed would  have  been  different. 

Lord  Tenterden,  C.  J.  The  award  is  inartificial,  but  enough  appears  to 
sustain  it.  The  arbitrators  have  awarded  a  certain  sum  as  due  to  the  plaintiffs 
in  the  Scotch  *cause,  and  it  must  be  understood  that  they  meant  to  r^AQj 
include  the  costs  as  well  as  the  other  matters  of  that  cause.  Dunn  ■- 
V.  Murray  is  a  strong  authority  in  favour  of  the  award.  It  is  said  that  the 
arbitrators  have  not  made  a  distinct  adjudication  on  any  of  the  matters  referred, 
but  it  does  not  appear  that  they  have  excluded  any.  In  Randall  v.  Randall, 
7  East,  8.1,  the  award  was  so  framed,  that  one  distinct  subject  of  the  reference 
could  not  by  possibility  have  been  included.  The  same  objection  was  taken  in 
Thornton  v.  Hornby,  8  Bingh.  13 ;  that  case  also  was  different  from  this.  The 
adjudication  here,  that  the  parties  who  were  ordered  to  pay  the  money  should 
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keep  the  goods,  imposes  what,  perhaps,  ooold  not  have  been  enforced  at  Jaw, 
hut  it  was  jnst,  and,  I  think,  sufficiently  correct  on  an  arbitration. 

LiTTLBBALE,  J«  I  am  of  Opinion  that  this  award  may  be  supported.  It 
would  have  been  better  if  it  had  distinctly  specified  the  matters  in  respect  of 
vhich  the  payment  was  adjudged }  but  upon  this  agreement  of  reference,  I  am 
not  aware  that  there  was  any  positive  objection  to  awarding  one  sum  in  respect 
of  the  whole. 

Parke,  J.  I  have  some  doubt  whether  this  award  is  final,  for  I  do  not  see 
how  the  sum  of  money  adjudged  to  be  paid  is  made  applicable  to  the  Scotch 
cause.  However,  I  do  not  feel  so  strong  an  opinion  on  the  subject,  as  to  say 
that  the  award  cannot  be  supported. 

Patteson,  J.     I  think  it  is  clear  the  arbitrators  must  have  meant  to  include 
*4981  ^^^  ^^^^  ^^  ^^^  Scotch  cause  in  *the  sum  of  238/.  first  awarded.     The 
-'  costs  of  the  reference  and  award,  amounting  to  30/.,  are  given  separately, 
and  I  think  the  former  sum  must  apply  to  the  remaining  matters  in  dispute. 

Rule  absolute  for  an  attachment. 


3IARTINDALE  and  Another  v.  F.  BOOTH,  W.  S.  COPELAND,  and  J. 

WILSON.     Mat/  4. 

A  being  indebted  to  B.  in  the  sum  of  101.  for  goods  applied  for  a  farther  supply  upon 
credit,  and  for  a  loan,  B.  refnsed  to  grant  either  witiiout  security ;  and  it  was  then 
agreed  that  A.  should  give  a  bill  of  sale  of  his  household  furniture  and  fixtures,  and 
that  B.  should  give  him  credit  for  200/.  on  that  securi^.  Before  the  bill  of  sale  was 
executed,  B.,  upon  the  faith  of  such  agreement,  advanced  to  A.  902.  in  money  and  goods, 
and  afterwards,  on  the  8th  of  May  1828,  A.  executed  a  bill  of  sale,  wherebj,  in  con- 
sideration of  the  debt  of  100/.  he  bargained  and  sold  to  B.  all  his  (A.'sj  household 
goods  and  furniture,  &c.,  with  a  proviso,  that  if  A.  should  pay  the  100/.  by  instalments, 
the  first  of  which  was  to  be  due  on  the  7th  of  June,  the  deed  should  be  void ;  but  in 
default  of  payment  of  any  of  the  instalments  at  the  times  appointed,  it  should  be  law- 
ful, although  no  advantage  should  have  been  taken  of  anj  previous  default,  for  B.  to 
enter  upon  the  premises  and  take  possession,  and  sell  o^  the  goods.  There  was  a 
farther  proviso,  that  until  such  default,  it  should  be  lawful  for  A.  to  keep  possession 
of  them.  In  1828,  A.  had  given  a  warrant  of  attorney  to  C.  and  D.,  as  security  for  a 
debt  of  1100/.,  and  they,  in  November  1828,  entered  up  judgment  and  sued  out  a  fi.  fa., 
under  which  the  sheriff  seised  the  goods : 

Held,  in  trespass  brought  bj  B.  against  the  sheriff,  that  under  these  circumstanoes  the 
bill  of  sale  was  not  fraudulent  by  reason  of  A.'s  having  oontinued  in  possession. 

Semble,  that  after  a  conveyance  of  goods  and  chattels,  want  of  possession  does  not  con- 
stitute fraud,  as  against  creditors,  but  is  only  evidence  of  it. 

Trespass  for  taking  away  and  converting  furniture,  eoods,  and  chattels  of 
the  plaintiffs.  Plea,  not  guilty.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  Middlesex  sittings  after  Trinity  term  1829,  the  jury  found  a  verdict  for  the 
phuntiffs  for  93^.  16s.,  subject  to  the  opinion  of  this  Court  on  the  following 
case: — 

Before  the  8th  of  May  1828,  one  W.  G.  Priest,  who  kept  the  Peacock  Tavern 
in  Maiden  Lane,  Middlesex,  was  indebted  to  the  plaintiffs,  wine  and  spirit  mer- 
chants, in  10^.  for  wine  and  spirits.  Priest  having  applied  to  them  for  a  further 
supply  of  wine  upon  credit,  and  for  a  loan  of  money,  the  plaintiffs  refused  to 
*4991  ^^^  ^^^  ^^^  further  credit,  or  to  lend  him  any  money  unless  he  ^would 
-*  give  them  satisfactory  security.  Priest  then  proposed  to  execute  a  bill 
of  sale  to  them  of  the  furniture  and  fixtures  in  the  Peacock  Tavern  as  such 
security,  and  the  plaintiffe  agreed  to  give  him  credit  thereupon  to  the  extent  of 
2002.  After  Priest  and  the  plaintiffs  had  agreed  to  give  and  accept  such  secu- 
rity, but  before  the  bill  of  sale  was  actually  executed,  the  plaintiffs,' upon  the 
fiuth  of  such  agreement,  advanced  to  Priest  SOL  in  money  and  to  the  amount 
of  60^  in  wine  and  spirits,  and  in  two  days  afterwards,  viz.  the  8th  of  May 
1828,  in  pursuance  of  the  agreement,  Priest  executed  and  delivered  to  the 
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plaintiffs  a  bill  of  sale,  reciting  that  he,  Priest,  was  indebted  to  the  plainti&  in 
the  sum  of  100/.  for  money  advanced  and  goods  sold  and  deliyered,  and  stating 
that,  in  consideration  thereof,  he  granted,  bargained,  sold,  and  assigned  unto 
the  plaintiffs  all  the  household  goods,  furniture,  &c.,  in  and  about  the  premises 
called  the  Peacock  Tavern,  to  hold  to  the  proper  use  and  behoof  of  the  plain- 
tiffs for  ever,  subject  to  the  condition  thereinafter  contained :  proviso,  that  if 
Priest  should  pay  the  said  sum  of  100/.  with  lawful  interest  thereon  by  instal- 
ments, that  is  to  say,  25/.  on  the  7th  of  June  then  next,  25/.  on  the  7th  of 
May  next,  and  50/.,  the  residue  thereof,  on  the  7th  of  November  1829,  the 
deed  should  be  void ;  but  in  de&ult  of  payment  of  all  or  any  of  the  said  sums 
at  the  times  appointed,  then  it  should  be  lawful,  although  no  advantage  should 
have  been  taken  of  any  previous  default,  for  the  plaintiffs  forwith  to  enter  upon 
the  premises,  and  take  possession  of  the  goods,  furniture,  &c.,  and  absolutely 
sell  and  dispose  of  the  same.  There  was  a  power  reserved  to  the  plaintiflb,  dur- 
ing the  continuance  of  the  deed,  to  enter  upon  the  premises  and  take  an  inven- 
tory ;  and  also  *at  any  time  after  default  as  aforesaid  to  take  and  retain  pief: aa 
possession  of  the  goods  until  they  should  deem  it  ^pedient  to  sell.  ^ 
Then  followed  a  proviso,  ^'  that  until  default  should  be  made  in  payment  of  all 
or  any  of  the  said  sums,  it  should  be  lawful  for  Priest  to  retain  and  keep  quiet 
possession  of  all  and  singular  the  said  household  goods,"  &c. 

Before  Priest  commenced  dealing  with  the  plaintiffs,  he  had  married  the 
widow  of  one  Higman,  who  formerly  kept  the  Peacock  Tavern,  and  who,  at  the 
time  of  his  death,  was  indebted  to  Combe,  Delafield,  and  Co.  in  the  sum  of 
1100/.  His  widow  being  executrix  of  his  will,  on  her  marriage  with  Priest 
they  both  became  possessed  of  Higman's  effects ;  and  Priest,  by  way  of  security 
for  the  said  1100/.,  executed  a  warrant  of  attorney  to  Combe,  Delafield,  and 
Co.,  for  that  amount  in  November  1823.  On  the  1st  of  November  1828, 
Messrs.  Combe,  Delafield,  and  Co.,  caused  judgment  to  be  entered  up  on  the 
warrant  of  attorney,  and  sued  out  a  writ  of  fi.  fa.  directed  to  the  defendants 
Booth  and  Copeland,  then  sheriff  of  Middlesex,  who  thereupon  issued  their 
warrant  to  Wilson,  the  other  defendant,  their  officer,  and  he  seized  and  took  in 
execution  the  goods  in  question,  being  the  furniture  and  effects  in  the  Peacock 
Tavern.  While  the  sheriff  remained  m  possession,  the  plaintiffs  came  upon  the 
premises,  gave  the  defendants  notice  of  the  bill  of  sale,  and  required  them  to 
relinquish  possession,  which  was  refused,  and  the  sheriff  sold  the  goods.  This 
case  was  now  argued  by 

Archhold,  for  the  plaintiffs.  This  is  not  a  question  between  two  creditors, 
but  between  a  creditor  of  Priest  and  a  party  who  was  owner  of  the  goods  which 
once  *belonged  to  Priest.  It  appears  that  a  debt  being  due  to  Combe  t^^m 
and  Co.,  before  November  1823,  from  the  former  husband  of  Priest's  L 
wife,  Priest,  in  November  1823,  gave  them  a  warrant  of  attorney,  upon  which 
they  did  nothing  until  November  1828,  after  the  plaintifis  had  advanced  money 
on  the  goods.  If  they  had  entered  up  judgment  on  the  warrant  of  attorney, 
the  plaintiffs  would  not  have  advanced  that  money.  The  property  of  the  goods 
was  vested  in  the  plaintiffs  absolutely,  the  moment  the  bill  of  sale  was  executed, 
subject  to  a  right  of  redemption  by  Priest.  But  for  the  bankrupt  act  of  21 
Jac.  1,  c.  19,  which  vested  in  the  commissioners  any  goods  of  which  the  bank- 
rupt was  reputed  owner,  in  case  even  of  the  bankruptcy  of  Priest,  his  assignees 
could  not  have  taken  the  goods.  They  would  have  had  no  right,  but  such  as 
the  bankrupt  would  have  had,  viz.  to  a  kind  of  equity  of  redemption ;  and  it  is 
the  same  here,  the  bill  of  sale  having  been  given  for  a  debt  contracted  at  the 
time.  If  the  possession  of  the  goods  had  induced  Combe  and  Co.,  to  give  credit 
to  Priest,  it  might  have  been  said  that  it  operated  as  a  fraud  on  them,  but  their 
debt  had  accrued  five  years  before  the  bill  of  sale.  Edwards  v,  Harben,  2  T. 
R.  587,  will  be  relied  upon  by  the  defendants,  but  there  the  bill  of  sale  was 

g* ven  as  a  security  for  an  old  debt ;  and  the  case  is  of  questionable  authority. 
uUer,  J.,  there  distinguishes  between  bills  of  sale  which  are  to  take  place 
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immediately,  and  those  whioh  are  conditioned  to  take  place  at  some  fntore 
time]  in  which  latter  case,  'Hhe  possession  continuing  in  the  vendor  till  that 
t'fioi  fu^iu'e  time,  is  consistent  with  the  deed,  and  comes  within  the  rule  as  *ao- 
''^  companying  and  following  the  deed."  Here  it  is  to  be  observed,  that 
Priest's  continning  in  possession  was  perfectly  consistent  with  the  terms  of  the 
bill  of  sale.  [Parke,  J.  The  question  is,  whether  the  deed  is  absolutely 
void,  because  there  was  no  possession  of  the  goods ',  or,  whether  the  want 
of  possession  is  only  evidence  of  fraud  to  go  to  the  jury.]  Want  of  posses- 
sion is  evidence  of,  but  does  not  of  itself  conclusively  show  fraud;  Steward 
V.  Lombe,  1  Brod.  &  B.  611,  512.  In  Twyne's  case,  8  Rep.  80,  the  donor's 
continuance  in  possession,  and  using  the  goods  as  his  own,  are  said  to  be  the 
iiffns  and  marks  of  fraud.  In  Eastwood  v.  Brown,  R.  &  M.  312,  Lord 
Tenterden  was  of  opinion  that  continued  possession  was  not  in  itself  conclu- 
sive of  fraud ;  and  in  Kidd  v.  Rawlinson,  2  Bos.  &  Pul.  59,  though  pos- 
session did  not  accompany  and  follow  the  deed,  Lord  Eldon  did  not  treat  the 
deed  as  absolutely  void,  but  left  it  to  the  jury  to  judge,  from  all  the  circum- 
stances taken  together,  whether  fraud  could  be  properly  imputed  to  the  plaintiff 
or  not;  and  he  there  observed,  that  if  Eidd  had  lent  money  to  A.  to  buy  goods, 
and  had  then  taken  a  conveyance  of  the  goods  as  a  security  for  his  debt  thus 
arising  out  of  the  mere  act  of  lending  the  money,  leaving  A.  in  possession  of 
the  goods,  that  would  not  have  been  a  fraudulent  act ;  in  support  of  which  he 
dted  Bull.  N.  P.  258.  So  here,  the  plaintifiis  advanced  money  to  Priest,  and 
look  the  bill  of  sale  as  a  security,  leaving  him  in  possession  of  the  goods,  (a) 
*5031      *  Gomyny  ccntrd.    It  is  not  necessary  to  contend  that  every  bill  of  sale 

^  is  void,  where  the  vendor  continues  in  possession ;  but  this  was  void 
under  the  particular  circumstances.  This  is  a  question,  between  a  creditor 
under  a  bill  of  sale  and  a  creditor  under  an  execution,  whether  the  latter  is  to 
be  defeated  of  the  fruit  of  a  judgment  by  a  secret  bill  of  sale,  unaccompanied 
by  possession.  It  was  given  partly  to  secure  a  previous  debt,  and  partly  a 
future  advance  of  money.  The  possession  was  not  consistent  with  the  deed, 
for  the  vendor  continued  in  possession  after  default  was  made  in  payment  of  the 
first  instalment.  At  common  law,  where  personal  chattels  are  assigned,  delivery 
*5041  ^^  essential  to  the  validity  of  the  deed.     There  must  be  ^something 

^  equivalent  to  a  livery  of  seisin  in  case  of  land.  Movable  chattels, 
being  capable  of  specific  delivery,  and  being  ordinarily  used  and  enjoyed  by 
being  possessed,  possession  is  generally  looked  to  as  the  criterion  of  ownership. 
The  judgment  of  BuUer,  J.,  in  Edwards  v.  Harben,  2  T.  R.  587,  has  never 

(a)  The  test  of  fraud  giveii  by  Bailer,  J.,  in  Edwards  v.  Harben,  2  T.  R.  587.,  viz.,  whether 
or  not  the  continaed  posaession  of  the  Tender  be  consistent  with  the  conveyance,  ia  also 
laid  down  in  Stone  v.  G^bham,  2  Bnlst.  225.  The  expressions  in  both  cases  are  veiy 
general,  bat  it  is  not  said  in  either,  that  such  a  test  is  conolasive  nnder  all  oiroom- 
ttances  whatever;  nor  did  either  case  require  sach  a  decision.  In  Edwards  v.  Harben 
sn  absolate  bill  of  sale  had  been  given,  but  the  vendor  was  left  in  possession  by  a  verbal 
agreement,  which  was  relied  upon  as  disproving  fraud;  and  to  the  question  raised, 
whether  or  not  sach  a  possession  was  maintainable,  the  answer  was,  that  poueuion 
Wfut  accompany  and  foUow  ike  deed,  otherwise  it  is  fraudulent.  See  the  jadgment  of 
Boiler,  J.,  in  Haselinton  v.  Oill,  8  T.  R.  620,  note  (a).  In  Lady  Arandel  v.  Phipps  and 
Taunton,  10  Yes.  jun.  145,  Lord  Eldon,  referring  to  his  decision  in  Kidd  v,  RawUnson 
(cited  above  in  the  argument),  says,  "  The  mere  circumstance  of  possession  of  chattels, 
however  familiar  it  may  be  to  say  that  It  proves  fraud,  amounts  to  no  more  than  that  it 
is  prima  facie  evidence  of  property  in  the  man  possessing,  until  a  title,  not  fraudulent, 
is  shown,  nnder  which  the  possession  has  followed.  Every  case,  ftrom  Twyne's  case,  8 
Bep.  80,  downwards,  supports  that:  and  there  was  no  occasion  otherwise  for  the  statnte 
of  the  21  Jao.  1,'  e.  19,  s.  11."  See  also  Dewey  v.  Bayntun,  6  East,  257.  In  Latimer 
p.  Batson,  4  B.  &  C.  654,  Lord  Tenterden  said  Uiat  *'  possession  is  to  be  much  regarded ; 
hat  that  is  with  a  view  to  ascertain  the  good  or  bad  faith  of  the  transaction;*'  and 
although  there  had  been  an  absolute  sale,  and  continued  possession  afterwards  by  the 
original  owner,  it  was  held  that  the  whole  matter  had  been  properly  left  to  the  jury  as 
aqaestion  of  good  or  bad  faith.  It  was  agreed  by  the  Court  in  Stone  v.  Grubham,  that 
seere^  is  a  great  badge  of  fraud,  but  no  oonduding  proof. 
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been  oyemiled,  and  is  supported  by  the  ruling  of  Lord  Ellenborough,  in  Wor- 
dall  V.  Smith,  1  Camp.  882.  Besides,  here  Uiere  is  no  schedule  to  the  deed, 
but  only  a  general  description  of  the  household  ^oods.  Where  property  is 
conveyed  by  such  deed,  especially  if  there  is  no  delivery,  it  ought  to  be  shown 
that  the  goods,  or  some  of  them  at  least,  are  the  same  (see  Jarman  v.  Woolloton, 
3  T.  R.  618.)  [Parke,  J,  Here  it  is  found  that  the  goods  are  the  same.] 
The  transaction  is  against  the  policy  of  the  law.  [Patteson,  J.  Your  argu- 
ment would  apply  equally  whether  possession  was  consistent  with  the  terms  of 
the  deed  or  not.] 

Lord  Tentebden,  C.  J.  I  am  of  opinion  that  the  deed  of  sale  was  not 
absolutely  void.  Much  has  been  said  as  to  the  secrecy  attending  that  transfer, 
but  the  observation  applies  with  equal  force  to  the  warrant  of  attorney,  which 
was  unknown  to  the  plaintiffs,  and  which  Combe  and  Co.  forbore  to  act  upon 
for  so  louff  a  time.  The  consideration  for  the  bill  of  sale  was  not  only  an  ante- 
cedent debt,  but  a  sum  of  money  to  be  advanced  by  the  plaintiffs  to  enable 
Priest  to  carry  on  his  trade.  The  omission  of  the  plaintiffs  to  take  possession 
of  the  goods  was  perfectly  consistent  with  the  deed ;  for  it  was  stipulated  that 
Priest  should  continue  in  possession  until  default  made  in  payment  of  all  or 
any  of  the  instalments,  ^and  that  on  such  default  it  should  be  lawful,  ptecnc 
although  no  advantage  should  have  been  taken  of  any  previous  default,  *- 
for  the  plaintiffs  to  enter  and  take  possession  of  the  household  goods  and  furni- 
ture. The  possession  by  Priest,  therefore,  being  consistent  with  the  deed,  and 
it  having  been  given  in  consideration  of  money  advanced  to  enable  Priest  to 
carry  on  his  trade,  I  cannot  say  that  it  was  absolutely  void. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  cases  show  that  continu- 
ance in  possession  of  goods  and  chattels  by  a  vendor,  after  the  execution  of  a 
bill  of  sale,  is  a  badge  and  evidence  of  fraud ;  but  I  think  that,  under  the  cir- 
cumstances of  this  case,  a  jury  would  have  negatived  fraud.  In  Jezeph  v. 
Ingram,  1  B.  Moore,  189,  Dallas,  J.,  denies  that  Edwards  v,  Harben,  2  T.  R. 
587,  lays  down  a  general  rule,  that  in  transferring  chattels,  the  possession  must 
accompany  and  follow  the  deed.  There  was  in  Jezeph  v.  Ingram,  a  mixed  pos- 
session ',  for  the  vendee  superintended  the  management  of  the  farm,  and  was 
occasionally  present.  That  case,  however,  shows  the  opinion  of  the  Court  of 
Common  Pleas  to  have  been,  that  a  change  of  possession  is  not  in  all  instances 
necessary. 

Parke,  J.  I  am  of  the  same  opinion.  I  think  that  the  want  of  delivery  of 
possession  does  not  make  a  deed  of  sale  of  chattels  absolutely  void.  The  dictum 
of  Buller,  J.,  in  Edwards  v,  Harben,  2  T.  R.  687,  has  not  been  generally  con- 
sidered, in  subsequent  cases,  to  have  that  import.  The  want  of  delivery  is  only 
evidence  that  the  transfer  was  colourable.  In  Benton  v.  Thomhill,  2  Marshall, 
427,  it  *was  said  in  argument,  that  want  of  possession  was  not  only  evi-  rn:^Q^ 
dence  of  fraud,  but  constituted  it;  but  Gibbs,  C.  J.,  dissented;  and  ^ 
although  the  vendor  there,  after  executing  a  bill  of  sale,  was  allowed  to  remain 
in  possession,  Gibbs,  C.  J.,  at  the  trial,  left  it  to  the  jury  to  say,  whether,  under 
all  the  circumstances,  the  bill  of  sale  were  fraudulent  or  not.  It  is  laid  down 
in  Sheppard's  Touchstone,  224  (7  th  ed.),  ''that  a  bargain  and  sale  may  be  made 
of  goods  and  chattels,  without  any  delivery  of  any  part  of  the  things  sold ;" 
and,  afterwards,  in  page  227,  it  is  said,  ''  that  the  word  gi/t  is  often  applied  to 
movable  things,  as  trees,  cattle,  household  stuff,  &c.,  the  property  whereof  may 
be  altered  as  well  by  gift  and  delivery  -as  by  sale  and  grant,  and  this  is,  or  may 
be,  either  by  word  or  writing ;''  and  in  a  note  to  this  passage  bv  the  editor,  it 
is  said,  <'  that,  by  the  civil  law,  a  gift  of  goods  is  not  good  without  delivery, 
yet  in  our  law  it  is  otherwise,  when  there  is  a  deed :  also  in  a  donatio  mortis 
causi,  there  must  be  a  delivery."  Then  it  is  evident  that  the  bill  of  sale,  in 
this  case,  without  delivery,  conveyed  the  property  in  the  household  goods  and 
chattels  to  the  plaintiffs.  It  may  be  a  question  for  a  jury,  whether,  under  the 
circumstances,  a  bill  of  sale  of  goods  and  chattels  be  fraudulent  or  not ;  and  if 
there  were  any  grounds  for  thinking  that  a  jury  would  find  fraud  here,  we 


606] 


3  Barnewall  &  Aix)LPHUs.  227 


might,  this  being  a  Bpeoial  oase,  infer  it;  but  there  is  no  groand  whatever  for 
ttjing  that  this  bill  of  sale  was  fraudulent.  It  was  given  for  a  good  conside- 
ntion.  for  money  advanced  to  Priest,  to  enable  him  to  carry  on  his  trade,  and 
his  continuance  in  possession  was  in  terms  provided  for. 
^5071  "^Pattsson,  J.  There  is  no  sufficient  authority  for  saying  that  the  want 
^  of  delivery  of  possession  absolutely  makes  void  a  bill  of  sale  of  goods  and 
chattels.  It  was  held  in  Martin  v,  Podger,  2  Sir  W.  Bl.  701,  that  want  of  posses- 
sioQ  was  a  badge  of  fraud  which  ought  to  be  left  to  the  jury.  Then,  if  it  be  a  badge 
of  firaad  only,  in  order  to  ascertain  whether  a  deed  be  fraudulent  or  not,  all  the 
eircamstances  must  be  taken  into  consideration.  Here  the  possession  was  con- 
nstent  with  the  deed,  for  the  reason  already  given.  The  continuance  of  pos- 
session by  the  vendor  is  provided  for  by  the  deed,  and  the  purchaser  was  not 
bound  to  enter  for  the  first  or  the  subsequent  defaults  in  paying  the  instal- 
ments. That  being  so,  the  possession  does  not  show  fraud.  The  judgment  of 
the  Court  must  be  for  the  plaintiffs.  Judgment  for  the  plaintiffs. 


GOWAN  V.  ANTHONY  FORSTER.     Mai/  4. 

L  ftnd  B.  being  joint  owners  of  a  ship,  and  indebted  to  G.  for  repairs,  B.  gave  two  bills 
to  C,  which  were  dishonoured,  and  afterwards  sold  his  interest,  and  became  bank- 
rupt A.  proved  under  6.*8  commission  for  8000/.,  and  in  1822  drew  on  his  assignee 
a  bill  of  ezohange  payable  to  C,  which  the  assignee  accepted,  and  which  A.  then  de- 
livered to  C.  on  account  of  the  sum  due  to  him  for  the  repairs  and  on  the  bills.  It  was 
agreed  that  payment  of  this  latter  bill  should  not  be  demanded  of  the  acceptor  until  he 
should  have  funds  on  account  of  dividends  of  B.'s  estate.  The  bill  was  paid  in  March, 
1B27.  In  1880,  0.  brought  an  action  against  A.  for  the  sum  remaining  due  on  account 
of  repurs,  and  A.  pleaded  the  statute  of  limitations: 

Held,  that  the  dravring  of  the  bill  (supposing  it  to  be  evidence  of  a  fresh  promise  on 
the  original  demand),  was  only  evidence  of  a  promise  at  the  time  when  it  was  drawn, 
and  not  when  it  was  paid,  and,  therefore,  did  not  take  the  case  out  of  the  statute. 

Assumpsit  for  repairs  done  by  the  plaintiff,  in  the  year  1818,  to  the  ship 
Lively.  Pleas, — ^first,  the  general  issue ;  secondly,  the  statute  of  limitations ; 
♦5081  *^^''^^y>  set-off.  A  verdict  having  been  found  for  the  plaintiff,  *with 
^  1000/.  damages,  subject  to  the  award  of  an  arbitrator,  who  was  to  raise 
upon  his  award,  for  the  opinion  of  the  Court,  any  point  of  law  which  either  of 
the  parties  might  desire,  he  directed  the  verdict  to  be  vacated,  and  that  it  should 
he  entered  for  the  plaintiff  on  the  first  and  third  issues,  and  on  the  second  issue 
for  the  defendant,  subject  to  the  opinion  of  the  Court  on  the  following  facts : 

The  defendant  and  George  Forster,  his  brother,  were  joint  owners  of  the  ship 
Lively,  during  the  time  that  the  repairs  were  done  by  the  plaintiff,  and  so  con- 
tinued till  the  sale  by  George  of  his  interest  in  March,  1810.  The  plaintiff,  in 
the  progress  of  the  repairs,  received  payment  from  time  to  time  by  bills  drawn 
by  fim  upon  and  accepted  by  George  Forster,  with  the  privity  of  the  defendant, 
ud  paid  at  maturity  out  of  the  funds  of  George  Forster  and  the  defendant  as 
partner  in  the  vessel.  The  plaintiff  in  1?18  and  1819,  drew  two  bills  on  George 
Forster  for  250/.  and  200/.  at  three  months  each,  on  account  of  repairs  done  to 
the  vessel  during  the  joint  ownership;  which  bills  were  accepted.  The  plaintiff 
discounted  both  bills  at  the  Berwick  bank,  and  had  eventually  to  take  them  up, 
M  George  Forster  was  unable  to  meet  them  when  due,  and  was  declared  bank- 
rapt  in  July,  1819.  The  defendant's  name  did  not  appear  on  the  bills,  and  no 
notice  of  dishonour  was  given  to  him.  The  defendant  proved  on  George's  estate 
for  upwards  of  3000?.,  and  the  holders  of  the  two  dishonoured  bills  also  proved 
in  respect  of  them. 

In  February,  1822,  the  above  bills  remaining  dishonoured,  the  defendant 

clrew  a  bill  at  two  months  for  200/.  on  Wilson,  the  assignee  of  George  Forster, 

*&091  P*y*^^®  ^  *'^®  order  of  the  plaintiff,  and  delivered  the  bill  to  the  *plain- 

■*  tiff,  on  account  of  the  sums  due  to  him  for  the  repairs  of  the  vessel,  and 
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on  the  dishonoured  bills.  Wilson,  the  assignee^  accepted  the  bill,  bat  at  the 
time  of  acceptance  it  was  agreed  between  the  parties  to  the  bill,  and  there  was 
a  written  minute  of  the  agreement,  that  payment  should  not  be  demanded  of 
the  acceptor  until  he  should  have  funds  in  hand;  on  account  of  dividends  due  to 
the  defendant,  sufficient  to  meet  the  acceptance ;  and  there  being  sufficient  funds 
for  this  purpose  on  the  3l8t  of  March,  1827,  Wilson  then  paid  the  plaintiff  the 
sum  due  on  the  bill  without  interest.  This  action  was  brought  in  Trinity  term, 
1830,  to  recover  the  sum  alleged  to  bo  due  to  the  plaintiff  on  account  of  the  re- 
pairs of  the  Lively,  after  giving  the  defendant  credit  for  payments  on  account 
before  the  bankruptcy  of  George  Forster,  for  dividends  received  from  his  estate 
on  account  of  the  two  dishonoured  bills  (which  dividends  were  paid  to  the 
holders  of  the  bills  in  1827),  and  for  the  200/.  paid  by  Mr.  Wilson  on  the  bill 
drawn  by  the  defendant.  If  the  Court  should  be  of  opinion  that  the  plea  of  the 
statute  of  limitations  was  avoided,  the  arbitrator  directed  that  the  verdict  should 
be  likewise  entered  for  the  plaintiff  on  the  second  issue,  and  that  the  damages 
should  be  reduced  from  1,000/.  to  345/.  lbs,  6d.,  the  amount  agreed  to  be  due 
in  that  case  from  the  defendant  to  the  plaintiff  in  respect  of  the  plaintiff's  de- 
mand in  this  action,  after  giving  credit  to  the  defendant  for  the  amount  of  his 
set-off;  otherwise  the  plaintiff  to  pay  14x.  9d,  to  the  defendant.  A  rule  nisi 
having  been  obtained  to  set  aside  the  award,  the  Court  directed  the  case  to  be 
set  down  in  the  special  paper. 

*  Cresswell now  showed  cause.  This  action  was  brought  eleven  or  twelve  r^^^n 
years  after  the  debt  was  contracted,  and  as  there  was  not  any  written  ^ 
promise  within  six  years  to  pay  the  debt,  the  plaintiff  cannot  succeed  unless  he 
shows  a  part  payment  within  that  time.  The  only  payment  was  by  the  bill  of 
exchange  in  1822 ;  for  the  payment  must  be  considered  as  made  when  that  bill 
was  given,  and  if  so,  it  does  not  assist  the  plaintiff.  But  even  admitting  that 
the  payment  is  to  be  considered  as  made  in  1827,  when  the  bill  was  actually 
paid,  it  merely  proves  that  the  bill  was  due  at  that  time,  but  not  that  anything 
was  due  on  account  of  the  original  cause  of  action.  A  payment  to  take  the  case 
out  of  the  statute  must  be  made  on  account  of  the  debt  sought  to  be  recovered, 
otherwise  it  does  not  get  rid  of  the  presumption,  that  the  debt  may  have  been 
paid,  and  the  vouchers  lost.  Where  a  sum  of  money  is  paid  into  court  on 
general  counts,  that  does  not  operate  as  an  admission  that  anything  beyond  that 
sum  is  due.  Long  v.  Greville,  3  B.  &  C.  10.  So  here  the  mere  payment  of  the 
bill  cannot  be  an  admission  that  anything  else  was  due.  It  is  observable  that 
in  all  the  instances  in  the  books  where  a  part  payment  has  been  held  to  take  a 
case  out  of  the  statute,  the  original  debt  was  founded  on  a  written  instrument, 
so  that  there  could  be  no  doubt  as  to  the  demand  which  was  recognised  by  such 
payment.  The  necessity  of  making  out  that  the  payment  is  made  on  account  of 
some  specific  demand,  is  illustrated  by  two  very  recent  cases.  In  Dickinson  v. 
Hatfield,  2  M.  &  M.  141,  which  was  an  action  against  the  acceptor  of  a  bill  of 
exchange,  a  promise  in  writing  to  pay  the  balance  due,  was  held  sufficient  under 
the  statute  9  G.  4,  c.  14,  to  take  a  case  out  *of  the  statute  of  limitations,  r*ci  i 
although  the  writing  did  not  express  the  amount  of  the  balance;  but  the  *- 
whole  evidence  being  proof  of  the  writing,  and  of  the  original  cause  of  action, 
the  plaintiff  recovered  nominal  damages  only.  And  in  Eennett  v,  Milbank,  8 
Bingh.  38,  the  plaintiff  produced  a  composition  deed,  by  which,  after  reciting 
that  the  defendant  was  indebted  to  the  plaintiff  and  others,  the  defendant  as- 
signed his  property  to  the  plaintiff  in  trust  to  pay  all  such  creditors  as  should 
sign  the  scnedule  of  debts  annexed,  provided  that  if  all  did  not  sign,  the  deed 
should  be  void,  and  the  plaintiff  never  signed,  nor  was  the  amount  of  his  debt 
stated ;  it  was  held  that  the  recital  in  the  deed  was  not  a  sufficient  acknowledg- 
ment to  take  the  plaintiff's  debt  out  of  the  statute  of  limitations,  although  it  was 
admitted  orally  that  he  had  but  one  debt.  [Parke,  J.  The  reason  why  a  part 
payment  takes  a  case  out  of  the  statute  is,  that  it  is  evidence  of  a  fresh  promise. 
Here  the  promise  must  be  considered  as  having  been  made  when  the  bill  was 
given,  and  not  when  it  was  paid.] 
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ArcKMdj  eontrd.  When  the  bill  was  paid,  it  was  payment  by  the  agent  of 
the  defendant  cm  account  of  the  original  demand  for  which  the  Dill  was  given 
and  this  action  brought.  It  is  the  same  as  if  the  defendant  himself  had  paid  it. 
Then  the  arbitrator  has  found,  that  the  defendant  and  George  Forster  were 
partners  in  the  ship ;  and  it  was  agreed  that  the  bill  of  1822  should  be  paid  as 
soon  as  Wilson  had  funds.  This,  therefore,  is  the  same  as  if  the  defendant 
*5121  ^^  gi^en  an  order  to  the  assignee,  as  bis  agent,  to  pay  as  soon  as  '''he 
-*  had  ^nds,  which  he  had  on  the  31st  of  March,  1827.  if  the  defendant 
had  paid  it  himself,  it  would  clearly  have  taken  the  case  out  of  the  statute,  and 
it  makes  no  difference  that  the  payment  was  by  an  agent.  He  authorized  the 
agent  to  make  a  new  promise  for  him  in  1827.  An  authority  given  to  an  agent 
to  pay  on  a  particular  day,  implies  a  promise  by  the  principal  on  that  day.  An 
actual  promise  is  never  supposed  in  such  a  case.  The  late  statute  was  not 
intended  to  lessen  the  effect  of  any  payment  by  an  agent,  and  payment  by  an 
agent  has  been  held  sufficient.  In  Jackson  v.  Fairbank,  2  H.  !B1.  340,  one  of 
two  makers  of  a  joint  and  several  promissory  note  became  bankrupt,  and  the 
payee  received  several  dividends  under  the  commission  on  account  of  the  note, 
and  an  action  having  been  brought  (within  six  years  after  the  receipt  of  the 
last  dividend),  against  the  other  maker  for  the  remainder  of  the  money  due  on 
the  note,  it  was  adjudged  that  the  payment  of  the  dividends  was  such  an 
acknowledgment  of  the  debt  as  took  the  case  out  of  the  statute.  That  case 
proceeds  on  the  principle,  that  a  part  payment,  by  one  of  the  makers  of  a  joint 
promissory  note,  operates  as  an  admission  by  all  the  joint  promisors  that  the  note 
was  unsatisfied,  and,  therefore,  as  a  promise  by  all  to  pay  the  residue.  That 
case  was  not  overruled  in  Brandram  v.  Wharton,  1  B.  &  A.  463,  and  is  sup- 
ported by  Burleigh  v.  Stott,  8  B.  &  C.  36. 

Lord  Tentebden,  G.  J.  Suppose  the  drawing  of  the  bill,  taken  by  itself, 
to  be  evidence  of  an  acknowledgment  of  a  debt  due  on  account  of  the  original 
*6131  ^®™*°^  ^^^  which  the  bill  was  given  and  the  action  brought,  *which 
-*  may  be  very  questionable  ]  still,  under  the  circmn stances  of  this  case, 
the  drawing  of  the  bill  was  equivalent  to  transferring  to  the  plaintiff  the  right 
to  receive  such  a  portion  of  the  dividends  as  the  defendant  might  be  entitled  to 
out  of  his  brother's  estate  :  such  a  transfer  would  take  effect  immediately,  and 
must  be  evidence  of  a  promise  at  the  time  when  the  bill  was  given,  and  not  at 
a  subsequent  one. 

LiTTLEDALE,  J.  The  promise  is  to  be  implied  at  the  time  when  the  bill 
was  given.  The  bill  might  be  an  authority  to  the  agent  to  pay  at  another  time, 
but  no  promise  by  the  principal  at  such  time.  I  think,  therefore,  that  the 
case  is  not  taken  out  of  the  statute. 

Pabke,  J.,  concurred. 

Patteson,  J.  I  am  of  the  same  opinion,  and  I  think  the  giving  of  the  bill 
was  not  evidence  to  support  the  original  demand.  Rule  discharged. 


*514]  PITTEGREW  v.  PRINGLE.     J^ay  4. 

Fli^tiir  effected  an  insurance  on  freight,  &c.,  by  a  ship,  subject  to  certain  regulations, 
which  proTided  that  vessels  should  not  sail  from  porU  in  Ireland  a/ier  the  Ut  of  Sep^ 
iember;  and  that  the  time  of  clearing  at  the  custom-house  should  be  deemed  the  time 
of  sailing,  provided  the  ship  were  then  ready  for  sea.  The  plainUfTs  ship  being  in  the 
port  of  Sligo,  dropped  down  the  river  before  the  1  st  of  September,  in  readiness  for 
sea,  except  that  she  had  not  her  full  quantity  of  biUlast,  there  being  a  bar  at  the 
mouth  of  the  river,  which  the  ship  could  not  have  crossed  with  that  quantity  on  board. 
Boats  were  in  waiting  on  Uie  outside,  on  the  1st  of  September,  to  ship  the  remainder 
of  the  ballast,  and  the  vessel  crossed  the  bar  on  that  day,  but  stuck  m  doing  so,  and 
the  master,  to  ascertain  what  damage  she  had  received,  put  into  an  adjacent  port 
without  taking  the  rest  of  his  ballast,  which  was  not  done  till  the  4th,  and  the  vessel 
proceeded  upon  her  voyage  on  the  8th : 
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Held,  that  the  ship's  dropping  down  the  riyer,  and  crossing  the  bar,  without  her  full 
ballast,  was  not  a  sailing;  and  that  nntll  the  ballast  was  completed  she  was  not  readjf 
for  sea  witibin  the  role  referred  to  by  the  policy. 

Assumpsit  on  a  policy  of  insorance.  The  plaintiff  claimed  as  on  a  total 
loss  of  freight  and  outfit.  Plea,  the  general  issue.  At  the  trial  before  Littledale, 
J.,  at  the  Spring  assizes  for  Newcastle-upon-Tyne,  1831,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  upon  the  following  case  : 

The  plaintiff  was  the  owner  of  the  ship  Perseverance.  The  defendant  was 
member  of  an  association  called  the  Hope  Cargo  and  Freight  Association  at 
North  Shields,  and  in  consideration  of  a  certain  premium,  had  subscribed  the 
policy  on  which  this  action  was  brought,  on  cargo  or  freight  from  the  20th  of 
February,  1828,  at  noon,  to  the  20th  of  February,  1829,  at  noon,  subject  to  the 
regulation,  amongst  others,  ''  that  the  rules  and  regulations  as  to  the  periods  of 
sailing  and  limits  of  navigation,  which  govern  the  principal  insurances  of  North 
Shields,  do  also  govern  this  association."  There  were  six  other  insurance 
associations  in  North  Shields,  governed  by  printed  rules^  to  which  either  party 
was  at  liberty  to  refer  in  arguing  this  case.  By  the  warranties  and  rules  of 
the  General  Premium  Association  (one  of  the  above  societies),  which  were 
referred  to  in  the  course  of  argument,  it  was  provided  Tin  rule  6),  that  vessels 
should  not  sail  for  certain  parts  of  British  North  America,  from  '''ports  pK^*  •.  ;- 
on  the  west  coast  of  Great  Britain,  ports  in  the  British  Channel,  or  ^ 
Ireland,  or  ports  in  Europe  westward  of  the  Downs,  after  ike  \st  of  September, 
And  in  rule  9,  of  the  same  association,  it  was  provided  as  follows :  ''  The  time 
of  clearing  at  the  custom-house  to  be  deemed  the  time  of  sailing,  provided  the 
ship  is  then  ready  for  sea ;  but  ships  allowed  to  proceed  to  any  port  for  the 
purpose  of  clearing  outward,  provided  such  port  and  time  of  sailing  be  within 
the  limits  of  the  warranties." 

On  the  29th  of  August,  1828,  the  plaintiff's  vessel  was  lying  in  the  Bally- 
shannon  Biver,  on  the  west  coast  of  Ireland,  under  charter  to  proceed  to  Mira- 
michi  (a  place  within  the  restriction  of  rule  6),  to  take  a  cargo  there  on  freight.  On 
that  day  the  vessel  was  cleared  at  the  custom-house  of  the  port  of  Sligo,  within 
the  limits  of  which  port  the  vessel  was  lying,  and  had  then  on  board  a  crew  of 
eight  men  (the  ship's  complement  being  as  after  stated),  and  stores  and  provi- 
sions for  the  voyage,  together  with  from  ten  to  fifteen  tons  of  ballast.  On  the 
80th  of  August  the  vessel  dropped  down  the  river,  and  brought  up  within  the 
harbour  at  a  mile's  distance  from  the  bar  of  the  river.  On  the  31st  she  re- 
mained  at  her  moorings,  the  wind  being  foul ;  and  on  the  morning  of  the  1st 
of  September  the  wind  changing,  she  took  a  pilot  and  dropped  down,  but  struck 
twice  in  crossing  the  bar,  between  eight  and  nine  o'clock.  To  ascertain  what 
damaee  the  ship  had  received,  the  master  crossed  Donegal  Bay  to  the  port  of 
Eellybegs,  a  distance  of  seven  miles,  at  which  port  the  vessel  brought  up  be- 
tween one  and  two  p.m.  The  water  on  the  bar  of  Ballyshannon  is  so  shallow 
that  a  vessel  of  the  burthen  of  the  plaintiff's  could  not  safely  attempt  to  cross 
with  *more  than  from  ten  to  fifteen  tons  of  ballast  shipped,  which  was  r^tii^ 
the  quantity  the  plaintiff's  vessel  had  at  this  time;  but  she  required  fifty  I- 
tons  in  all  to  enable  her  to  cross  the  Atlantic  with  safety.  Before  the  1st  of 
September  boats  had  been  engaged  to  complete  the  ballasting  of  the  ship ;  they 
were  in  attendance  on  the  morning  of  the  1st,  and  if  the  vessel  had  not  struck 
in  going  over  the  bar,  they  were  to  have  crossed  it  and  shipped  the  ballast  out- 
side ;  in  which  case  the  ballasting  might  have  been  completed  that  afternoon, 
and  the  vessel  might  have  proceeded  to  sea  before  dark. 

The  ship,  on  arriving  at  Kelly  begs,  was  found  not  to  be  injured,  and  the 
balksting  was  completed  there.  It  was  finished  on  the  4th  of  September,  but 
the  vessel  was  then  detained  by  accidental  circumstances  till  the  8th,  when  she 
sailed  on  her  voyage.  In  the  course  of  that  voyage  she  was  totally  lost  by 
perils  of  the  sea.  The  ship's  proper  complement  of  men  was  nine;  she  left  the 
BaUyshannon  River  with  only  eight,  the  ninth^  a  carpenter^  who  had  been 
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hired,  not  i^pearing  when  the  ship  sailed.  Another  carpenter  was  hired  at 
Eelljbegs,  and  sailed  with  the  ship.  Others  of  the  crew  who  had  already  been 
on  board  the  vessel,  signed  their  articles  daring  her  stay  at  Kelljbegs.  The 
case  then  set  out  some  facts  which  were  intended  to  raise  the  question,  whether 
the  ship  was  seaworthy  in  respect  of  her  crew  when  she  left  tne  Ballyshannon 
Bher,  bat  it  is  unnecessary  to  state  them,  as  the  Court  held  that  this  was  a 
qaestion  on  which  the  opinion  of  the  jijry  should  have  been  taken,  and  that  it 
did  not  appear  on  the  case  in  a  form  in  which  the  Court  could  decide  upon  it. 
*5171  ^^^^  ^^  ^^  ^  question  as  to  the  plaintiff's  right  *to  recover  for  outfit, 

^  upon  which  no  decision  was  given.  The  case  was  argued  on  this  and  a 
former  day  of  the  term. 

Ingham^  for  the  plaintiff.  The  conditions  of  the  policy  had  been  fulfilled  at 
the  time  of  the  loss,  and  the  plaintiff  is  entitled  to  recover.  Construing  the 
policy  according  to  the  rules  of  the  General  Premium  Association,  the  vessel 
had  sailed  as  early  as  the  29th  of  August,  for,  by  the  ninth  of  those  rules,  the 
time  of  clearing  oat,  if  the  ship  be  then  ready  for  sea,  is  to  be  deemed  the  time 
of  sailing.  At  all  events  she  actually  did  sail  on  the  1st  of  September,  having 
then  everything  requisite  for  the  voyage,  and  there  being  no  intention  but  that 
of  proceeding  on  it  immediately,  and  going  direct  to  the  place  of  destination. 
In  Moir  v.  The  Royal  Exchange  Assurance  Company,  3  M.  &  S.  461,  6  Taunt. 
241,  a  ship  insured  at  and  from  Memel,  warranted  to  depart  on  or  before  the 
15th  of  September,  cleared  out  and  broke  ground,  and  was  under  weigh  on  the 
9th;  but  the  wind  changing,  she  was  obliged  to  anchor  within  the  mouth  of 
the  harbour  till  after  the  15th.  A  distinction  was  there  taken  by  the  Courts 
both  of  King's  Bench  and  Common  Pleas  between  the  words  to  ''  depart''  and 
to  ''sail,"  and  it  was  held  in  both  Courts  that  if  the  warranty  had  been  merely 
to  iail,  it  would  have  been  sufficiently  complied  with.  In  Bond  v,  Nutt, 
Cowp.  607,  Lord  Mansfield  said,  ''  This  also  is  clear ;  if  the  ship  had  broken 
ground,  and  been  fairly  under  sail  upon  her  voyage  for  England  on  the  Ist  of 
Angust"  rwhen  she  was  warranted  to  have  sailed),  ''  though  she  had  gone  ever 
^5181  ^  "^^^^  ^  ^^7>  ^^^  ^^  afterwards  put  '''back  from  the  stress  of  weather, 

^  or  apprehension  from  an  enemy  in  sight,  or  had  then  been  put  under  an 
embargo  and  been  detained  till  September,  it  would  still  have  been  a  beginning 
to  sail,  and  the  stoppage  would  have  come  too  late."  Here  there  had  evidently 
been  a  beginning  to  sail.  It  is  true,  the  ship  had  to  take  in  ballast  after  she 
passed  the  bar;  but  it  was  only  necessary,  when  she  sailed  from  the  river,  that 
she  should  have  everything  on  board  that  was  requisite  for  the  inception  of  the 
voyage.  If  she  had  had  more  ballast  she  could  not  have  passed  the  bar.  This 
is  not  like  Forshaw  v.  Chabert,  3  B.  &  B.  158,  where  the  ship,  after  her  first 
sailing,  had  to  call  at  a  place  out  of  the  regular  course  of  'the  voyage  in  order 
to  mdke  up  her  crew.  Here  the  voyage  might  be  said  to  divide  itself  into  two 
parts,  one  of  them  being  that  within  the  bar,  which  must  have  been  performed 
with  the  lesser  quantity  of  ballast.  Taking  in  the  remainder  on  the  outside  of 
the  bar,  was  like  the  ordinary  case  of  a  vessel  from  the  port  of  London  receiv- 
ing part  of  her  water  or  provisions  at  the  Downs.  The  clause  stating  what 
shall  be  deemed  the  time  of  sailing,  is  framed  for  the  purpose  of  indulgence, 
and  must  be  taken  to  mean  that  something  short  of  tailing  in  the  strictest 
sense,  shall  save  the  warranty.  The  construction  should  be  liberal,  and  bene- 
ficial to  the  assured. 

Archholdj  cantrd.  The  ship  did  not  sail  on  the  1st  of  September,  according 
to  the  rules  referred  to  by  this  policy.  There  could  not  be  a  sailing,  in  that 
sense,  unless  she  had  been  perfectly  fitted  out  in  every  particular  that  renders 
*5191  ^  '^^^^^  seaworthy.     According  to  ^the  ninth  rule  of  the  Qeneral  Pre- 

1  mium  Association,  which  is  that  selected  on  the  other  side,  the  time  of 
clearing  oat  is  to  be  considered  the  time  of  sailing,  only  ''  provided  the  ship  is 
then  ready  for  sea."  This  vessel  was  not  ready  for  sea  on  the  1st  of  Sep- 
tember, for  she  had  not  her  whole  ballast     In  Ridsdale  v,  Newnham,  3  M.  & 
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S.  456,  freight  and  goods  were  insured  bj  a  ship  at  and  from  Portneuf  to 
London,  warranted  to  sail  on  or  before  the  28th  of  October.  She  dropped 
down  the  St.  Lawrence  from  Portneuf  before  the  28th,  with  a  crew  sufficient 
for  the  river  navigation,  but  not  for  the  sea  voyage,  and  completed  her  crew  at 
Quebec,  which  place  she  left  after  the  28th ;  and  this  was  held  not  to  have  been 
a  sailine  from  Portneuf  according  to  the  warranty.  Lord  EUenborough  said 
there,  that  *'  warranted  to  sail"  must  pmean  to  sail  on  her  voyage ;  '^  that  is, 
when  the  ship  could  get  her  clearances,  and  sail  equipped  for  the  voyage." 
Here  the  vessel  was  not  equipped  for  her  voyage  when  she  left  the  bar.  Her 
going  to  Eellybegs  was  only  preparatory  to  her  going  to  sea.  The  articles  of 
some  of  the  crew  were  not  signed  till  she  put  into  that  place.  In  Lang  v.  An- 
derdon,  3  B.  &  C.  495,  a  vessel  warranted  to  sail  from  Bemerara  on  or  before 
the  1st  of  August,  had  cleared  out  and  gone  from  the  Demerara  River  on  that 
day,  but  anchored  withinside  of  a  shoal  lying  just  beyond  the  mouth  of  the 
river,  till  the  3d,  and  it  was  proved,  that  larger  vessels  used  to  complete  their 
cargoes  on  the  outside  of  the  shoal :  the  question  was  whether  this  vessel  had 
"sailed  from  Demerara,"  according  to  the  warranty,  when  she  came  to  anchor; 
and  the  Court  held,  that  if  she  had  had  to  take  in  a  part  of  her  cargo  at  the 
outside  of  *the  shoal,  she  could  not  have  been  considered  as  having  p^c^A 
sailed  on  the  Ist.  Forshaw  v.  Chabert,  3  B.  &  B.  158,  is  like  the  pre-  ^ 
sent  case,  and  is  also  an  authority  for  the  defendant. 

Ingham,  in  reply.  In  Ridsdale  v.  Newnham,  3  M.  &  S.  456,  the  vessel 
had  not  obtained  her  clearance,  on  the  day  when  she  was  warranted  to  sail.  In 
Lang  v.  Anderdon,  3  B.  &  C.  495,  it  was  said  that  large  vessels,  which 
completed  their  cargoes  on  the  outside  of  the  shoal,  and  obtained  their  clearances 
there,  must  for  that  reason  (and  on  account  of  the  custom)  be  considered  as 
"  sailing  from  Demerara,"  when  they  left  the  other  side  of  the  shoal,  where  the 
lading  was  completed ;  but  a  distinction  was  taken  as  to  smaller  vessels,  which 
had  their  cargoes  complete,  and  their  clearances,  when  they  dropped  down  the 
river ;  and  this  comes  nearest  to  the  case  of  the  ship  now  in  question.  In 
Forshaw  v,  Chabert,  3  B.  &  B.  158,  the  question  raised  by  the  Court,  as  to 
the  condition  of  the  ship,  was  whether  she  waa  seaworthy  at  the  inception  of 
the  voyage.  Here  the  ship  was  so ;  she  had  every  requisite  on  board  for  the 
first  stage  of  the  voyage,  although  something  was  wanted  (namely  the  additional 
ballast)  to  continue  that  seaworthiness  afterwards.  If  the  whole  loading  of 
ballast  was  necessary  to]  render  her  fit  for  sailing,  she  never  could  have  left 
the  river  in  a  seaworthy  state. 

Lord  Tenterden,  C.  J.  The  general  principle  of  the  decisions  is  this ;  that 
if  a  ship  quits  her  moorings  and  removes  though  only  to  a  short  distance,  being 
perfectly  ready  to  proceed  upon  her  voyage,  and  is  by  some  subsequent  occur- 
rence detained,  that  is  nevertheless  a  ^sailing;  but  it  is  otherwise  if,  pic5oi 
at  the  time  when  she  quits  her  moorings  and  hoists  her  sails,  she  is  not  ^ 
in  a  condition  for  completing  her  sea  voyage.  In  the  present  case,  by  the  re- 
gulations which  have  been  referred  to,  the  last  day  for  a  vessel's  sailing  from 
any  port  in  Ireland,  was  the  first  of  September ;  and  the  objection  taken  on 
behalf  of  the  defendant,  and  which  prevails  with  me  is,  that  she  was  not  in  a 
condition  to  sail  during  the  first,  because  she  had  not  on  that  day  the  proper 
quantity  of  ballast  to  enable  her  to  cross  the  Atlantic.  It  is  answered  that  she 
could  not  take  in  her  whole  ballast  before  she  crossed  the  bar;  but  that  every- 
thing was  prepared  for  loading  the  remainder  afterwards  :  the  vessel  stuck  on 
the  bar  in  passing,  and  the  master  thought  it  best  to  put  into  another  port  before 
he  completed  his  l3alla8t.  Now  if  the  ship  had  taken  in  her  whole  ballast  on 
the  first  of  September,  I  think  it  might  have  been  said  that  she  sailed  that  day 
according  to  the  regulations  -,  but  as  unfortunately  she  was  not  able  to  load  the 
whole  ballast  for  her  voyage  on  the  first,  she  was  not,  on  that  day,  in  a  condition 
to  go  on  her  voyage;  and  consequently  I  am  of  opinion  that  the  plaintiff  can- 
not recover  on  this  policy,  and  a  nonsuit  must  be  entered. 
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LiTTLXDAlj;,  J.  To  entitle  the  plaintiff  to  recover,  it  should  have  appeared 
tliat  the  ship  broke  ground  on  the  first  of  September,  ready  to  go  to  sea.  She 
required  fif^  tons  of  ballast  to  cross  the  Atlantic,  and  she  had  not  that  quantity 
<m  hoard  till  the  fonrth  of  September.  It  is  said  that  when  she  broke  ground 
she  had  as  much  ballast  as  she  could  take  within  the  bar ;  but  this  is  no  excuse ; 
it  was  the  plaintiff's  business  to  put  himself  in  such  a  situation  as  to  be  sure  of 
*5221  ^ix^P^^^^^S  ^^^  ballast  *in  the  proper  time.  Having  left  it  till  the  last 
^  moment  he  must  be  liable  for  the  consequence*  In  Lang  v.  Anderdon, 
3  B.  &  C.  499,  the  vessel  was  on  her  voyage  in  the  regular  course  for  ships 
of  that  sise,  on  the  day  warranted. 

Parks,  J.  I  am  of  the  same  opinion,  and  agree  in  the  rule  for  the  con- 
Btiuetion  of  this  kind  of  warranty,  which  has  been  laid  down  by  my  Lord, 
and  which  is  also  stated  by  the  Court  in  somewhat  different  terms  but  to  the 
same  effect,  in  Lang  v.  Anderdon,  3  B.  &  C.  499.  Now  here  the  vessel  certainly 
had  not,  according  to  the  language  used  in  that  case,  "  everything  ready  for  the 
performance  of  her  voyage,"  on  the  first  of  September,  nor  could  it  be  said  when 
she  got  under  sail,  that  <<  nothing  remained  to  be  done  afterwards :"  for  she  had 
to  ti2[e  on  board  what  was  material  for  the  prosecution  of  the  voyage,  a  larger 
portion  of  ballast,  and  no  distinction  can  be  drawn  between  the  necessity  of  tak- 
ing in  more  ballast,  and  that  of  receiving  part  of  the  cargo.  And  if  the  policy  be 
r^,  as  it  must,  with  reference  to  the  rules,  one  of  which  states  that  the  time 
of  clearing  at  the  custom-house  is  to  be  deemed  the  time  of  sailing,  provided 
"the  ship  is  then  ready  for  sea,"  the  ship  in  this  case  was  not  ready  for  sea;  for 
she  could  not  be  so,  from  the  particular  nature  of  this  port,  till  she  had  crossed 
the  bar. 

Patteson,  J.  Putting  this  case  upon  the  construction  of  the  ninth  rule  of 
the  General  Premium  Ajsociation  (which  is  taking  it  in  the  manner  most 
&Tourable  to  the  plaintiff),  was  the  vessel  ready  for  sea,  when  she  broke  ground 
*5231  ^  ^^^^  ^^  river?  The  plaintiff  was  obliged  to  'contend  that  sue  was 
^  ready  for  sea,  because  she  was  ready  to  cross  the  bar;  but  to  support 
that  construction  the  word  '<  sea"  must  be  taken  to  signify  merely  the  outside 
of  the  bar.  Nonsuit  to  be  entered. 


SCAIFE  and  Others  v.  Sir  JOHN  TOBIN,  Knight.    Ma^  4. 

A  consignee  (not  the  owner)  of  goods,  receiving  them  in  pursuance  of  a  bill  of  lading, 
whereby  the  ship  owner  agrees  to  deliyer  them  to  the  consignee,  by  name,  he  paying 
freight,  is  not  liable  for  general  average,  although  he  has  had  notice,  before  he  re- 
eeived  the  goods,  that  they  have  become  subject  to  that  charge. 

Semble,  that  he  would  be  so  liable  if  the  consignor  had,  by  thft  bill  of  lading,  made  the 
payment  of  general  average  a  condition  precedent  to  the  delivery  of  the  goods. 

This  was  an  action  by  the  plaintiffs  as  surviving  owners  of  the  brig  Solon, 
against  the  defendant  as  consignee  at  Liverpool  of  goods  shipped  on  board  the 
Solon  at  Demerara,  upon  a  voyage  from  that  place  to  Liverpool,  for  average 
loss.  At  the  trial  before  Bay  ley,  J.,  at  the  Summer  assizes  for  Cumberland, 
1830,  the  jury  found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this 
Court  on  the  following  case : — 

The  brig  Solon  sailed  from  Demerara  on  a  voyage  to  Liverpool,  on  the  6th 
of  January,  1829,  having  on  board  goods  shipped  by  one  Cramer  on  his  own 
tccount,  and  other  goods  shipped  by  J.  J.  Starkey  on  his  own  account,  and  on 
the  several  accounts  of  two  other  parties.  They  were  consigned  to  the  defen- 
dant by  four  several  bills  of  lading,  each  expressing  that  the  goods  mentioned 
b  it  were  to  be  delivered  to  the  defendant  or  to  his  assigns^  paying  freight  for 
the  tame  with  primage  and  average  a^ccuatomed.  The  goods  were  so  consigned 
at  the  risk  of  the  consignors.  The  course  of  dealing  between  the  consignors 
and  the  defendant  was,  that  the  former,  upon  making  shipments,  drew  bills 
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upon  the  defendant,  who  sold  the  consignment  *on  their  aoconnt,  carried  r^goi 
the  proceeds  of  the  sale  to  their  credit,  and  debited  them  with  the  ^ 
amount  paid  by  him  upon  their  bills,  charging  a  commission  upon  the  sales. 
Accounts  of  these  were  rendered  from  time  to  time  as  thej  occurred,  and  ac- 
counts current  were  usually  rendered  half  yearly  to  January  and  July.  The 
defendant  sometimes  paid  charges  for  general  average  upon  the  goods  so  con- 
signed, and  debited  the  consignors  with  the  amount.  Whilst  the  Solon  was 
proceeding  on  her  voyage,  the  masts  were  out  away  in  a  storm  for  the  preserva- 
tion of  the  ship  and  cargo,  and  the  loss  which  gave  rise  to  the  present  claim  for 
average  was  thereby  occasioned.  The  vessel  put  into  Holyhead  on  the  25th  of 
February,  and  remained  there  till  the  28th,  and  she  then  sailed  for  Liverpool, 
where  she  arrived  on  the  3d  of  March.  Whilst  she  was  at  Holyhead,  the  master 
wrote  a  letter  to  the  defendant  and  the  other  consignees  of  the  goods  on  board 
the  vessel,  informing  them  of  the  damage  sustained,  and  requesting  instmo- 
tions.  This  letter  was  received  by  the  defendant  before  the  Solon  arrived  at 
Liverpool,  but  no  answer  was  sent.  The  defendant  had  also  received  bills  of 
lading  and  invoices  of  the  goods  consigned  to  him,  on  the  25th  of  February. 
On  the  9th  of  June  he  was  called  upon  to  pay  the  average  in  question.  The 
goods  consigned  to  the  defendant  were  delivered  to  him  after  the  arrival  of  the 
ship,  and  were  sold  by  him  on  account  of  the  consignors,  and  an  account  of  the 
sale  of  Mr.  Cramer's  goods  was  rendered  to  him  on  the  13th  of  April,  1829, 
but  no  accounts  of  the  sale  of  the  goods  of  the  other  consignors  were  rendered 
to  them  until  after  the  9th  of  June,  when  the  claim  for  average  was  made  upon 
the  defendant.  The  Solon  was  chartered  *by  Mr.  Starkey  at  Demerara,  pirr <>r 
and  the  defendant  gave  no  orders  for  the  consignment  of  the  goods  to  I-  '' 
him,  nor  did  he  know  that  any  goods  were  consigned  to  him  by  the  Solon,  till 
he  received  the  bills  of  lading  and  the  invoices. 

Campbellf  for  the  plaintiff.  The  defendant  having  received  the  goods  with 
full  knowledge  that  they  were  subject  to  a  charge  of  general  average,  is  liable 
to  pay  it.  General  average  is  a  contribution  paid  by  the  owners  of  the  different 
goods  for  the  preservation  of  which  the  sacrifice  has  been  made.  It  muat  be 
taken  here  that  the  defendant  had  such  a  special  property  in  the  goods  con- 
signed to  him  as  entitled  him  to  pay,  and  to  reimburse  himself  for,  all  charges 
to  which  they  were  liable.  He  was  liable  to  pay  freight  upon  the  ground  that 
he  received  the  goods  knowing  them  to  be  subject  to  that  charge,  and  that  the 
acceptance  of  goods,  under  such  circumstances,  is  evidence  of  an  implied  pro- 
mise to  pay  the  charges.  In  Cock  v.  Taylor,  13  East,  399,  the  demanding  and 
taking  of  goods  from  the  master  by  a  purchaser  and  assignee  of  the  bill  of 
lading  without  the  freight  having  been  paid,  was  held  to  be  evidence  of  a  new 
contract  or  promise  on  his  part  to  pay  the  freight.  Now  it  is  perfectly  imma- 
terial whether  the  defendant  had  notice  by  the  bill  of  lading  or  otherwise.  In 
Abbott  on  Shipping,  286,  after  stating  the  case  of  Cock  v,  Taylor,  it  is  laid 
down  '<  that  if  a  person  accepts  any  thing  which  he  knows  to  be  subject  to  a  duty 
or  charge,  it  is  rational  to  conclude  that  he  means  to  take  the  duty  or  charge 
upon  himself,  and  the  law  may  very  well  imply  a  promise  to  *perform  rMo 
what  he  so  takes  upon  himself."  Therefore,  if  the  consignee  to  whom  a  *-•* 
bill  of  lading  is  made  out  absolutely  accepts  the  goods  after  notice  of  a  claim  of 
average,  the  master  or  owner  has  a  right  to  presume  that  the  property  is  in 
such  consignee,  and  the  law  will  imply  that  he  has  made  a  new  contract  to 
satisfy  that  claim.  [Parke,  J.  A  consignee  who  receives  goods  by  virtue  of 
a  bill  of  lading,  is  liable  to  pay  freight,  not  merely  because  he  has  notice  that 
the  goods  are  subject  to  freight,  but  ^cause  by  accepting  them  he  adopts  as  his 
contract  the  stipulation  in  the  bill  of  lading,  whereby  the  payment  of  freight 
by  him  is  made  a  condition  precedent  to  delivery  of  the  goods  by  the  master. 
Ijttledale,  J.  Upon  that  principle  a  consignee  has  been  held  liable  to  de- 
murrage, where  that  is  expressly  mentioned  in  the  bill  of  lading,  Jesson  r. 
Solly,  4  Taunt.  52.    Parke,  J.    Is  there  any  case  in  which  the  consignee  has 
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been  held  liable  to  pay  freight,  exoept  on  the  ground  that  it  waa  mentioned  in 
the  bill  of  lading  f  Lord  Tsntcrden,  C.  J.  That  ground  was  very  much  re- 
lied  upon  in  I^ugal  v,  Kemble,  8  Bingb.  888.]  In  such  cases  the  bill  of 
lading  is  notice  to  the  consignee,  that  the  goods  are  subject  to  the  charge. 
Here  the  consignee  has  notice  by  other  means.  [Parke,  J.  The  bill  of  lading 
is  more  than  notice :  it  implies  not  merely  that  the  consignee  has  information 
that  the  goods  are  subject  to  freight,  but  a  good  deal  besides,  viz.,  that  the  con- 
signee  who  accepts  the  goods  by  virtue  of  the  bill  of  lading,  aerees  to  pay  that 
freight  which  the  shipper  made  it  a  condition  should  be  paid  before  delivery.] 
Besides  the  master  and  owners  bad  a  lien  on  the  goods  for  general  average,  and 
=^5^71  ^^^^  ^^^  bound  to  part  with  them  until  their  claim  in  that  respect  ^was 

'  -'  satisfied,  Abbott  on  Shipping,  361,  862 ;  1  Beawes's  Lex  Mercatoria, 
248,  ed.  1818 ;  Stevens  on  Average,  50,  51 ;  2  Brown's  Law  of  Admiralty, 
201.  Then  here,  the  consignee  receiving  the  goods  from  the  master,  with  full 
knowledge  that  they  were  subject  to  the  lien,  and  the  master  parting  with  his 
lien,  this  is  evidence  of  a  new  contract  between  them,  that  the  consignee  shall 
pay  the  general  average ;  and  those  circumstances  were  relied  upon  by  Le  Blanc 
and  Bayley^  J.,  in  Cock  v.  Taylor,  18  East,  899.  There  may  be  a  distinction 
in  this  respect  between  demurrage  and  general  average,  because  there  is  no  lien 
for  demurrage,  Phillips  v.  Rodie,  15  East,  547.  [Littlkdale,  J.  You  admit 
that  the  consignee  is  not  liable  for  general  average  unless  he  has  notice.  Sup- 
pose a  general  average  to  have  accrued  by  three  distinct  events,  and  that  he  has 
DOtice  of  one,  would  he  be  liable  for  that  one  only  ?  That  would  be  a  very  in- 
coovenient  rule.]  It  would  be  his  duty  to  acquaint  himself  with  the  history  of 
the  voyage  before  taking  the  goods.  Besides  here  the  defendant,  though  not 
absolute  owner,  had  a  special  property  in  the  goods,  and  was  owner  so  far  as  to 
be  responsible  for  these  charges.  He  was  not  a  mere  agent  of  the  shipper. 
[Pabke,  J.  Then  the  plaintiff  was  bound  to  show  that  the  defendant  was  an 
owner  at  the  time  when  the  general  average  accrued ;  but,  in  fact,  he  had  not 
any  special  property  in  the  goods,  until  he  received  notice  of  the  consignment.] 
He  became  liable  as  an  owner,  when  he  received  the  goods  .with  knowledge  that 
a  general  average  had  accrued.  Again,  as  a  loss  by  general  average  is  to  be 
calcolated  between  the  owner  of  the  ship  and  the  owner  of  goods  according  to 
*5281  ^^^  ^^  ^^  *^^^  ^^  ^^  discharge }  the  consignee  must  be  the  person  to 
P*y  i^y  Simonds  v.  White,  2  B.  &  C.  805.  it  would  be  most  inconve- 
nient if  the  ship-owner  were  obliged  in  all  cases  to  have  recourse  to  the  con- 
signor; on  the  other  hand,  the  consignee,  if  obliged  to  pay,  has  the  means  of 
reimbursing  himself.  Besides  here  an  implied  promise  to  pay  general  average 
may  be  inferred  from  the  previous  dealings,  Wilson  v.  Keymer,  1  M.  &  S.  157 ; 
for  it  is  found  that  the  defendant  sometimes  paid  such  a  charge  upon  goods 
^msigned  to  him. 

FoUeiif  conird,  was  stopped  by  the  court. 

Lord  TsNTEBDSN,  0.  J.  There  can  be  no  doubt  that  if  a  person  receives 
goods  in  pursuance  of  a  bill  of  lading,  in  which  it  is  expressed  that  the  goods 
are  to  be  delivered  to  him^  he  paying  freight,  he  by  implication  engages  to  pay 
freight,  and  so  he  would  to  pay  general  average,  if  that  were  mentioned  in  the 
bill  of  lading.  But  here  general  average  is  not  so  mentioned.  It  may,  per- 
h^^  be  prudent  in  future  to  introduce  into  a  bill  of  lading,  an  express  stipu- 
iatiott  that  the  party  receiving  the  goods  shall  pay  general  average  ]  but  if  we 
vere  to  hold  the  dcdfendant  liable  for  it  in  the  present  instance^  we  should  be 
going  one  step  further  than  we  are  warranted  in  doing  by  any  decided  case.  It 
is  true  that  the  master  has  a  lien  on  the  goods  for  general  average,  and  if  he 
had  exercised  that  right,  and  informed  the  defendant  that  if  he  took  the  goods 
he  must  pay  the  general  average,  and  the  defendant  after  such  notice  had  taken 
the  goods,  there  would  then  have  been  an  implied,  if  not  express  contract  on 

*5291  ^^  ^^  ^  ^^  ^^*     ^^  ^  ^^'  ^^^^  ^  ^®  defendant  had  ''Notice  that 
-*  the  goods  were  subject  to  this  charge  before  he  received  them,  he  is 
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therefore  liable  to  pay  it.  Bat  I  think  the  law  will  not  imply  a  contract  firom 
the  mere  fi^t  of  knowledge  that  the  goods  were  subject  to  a  charge,  unless  it 
were  accompanied  with  notice  from  the  shipowner  that  he  would  insist  on  his 
right  of  lien.  If  there  had  been  any  established  usage  that  a  consignee  should 
pay  general  average,  that  would  have  been  evidence  of  an  agreement  on  the 
part  of  the  defendant  to  pay  it  in  this  case ;  but  no  such  general  usage  is  found. 
Then  as  to  the  course  of  dealing;  it  is  found  that  the  defendant  sometimes 
paid  general  average ;  but  that  expression  is  too  general  to  raise  by  implication 
a  promise  to  pay  in  the  present  instance.  Another  argument  is,  that  the 
defendant  had  funds  in  his  hands,  out  of  which  he  might  have  paid  this  charge ; 
but  the  facts  stated  do  not  satisfactorily  lead  to  that  conclusion.  We  do  not 
know  whether  he  had  or  had  not  such  funds,  without  seeing  the  accounts.  A 
consignee,  who  is  the  absolute  owner  of  the  goods,  is  liable  to  pay  general 
average,  because  the  law  throws  upon  him  that  liability.  There  is  no 
other  person  to  pay  it.  But  a  mere  consignee,  who  is  not  the  owner,  is  not 
liable,  unless  before  he  receives  them  he  is  informed  by  the  shipowner,  or  the 
master,  that  if  he  takes  them  he  must  pay  it.  The  judgment  of  the  court 
must  be  for  the  defendant. 

LiTTLEDALS,  J.  There  is  no  doubt  that  an  absolute  owner  of  goods  is 
liable  to  pay  general  average.  But  a  mere  consignee,  who  has  a  special  property 
in  the  goods,  is  not  so  chargeable.  He  could  not  even  pledge  the  goods  before 
the  late  act  of  parliament.  The  question  of  liability  here  depends  entirely  on 
the  maritime  law.  It  '^'is  said  that  general  average  bears  an  analogy  to  r^con 
freight,  and  that  if  goods  be  deliver^  to  a  consignee,  he  is  liable  to  pay  *- 
freight.  There  is  no  doubt  that  a  consignee,  not  the  owner  of  goods,  who 
receives  them  in  pursuance  of  a  bill  of  lading,  in  which  it  is  expressed  that 
they  are  to  be  delivered  to  him,  he  paying  freight  or  demurrage,  is  liable  to 
those  charges ;  but  then  he  is  so  liable  by  reason  of  a  special  contract  implied 
by  law  from  the  fact  of  his  having  accepted  goods  which  were  to  bo  delivered 
to  him  only  on  condition  of  his  paying  freight  and  demurrage.  In  Jesson  v. 
Solly,  4  Taunt.  52,  it  was  said  by  the  court  that  the  consignee  by  taking  the 
goods  adopted  the  contract,  that  is,  the  contract  in  the  bill  of  lading,  whereby 
ike  master  agreed  with  the  shipper  to  deliver  the  goods  to  the  consignee,  he 
paying  demurrage  and  freight.  Here  if  it  had  been  stated  in  the  bill  of 
lading  that  the  goods  were  to  be  delivered  to  the  defendant  or  his  assigns,  he 
or  they  paying  freight  and  general  average,  he,  by  receiving  the  goods,  would 
have  adopted  this  as  his  contract,  and  would  be  presumed  to  have  contracted  to 
pay  to  the  shipowner  those  charges,  the  payment  of  which  was  made  a  condi- 
tion precedent  to  the  delivery ;  but,  here,  general  average  is  not  mentioDed. 
The  argument  that  it  would  be  for  the  convenience  of  commerce,  that  a  mere 
consignee,  not  the  owner,  should  be  liable  to  general  average,  applies  equally 
to  demurrage ;  but  neither  the  law  of  England  nor  the  general  law  of  the 
world  makes  him  so  liable.  It  is  said  that  the  defendant  is  liable  because  he 
had  notice,  before  he  received  the  goods,  that  they  were  subject  to  this  charge. 
But  the  law  will  not  imply  a  contract  to  pay  general  average  ^merely  r^ieeqi 
because  the  defendant,  before  he  received  the  goods,  knew  that  they  ^ 
were  subject  to  it.  As,  then,  there  was  no  contract,  express  or  implied,  to  pay 
general  average,  the  plaintiff  cannot  recover. 

Parke,  J.  To  render  the  defendant  liable  there  must  be  a  contract,  either 
expressed  or  implied,  between  him  and  the  plaintiff  for  payment  of  general 
average.  Express  contract  there  was  none,  and  the  only  question  is,  whether 
one  is  to  be  implied  from  the  facts  of  this  case.  It  is  said  there  will  be  no 
hardship  in  holding  the  defendant  liable,  because  he  had  notice  of  the  loss 
which  gave  rise  to  the  general  average,  before  he  received  the  goods.  That 
may  be  true,  but  it  is  not  a  sufficient  ground  for  implying  a  contract  to  pay  it. 
Neither  is  it  a  sufficient  ground  that  general  convenience  may  require  that  a 
mere  consignee  should  be  liable.     The  ship-owner  is  not  without  his  remedy 
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in  sadi  a  case ;  for;  to  prevent  the  inconvenience  of  resorting  to  the  consignor, 
he  may  insert  in  the  bill  of  lading  an  express  clanse  that  the  goods  shall  be  de- 
livered to  the  consignee,  he  paying  general  average }  or  he  may  insist  on  his 
nght  of  lien,  and  refuse  to  deliver  unless  the  consiffnee  pays  or  agrees  to  pay 
it  Then  on  what  ground  is  a  contract  to  be  implied  ?  The  ship-owner's  part- 
ing with  his  lien  on  the  goods  may  be  a  good  consideration  for  an  express  pro- 
mise by  the  consignee  to  pay  general  average,  but  does  not  raise  any  implied 
oontraet  to  pay  it,  even  though  the  consignee  has  notice  that  a  general  average 
has  been  incurred.  The  cases  in  which  a  mere  consignee,  not  the  owner  of 
goods,  has  been  held  liable  to  freight  or  demurrage,  proceed  on  the  ground  that 
his  acceptance  of  the  goods  in  pursuance  of  a  bill  of  lading,  whereby  the  ship- 
*5321  ^'  *^^  expressly  made  the  payment  of  freight  or  demurrage  a  condi- 
^  tioQ  precedent  to  their  delivery,  is  evidence  of  the  contract  by  the 
consignee  to  pay  such  demand.  In  Roberts  v.  Holt,  2  Show.  432,  the  earliest 
ease  on  the  subject,  it  was  held  to  be  a  good  custom,  that  if  a  merchant  in  Ire- 
land consign  go<>d8  to  a  merchant  in  London  and  the  master  su/n  a  bill  ofladingj 
the  merchant  here  shall  be  liable  for  freight.  In  such  case  the  merchant  here 
would  receive  the  goods  in  pursuance  of  the  bill  of  lading  no  doubt  in  the  usual 
form,  and  would  ^erefore  be  liable  to  the  freight.  I  am  clearly  of  opinion, 
therefore,  that  the  defendant  is  not  liable  in  this  case,  by  his  contract,  express 
or  implied,  to  this  general  average,  which,  in  the  absence  of  such  a  contract,  is 
by  the  general  law  a  charge  on  the  owner  of  the  goods.  But,  it  is  then  said, 
the  defendant  has  a  special  property  in  these  goods,  and  is  therefore  liable  as 
owner;  the  case,  however,  does  not  show  that  he  has  accepted  bills  on  the  secu- 
rity of  the  bills  of  lading,  and  even  if  he  had,  he  would  not  have  acquired  any 
special  property  until  after  the  general  average  accrued,  and  it  was  incumbent 
on  the  plaintiff  to  show  that  he  was  owner  at  the  time  of  the  loss. 
Pattsson,  J.,  having  been  counsel  in  the  cause,  gave  no  opinion. 

Judgment  for  the  defendant. 


^^33.  The  KING  i.  The  Undertakers  of  the  AIRE  and  GALDER 
-'  Navigation.     May  5. 

(Case  of  the  Honslet  Mills.) 

Hie  owners  of  mills  in  the  township  of  H.,  in  compensation  for  the  loss  of  water  ocoa- 
moned  to  them  within  the  township  by  an  adjoining  navigation,  were  allowed,  by 
act  of  parliament,  to  take  certain  tolls  at  a  lock  situate  on  the  line  of  nayigation, 
bat  in  a  different  township. 

Held,  that  they  were  not  rateable  at  their  mills  in  H.  in  respect  of  the  tolls  so  taken. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  township  of  Huns- 
let,  in  the  borough  of  Leeds,  in  the  county  of  York,  whereby  the  defendants 
sod  one  James  Atkinson  were  jointly  assessed  in  the  sum  of  27/.  12s.  4}(2.,  on 
a  ralnation  of  110/.  9s.  6^.,  the  defendants'  proportion  being  6/.  18s.  \d.j  the 
seviona  confirmed  the  rate  subject  to  the  opinion  of  this  Court  on  the  follow- 
iagcase: 

The  rate  was  on  '^  Fulling  mill,  scribbling  mill,  and  com  mill,  and  tolls  re- 
oeivable  in  respect  of  them.''  The  appellants  are  the  owners  of  one-fourth  part, 
and  Mr.  Atkinson  the  owner  of  three-fourths  of  the  mills,  which  are  mentioned 
m  the  statute  hereinafter  recited  as  the  Hunslet  Mills,  and  are  situate  in  the 
township  of  Hunslet.  At  the  time  of  making  this  rate  they  were,  and  still  are, 
nntenanted. 

By  the  14  O.  8,  c.  96,  s.  77,  after  citing  that;  to  the  end  that  a  full  compensa- 
tion Biay  be  made  to  the  sevend  owners,  proprietors,  and  occupiers  of  the  seve- 
ral mills  called  Nether  Mills,  Hunslet  Mills,  &c.,  now  standing  and  being 
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upon  the  river  Aire,  for  all  the  loss  and  damage  which  may  be  oocarioned  by 
making,  deepening,  or  altering  any  cutSi  dams,  locks,  or  other  works  of  naviga- 
tion, and  the  passing  of  boats  and  vessels  by  such  mills,  it  is  enacted,  that  it 
shall  be  lawful  for  the  owner,  farmer,  or  ocenpier  of  every  of  the  said  mills 
respectively  for  the  *time  being,  to  demand  and  take  for  his  own  proper  rm^oA 
use  of  the  master,  owner,  or  person  entrusted  with  the  care  of  every  ^ 
boat,  barge,  &c.,  passing  up  or  down  the  said  river  with  any  goods  on  board, 
for  which  any  tonnage  rates  or  duties  shall  be  payable  by  virtue  hereof,  the 
sum  of  1<.  as  a  passage  toll  for  passing  the  lock  or  locks  next  adjoining  to  the 
pond  or  head  of  water  belonging  to  every  such  mill,  for  the  loss  of  water  to 
every  such  mill  or  pond  respectively,  and  upon  non-payment  thereof  to  take 
out  of  the  boat  or  other  vessel  of  the  party  making  such  default,  a  reasonable 
distress  of  any  of  the  goods  on  board,  not  exceeding  20s.  in  value,  and  to  sell 
the  same,  tendering  to  the  owner,  &c.,  of  such  boat  or  vessel,  upon  demand, 
the  overplus  after  deducting  the  said  passage  toll  and  the  charges  of  sale. 

The  appellants  and  Mr.  Atkinson  were  at  the  time  of  making  the  rate,  and 
still  are,  in  receipt  of  the  passage  tolls  given  in  the  above  section  to  the  owners, 
fJEurmers  or  occupiers  of  the  Hunslet  Mills.  The  lock  where  the  tolls  have  for 
many  years  been  collected,  being  the  lock  next  adjoining  the  pond  or  head  of 
water  belonging  to  the  said  mills,  is  situate  in  the  township  of  Leeds  and  has 
been  rated  in  that  township  as  part  of  the  Aire  and  Calder  navigation,  bat  not 
in  respect  of  these  tolls.  In  the  course  of  the  navigation  adjoining  to  the  said 
pond  or  head  of  water,  vessels  after  passing  along  part  of  the  river  which  there 
forms  the  boundary  of  the  two  townships  of  Hunslet  and  Leeds,  go  along  a  cut 
or  canal  called  the  Knowstrop  Cut,  which,  as  well  as  its  towing-path,  is  wholly 
in  the  township  of  Leeds.  The  towing-path  for  the  river  navigation,  as  f^r  as 
it  extends,  is  in  the  township  of  Hunslet,  but  many  vessels  navigate  the  river 
without  using  the  towing-path,  and  pass  on  ^the  Leeds  side  of  the  river.  pit5Q5 
The  questions  for  the  opinion  of  this  Court  were,  first,  whether  such  I- 
tolls  were  rateable  ]  and  if  so,  secondly,  whether  they  were  rateable  in  the 
township  of  Hunslet.     This  case  was  argued  on  a  former  day  of  the  term  by 

Campbell  and  Blackburm,  in  support  of  the  rate.  If  the  tolls  are  rateable 
at  all,  they  are  so  in  Hunslet.  They  are  given  as  a  compensation  for  the  loss 
of  water  at  the  mills,  which  compensation  is,  by  the  act  of  parliament,  to  be 
collected  at  the  nearest  lock ;  not  indeed  within  Hunslet  township,  but  that 
makes  no  difference.  It  is  their  connexion  with  corporeal  property  that  ren- 
ders tolls  rateable.  Here  the  mills,  if  they  had  retained  their  full  flow  of  water, 
would  have  been  rateable  in  Hunslet  for  their  value,  derived  in  part  from  the 
entire  body  of  water.  Now  the  quantity  of  water  has  been  diminished,  but  the 
profits,  by  the  statutory  compensation,  continue  the  same.  It  would  be  hard 
then  if  the  township  were  to  receive  a  less  rate.  It  has  been  long  established, 
that  tolls,  when  connected  with  property  in  a  parish,  are  rateable  there,  Rex  t«. 
Cardington,  Cowp.  681;  Rex  v.  Sir  A.  Macdonald,  12  East,  324 ;  Rex  r.  The 
Oxford  Canal  Company,  4  B.  &  C.  74 ;  and  it  is  immaterial  where  the  tolls  are 
collected.  Rex  v.  Barnes,  I  B.  &  Ad.  113.  The  question  is,  not  where  they 
are  received,  but  where  the  cause  of  the  receipt  lies.  It  may  be  said,  this  is 
in  its  nature  a  passage  toll }  but,  as  regards  these  mills,  it  is  only  a  compensa- 
tion for  the  water.  It  is  only  made  a  passage  toll  for  the  purpose  of  ascertain- 
ing the  persons  who  are  to  pay  that  compensation.  [Patteson,  J.  The  mills 
are  untenanted.]  It  is  found  that  the  appellants  are  in  the  ♦receipt  of  r#cq^ 
the  tolls  given  to  the  owners  and  occupiers  ]  the  mills  are  occupied  pro  L  "^  ^ 
tan  to. 

JSir  James  ScarleU,  F.  PoUock,  Wtghfrnan,  Dundas,  and  Eeywoody  contrd. 
In  all  the  cases  which  have  been  cited,  the  profit  arose  from  something  imme- 
diately occupied  in  the  parish  for  which  the  rate  was  made.  This  is  fnlly 
pointed  out  in  the  judgments  of  Bayley,  J.,  and  Littledale,  J.,  in  Rex  v.  Coke, 
6  B.  &  C.  804,  812.     Here  nothing  that  is  occupied  in  Hunslet  acquires  any 
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increased  value  by  the  tolls.  Suppose  the  eompensation  settled,  by  agreement, 
or  bj  act  of  parliament,  had  been  an  annuity  to  the  owner  of  the  mills ;  there 
is  no  essential  distinction  between  that  case  and  the  present,  and  there  can  be 
no  donbt  that  such  annuity  might  have  been  severed  from  the  mills ;  the  owner 
might  have  kept  one  and  sold  the  other ;  or  he  might  have  granted  the  mills 
to  a  tenant  at  a  reduced  rent,  and  then  it  is  clear  that  the  occupier  would  not 
have  been  rateable  in  respect  of  the  compensation.  Nor  is  he  so  here.  It 
might  as  well  be  said,  that  if  damages  were  recovered,  or  a  stipulated  remune- 
ration pud,  for  interference  with  an  easement  (as  by  darkening  an  ancient  light), 
a  rate  might  be  laid  in  respect  of  them ;  for  it  makes  no  difference  whether 
the  compensation  be  fixed  or  casual,  or  settled  by  contract,  or  by  statute,  which 
is  in  effect  a  parliamentary  agreement.  The  vessels  which  pay  this  toll  need 
not  pass  through  any  partof  Hunslet  township,  and  the  tolls  are  not  paid  there. 
There  is  no  necessary  connexion  between  this  compensation  and  the  land  from 
which  the  easement  (the  use  of  a  larger  body  of  water)  was  taken  away.  An 
*5371  ^^'^'^^'^^  ^  ^^^7  ^^®  '''subject  of  rate  when  it  causes  a  greater  profit  to 

^  be  yielded  by  the  land  with  which  it  is  connected }  when  the  profit  is  no 
longer  yielded  by  the  land,  the  cause  of  rating  ceases.  The  effect  of  this  act 
of  parliament  has  been  to  transform  a  part  of  the  profit  of  these  mills  into  a 
toll ;  and  it  has  long  been  settled  that  a  toll  is  not  rateable  per  se,  but  as  a 
profit  from  land  occupied.  The  appellants  here  do  not  even  occupy  the  mills ; 
thej  are  owners  merely.  But  the  question  is,  what  the  mills  are  worth  to  an 
occupier.  And  if  they  were  let,  still  the  occupier  could  not  on  that  account 
claim  the  tolls,  unless  they  were  specifically  granted  to  him  by  the  owners. 
That  is  the  effect  of  the  statute,  which  gives  the  tolls  to  the  ''  owner,  farmer  or 
occupier  of  every  of  the  sud  miUs.'^  [Parkje,  J.  By  the  word  occupier,  there, 
the  legislature  may  probably  have  referred  to  some  occupier  under  an  interest 
existing  at  the  time,  but  have  intended  that  for  the  friture  the  tolls  should  vest 
in  the  owners.]  There  is  nothing  to  oblige  the  owners  to  keep  up  these  mills. 
[Lord  Tenterden,  C.  J.  The  passage  along  the  navigation  might  become  so 
n^nent  that  it  would  not  be  worth  while  to  work  them  at  all.]  Then  if  the 
mills  cease  working  on  that  account,  can  it  be  said  that  the  compensation  is  to 
cease  also  ?  for,  if  they  are  inseparable  from  each  other,  that  must  be  the  argu- 
ment. This  is  a  compensation  for  the  taking  away  of  an  easement  attached  to 
a  particular  spot.  The  act  did  not  assume  that  the  subject-matter  to  which  the 
easement  was  attached  would  never  cease  to  exist,  or  to  be  possessed  by  the 
parties  who  then  had  it  as  occupiers :  but  it  was  not  intended  that  the  compen- 
Bation  should  therefore  cease.  Our.  adv.  vult. 

*5381       *^^  Tenterden,  C.  J.,  noW  delivered  the  judgment  of  the  Court. 

^  Having  stated  the  &cts,  his  Lordship  continued  as  follows :  We  are  of 
opinion  that  this  rate  cannot  be  supported.  The  toll  itself  is  clearly  not  a  sub- 
ject of  rate ;  and  if  it  were,  it  does  not  arise  in  Hunslet.  Then  can  the  owners 
of  these  mills  be  rated  in  respect  of  the  toll  as  a  compensation  paid  to  them  for 
their  loss  of  water  ?  They  might  have  let  the  mills,  reserving  the  toll  to  them- 
telves ;  and  if  they  had  done  so,  could  they  have  been  rated  on  account  of  the 
toll?  It  appears  to  us  that  they  cannot,  in  respect  of  this  compensation,  be 
eoosidered  as  occupiers  of  any  property  in  Hunslet,  producing  a  profit  there. 
Suppose  that  instead  of  the  toll,  an  annual  rent  had  been  given,  or  a  sum  in 
gn«8  from  which  they  derived  an  income  ?  Could  they  have  been  rated  in 
respect  of  that,  as  profit  arising  from  their  property  in  Hunslet  ?  The  rule  for 
quashing  the  order  of  sessions  must  be  made  absolute.  Bule  absolute. 


The  KINO  v.  The  Inhabitants  of  PENKBIDGE.     Mat/  5. 

An  order  was  made  on  the  2l8t  of  May,  1825,  for  the  removal  of  a  pauper  to  parish  A., 
and  sotpended  on  the  same  day  on  account  of  the  infirmity  of  the  pauper..    That 
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parish  had  no  notice  of  the  order  till  the  12ih  of  Anfput,  1826,  when  it  was  senred. 
Another  order,  dated  the  24ih  of  January,  1881,  directed  that  the  order  of  remoTal 
should  be  executed,  and  80Z.  paid  to  the  remoying  parish  by  parish  A.,  and  this  order 
was  served  on,  and  the  pauper  remoTed  to,  parish  A.,  on  the  16th  of  February,  1831. 
A.  appealed  to  the  then  next  sessions,  and  the  sessions  found  that  the  original  order 
of  removal  was  not  serred  within  a  reasonable  time : 
Held,  that  it  was  not,  therefore,  Toid,  but  Toidable  only  by  appeal,  and  that  parish  A. 
ought  to  hare  appealed  to  the  next  practicable  sessions  aHer  it  had  notice  of  the 
original  order. 

An  order  was  made  by  two  justices  of  the  county  of  Stafford,  dated  the  2l8t 
of  May,  1825,  for  the  removal  of  William  Cooper  to  the  parish  of  *Lea-  ptc^og 
mington  Priors,  in  the  county  of  Warwick,  the  execution  of  which  order  I- 
was  (by  another  order  of  the  said  two  justices  endorsed  on  the  order  of  removal, 
and  made  on  the  same  day),  suspended  on  account  of  tbe  infirmity  of  the 
pauper,  which  rendered  him  unable  to  travel.  No  notice  of  this  suspended 
order  was  given  to  the  parish  of  Leamington  Priors  until  the  12th  of  August, 
1826,  when  that  parish  was  served  with  a  copy  of  the  order  of  removal,  and 
the  order  for  suspending  the  same.  Against  this  order  the  parish  of  Leaming- 
ton Priors  did  not  appeal  until  the  removal  of  the  pauper  hereinafter  mentioned. 
By  another  order  made  by  two  justices,  dated  the  24th  of  January,  1831,  and 
also  endorsed  upon  the  said  order  of  removal,  reciting  that  it  appeared  to  the 
last-mentioned  justices  that  the  said  order  of  removal  might  be  executed  without 
danger,  and  further  stating  that  it  had  been  dulv  proved  to  them  on  oath,  that 
the  expense  of  80/.  12«.  4c/.  had  been  incurred  by  the  suspension  of  the  order 
of  removal,  the  two  last-mentioned  justices  directed  that  order  to  be  forthwith 
put  into  execution,  and  the  churchwardens  and  overseers  of  the  said  parish  of 
Leamington  Priors  to  pay  to  W.  S.  therein  mentioned,  on  demand,  the  sud  sum 
of  80/.  12s.  4</.  This  last-mentioned  order,  and  the  order  of  removal,  and  the 
order  for  suspending  the  same,  were  served  on  the  parish  officers  of  Leaming;ton 
Priors  on  the  16th  of  February,  1831 ;  the  pauper  was  at  the  same  time  deli- 
livered  to  them,  and  payment  was  demanded  of  the  above-mentioned  sum.  The 
parish  of  Leamington  Priors  appealed  against  the  suspended  order  of  removal 
and  the  order  of  the  24th  of  January,  1831,  at  the  Easter  sessions  for  the 
county  of  Stafford,  in  the  year  1831,  being  the  first  sessions  after  the  removal 
of  *tho  pauper  and  demand  of  the  expenses.  Upon  the  hearing  of  the  r«c  4  a 
appeal,  the  counsel  for  the  appellants  objected  that  the  original  order  of  ■- 
removal  had  not  been  served  within  a  reasonable  time  after  it  had  been  made. 
The  court  of  quarter  sessions  were  of  that  opinion,  and  quashed  both  the  orders 
appealed  against,  subject  to  the  opinion  of  this  Oourt  on  the  above  facts.  The 
case  was  argued  on  a  former  day  in  this  term  by 

Wkately  and  Whitoomhe  in  support  of  the  order  of  sessions.  The  suspended 
order  of  removal,  not  having  been  served  for  fifteen  months  after  it  was  made, 
was  null  and  void ;  and  the  appeal,  therefore,  to  the  sessions  next  after  the 
actual  removal  of  the  pauper  was  in  good  time.  In  Rex  v.  Lampeter,  3  B.  & 
C.  454,  the  order  had  been  suspended  for  three  years,  and  no  notice  of  the 
original  order,  or  of  the  order  for  the  suspension  of  it,  had  been  given  daring 
that  period.  The  sessions  hold  the  order  to  be  null  and  void,  and  this  Court 
affirmed  their  decision.  It  is  true  the  pauper  there  had  died  before  the  service 
of  the  order,  but  the  decision  proceeded  on  the  ground  that  it  was  not  served 
within  a  reasonable  time.  In  the  marginal  note  to  Rex  v.  Llanwinio,  4  T.  IL 
473,  it  is  stated  that  an  order  of  removal  may  be  executed  a  year  after  it  is 
signed,  provided  the  circumstances  of  the  pauper  be  not  altered  in  the  interval. 
But  that  is  not  decided  in  the  case.  Lord  Kenyon  merely  said,  that  the  delay 
in  executing  the  order  might  have  had  weight  if  the  pauper's  circumstances  had 
altered.  It  will  be  said  that  the  49  G.  3,  c.  124,  s.  2,  requires  when  any  exe- 
cution of  an  order  of  removal  shall  be  suspended,  that  the  time  of  appealing 
^shall  be  computed  from  the  time  of  serving  the  order,  and  not  from  the  r^cj  | 
time  of  making  the  removal.    That  must  mean  the  legitimate  time  of  ^ 
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serrice,  Bex  v.  Alnwick,  5  B.  &  A.  184.  Here  it  was  incumbent  on  the  re- 
spondents at  the  trial  of  the  appeal,  for  the  purpose  of  supporting  the  order,  to 
show  that  it  was  served  in  proper  time,  and  that  they  could  not  do.  It  is  true 
the  appellants  in  this  case  do  not  show  any  actual  injury  sustained  by  the  delay; 
bat  the  lapse  of  time  was  in  itself  unreasonable,  and  has  been  found  so  by  the 
sessions,  who  were  the  proper  judges  of  that  question. 

ShiUty  oontrd.  The  order  was  not  void  but  voidable  by  appeal.  The  order 
itself  was  good  though  the  service  was  irregular.  The  question  of  reasonable 
time  is  a  mixed  question  of  law  and  fact,  and  could  only  oe  determined  by  the 
justices  upon  appeal.  Rex  v.  Alnwick,  5  B.  &  A.  184,  does  not  apply,  because 
in  that  case  there  was  no  service  of  the  original  order  of  removal.  If  Leaming- 
ton Priora  had  applied  to  the  sessions  next  after  the  service,  the  removing  paridi 
might  have  obtained  a  fresh  order.  This  is  analogous  to  a  case  of  process, 
where;  if  there  is  an  irregularity  in  the  service,  the  process  is  not  void,  though 
it  is  a  good  ground  for  applying  to  the  Court  to  set  aside  the  proceedings  for 
irregularity.  In  Bex  v.  Llanwinio,  4  T.  B.  473,  an  objection  was  taken  that 
there  was  an  interval  of  a  year  between  the  signing  of  the  order  by  the  justices 
and  the  execution  of  it  by  the  parish  officers ;  but  though  Lord  Kenyon  there 
answered  that  there  might  have  been  some  weight  in  the  objection  if  the  cir- 
*5421  <^^°^^^^3  0^  ^^  pauper  had  been  altered  in  the  interval,  he  did  not 
-'  say  that  in  such  a  case  the  order  would  have  been  absolutely  void. 
[Lord  Tenterden,  C.  J.  If  the  service  was  void  for  irregularity,  the  removing 
parish  could  not  use  the  order.]  In  Bex  v.  Alnwick,  5  B.  &  A.  184,  if  the 
order  had  been  actually  void  by  reason  of  the  irregularity  in  the  service,  the 
appeal  ought  not  to  have  been  permitted  to  proceed.  Here  the  circumstances 
of  the  parties  have  not  been  altered  between  the  time  of  making  and  serving 
the  order.  Cur,  adv.  vuU. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
was  a  suspended  order,  of  which  no  notice  was  given  to  the  parish  of  Leaming- 
ton Priors  till  fifteen  months  after  it  was  made,  the  pauper  having  been,  during 
that  period,  in  such  a  state  that  it  was  improper  to  remove  him.  The  order  of 
January,  1831,  in  fact  only  took  off  the  suspension.  The  suspended  order  was 
by  two  justices,  who  were  to  inquire  and  adjudicate  as  to  the  propriety  of  re- 
moving the  pauper.  The  other  order  was  by  justices  who  were  only  to  direct 
the  execution  of  the  first  order,  and  the  payment  of  the  charges  attending  it. 
The  removal,  therefore,  was  under  the  first  order,  and  there  was  an  appeal 
against  it,  on  the  ground  that,  as  it  was  not  served  for  so  long  a  period  after  it 
was  made,  it  was  a  mere  nullity ;  and  it  was  argued  that  this  being  so,  the  ap- 
peal to  the  sessions  next  after  the  actual  removal  of  the  pauper  was  in  good 
time.  If  the  first  order  had,  by  reason  of  the  death  of  the  pauper,  become  in- 
operative, it  would  have  become  a  nullity  of  course;  but  the  objection  here 
*5431  ^^^^  ^^>  ^^^^  ^^  ^^  ^^^  served  '''within  a  reasonable  time :  the  sessions 
-*  have  so  found,  and  of  that  they  are  the  proper  judges.  It  is,  however, 
a  question  for  us^  whether  the  order  was,  for  that  reason,  absolutely  null  and 
void,  or  voidable  only.  In  our  opinion  it  was  voidable  only,  and  ought  to  have 
l)een  avoided  by  appeal  to  the  next  practicable  sessions  after  it  was  served.  By 
the  omission  to  appeal  to  that  sessions,  the'' parish  to  which  the  removal  was  to 
be  made  lost  its  opportunity  of  making  that  objection  to  the  order.  In  Bex  v, 
Lampeter,  3  B.  &  C.  454,  the  appeal  was  to  the  sessions  next  after  the  service  of 
the  order.  Besides,  that  was  a  case  where  the  order  was  not  served  till  after  the 
death  of  the  pauper,  and  it  had  therefore  become  a  nullity,  as  there  could  be 
no  removal.  Here,  the  pauper  was  living  at  the  time  when  the  order  was 
served,  and  there  might,  therefore,  have  been  an  appeal  to  the  then  next  sessions. 
Bule  absolute  for  qiiashing  the  order  of  sessions. 

Vol.  XXIIL— 16 


242  Rex  t?.  Nacton.    E.  T.  1832.  [543 

The  KING  v.  The  Inhabitants  of  NACTON.     May  6. 

A.,  a  certificated  man,  was  hired  by  a  farmer  residing  in  parish  B.,  as  his  shepherd,  to 
go  into  his  service  at  Midsummer.  It  was  agreed  between  them,  that  A  shoald  hare 
a  cottage  in  B.  rent  ftree,  and  the  going  of  105  sheep  with  his  master's  flock.  The 
term  *<  going"  in  the  county  where  the  contract  was  made,  meant  that  the  sheep 
should  be  pasture-fed,  and  Uie  feeding  on  pasture  in  B.  was  worth  10^  per  annum. 
At  the  same  Midsummer  A.  hired  C.  to  serre  him  for  a  year  as  shepherd's  page,  and  he 
did  so  serre  in  parish  B.  till  the  following  Midsummer:  Held,  upon  a  special  case 
stating  Uiese  facts  as  found  by  the  sessions,  first,  that  it  was  to  be  inferred  from  the 
case,  that  the  feeding  of  the  cattle  was  .to  be  in  parish  B.,  and,  therefore,  that 
there  was  a  talcing  oif  a  tenement  of  101.  per  annum  in  that  parish  by  A 

SeconcUy,  that  G.  gained  a  settlement  by  hiring  and  seryice  with  A.,  because  the  latter 
ncTer  resided  in  parish  B.  by  Tirtue  of  the  certificate ;  for  having  come  there  to  settie 
on  a  tenement  of  10/.  per  annum,  he  was  irremovable  as  soon  as  he  came  into  the 
parish,  although  he  could  not  gain  any  settlement  there  until  he  had  resided  forty 
days. 

Upon  appeal  against  an  order  of  two  justices  for  the  removal  of  Mary  Gibson, 
widow,  and  her  children  from  the  parish  of  Nacton,  Suffolk,  to  the  *pa-   r%^AA 
rish  of  Crozton,  Norfolk,  the  sessions  quashed  the  order,  subject  to  the   ^ 
opinion  of  this  Court  on  the  following  case : — 

The  paupers  were  removed  to  the  parish  of  Crozton,  as  the  last  place  of  legal 
settlement  of  John  Gibson,  the  deceased  husband  of  the  said  Mary.  The  set- 
tlement of  the  deceased  was  in  Crozton  till  Midsummer,  1804 :  he  then  went 
under  a  yearly  hiring  into  the  service  of  R.  Stubbings,  at  Barnham,  as  shepherd's 
page,  where  he  lived  one  whole  year.  Stubbings  had  been  hired  by  J.  Chambers^ 
a  farmer  at  Barnham,  as  his  shepherd,  to  go  into  his  service  at  that  same  Mid- 
summer, and  brought  with  him  to  Barnham  a  certificate,  dated  Ist  of  June, 
1804,  acknowledging  him,  his  wife  and  children,  to  belong  to  St.  Peter,  Thetford, 
without  which  certificate  Chambers  would  not  hire  him.  Stubbinga's  agree- 
ment with  Chambers  was,  that  he  should  have  a  cottage  in  Barnham^  to  live  in 
rent  free,  the  going  of  105  sheep  with  his  master's  flock,  ten  coombs  of  barley, 
ten  coombs  of  rye,  and  firing,  in  lieu  of  wages.  The  occupation  of  the  cottage 
was  necessary  for  the  due  performance  of  the  shepherd's  service,  and  out  of 
his  allowance  he  had  to  lodge  and  maintain  his  pages.  The  appellants  con- 
tended that  this  ^' going"  was  a  tenement  sufficient  to  determine  the  certificate. 
The  sessions  found  that  the  term  'Agoing"  meant,  in  the  county  where  the  con- 
tract was  made,  that  the  sheep  should  be  pasture-fed,  but  that  in  bad  weather 
the  sheep  were  to  be  fed  on  turnips  or  hav  with  the  master's ;  and  that  the  actual 
feeding  of  the  sheep  in  pasture  in  Barnham  was  worth  more  than  10/.  a  year. 
The  question  for  the  opinion  of  this  Court  was  stated  as  follows,  Whether  there 
was 


a  year, 

stituted  j 

of  the  sessions  is  right,  but  otherwise  the  paupers  were  properly  removed  to  the 

parish  of  Crozton.     This  case  was  argued  on  a  former  day  by 

Biggs  Andrews  in  support  of  the  order  of  sessions.  The  going  of  105  sheep 
with  the  master's  flock  is  found  to  mean  that  the  sheep  should  l^  pasture-fed  ; 
there  was,  therefore,  an  ezpress  contract  between  Chambers  and  Stubbings  that 
they  should  be  so  fed )  and  the  feeding  on  pasture  being  the  value  of  107., 
Stubbings  gained  a  settlement  by  coming  to  settle  on  a  tenement  of  the  value 
of  10?.  a  year,  Rcz  v.  Benneworth,  2  B.  &  C.  775.  Rez  v.  Thomham,  6  B.  &  C. 
733,  is  not  applicable,  because  the  sessions  there  did  not  flnd  what  was  the 
n^eaning  of  the  term  '^  going." 

JPrendergast  and  Austin,  contrct.  First,  there  was  no  coming  to  settle  on  a 
tenement  by  Stubbings  in  Barnham.  If  the  sessions  were  justified  in  flbding 
that  the  term  ^^  going  "  implied  that  the  sheep  were  to  be  pasture-fed  (whi(£ 
miffht  be  questioned,  according  to  Rez  v.  Bardwell,  2  B.  &  C.  161,  and  Rez 
V.  Thomham,  6  B.  &  C.  733),  still  the  going  of  105  sheep  was  to  be  with 


545]  3  Barnewall  &  Adolfhus.  243 

his  master's  flock ;  they  were  to  be  fed  wherever  the  master  chose  to  feed  his 
own  flock,  and  that  might  be  out  of  the  parish.  Now  a  tenement  must  be  in 
some  certain  pLice,  Co.  Litt.  20  a.  Lord  Ellenborough  in  Rex  t;.  Minster, 
3  M.  &  S.  278.  [Patteson,  J.  In  Rex  v,  Darley  Abbey,  14  East,  281,  it 
was  noticed  in  argument  that  no  particular  land  was  assigned  for  the  feeding  of 
*5.iBl  ^^®  ^cattle.]     The  occupation  of  the  cottage  as  servant  and  not  as  tenant, 

^^  will  not  give  a  settlement,  Rex  v.  Seacroft,  2  M.  &  S.  472,  Rex  v. 
Cheshant,  1  B.  £  A.  473.  But,  secondly,  the  husband  of  the  pauper  did  not 
gain  a  settlement  in  Bamham  by  serving  Stubbings  while  he  resided  there  by 
virtue  of  the  certificate.  The  statute  9  &  10  W.  3,  c.  11,  enacts,  that  no  per- 
Bon  who  shall  come  into  any  parish  by  certificate  shall  be  adjudged  by  any  act 
whatsoever  to  have  procured  a  legal  settlement  in  such  parish,  unless  he  shall 
really  and  bon&  fide  take  a  lease  of  a  tenement  of  the  value  of  lOL ;  and  the 
statute  12  Anne,  c.  18,  s.  2,  prevents  the  hired  servant  of  such  certificated  per- 
son from  gaining  a  settlement  by  that  hiring  and  service.  Now  although  the 
terms  of  the  9  &  10  W.  3,  c.  11,  are  more  precise  than  those  of  the  13  &  14 
Car.  2,  c.  12,  yet  the  two  statutes  are  to  be  construed  together,  being  in  pari 
materik,  and  no  distinction  is  to  be  made  as  to  the  nature  of  the  tenement  or 
the  taking  thereof.  Rex  v.  Croft,  3  B.  &;  A.  171.  The  renting  of  a  tenement 
of  101.  a  year  and  forty  days'  residence  would  undoubtedly  avoid  a  certificate, 
Rex  V.  Findem,  2  Bott,  pi.  740,  6th  ed.,  but  not  until  the  forty  days' 
residence  was  completed.  Then  here  Stubbings's  certificate  was  not  discharged 
until  he  had  resided  in  Bamham  parish  forty  days.  During  those  forty  days, 
the  pauper's  husband  was  serving  a  certificated  person,  and  he  did  not  perform 
a  y^r's  service  after  the  certificate  was  discharged.  [Lord  Tentebben,  C.  J. 
When  the  residence  is  complete,  is  not  it  the  same  as  if  there  had  never  been  a 
certificate?] 

Lord  Tentebben,  C.  J.  It  is  now  too  late  to  contend  that  if  the  remunera- 
tzAY]  ^^^  ^^  ^  person  hired  to  serve  ^in  husbandry  be  by  the  pasture  of  cattle 
-'  on  his  master's  land,  that  this  is  not  the  taking  of  a  tenement  sufficient 
to  confer  a  settlement,  if  it  be  of  the  value  of  10^.  Here  the  sessions  have 
found  that  the  term  going  meant,  in  the  county  where  the  contract  was  made, 
pasture-feeding ;  and  that  although  in  bad  weather  the  sheep  were  to  be  fed  on 
nay  or  turnips,  the  actual  feeding  on  pasture  in  Barnham  was  worth  more  than 
10/.  a  year.  It  is  said  that  this  going  does  not  constitute  a  tenement,  because 
there  is  no  locality.  There  is  none  certainly  expressed  in  the  words  of  the 
contract  between  Stubbings  and  Chambers ;  but  it  may  be  abundantly  collected, 
from  the  other  parts  of  the  case,  that  the  feeding  of  the  sheep  was  to  be  in  Bam« 
ham ;  for,  first,  Stubbings  was  to  have  a  cottage  in  Bamham,  the  occupation  of 
which  was  necessary  to  the  performance  of  his  duty  as  shepherd,  and  the 
^*  aetoal  feeding  of  the  dieep  in  pasture  in  Bamham"  is  found  to  be  worth  more- 
than  10/.  a  year.  The  only  doubt  on  my  mind  is  as  to  the  effect  of  the  certificate. 
Upon  that  point  we  will  take  time  to  consider. 

LiTTLEBALE,  J.  It  is  perfectly  well  established,  that  if  a  party  takes  a 
teoement  of  10/.  a  year  value,  whether  he  pays  for  it  by  money  or  services,  he 
gains  a  settlement.  Here  the  sessions  have  found  that  Stubbings  was  to  have 
the  going  of  105  sheep  with  his  master's  flock,  but  it  is  not  to  be  inferred  from 
thence  that  the  sheep  were  to  be  fed  out  of  the  parish.  The  meaning  of  the 
term  going  is,  that  they  should  be  pasture-fed.  I  think,  from  the  facts  found  in 
this  case,  it  may  be  inferred  that  the  feeding  of  the  sheep  was  to  be  in  Bamham ; 
and  that  being  so,  then,  according  to  Rex  v.  Benneworth,  2  B.  &  C.  775,  the 
^^5481  ^^^1^^  ^^  ^^^  pauper  would  gain  a  ^settlement  in  Bamham,  unless 
^  he  was  prevented  by  the  certificate.  That  question  deserves  further 
consideration. 

Parke,  J.  I  am  of  opinion  that  in  this  case  there  was  a  taking  of  a  tene- 
ment within  the  statute  13  &  14  Car.  2,  c.  12,  and  that  Stubbings,  by  having 
inade  an  agreement  with  his  master  for  the  going  of  the  105  sheep,  and  residing 
in  the  paruh  forty  days,  gained  a  settlement.    It  is  too  late  now  to  question 
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the  propriety  of  the  roles,  that  the  peroeption  of  the  profits  of  land  bj  the 
mouths  of  cattle,  is  a  tenement  within  the  statute  18  &  14  Car.  2,  c.  12,  and 
that  the  occupation  of  a  tenement  of  the  value  of  lOL  will  give  a  settlement, 
whether  the  rent  be  paid  in  money  or  in  labour.  The  law  upon  that  subject 
was  finally  settled  in  Rex  v.  Benneworth,  2  B.  &  C.  775.  That  being  so,  die 
question  is,  then,  whether  it  sufficiently  appears  that  the  pasture-feeding  was 
to  be  in  Bamham ;  and  the  case  resolves  itself  into  the  question,  what  was  the 
meaning  of  the  contract  between  the  parties.  I  take  it  to  be  clear  that  the 
feeding  on  pasture  was  to  be  in  the  parish  of  Bamham,  for  the  cottage  which 
was  necessary  for  the  due  performance  of  Stubbings's  duty  as  shepherd  was  in 
that  parish,  and  the  actual  feeding  of  the  sheep  on  pasture  in  Bamham  is  found 
to  be  worth  more  than  lOZ.  a  year.  The  pauper's  nusband,  therefore,  came  to 
settle  on  a  tenement  of  1 0/.  per  annum  in  Bamham.  On  the  other  question, 
as  to  the  effect  of  the  certificate,  I  agree  that  it  should  be  further  considered. 

Patteson,  J.  I  think  that,  in  this  case,  there  was  a  taking  of  a  tenement 
by  Stubbings ;  the  only  difficulty  is  as  to  its  locality.  Rex  v.  Darley  Abbey, 
14  East,  281,  shows,  that  ^the  meaning  of  the  parties  as  to  the  place  r^e  4q 
where  cattle  are  to  be  pasture-fed,  may  be  collected  from  the  subject-  ^ 
matter  of  the  contract  and  the  other  circumstances  of  the  case.  That  being  so, 
I  infer  from  the  facts  found  by  the  sessions,  that  the  going  was  to  be  in  the 
parish  of  Bamham,  for  the  cottage  was  in  that  parish,  and  the  value  of  the 
pasture-feeding  there  is  found  to  be  of  the  value  of  10/.  As  to  the  question  on 
the  certificate,  that  may  admit  of  some  doubt.  Our,  adv,  vuU. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  have  already  decided  that  the  agreement  between  Chambers  and  Stub- 
bing9,  that  the  latter  should  have  the  going  of  105  sheep  with  his  master's 
flock,  was  a  taking  of  a  tenement  in  Barnham  parish  within  the  meaning  of  the 
statute  13  &  14  Car.  2,  c.  12.  The  point  reserved  for  consideration  was, 
whether  Stubbings  was  to  be  looked  upon  as  having  resided  in  that  parish  under 
a  certificate,  so  as  to  prevent  the  husband  of  the  pauper  from  gaining  a  settle- 
ment by  hiring  and  service  with  him.  It  was  urged,  that  as  Stubbings  could 
not  acquire  a  settlement  by  the  taking  of  a  tenement  until  he  had  resided  forty 
days  in  the  parish,  he  must,  at  all  events,  be  considered  as  having  resided  for 
those  fortv  days  under  the  certificate,  and,  consequently,  that  the  pauper  had 
not  served  him  for  a  year  after  the  certificate  was  discharged.  It  appears  to  us, 
however,  that  Stubbines  is  not  to  be  considered  as  having  resided  in  Bamham 
under  the  certificate  during  any  part  of  the  year )  for  he  came  to  settle  on  a 
tenement  of  the  value  of  10/.,  and  was  therefore  irremovable  as  soon  as  he  came 
into  the  parish.  He  never  resided  there  under  the  certificate.  The  r^ecen 
^pauper's  husband,  therefore,  was  not  serving  a  person  residing  under  a  >- 
certificate.  If  there  had  been  no  certificate  whatever,  the  case  would  have  been 
just  the  same.  Stubbings  was  irremovable  as  soon  as  he  came  to  settle  on  the 
tenement,  and  gained  a  settlement  when  he  had  resided  forty  days. 

Order  of  sessions  confirmed. 


LOWE  V.  The  Inhabitants  of  the  Hundred  of  BROXTOWE.     May  5. 

The  serrant  or  serrants  who  in  the  absence  of  a  master  have  the  general  care  and 
Bnperlntendence  of  property,  and  who  represent  him  in  his  absence,  and  not  all  who 
have  the  special  care  nnder  them  of  particular  parts  of  the  property  contained  in  a 
dwelling-house  or  manufactory,  are  the  servant  or  servants  who,  by  the  7  &  8  G.  4, 
0.  81,  s.  8,  are  required,  before  any  action  be  brought  against  the  hundred  for  damage 
by  rioters,  to  go  before  a  justice,  and  state  upon  oath  the  names  of  the  oifenders,  axid 
submit  to  examination  touching  the  circumstances  of  the  olTenee. 

The  swearing  before  a  justice  to  a  deposition  previously  prepared,  is  a  sufficient  suV 
mission  to  examination,  within  the  meaning  of  the  act,  if  the  justice  require  nothing 
fturther. 
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DoelArmdon,  tiler  tteting  the  felonioiiB  demolition  of  premiseiy  alleged  that  the 
penon  who  went  before  the  Justioe,  eabmitted  himself  to  examination,  and  became 
boond  to  proMcnte  the  offenders  when  apprehended,  such  offendert  being  then  and  there 
unknaten  to  the  plaintiff,  or  to  the  party  bound :  Held,  after  rerdict,  that,  assuming 
any  allegation  on  this  point  to  be  necessary  under  the  present  statute,  this  was  suffi- 
cient, as  it  eonld  only  be  snstained  by  proof  that  all  the  offenders  were  unknown. 

This  was  an  action  against  the  hundred  of  Broztowe,  in  the  county  of 
Nottingham,  on  the  statute  of  7  &  8  G.  4,  c.  31;  to  recover  damages  for  injury 
done  to  a  mill,  steam  enginci  movable  machinery,  furniture,  goods,  and  fix- 
tores,  which  had  been  feloniously  damaged  or  destroyed  by  persons  riotously 
and  tumultnously  assembled  together.  The  declaration  stated  the  felonious 
destruction  of  the  premises,  and  that  the  plaintiff  being  the  party  damnified  in 
that  behalf,  and  one  George  Turton  the  younger,  being  the  servant  who  had 
the  care  of  the  property  so  damaged  and  destroyed  as  aforesaid,  did,  within 
seven  days  after  ihe  commission  of  the  offence,  to  wit,  on  the  15th  of  Octoberi 
*5511  ^^^^'  E9  ^^01^  H.  Cope,  a  justice  of  peace  residing  near  and  '^'havinff 

^  jurisdiction  over  the  place  where  such  offence  had  been  committed,  and 
the  said  George  Turton  the  younger  submitted  to  the  examination  of  such 
justice,  touching  the  circumstances  of  the  offence,  and  became  bound  bv  recog* 
nisance  before  me  said  justice  to  prosecute  the  said  offenders  when  apprehended, 
ntch  offenders  being  then  and  Uiere  unknovm  to  the  plaintiff,  or  to  ike  mid 
Oeorge  Turton  the  younger,  according  to  the  form  of  the  statute ;  and  the  said 
plaintiff  offered  to  submit  to  the  examination  of  the  justice,  and  to  become 
bound  by  recognisance  to  prosecute  the  offenders  when  apprehended ;  but  the 
said  justice  declined  to  examine  him,  or  to  take  such  recognisance.  Plea,  the 
general  issue.  At  the  trial  before  Parke,  J.,  at  the  last  Spring  assizes  for  the 
county  of  Nottingham,  it  appeared  that  the  plaintiff  was  the  owner  of  a  mill 
and  premises  at  Seeston,  in  the  hundred  of  Broxtowe,  in  the  county  of  Notting- 
ham; and  that  on  the  11th  of  October,  1831,  they  had  been  feloniously  de- 
stroyed or  damaged  by  rioters.  Two  points  were  made ;  first,  that  G.  Turton, 
the  plaintiff's  servant  who  went  before  the  magistrate,  had  not  satisfied  the 
statute  by  submitting  himself  to  examination ;  secondly,  that  he  was  not  the 
only  person  who,  under  the  circumstances  of  the  case,  ought  to  have  been 
examined.  The  facts  as  to  those  points  were  as  follows : — G.  Turton,  who 
resided  in  a  house  adjoining  the  mill,  had  the  general  care  and  superintendence 
of  it,  and  in  the  absence  of  the  plaintiff  was  sole  master.  There  were  160  per^ 
sons  employed  on  the  premises ;  they  had  left  the  premises  on  the  11th  of 
Oetober  at  five  minutes  past  twelve,  and  G.  Turton  remained  there  after  they 
were  gone,  and  between  twelve  and  one  o'clock  of  that  dav,  during  their  absence, 
*5521  the  premises  were  attacked  by  a  mob.     The  plamtiff  had  *not  been  on 

^  the  premises  on  that  day ;  he  lived  at  Nottingham,  which  was  four  miles 
distant  George  Turton  the  elder  had  the  care  of  the  steam-engine ;  his  duty 
was  to  look  after  the  fire,  keep  the  steam  up,  and  to  work  the  machinery :  but 
sll  orders  either  for  stopping  or  setting  the  engine  to  work,  or  for  repairing  it 
when  necessary,  were  given  by  G.  Turton  the  younger.  Turton  the  elder  was 
in  a  coal-yard  very  near  the  mill,  when  the  mob  came.  The  steam-engine  was 
stopped.  William  Turton,  a  person  employed  to  watch  the  building  during  the 
night  (but  having  nothing  to  do  there  in  the  day-time),  watched  in  the  mill  aU 
the  night  of  the  10th,  and  went  to  bed  about  ten  in  the  morning :  he  lodged  in 
a  dwdling-houae  belonging  to  the  plaintiff;  he  was  his  own  master  during  the 
day-time.  Half  an  hour  oefore  the  people  went  to  their  dinner  on  the  11th, 
he  was  called  up  by  a  person  in  the  house,  and  was  on  the  premises  when  the 
mob  came.  Oeorge  Piatt,  a  millman  in  the  plaintiff's  employ  on  the  11th  of 
Oetober,  was,  at  the  time  when  the  mob  came,  dining  at  two  or  three  hundred 
yards  firom  the  mill.  G.  Turton  the  younger,  within  seven  days  after  the 
transactioo,  went  before  a  magistrate  to  depose  as  to  the  damage  done.  The 
&cts  spoken  to  by  him  were  previously  taken  down  in  writing  by  the  magis- 
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tnte's  clerk,  and  reduced  to  the  form  of  a  deposition.  It  was  then  read  over 
to  him  by  the  magistrate,  and  he  was  sworn  as  to  its  truth.  The  plaintiff  also 
offered  himself  to  the  magistrate  to  be  examined,  but  the  latter  declined  to 
examine,  on  the  ground  that  he  had  no  knowledge  of  the  transaction.  Upon 
these  facts,  it  was  objected  by  Ooulbum,  Serjt.,  that  the  statute  7  &  8  G.  4, 
c.  31,  s.  3,  which  requires  the  servant  or  servants  who  had  the  care  of  the 
property  damaged,  to  go  before  the  justice,  had  not  'f'been  satisfied,  inas-  r^cgo 
much  as  O.  Turton  the  younger,  who  went  before  the  justice  to  be  >- 
examined,  was  one  only  of  several  servants  (William  Turton,  the  night-watch- 
man, and  others)  who  had  the  care  of  such  property,  and  should  also  nave  gone 
before  the  justice ;  and  that  at  all  events  Turton  the  elder,  who  had  the  care  of 
the  steam-engine,  ought  to  have  been  examined,  to  entitle  the  plaintiff  to  re- 
cover any  damages  for  its  destruction.  Secondly,  assuming  that  Turton  the 
younger  was  to  be  considered  the  servant  who  had  the  general  care  of  all  the 
property  damaged,  still  his  swearing  to  a  deposition  prepared  by  another  person, 
was  not  a  submitting  to  the  examination  of  the  justice  within  the  meaning  of 
the  statute.  The  Teamed  Judge  directed  a  verdict  for  the  plaintiff,  out 
reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
damages. 

Goulbum,  Serjt.,  in  this  term  moved  to  enter  a  nonsuit,  or  to  reduce  the 
damages,  or  to  arrest  the  judgment.     The  7  &  8  0.  4,  c.  31,  s.  3,  requires 
either  that  the  person  damnified  or  the  servant  or  servants  who  had  the  care 
of  the  property  damaged,  shall,  within  seven  days  after  the  commission  of  the 
offence,  go  before  some  justice  of  the  peace,  and  state  upon  oath  the  names  of 
the  offenders  if  known,  and  shall  submit  to  the  examination  of  such  justice 
touching  the  circumstances  of  the  offence,  &c.     Here  G.  Turton  the  younger 
did  not  submit  to  the  examination  of  the  justice,  but  merely  swore  to  an 
affidavit  drawn  up  for  him  by  the  clerk.     That  would  not  have  been  a  sufficient 
compliance  with  the  9  G.  1,  c.  22,  s.  8,  which  required  the  party  to  give  in  his 
examination  on  oath.     The  statute  52  G.  3,  c.  130,  s.  4,  also  required  that  the 
party  damnified  should  give  in  his  examination  on  oath  before  a  justice,  &c., 
yet  Abbott,  J.,  '''commenting  on  those  words  in  Nesham  v,  Amstrong,   r^^^ 
1  B.  &  A.  146,  says,  "  the  words  in  the  statute  are,  examination  upon   ^ 
oath,  and  not  on  aJidavit ;  the  statute  points  at  an  inquiry  before  justices,  not 
a  mere  affidavit."     The  object  of  the  statute  was  that  the  justice  should,  by 
an  examination  of  the  party,  make  inquiry   into  the  circumstances   of  the 
offence.     But,  secondly,  the  present  statute  requires  that  the  party  damnified, 
or  the  servant  or  servants  who  had  the  care  of  the  property,  shall  submit  to 
the  examination.     Now  G.  Turton  the  younger,  who  was  examined,  was  not 
the  servant  having  the  care  of  the  property  within  the  meaning  of  the  act. 
The  property  was  under  the  care  of  several  persons ;  they  ousht  all  to  have 
been  examined  as  to  their  knowledse  of  the  transaction,  or  it  ought  to  have  been 
shown  that  they  had  no  means  of  Knowledge,  Duke  of  Somerset  t;.  Mere,  4  B. 
&  C.  171,  and  the  judgment  of  Bayley,  J.,  in  that  case  was,  that  persons  who 
had  the  care  of  part  of  the  premises  delegated  to  them  by  a  steward,  ought  to 
have  been  examined.     So  here,  Turton  the  elder,  who  had  the  care  of  the 
steam-engine,  and  W.  Turton  the  watchman,  ought  to  have  been  examined. 
[Pa&ke,  J.     In  that  case  the  steward  and  under-stcward  lived  at  a  distance 
from  the  premises.     W.  Turton  the  watchman  had  not  the  care  of  the  premises 
at  the  time  when  they  were  attacked  by  the  mob.     He  was  his  own  master  in 
the  day-time,  and  his  duty  ended  with  the  night  watch.]     Turton  the  elder  had 
the  exclusive  care  of  the  steam-engine,  and  to  entitle  the  plaintiff  to  recover 
damages  for  its  destruction,  he  ought  at  all  events  to  have  been  examined. 
Bolfe  V.  The  Hundred  of  Elthome,  1  M.  &  M.  185,  shows  that  all  the  servants 
who  ''  had  the  care"   of  the  premises  must  be  examined.     The  object  of  the 
statute  is,  that  the  public  should  have  the  '''information  of  all  the  per-  picci^c 
sons  who  are  likely  to  have  any  knowledge  of  the  transaction.  ^ 
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Then  the  jadgment  must  be  arrested.  The  declaration  states  that  Ot,  Tarton 
the  yoonger  went  before  the  justice  and  submitted  to  his  examination,  and 
became  bound  by  recognisance  to  prosecute  the  offenders  when  apprehended, 
sach  offenders  being  then  unknown  to  him  or  the  plaintiff.  It  does  not  allege, 
as  it  ought,  that  Tarton  and  the  plaintiff  did  not  know  any  of  the  offenders. 
In  Thurtell  v.  The  Hundred  of  Mutford,  3  East,  400,  an  affidavit  stating  that 
the  person  who  made  it  did  not  know  the  person  or  persons  committing  the 
offence,  without  adding  that  he  did  not  know  any  of  them,  was  held  to  be 
insufficient.  Le  Blanc,  J.,  there  said,  "  The  statute,  at  all  events,  meant  that 
the  party  should  go  before  the  magistrate*  to  be  examined  whether  he  know  or 
do  not  know  the  persons  who  committed  the  fact,  or  any  of  them."  Trimmer 
V.  The  Hundred  of  Mutford,  6  D.  &  R.  10,  decides  the  same  point.  The  title 
of  the  plaintiff  to  recover  damages  depends  on  the  fact  of  his  not  knowing  any 
of  the  offenders ;  that  being  so,  the  declaration  should  have  negatived  his  know- 
ledge  of  any  of  them.  Our.  adv,  vulL 


SAME  V.  SAME. 

This  was  an  action  brought  by  the  same  plaintiff  to  recover  damages  for  the 
destruction  of  a  quantity  of  silk  which  was  in  soak  when  the  premises  were 
attacked  by  the  mob.  It  had  been  put  in  soak  in  the  wash-house  by  George 
Turton  the  elder,  about  ten  o'clock ;  he  was  the  person  employed  to  wash  it, 
^5561  '^^  ^^  usually  remained  in  soak  six  or  eight  hours ;  he  had  locked  the  ""door 
-'  of  the  wash-house,  and  hung  the  key  up  by  the  side  of  the  boiler  of  the 
steam-engine.  It  was  contended,  in  this  case,  that  he  was  the  servant  who 
had  the  care  of  the  silk,  the  property  damaged,  within  the  meaning  of  the 
statute ;  and,  therefore,  ought  to  have  been  examined.  The  learned  Judge 
reserved  the  point,  and  Goulbum,  Serjt.,  in  this  term,  moved  to  enter  a  non- 
suity  or  to  arrest  the  judgment  on  the  objection  taken  in  the  former  case. 

Our,  adv,  wM. 


MTJSTEIIS  v:  The  Inhabitants  of  The  Hundred  of  THURGARTON. 

This  was  an  action  for  damages,  in  consequence  of  a  felonious  beginning  to 
demolish  the  plaintiff's  dwelling-house,  and  destruction  of  his  furniture.  The 
declaration  stated  that  one  James  Lowsby  was  a  servant  of  the  plaintiff,  who 
at  the  time  of  committing  the  said  offences  had  the  care,  char^,  and  custody 
of  the  said  dwelling-house,  and  fixtures  and  property  therein,  and  having 
knowledge  of  the  circumstances  of  the  said  offences,  within  seven  days,  to  wit, 
on  the  13th  of  October,  went  before  T.  B.,  a  justice,  to  be  examined  on  his 
oath  touching  the  circumstances,  and  on  his  oath  declared  that  he  did  not  know 
the  said  offenders,  or  any  or  either  of  them,  and  became  bound  by  recognisance 
to  prosecute  the  offenders,  being  then  and  there  unknown  to  J.  L.,  &c.  Plea, 
general  issue.  At  the  trial  before  Parke,  J.,  at  the  last  assizes  for  the* county 
of  Leicester,  it  was  made  a  question  whether  the  said  James  Lowsby  was  a 
servant  having  the  care  of  the  property  within  the  meaning  of  the  statute.  It 
appeared  that  the  plaintiff,  Mr.  Musters,  the  owner  of  the  house,  had  been 
*^VH  ^^^^  itom.  home  about  a  fortnight  at  the  time  when  the  offence  ^was 
■•  committed.  During  his  absence  Lowsby  was  usually  left  in  charge  of 
the  house.  If  anything  was  wanted  for  the  family,  or  any  repairs  required  to 
be  done  to  the  house,  Lowsby,  and  not  the  other  servants,  gave  orders  to  the 
tradesmen  in  Nottingham.  He  had  the  key  of  the  wine  cellar  during  his 
master's  absence.  If  beer  was  wanted,  he  bought  the  malt  and  ordered  the 
beer  to  be  brewed.    There  were  other  servants  in  the  house  at  the  time  of  the 
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riot.  Lowsbj  was  not  then  in  the  house,  bat  standing  on  the  road  near  to  the 
honse  and  stables.  He  was  bailiff  on  the  10th  of  October.  The  nnder-baller 
had  the  care  of  the  plate  to  clean  it,  and  slept  in  the  pantry,  in  which-  the 
plate-chest  was  kept.  It  was  objected  that  the  other  servants,  and  particularly 
the  under-bntler,  ought  to  have  been  examined.  The  jury  found  specially  that 
Lowsby  had  the  general  care  and  superintendence  of  the  whole  establishment, 
house,  furniture,  and  fixtures,  in  the  absence  of  his  master.  Gotdbum  now 
moved  upon  the  same  grounds  as  in  the  last  case.  Cur.  adv.  wdi. 


BEMROSE  V.  The  High  Constable  of  the  Borough  of  DERBY. 

The  declaration  in  this  case  stated,  the  plaintiff  went  before  the  justice  and 
submitted  to  be  examined,  and  entered  into  recognisance  to  prosecute  the  offen- 
ders when  apprehended,  they  being  unknown.  Jrlea,  not  guilty.  At  the  trial 
before  Bayley,  B.,  at  the  last  assizes  for  the  county  of  Derby,  it  appeared  that 
the  plaintiff  was  one  of  two  colessees  of  the  premises  for  the  damaging  of  which 
the  action  was  brought;  but  he  was  the  sole  occupier.  It  was  oojected,  first, 
that  the  action  ought  "^to  have  been  brought  by  the  two  lessees ;  se-  r^^^Q 
condly,  that  they  ought  both  to  have  gone  before  the  justice.  The  ^ 
learned  Judge  overruled  the  objections,  but  reserved  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit.     A  verdict  having  been  found  for  the  plaintiff, 

Balguyj  on  a  former  day,  moved  to  arrest  the  judgment  upon  the  objection 
taken  in  Lowe  v.  The  Hundred  of  Broxtowe,  and  for  a  nonsuit  upon  the  points 
reserved. 

Per  Curiam.  Supposing  evjsn  that  the  other  party,  who  was  a  mere  lessee, 
and  not  an  occupier,  was  a  person  damnified  within  the  act,  still  the  plaintiff 
might  maintain  an  action  for  the  injury  done  to  the  premises,  and  recover  da- 
mages in  proportion  to  his  interest  therein.  The  act  only  requires  the  persons 
damnified,  or  such  of  them  as  shall  have  knowledge  of  the  circumstances  of  the 
offence,  to  go  before  the  justice.  Here  the  plaintiff  was  the  only  person  dam- 
nified who  could  have  such  knowledge,  for  he  was  the  sole  occupier  of  the  pre- 
mises.    As  to  the  other  point.  Our.  adv.  vult. 

Lord  Tenterden,  C.  j.,  now  delivered  the  judgment  of  the  Court. 

These  were  actions  brought  on  the  second  section  of  the  stdtute  7  &  8  G-.  4, 
c.  81,  to  recover  damages  for  the  destruction  of  property  by  riotous  assemblies 
of  persons  committing  offences  within  the  description  of  the  first  part  of  that 
section.  Some  minor  points  were  disposed  of  by  the  Court  in  the  course  of  the 
arguments.  The  points  reserved  for  our  consideration  depend  upon  the  con- 
struction of  the  third  section  of  the  statute.     These  relate, 

♦First,  to  the  character  of  the  person  who  went  before  the  justice.         r^fiRQ 

Secondly,  to  the  course  pursued  on  the  appearance  before  the  justice.    ^ 

Thirdly,  to  the  sufficiency  of  the  declaration  in  the  averment  regarding  those 


The  first  two  points  were  argued  as  grounds  for  nonsuit  (they  having  been 
reserved  at  the  trials),  and  the  last  as  a  ground  for  arresting  the  judgment. 

The  third  section  of  the  statute  is  this :  that  no  action  or  summary  pro- 
ceeding as  thereinafter  mentioned  shall  be  maintainable  by  virtue  of  that  act, 
for  the  damage  caused  by  any  of  the  said  offences,  *^  unless  the  person  or  per- 
sons damnifiea,  or  such  of  them  as  shall  have  knowledge  of  the  circumstances 
of  the  offence,  or  the  servant  or  servants  who  had  the  care  of  the  property  da- 
maged, shall,  within  seven  days  after  the  commission  of  the  offence,  go  before 
some  justice  of  the  peace  residing  near  and  having  jurisdiction  over  the  place 
where  the  offence  shall  have  been  committed,  and  shall  state  upon  oath  before 
such  justice  the  names  of  the  offenders,  if  known,  and  shall  submit  to  the  exa- 
mination of  such  justice  touching  the  circumstances  of  the  offence,  and  become 
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bound  hj  recognisance  before  him  to  prosecute  the  offenders  when  appre 

hended."(«) 

t-e^i  *The  object  of  the  second  section  of  this  statute  is  to  make  it  the  in- 
^  ^  terest  of  all  the  inhabitants  of  a  district  to  exert  themselves  in  the  timely 
*5fil1  ^PPi^^^^Q  ^  riotous  "''assemblies,  and  in  the  prevention  of  the  serious 
•'  loss  that  such  assemblies  maj  cause  to  the  particular  individuals  who 
are  the  first  victims  of  their  lawless  outrage,  and  not  to  stand  quietly  by,  either 
through  fear  or  indifference,  while  the  property  of  a  neighbour  is  destroyed, 
and  the  rioters  acquire  that  increase  of  strength  which  always  accompanies  un- 
resiruned  violence,  until  the  evil  extends  itself,  and  in  the  end  falls  upon  the 
heads  of  those  by  whose  forbearance  the  strength  and  power  of  mischief  were 
permitted  to  increase. 


o-i- 


a)  Before  the  stat  7  &  8  G.  4,  c  27,  which  repealed  parts  of  the  stat  1  G.  1,  eess.  2, 
i  (commonlj  called  the  Biot  Act),  the  inhabitants  of  the  hundred  were  liable  for  da- 
mage done  by  a  riotona  mob  to  the  full  extent,  and  oould  not  relieve  themaelvea  from 
Buch  Uftbillty  by  conricting  the  offendera ;  nor  was  it  necessary  for  the  party  injured  to 
go  before  a  magistrate  or  give  any  notice  before  bringing  this  action.  Since  the  repeal 
of  that  part  of  the  riot  act,  the  present  atat  7  &  8  Q.  4,  c.  81,  has  been  passed,  also 
gifing  a  remedy  agunat  the  hundred  for  damage  done  by  a  riotona  mob  to  the  ftill  ex- 
tent, and  there  ia  still  no  elauae  by  which  the  hundred  are  relieved  by  convicting  the 
offeoden.  The  legialature,  however,  haa  thought  proper  to  introduce  tiie  proviaions  in 
8.  3,  as  sttfted  in  the  judgment. 

What  the  precise  object  was  in  adding  such  a  clause  to  the  present  act,  it  is  difficult 
to  say.  The  inhabitanta  of  the  hundred  seem  to  haye  no  peculiar  interest  in  imme- 
diatriy  knowing  the  circumstances  of  the  case  or  the  names  of  the  offenders ;  they  are 
not  bound  to  prosecute,  nor  are  they  relicTed  if  they  do ;  and  there  is  no  probability  of 
eoUoaon  between  the  parties  damaged  and  the  mob.  The  clause  appears  to  have  been 
taken  from  aect.  8  of  the  9  Q.  1,  c.  22,  commonly  called  the  Black  Act,  which  is  also 
repealed,  an  act  of  a  Tory  different  description,  making  the  hundred  liable  for  damage 
(not  exceeding  200^.)  done  by  wilftil  fire,  or  maiming  cattle,  or  cutting  trees,  offences 
rrequentiy  committed  in  secret,  and  as  to  which  collusion  with  the  party  professing  to 
be  daaaaged  ia  Tery  poaaible.  That  clause  enacts,  that  no  person  shall  recover  any  da- 
magae  by  virtue  of  the  act,  unleaa  he  or  they  by  themselves  or  their  servants,  within 
two  daya  after  auch  damage  done,  shall  giye  notice  of  such  offence  committed  unto  some 
of  the  inhabitants  of  aome  town,  &c.,  near  to  the  place  where  any  such  fact  shall  be 
eemmitted,  and  shall  wiUiin  four  days  after  such  notice  give  in  his  or  their  examination 
upon  oath,  or  that  of  his  or  their  servant  or  servants  that  had  the  care  of  his  or  their 
houses,  outhouaea,  &c.  &o.,  before  any  juatioe  of  the  peace  of  the  county,  &c.,  where 
luch  fact  ahall  be  committed,  whether  he  or  they  do  Imow  the  peraon  or  peraons  that 
committed  such  fact,  or  any  of  them ;  and  if  upon  such  examination  it  be  confessed 
that  he  or  they  do  know  the  person  or  persons  committing  the  said  fact,  or  any  of  them, 
that  then  he  or  they  ahall  be  bound  by  recognisance  to  prosecute  such  offender,  &c. 
The  statute  27  Blii.  o.  18,  limiting  the  luUnLUy  of  the  hundred  in  caae  of  robberiee,  contained 
a  nmilar  clause,  a.  11.  By  aect  9  of  the  Black  Act,  if  any  one  of  the  offendera  be  con- 
victed within  six  montha  the  hundred  shall  not  be  liable.  And  so  the  statute  of  Elisa- 
beth discharged  the  hundred  if  any  one  of  the  offenders  were  apprehended  by  hue  and 
ery.  (See  the  conclusion  of  18  Ed.  1,  st.  2,  c.  2,  and  of  28  Ed.  8,  c.  11.)  In  these  cases 
information  from  the  parties  as  to  the  facts,  and  their  knowledge  of  tne  offenders,  was 
meet  important  to  the  hundred,  in  order  that  by  due  diligence  in  finding  out  and  prose* 
eating  the  offenders  they  might  relieve  themselves  from  fiie  burthen  of  making  good  the 
damage.  A  clause  in  the  aame  words  as  the  eighth  section  of  the  Black  Act  was  indeed 
introduced  into  a  subsequent  statute,  62  G.  8,  c.  130,  which  was  paased  to  extend  the 
Biot  Act  and  Black  Act  to  buildings,  erections,  and  engines  used  in  trade ;  and,  singn- 
enongh,  giyes  a  remedy  against  the  hundred  for  riotous  demolition,  but  none  for 


viUbl  burning,  yet  it  takes  the  clause  in  question  from  the  Black  Act  and  applies  it  to 
the  eaae  of  riotous  demolition.  By  thia  act,  too,  no  advantage  ia  given  to  the  hundred 
in  ease  of  a  conviction.  The  motivea  aasigned  by  two  of  the  Judges  in  Nesham  v* 
Armstrong,  1  B.  &  A.  146,  for  the  introduction  of  this  enactment  in  52  G.  8,  c.  180, 
teem  rather  applicable  to  the  Black  Act.  The  66  G.  8,  c.  126,  which  extends  the  re- 
medy against  the  hundred,  &c.,  to  collieries  and  mines,  contains  a  similar  clause  to  that 
in  question,  and  here,  too,  a  conriotion  of  the  offendera  does  not  diacharffe  the  hundred. 
The  57  G.  8,  e.  19,  a.  88,  seems  to  extend  the  remedy  againat  the  hundred  to  damage 
dose  by  riotona  moba  to  houses  or  other  buildings  where  Uiere  is  no  beginning  to  demo- 
lish, yet  it  refers  only  to  1  G.  1,  sees.  2,  c.  5,  and  does  not  require  any  examination 
hefore  a  magistrate. 
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The  object  of  the  third  section  is  to  famish  the  means  of  bringing  the 
offenders  to  trial  and  to  punishment :  and  this  for  the  sake  of  example,  not  of 
vengeance.  In  the  ordinary  form  of  indictments,  the  offence  is  alleged  to  be 
the  evil  example  of  all  others ;  and  I  urell  remember  to  have  heard  a  most 
learned,  eloquent,  and  humane  Judge  of  the  Court  of  Admiralty,  in  passing 
sentence  upon  a  convict,  conclude  his  judgment  with  these  words,  vis.,  "  that 
by  the  example  of  your  sufferings,  others  may  be  deterred  from  following  the 
example  of  your  crime." 

'''That  this  is  the  only  object  of  the  third  section  appears  by  the  view    r^cgn 
of  the  subsequent  parts  of  the  statute,  in  which  there  is  no  provision    >- 
that  the  district  shall  be  relieved  from  compensating  the  damage  by  the  con- 
viction of  the  offenders,  as  was  done  in  some  particular  cases  under  some  of 
the  former  and  now  repealed  acts. 

This  object  must  be  kept  in  view  in  the  consideration  and  construction  of 
the  third  section.  The  persons  who  are  to  go  before  the  justice  are  to  enter 
into  a  recognisance  to  prosecute  the  offenders  when  apprehended.  In  the 
absence  of  the  master,  the  servant  or  servants  who  had  the  care  of  the  property 
damaged  are  to  go  before  the  justice.  Who,  then,  are  the  persons  answering 
this  description  t  We  are  all  clearly  of  opinion  that  the  person  or  persons, 
whether  one  or  more  than  one,  who  have  the  general  care  and  superintendence 
of  the  property,  who  represent  the  master  in  his  absence,  are  the  persons 
answering  this  description,  and  not  all  who  have  the  special  care  under  them 
of  particular  parts  of  the  property  contained  in  a  dwelling-house  or  manufactory. 
In  the  two  actions  against  the  hundred  of  Broxtowe,  George  Turton  the  younger 
appears  by  the  evidence  very  clearly  to  have  had  the  general  care  and  superin- 
tendence of  the  manufactory;  and  in  the  action  against  the  hundred  of  Thur- 
garton,  James  Lowsby  was  the  person  answering  this  description,  and  found  by 
the  jury  to  be  so,  upon  a  question  put  to  them  on  that  point. 

If  the  persons  having  the  general  care  and  superintendence  are  not  the 
persons  intended  by  the  statute,  it  will  be  necessary  in  many  cases,  that  a  very 
great  number  of  individuals  should  go  before  the  justice,  and  enter  into  the 
recognisance.  In  the  case  of  a  manu&ctory,  there  will  be  several  persons 
having,  in  one  sense  of  the  ^words,  the  care  of  particular  parts  of  the  r^n^M 
property :  one  person  of  one  engine  or  part  of  the  machinery,  another  I- 
of  another,  one  of  the  raw  material  to  be  delivered  out  for  manufacture, 
another  of  the  article  after  it  has  passed  one  stage  or  process,  another  when  it 
is  to  undergo  a  subsequent  process,  another  when  the  whole  process  shall  be 
completed,  and  many  others  who  are  employed  upon  it  in  its  different  stages. 
So  in  a  dwelling-house  occupied  by  a  large  family,  one  servant  will  have  the 
especial  care  of  the  linen,  another  of  the  plate,  another  of  the  knives  and  forks, 
several  others  probably  of  the  furniture  of  particular  rooms  or  apartments,  and 
the  result  will  be  that  the  inferior  workmen  or  inferior  servants,  men  and 
women,  adults  and  non-adults,  must  all  go  before  the  justice  and  enter  into  the 
recognisance,  lest  all  or  at  least  some  part  of  the  property  should  be  excluded 
from  the  compensation,  and  all  this  without,  in .  any  degree,  furthering  the 
object  of  the  act.  If  it  should  happen  that  any  person  of  this  description  have 
any  knowledge  that  may  lead  to  the  discovery  or  apprehension  of  a  particular 
offender,  they  may  be  expected,  as  is  their  duty,  to  give  their  information  at  a 
more  convenient  time,  and  in  a  more  effectual  manner ;  and  this  even  before 
the  person  having  the  general  care  goes  before  the  justice,  and  who  may  then 
represent  such  an  offender  as  being  known,  for  there  is  nothing  that  confines 
that  person  to  speak  only  of  his  own  personal  knowledge,  and  if  he  speaks  upon 
the  knowledge  or  information  of  others,  the  justice  may  and  ought  to  require 
the  attendance  of  such  others  before  him.  The  question  only  is,  what  is  sufficient 
in  the  first  instance. 

The  second  point  regards  the  course  pursued  on  the  appearance  before  the 
justice. 
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*5641  *^°  ^^^  ^^  ^^  cases,  the  person  who  went  before  the  justioe  had  sab- 
^  mitted  to  him  a  deposition  previoiiBly  prepared ;  the  justice  read  the 
deposition,  the  person  made  oath  to  it  before  him,  and  nothing  more  took  place. 
It  was  urged  that  this  was  not  a  submission  to  the  examination  of  the  justice 
within  the  meaning  of  the  act.  But  we  all  think  that  it  was  ]  the  person  was 
there  present  before  the  justice ;  the  justice  might  have  asked  any  questions 
that  he  thought  proper,  and  the  person  must  have  answered  them  in  the  best 
way  be  could  :  he  could  not  be  examined  unless  the  justice  chose  to  examine 
him;  by  his  yery  presence  he  submitted  himself  to  examination;  and  his 
deposition  might  furnish  materials  for  an  examination,  which  the  justice  might 
not  otherwise  have.  In  Buller's  Law  of  Nisi  IVius,  part  8,  ch.  1,  it  appears 
that  in  several  of  the  cases  there  mentioned  on  the  statute  of  Hue  and  Cry,  an 
affidavit  was  made  and  no  objection  taken  on  that  ground. (a) 

The  last  point  is  on  the  form  of  the  declaration :  and  the  objections  are  made 
after  verdict  and  not  on  demurrer.  The  allegation  in  the  declaration  is,  that 
the  person  who  went  before  the  justice  submitted  himself  to  examination,  and 
became  bound  to  prosecute  the  offenders  when  apprehended,  sitch  offenders  being 
then  and  there  iin^oton,  as  was  alleged  in  the  first  two  cases,  to  the  plaintiff 
or  George  Tnrton,  in  the  third,  to  James  Lowsby,  and  in  the  last,  generally 
without  naming  the  person  who  had  gone  before  the  justice.  The  objection 
was,  that  it  was  not  alleged  that  the  offenders  were,  and  every  one  of  them  was, 
unknown,  or  that  no  one  of  them  was  known. 

It  is  not  necessary  to  decide,  whether  any  allegation  of  this  kind  be  essential 
*5651  ^°  ^^  ^tion  on  this  statute ;  ^because  we  are  all  of  opinion  that  the  alle- 
-'  gation  is  sufficient.  If,  in  fact,  any  one  of  the  offenders  was  known,  it 
would  not  be  true  that  the  offenders  were  unknown  in  the  proper  sense  of 
those  words.  If  any  of  them  were  known  at  the  time,  the  proof  of  that  fact 
would  have  falsified  the  assertion. 

The  cases  cited  in  moving  for  the  rules,  are  all  clearly  distinguishable  from 
this. 

In  The  Duke  of  Somerset  v.  Mere,  4  B.  &  C.  167  (^which  was  a  case  on  the 
9  0. 1,  c.  22),  the  steward  who  gave  in  his  examination  before  a  magistrate, 
did  not  reside  on  the  spot.  In  the  case  of  Nesham  v,  Armstrong,  1  B.  &  A. 
146,  the  question  arose  on  the  fourth  section  of  the  52  Ot.  3,  o.  130,  which 
provides  that  no  person  or  persons  shall  recover  unless  he,  she,  or  they  give  his, 
her,  or  their  examination  on  oath,  and  of  several  partners,  plaintiffs,  one  only 
was  examined.  The  other  two  cases,  Thurtell  t;.  Hundred  of  Mutford,  3  East, 
400,  and  Trimmer  v.  Hundred  of  Mutford,  6  B.  &  R.  10,  were  upon  the  statute 
9  G.  1,  c.  22,  which  requires  that  the  person  injured  shall  give  in  his  examina- 
tion upon  oath  (or  that  of  his  servant,  &c.),  "  whether  he  l^ew  the  persons  that 
committed  the  offence  or  any  of  them/'  and  the  plaintiff  in  each  of  those  cases 
had  omitted  to  comply  with  that  express  condition.  But  this  act  of  parliament 
does  not  impose  as  a  condition,  that  an  oath  in  this  particular  form  shall  be 
taken. 

For  the  reasons  given,  we  think  there  should  be  no  rule  granted  in  either  of 
these  four  cases.  Rules  refused. 

(a)  And  tee  Lord  £llenborough*8  judgment  in  Thurtell  v.  The  Hundred  of  Mutford, 
3  East,  405. 


♦566]    »The  KING  v.  The  Inhabitants  of  HATFIELD  BROAD  OAK. 

May  5. 

A.  bong  in  possession  of  a  copyhold  estate  of  inheritance,  offered  to  give  it  up  to  his 
ion  and  hdr,  if  he  would  pay  off  15/.  which  he,  A.,  had  borrowed  on  the  estate,  and 
would  permit  A.  and  his  wife  to  reside  on  it  rent  flree  during  their  lives.  The  son 
paid  off  the  151.,  and  was  admitted  to  the  copyhold  estate  upon  the  surrender  of  his 
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fktlier.  The  admittance  recited  the  Terbal  agreement  between  A.  and  his  son,  and 
the  payment  of  the  162.  A.  and  his  wife  continued  afterwards  to  reside  on  the  estate 
with  their  son : 
Held,  that  ft'om  the  terms  of  the  oonyeyanoe,  and  the  state  of  the  family,  natural 
love  and  affection  must  be  taken  to  haye  formed  an  ingredient  in  the  consideration, 
and,  therefore,  this  was  not  the  purchase  of  an  estate  or  interest  whereof  the  con- 
sideration did  not  amount  to  80/.,  within  the  9  G.  1,  c.  7,  s.  6. 

Upon  an  appeal  against  an  order  of  two  jastices,  whereby  John  Greygoofie, 
his  wife  and  children,  were  removed  from  the  parish  of  Takeley,  in  the  county 
of  Essex,  to  the  parish  of  Hatfield  Broad  Oak,  in  the  same  county,  the  ses- 
sions confirmed  the  order,  subject  to  the  opinion  of  this  Court  in  the  following 
case: — 

The  pauper  had  gained  a  settlement  by  hiring  and  service  in  Hatfield  Broad 
Oak,  but  he  afterwards  returned  to  and  lived  with  his  father,  who  was  then  in 
possession  of  a  copyhold  estate  and  premises  of  inheritance  in  the  respondent 
parish  Takeley,  to  which  estate  he  had  been  admitted  on  the  death  of  his  father, 
as  heir  at  law,  in  1757.  After  the  pauper's  return,  and  about  twenty-four 
years  ago,  the  pauper's  father  told  the  pauper  that  he  would  give  up  the  estate 
and  premises  to  him,  as  they  would  be  nis  afterwards  by  heirship,  if  he  would 
pay  off  a  debt  of  15/.  which  he  (the  father)  had  borrowed  upon  them,  and  if 
he  would  permit  him  (the  father)  and  his  wife  (the  pauper's  mother)  to  reside 
upon  them  rent  free  during  the  rest  of  their  lives.  The  pauper  paid  off  the 
sum  of  15/.  for  the  purpose  of  relieving  his  father  from  that  debt,  and  was  duly 
admitted  to  the  estate  and  premises  upon  surrender  of  his  &ther.  The  father 
and  mother  continued  to  reside  upon  the  premises ;  the  father  till  his  death, 
the  mother  till  the  "Hime  of  the  removal ;  and  the  pauper  did  so  for  r^Rg^ 
eighteen  years  after  his  admittance,  and  cained  no  subsequent  settle-  ■- 
ment.  The  admittance  of  the  pauper  on  the  surrender  of  his  father  (in  1807), 
contained  no  statement  of  any  consideration  except  the  verbal  agreement  be- 
tween the  pauper  and  his  father,  and  the  payment  of  the  15/.  by  the  pauper. 
The  sessions,  in  confirming  the  order,  stated  their  opinion  to  be,  that  this  was 
a  purchase  of  an  estate  for  less  than  80/.,  the  only  apparent  consideration 
being  the  payment  of  the  15/.  by  the  pauper  on  his  father's  account,  vrhich 
payment  originated  in  the  want  of  the  father ;  and  therefore  no  settlement  was 
gained  under  the  9  O.  1,  c.  7. 

Mirehoiue  and  Rylandy  in  support  of  the  order  of  sessions.  The  only  ques- 
tion is,  whether  this  was  a  purchase  of  an  estate  for  less  than  30/.  within  the 
statute  9  O.  1.  The  sessions  have  found  that  it  was.  The  onlv  apparent  oon- 
sideration  is  the  payment  of  15/.  by  the  pauper.  Rex  v.  Martley,  5  East,  40, 
may  be  cited  on  the  other  side,  but  there  the  pauper  was  residing  on  his  estate 
when  the  order  of  removal  was  made.     Here  he  had  ceased  to  reside. 

Knox  and  BuUocky  eo7itrd.  The  question  of  purchase  is  not  excluded  by  the 
finding  of  the  sessions,  for  the  case  is  stated  for  the  express  purpose  of  taking 
the  opinion  of  the  Court  whether  or  not  the  transaction  is  a  purchase  within 
the  statute.  The  conveyance  here  must  be  considered  under  all  the  circum- 
stances, as  having  been  made,  not  for  the  sole  consideration  of  15/.,  but  for 
^another  consideration  mixed  with  that,  and  which,  lookine  to  the  par-  r^ce^Ms 
ties  and  what  passed  between  them  at  the  time,  could  only  be  natural  ^ 
love  and  affection ;  and  this  would  prevent  the  operation  of  the  statute,  how* 
ever  small  a  part  of  the  consideration  it  might  form.  Rex  v.  Ufton,  8  T.  R.  251. 

Lord  Tenterden,  G.  J.  I  think  the  sessions  have  not  come  to  the  right 
conclusion.  From  the  terms  of  the  conveyance  and  the  state  of  the  family  at 
the  time,  I  think  that  natural  love  and  affection  must  certainly  be  taken  to 
have  formed  an  ingredient  in  the  consideration ;  and  if  so,  this  was  not  a  pecu- 
niary purchase  for  less  than  80/.  within  the  meaning  of  the  statute. 

LiTTLEDALE,  J.  The  15/.,  the  debt  charged  on  the  estate,  was  not  the  only 
consideration  for  this  conveyance.    This  is  clear  from  the  agreement  that  the 
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pauper  should  allow  his  father  and  mother  to  reside  upon  the  premiaes  rent 
&ee  during  the  rest  of  their  lives. 

Pa&ke,  J.  This  was  a  convejance  of  the  property,  in  consideration  of  na- 
toral  love  and  affection,  and  subject  to  a  certain  burthen.  I  think  the  sessions 
came  to  a  wroxiff  conclusion. 

Patteson,  tf.,  concurred.  Order  of  sessions  quashed.(a) 

(a)  S«6  Tetley  v.  Tetley,  4  Bing.  21i. 


*6e9]    *The  KING  v.  The  Inhabitants  of  AYLESBURY.     May  5. 

A  panper  was  bound  apprentice  by  the  tnutees  of  a  publio  oharitj.  The  master  cove- 
nanted to  find  hfan  meat,  drink,  apparel,  washing,  ke.  Before  the  ezecation  of  the 
indenture,  the  father  of  the  pauper,  who  was  not  a  party  to  it,  agreed  with  the  master 
to  find  the  pauper  clothing  and  washing  daring  the  term ;  and  he  did  so.  It  did  not 
appear  that  the  trustees  were  priTj  to  this  engagement. 

Held,  that  the  indenture  did  not  require  to  be  stamped,  because  either  the  agreement 
by  the  father  to  provide  clothes  was  not  a  thing  secured  to  be  giyen  to  or  for  the 
benefit  of  the  master,  within  the  66  G.  8,  c.  184,  sched.  part  1,  tit  Apprenticeship, 
or,  assuming  that  it  was,  then  it  was  void  as  being  a  fraud  on  the  trustees,  who  hid 
beond  out  the  apprentice  on  the  faith  that  the  master  was  to  provide  clothes. 

On  appeal  against  an  order  of  removal  from  Aylesbury  to  Lsighton  Bozzardi 
in  the  county  of  Bedford^  the  sessions  quashed  the  order^  subject  to  the  opinion 
of  this  Court  on  the  following  case : 

The  pauper,  on  the  4th  of  November,  1823,  was  bound  apprentice  by  the 
trustees  of  a  public  charity  to  William  Fryer  for  seven  years.  The  master 
covenanted  to  find  the  pauper  meat,  drink,  apparel,  washing,  lodging,  and  all 
other  thines  needful  during  the  apprenticeship.  Before  the  indenture  was 
executed,  we  father  of  the  pauper,  who  was  no  party  to  it,  agreed  with  the 
master  to  find  the  pauper  clothing  and  washing  during  the  term,  and  he  ac- 
cordingly did  so  during  great  part  of  the  time ;  and  the  clothes  and  washing  so 
supplied  might  amount  to  101.  in  value.  The  master  said  he  would  not  have 
taken  the  pauper  unless  the  father  had  made  such  agreement.  There  was  no 
evidence  that  the  trustees  of  the  charity  were  privy  to  this  arrangement.  The 
indenture  was  not  stamped,  and  it  was  objected  by  the  appellants,  that  the  ap« 
prentice  had  not  been  bound  by,  or  at  the  sole  charge  of  a  publio  charity ;  and, 
therefore,  that  the  want  of  a  stamp  rendered  the  indenture  invalid ;  and  the  ses- 
*5701  ^^^^  allowed  the  objection.  The  question  for  the  opinion  of  this  Court 
-*  *was,  whether  the  indenture  ought  to  have  been  stamped  under  the 
statute  55  O.  3,  c.  184.(a) 

MaUbjfy  in  support  of  the  order  of  sessions.  The  clothing  and  washinff  agreed 
to  be  found  by  the  father  during  the  apprenticeship  were  a  matter  or  tning  se- 
cured to  be  given  for  the  use  and  benefit  of  the  master,  with  and  in  respect  of 
the  apprentice,  within  the  meaning  of  the  55  O.  8,  c.  184,  sched.  part  1,  tit. 
Apprenticahipy  and  the  indenture  consequently  ought  to  have  had  a  11.  stamp. 
[L^  TsNTEBDEN,  C.  J.  Is  not  the  case  of  Bex  v.  Leighton,  4  T.  B.  732, 
eonclusive  on  this  point  f  There  the  father  of  an  apprentice  covenanted  in  the 
indenture  to  find  and  provide  for  his  son  meat,  drink,  and  lodging  on  every 
Sunday  m  the  year  during  the  term,  and  also  to  provide  him  with  apparel  and 
washing;  and  it  was  held  that  such  agreement  by  the  father  was  not  a  benefit  to 
the  master  for  which  a  duty  was  required  by  the  stat.  8  Anne,  c.  9,  s.  45,  which 
enacted,  that  where  anything,  not  being  money,  shoiild  be  given,  contracted 
for,  or  secured  to  or  for  the  use  or  benefit  of  the  master,  the  duty  should  be 

(«)  By  the  66  Q.  8,  c.  184,  sohed.  part  1,  tit  AppraUiee9h^,  it  is  enacted,  that  if 
the  sum  of  mon^,  or  the  value  of  any  other  matter  or  thing  whidi  shall  be  paid,  given, 
■atigned,  or  oonveyed  to  or  for  the  use  or  benefit  of  the  master  or  mistress,  with  or  in 
rcspoet  of  sneh  apprentice,  &o.,  or  both  the  money  and  value  of  such  other  matter  or 
tiung,  shaU  not  amount  to  8(M.,  a  dn^  e(  It  shall  be  paid. 
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paid  for  the  full  value  of  such  thing.]  There  the  coyenant  was  in  the  inden- 
tnre  itself.  Here  the  father's  agreement  was  contrary  to  the  master's  covenant 
In  Rex  V,  Mattishall^  8  B.  &  C.  733,  before  the  execution  of  an  indenture,  the 
master  having  said  that  the  apprentice  should  have  better  clothes,  the  parish 
officers  ^agreed,  on  the  execution  of  the  indenture,  to  give  him  21,  for  pK^yi 
the  purpose  of  buying  clothes,  which  they  did  accordingly,  and  it  was  *- 
held  that  the  money  so  paid  by  them  was  an  expense  incurred  by  reason  of  an 
indenture  of  apprenticeship  within  the  56  G.  8,  c.  139,  s.  11,  and  therefore  that 
the  indenture  required  the  assent  of  two  justices. 

Lord  Tenterden,  C.  J.  I  cannot  distinguish  this  case  from  Rex  v.  Leigh- 
ton,  4  T.  R.  732,  where  this  point  seems  to  have  been  very  fully  considered. 
That  case  turned  upon  the  8  Anne,  c.  9,  s.  45,  the  words  of  which  are  very 
similar  to  those  of  the  55  G.  3,  c.  184,  sohed.  part  1,  tit.  ApprenticeMpf  and 
the  decision  proceeded  on  the  ground  that  there  was  no  obligation  on  the  part  of 
the  master,  in  the  absence  of  express  stipulation,  to  provide  clothes  or  suste- 
nance for  an  apprentice,  and  therefore  that  the  agreement  so  to  do  by  the  father 
could  not  be  considered  a  benefit  to  the  master ;  and  the  concluding  words  of 
Lord  Kenyon's  judgment  apply  to  the  present  case :  "  The  clear  meaning  of  the 
statute  of  Anne  is,  that  where  money  or  money's  worth  is  given  to  the  master 
by  the  friends  of  the  apprentice  by  way  of  premium,  a  duty  ought  to  be  paid  for 
it ;  but  that  where  meat,  clothes,  &c.,  are  to  be  provided  for  the  apprentice,  no 
duty  is  payable,  because  there  is  not  anything  given  to  the  master,**  It  is  urged 
that  that  case  is  distinguishable,  because  there  the  father  covenanted  in  the  in- 
denture to  provide  clothes,  &c.,  but  that  here  the  benefit  is  given  to  the  master 
by  the  father's  agreement  independent  of  the  indenture.  But  that  agreement 
being  prior  to  the  indenture,  if  it  was  made  without  the  ^knowledge  of  r^^nn 
the  trustees  of  the  charity,  it  was  a  fraud  upon  them,  and  therefore  void,  ■- 
even  if  the  providing  clothes  could  be  considered  as  anything  given  to  or  for  the 
benefit  of  the  master )  but  I  think  that  the  agreement  by  the  father  to  provide 
clothes  cannot  be  considered  as  having  that  effect. 

LiTTLEDALE,  J.     I  think  this  case  falls  within  Rex  v,  Leighton,  4  T.  R.  732. 

Parke,  J.  It  is  said  that  there  is  a  benefit  conferred  on  the  master  by  the 
agreement  of  the  father  to  provide  clothes,  and  that  that  is  equivalent  to  a  sum 
01  money.  Assuming  it  to  be  so,  the  agreement  was  then  a  fraud  on  the  trus- 
tees of  the  charity,  for  it  is  clear  from  the  covenant  in  the  indenture  that  they 
bound  out  the  pauper  on  the  faith  that  the  master  was  to  find  apparel,  &c. ;  see 
Rex  V,  The  Inhabitants  of  Baildon,  ante,  427 ;  and  the  latter  could  not  have 
sued  the  father  for  not  providing  clothes,  for  there  was  no  binding  engagement 
on  him  so  to  do. 

Patteson,  J.,  concurred. 

Campbell  and  Monro  were  to  have  argued  against  the  order  of  sessions. 

Order  of  sessions  quashed. 


*The  KING  v.  The  Inhabitants  of  the  Parish  of  ST.  GILES,  in  the     [*673 
City  of  YORK.     May  5. 

Lands  purchased  by  volantary  oontribution  were  conveyed  to  trustees,  for  the  purpose 
of  erecting  thereon  a  Lunatio  Asylum,  and  for  such  other  purposes  relative  thereto  as 
should  be  determined  by  the  subscribers.  The  asylum  was  originally  designed  for 
parish  paupers  or  other  indigent  persons,  but  the  fVmds  being  insufficient,  a  limited 
number  of  affluent  persons  were  afterwards  admitted  at  certain  rates  of  payment  in 
proportion  to  their  abilities.  From  this  and  other  sources  of  revenue  the  trustees, 
after  paying  all  the  expenses  of  the  establishment,  had  accumulated,  in  five  years, 
profits  to  the  amount  of  2000Z.,  part  of  which  had  been  laid  out  in  buildings  and  pur- 
chases for  the  institution,  and  j^art  continued  to  accumulate.  All  benefactors  of  202. 
or  upwards  were  governors,  and  they  exercised  the  entire  control  over  the  asylum  and 
its  ftinds.    The  trustees  derived  no  personal  benefit  from  the  institution : 
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Htld,  thftt  as  the  bnUding  produced  a  profit,  it  was  rateable,  and  that  the  traetees,  who 
were  the  owners,  and  fii  actaal  receipt  of  the  profits,  were  the  persons  liable  to  be 
rated. 

Upon  an  appeal  by  the  trustees  of  the  York  Lunatic  Asylum  aeainst  a  rate 
made  for  the  relief  of  the  poor  of  the  parish  of  St.  Giles,  in  the  city  of  York, 
whereby  the  trustees  were  rated  for  and  in  respect  of  the  said  asylum }  the 
sessions  quashed  the  rate,  subject  to  the  opinion  of  this  Court  on  the  following 
case: — 

In  1774,  a  number  of  voluntary  subscribers  raised  a  fund  for  purchasing 
certain  premises  within  the  respondent  parish,  containing  four  acres  two  roods 
twelve  perches,  and  by  the  conveyance  thereof  it  was  declared  that  the  premises 
were  so  purchased  "  for  the  purpose  of  erecting  thereon  a  convenient  house  for 
the  reception  of  lunatics,  to  be  denominated  ^  The  Lunatic  Asylum,' "  and  for 
such  other  intents  and  purposes  relative  to  the  said  charitable  undertaking  as 
should  be  thought  proper  by  the  subscribers,  or  the  major  part  of  them.  The 
purchase-money  amounted  to  828/.  The  conveyance  of  the  property  was  taken 
in  the  uames  of  seven  trustees,  which  trustees  and  the  survivors  or  survivor  of 
them,  and  the  heirs  of  such  survivor  were  to  stand  and  be  seised  of  and  in  the 
same  for  the  purpose  of  erecting  thereon  a  house  (as  above  stated),  and  any 
*5741  ^^^''^  ^^  other  buildings  commodious  for  the  same,  and  for  any'*'  other 
-'  intent  and  purpose  relative  thereto,  which  should  be  ordered  from  time 
to  time  by  the  subscribers  or  the  major  part  of  them  at  a  general  meeting,  or 
by  any  committee  of  such  subscribers  to  be  dulv  appointed  at  such  meeting. 
The  asylum  was  originally  designed  for  lunatics  being  either  parish  paupers  or 
members  of  indigent  families ',  but  the  finances  of  the  institution  being  inade- 
quate to  the  maintenance  of  that  description  of  persons  only,  a  limited  number 
of  affluent  patients  were  afterwards  admitted  at  rates  of  payment  in  proportion 
to  their  abilities,  with  a  view  of  providing  a  surplus  from  the  payments  by  this 
class  towards  the  support  of  the  most  necessitous.  The  asylum  is  now  a  large 
and  flourishing  establishment,  having  seventy-nine  male,  and  sixty-eight  female 
patients ;  and  in  respect  of  these,  the  trustees  receive  yearly  payments  varying 
from  low.  to  20/.,  or  weekly  payments  varying  from  three  guineas  to  6».  Of 
the  patients,  sixty-two  pay  only  6«.  per  week.  Nearly  the  whole  of  these  last 
are  parish  paupers. 

Belonging  to  the  institution  is  a  fund  founded  in  1789  by  the  executor  of 
Mr.  T.  Lupton,  and  thence  called  ''Lupton's  Fund,"  subject  to  the  sole  con- 
trol aod  disposition  of  the  Archbishop  of  York  for  the  time  being.  This  fund, 
which  has  Deen  considerably  augmented  by  subsequent  donations,  now  consists 
of  12,180/.  stock  in  the  3  per  cent,  consolidated  Dank  annuities,  and  the  divi- 
dends thereof  are  directed  by  the  founder  to  be  exclusively  appropriated  to  the 
maintenance  of  lunatic  parish  paupers  and  other  indigent  lunatics  within  the 
city,  county  of  the  city,  and  county  of  York.  Three  hundred  pounds  per 
*5751  ^°^^°^  ^^  directed  by  the  archbishop  to  be  paid  out  of  this  fund  to  the 
-^  ^asylum,  the  remainder  being  still  suffered  to  accumulate  at  interest. 

From  1825  to  1830  inclusive,  the  donations  amounted  only  to  249/.  The 
balance  in  the  hands  of  the  trustees  in  1825  was  1579/.,  and  in  1830  it  had 
increased  to  2572/.  The  institution  had  also  made  purchases  and  erected  build- 
ings out  of  the  moneys  accumulated  in  their  hands  during  this  period,  to  the 
imount  of  1000/. ;  so  that  the  accumulation  during  the  five  years  was  about 
2000/. 

All  benefactors  to  this  institution  of  20/.  or  upwards  at  one  time,  as  well  as 
certain  public  functionaries  for  the  time  being,  are  governors,  who  exercise  the 
entire  control  over  the  asylum  and  its  funds.  A  committee  of  governors  is 
appointed  every  quarter  at  a  general  meeting,  and  to  them  is  delegated  the 
power  of  auditing  the  accounts,  contracting  with  tradesmen  for  provisions, 
hiring  and  dischargmg  servants^  determining  what  sums  are  to  b^e  paid  by 
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patiento,  and  what  persons  are  to  be  admitted^  diflohargiDg  pati^ta,  and  otheiv 
wise  giving  such  oiders  and  directionB  as  they  think  requisite. 

The  paid  officers  of  the  institution  receive  salaries  amounting  altogether  to 
986/.  a  year.  The  apothecary  resides  in  the  asylum,  and  has  two  mmished 
rooms  appropriated  to  his  own  separate  use,  in  addition  to  his  salary,*  which 
would  be  greater  without  the  occupation  of  these  rooms.  The  house  servant 
and  matron  likewise  live  in  the  house,  but  have  no  exclusive  apartments  except 
bed-rooms.  The  various  attendants  and  domestic  servants,  and  the  lunatics, 
are  the  only  other  inmates  of  the  house.  The  last  conveyance  from  the  old  to 
new  trustees  bears  date  in  1808,  and  by  it  the  legal  estate  in  the  asylum,  and 
the  ^unds  belonging  to  it,  are  vested  '''in  them  *^  upon  trust  for  the  said  rit^K.nc 
charitable  institution,  or  to  be  from  time  to  time  subservient  and  sub-  ^ 
ject  to  such  intents  and  purposes  relative  to  the  same  which  shall  be  ordered  by 
the  subscribers,  or  the  major  part  of  them,  at  some  general  meeting/'  Of  the 
seven  new  trustees  two  only  now  survive,  and  they  are  also  governors.  The 
surviving  trustees  do  not  derive  any  personal  benefit  from  the  institution.  The 
asylum  is  situate  in  the  respondent  parish,  and  several  persons  in  consequence 
of  being  employed  about  it  have  gained  settlements  in,  and  become  chargeable 
to,  the  said  parish.     The  rate  was  in  these  terms : — 

<<  100/.    The  trustees  of  the  Lunatic  Asylum,  8/.  15s."    The  trustees  appealed 
on  two  grounds ;  first,  that  the  asylum  was  not  rateable  by  law ;  and,  secondlyi 
that  if  it  were  rateable,  the  trustees  were  not  persons  liable  to  be  assessed. 
The  case  was  argued  on  a  former  day  in  this  term  by 

Cresswelly  in  support  of  the  order  of  sessions.  As  to  the  first  point,  the 
general  rule  is,  that  a  building  erected  and  used  for  charitable  purposes  is  not 
rateable  if  no  profit  whatever  be  derived  from  it  by  any  person.  Now  here, 
although  the  governors  exercise  a  control  over  the  funds,  neither  they  nor  the 
trustees  derive  any  benefit  from  them.  There  are  no  persons,  therefore,  who 
receive  a  profit  from  the  use  of  the  building,  and  conseouently  it  is  not  rateable. 
But,  secondly,  these  trustees  are  not  persons  liable  to  be  rated,  none  of  them 
deriving  any  profit  from  the  institution ;  and  as  a  poor-rate  is  a  tax  on  the 
person  in  respect  of  property,  not  on  the  property  itself,  there  can  be  no  rate 
unless  some  persons  be  liable  to  be  rated.  Rex  *v.  The  Salters  Load  r^^^^y 
Sluice  Navigation,  4  T.  R.  780;  Rex  t;.  Sculcoates,  12  East.  40;  Rex  L  ***' 
V,  Liverpool,  7  B.  &  C.  61,  and  Rex  v.  Trustees  of  the  River  Weaver  Naviga- 
tion, 7  B.  &  C.  70,  note  (c).  In  Rex  v.  Woodward,  5  T.  R.  79,  a  quakers' 
meeting-house  was  solely  appropriated  to  charitable  and  religious  purposes,  the 
basement-story  being  divided  into  a  number  of  small  rooms,  one  occupied  by  a 
door-keeper,  with  a  small  salary,  payable  out  of  the  quakers'  donations ;  the 
remainder  by  a  number  of  their  poor,  who  were  likewise  maintained  out  of  the 
same  fund ;  the  meeting-house,  or  upper  part,  being  also  appropriated  solely  to 
religious  and  charitable  purposes;  and  it  was, held  that  neither  the  trustees  nor 
any  other  person  were  rateable,  for  there  was  no  occupier,  nor  any  profit  made 
of  the  premises.  Rex  v.  Agar,  14  East,  256,  will  be  relied  upon  by  the  other 
side ;  but  there  the  trustees  of  the  meeting-house  were  the  original  proprietors 
of  the  land  on  which  it  was  erected ;  and  it  produced  a  profit,  which  they  dis- 
posed of  as  they  pleased.  In  Rex  v,  St.  Bartholomew's  the  L^,  4  Burr.  2435, 
the  governors  of  St.  Bartholomew's  Hospital  were  held  not  to  be  rateable  occu- 
piers; and  in  Rex  v,  St.  Luke's  Hospital,  2  Burr.  1053,  it  was  held  that  the 
five  lessees  being  mere  nominal  trustees,  could  not  be  esteemed  occupiers,  or 
rated  as  such.  Here  the  trustees  have  no  personal  benefit  from  the  funds,  and 
no  control  over  them.  It  is  true  that  money  is  received  from  some  of  the  per- 
sons taken  into  the  asylum,  but  the  trustees  do  not  receive  it :  its  application 
is  directed  by  the  governors  and  subscribers ;  and  it  is,  and  must  be,  wholly 
applied  in  furtherance  of  the  charitable  objects  of  the  institution. 

*CfoUman  and  Alexander y  corUrd.    The  cases  cited  are  distinguishable  r#(^7o 
from  the  present.    In  Rex  v.  St.  Luke's  Hospital^  2  Burr.  1058,  the  trus-  *- 
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tees  had  no  benefioial  occupation  urbateyer.  In  Bex  v.  Salter's  Load  Sluice,  4  T. 
E.  730,  the  commissioners  of  the  navigation  were  directed  by  statute  to  apply  the 
whole  of  the  tolls  to  public  purposes,  and  to  no  other.  So  in  Bex  v,  Liverpool,  7 
B.  &  C.  61,  the  act  of  parliament  required  that  the  sums  levied  by  rate  should  be 
applied,  after  paying  off  the  debt  incurred  in  making  the  dock,  to  keeping  it  in 
repair,  and  to  no  other  use  or  purpose  nrhatsoever.  So,  in  Bex  v.  The  Trustees 
of  the  River  Weaver,  7  B.  &  G.  70,  note  (c),  the  act  of  parliament  confined  the 
application  of  the  tolls  to  public  purposes.  In  Bex  v.  Woodward,  5  T.  B.  79, 
the  meeting*house  was  solely  appropriated  to  religious  and  charitable  uses,  and 
no  profit  whatever  was  made  of  it  by  the  trustees.  So  in  Bex  v.  Waldo,  Cald. 
358,  no  profit  waA  made  of  the  building ;  but  here  it  is  manifest  that  a  con- 
siderable profit  has  been  derived  from  the  occupation  of  the  property.  In  five 
years,  an  accumulation  of  2000^.  has  taken  place  after  paying  all  current  ex- 
penses. Whether  that  sum  be  necessary  or  not  for  carrying  on  the  institution 
does  not  appear.  At  all  events,  it  is  a  present  profit.  It  is  no  answer  to  say 
that  the  occupiers  are  bound  to  apply  this  sum  to  the  purposes  of  the  institu- 
tion. They  have  not  done  so  in  the  first  instance,  but  have  suffered  the  money 
to  accumulate,  and  laid  it  out  in  land.  While  it  is  so  dealt  with,  there  is,  for 
the  time  at  least,  a  beneficial  occupation.  And  if  so,  the  trustees  must  be  the 
*5791  P^"^^^  ^  ^  rated,  for  the  legal  estate  is  in  them ;  *and  the  occupation 
^  by  the  servants  and  lunatics,  with  their  permission,  must  be  their  occu* 
pation.  In  Bex  v.  Agar,  14  East,  256,  the  trustees  of  a  methodist  chapel  re- 
ceiving money  annually  for  the  rent  of  the  pews,  were  held  rateable  for  the 
profits  made  of  the  building,  though,  in  fact,  they  expended  the  whole  of  what 
they  received  in  making  disbursements  for  repairs,  &c.,  and  to  attendants  in 
the  chapel,  and  in  paying  the  salaries  of  the  preachers,  and  were  not  authorised^ 
more  than  the  trustees  of  this  asylum,  to  put  the  money  in  their  own  pockets. 
That  case  is  precisely  in  point.  Our,  adv.  vult. 

Lord  Tentebden,  G.  J.,  now  delivered  the  judgment  of  the  Gourt.  After 
stating  the  fiicts  of  the  case,  his  Lordship  proceeded  as  follows : — 

Upon  these  facts,  it  seems  to  us  impossible  to  say,  that  this  building  does 
not  produce  a  profit  by  means  of  the  entertainment  of  those  persons  who  are 
able  to  pay  for  their  reception ;  and  if  any  profit  be  made,  the  application  of  it, 
when  made,  is  immaterial  as  to  the  question  of  rateability.  Then,  supposing 
the  bailding  to  be  rateable,  the  next  question  is,  who  are  the  occupiers  to  be 
rated  f  Not  the  servants,  for  they  cannot  be  considered  as  occupiers,  and  cer- 
tainly not  the  unhappy  lunatics  received  into  the  building.  Then  the  property 
being  subject  to  rate,  the  trustees,  who  are  in  the  actual  receipt  of  the  profits, 
must  be  the  persons  rateable.  There  are  no  persons  who  can  be  rateable  but 
the  owners,  and  these  are  the  owners.  The  case  is  not  distinguishable  from 
Rex  V,  Agar,  14  East,  256.     The  order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 


*580]     *EDWABD  THOBPE  r.  WILLIAM  THOBPE.    May  8. 

A.  remitted  a  bill  of  exchange  to  B.,  to  be  paid  to  a  third  person  on  A.'8  acoonnt.     B. 

disconnted  the  bill,  but  £d  not  pay  over  the  prooeeds,  npon  which  A.  sned  him  in 

WBomprit  for  money  had  and  received : 
field,  that  in  this  action  a  set-off  was  admissible. 

Assumpsit  for  money  had  and  received.  The  cause  was  referred  to  a  bar- 
rister, who  in  his  award  stated,  that  before  the  commencement  of  this  action,  a 
Bom  of  448/.  was  and  still  is  due  from  the  plaintiff  to  the  defendant  \  that  before 
the  commencement  of  the  said  action,  the  defendant  received  from  the  plaintiff 
a  sum  of  13/.,  and  also  a  bill  of  exchange  for  84/.  endorsed  and  payable  to  the 
plaintiff,  which  sum  of  money  and  bill  of  exchange  were  so  received  by  the 
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defendant  for  the  purpose  of  being  paid  to  one  J.  Wigfull,  on  account  of  a  debt 
due  to  the  said  J.  W.  from  the  plaintiff;  that  the  defendant  received  the 
amount  of  the  said  bill  before  the  commencement  of  this  action,  and  that  the 
said  several  sums  of  13Z.  and  84/.  have  not  been  paid  to  the  said  J.  W.  accord- 
ing to  the  purpose  for  which  the  same  were  so  received  by  the  defendant,  but 
are  still  in  his  hands;  whereupon  if  the  Court  should  be  of  opinion,  that  the 
sum  due  from  the  plaintiff  to  the  defendant  might  be  set  off  in  this  action 
against  the  said  sums  of  13/.  and  84/.  received  by  the  defendant,  then  the  arbi- 
trator ordered  a  verdict  to  be  entered  for  the  defendant ;  otherwise  a  verdict 
for  the  plaintiff,  with  damages  to  the  amount  of  either  or  both  of  the  said  sums, 
according  to  the  decision  of  the  Court  upon  the  question  of  set-off.  A  rule 
having  been  obtained  calling  on  the  plaintiff  to  show  cause  why,  upon  this 
award,  a  verdict  should  not  be  entered  for  the  defendant,  the  Court  ordered  the 
case  to  be  set  down  in  the  special  paper,  and  it  was  now  argued  by 

*KeUy,  for  the  plaintiff.  The  bill  in  this  case  was  delivered  by  the  piccoi 
plaintiff  to  the  defendant  for  a  specific  purpose,  namely,  the  payment  of  ^ 
a  debt  due  from  the  plaintiff  to  a  third  party.  The  defendant  retained  the  pro- 
ceeds in  breach  of  trust.  Trover  would  have  lain,  and  there  no  cross  demand 
could  have  been  alleged ;  and  the  bill  was  not  given  under  circumstances  upon 
which  a  lien  could  arise.  It  makes  no  difference  in  principle  that  the  action  is 
for  money  had  and  received.  In  Buchanan  and  Others,  assignees  of  Duff  and 
Brown,  against  Findlay  and  Others,  9  B.  &  C.  738,  which  was  an  action  in  this 
form.  Duff  and  Brown  had  remitted  bills  to  the  defendants  to  be  discounted, 
and  the  proceeds  applied  in  a  particular  way;  the  defendants  neither  discounted 
the  bills,  nor  would  return  them  to  Duff  and  Brown  on  request  made,  but  re- 
ceived the  proceeds  when  due,  and  on  being  sued  by  the  assignees  of  Duff  and 
Brown  (who  had  become  bankrupt  before  the  bills  were  due),  insisted  on  a  set- 
off. AU  the  cases  bearing  on  the  subject  were  there  cited,  and  the  Court,  on 
deliberation,  held,  that  the  assignees  were  entitled  to  recover  the  amount  of  the 
bills  as  money  had  and  received,  and  that  the  defendants  could  not  set-off. 
Lord  Tenterden,  C.  J.,  in  delivering  judgment  there,  says,  "  If  the  bankrupts 
oould  have  maintained  trover  for  these  bills,  or  if  the  plaintiffs  could  have  main- 
tained an  action  in  that  form,  they  may  waive  the  wrong,  and  maintain  the 
action  in  its  present  form.  A  lien  before  payment,  and  a  set-off  after  payment 
of  the  bills,  are  to  be  governed  by  the  same  rules."  The  only  distinction  be- 
tween that  case  and  the  present  is,  that  the  action  there  was  brought  by  as- 
signees of  ^bankrupts :  but  that  makes  no  difference  as  to  the  ground  of  r^ccoo 
the  judgment.  The  action  there  was  not  brought  to  disaffurm  any  act  of  "■ 
the  bankrupts,  but  only  to  recover  something  due  to  them :  the  assignees  stood 
in  precisely  the  same  situation  as  the  bankrupts  would  have  done  if  solvent. 
If  it  is  contended  here  that  the  plaintiff  ought  to  have  brought  trover,  it  might 
also  have  been  said  in  Buchanan  v.  Findlay,  9  B.  &  C.  73l,  that  the  remedy 
for  the  bankrupts,  if  they  had  continued  solvent,  was  trover.  [Parke,  J.  The 
assignees  there  might  have  brought  trover,  but  they  chose  to  sue  as  for  money 
had  and  received,  and  it  was  held  that  the  action  lay,  and  the  defendants  could 
not  set-off.  But  such  an  action  brought  by  the  assignees  was  not  the  same  as 
if  the  bankrupts  had  remained  solvent,  and  had  sued  the  defendants  for  money 
had  and  received  after  the  bills  became  due.]  The  plaintiff  here,  as  in  that 
case,  might  have  brought  trover,  or  might  (as  he  had  done)  waive  the  tort  and 
sue  in  assumpsit.  [Lord  Tenterden,  C.  J.  In  Buchanan  v.  Findlay,  there 
was  a  demand  and  refusal  of  the  bills  before  they  were  turned  into  money. 
The  defendants  there  had  no  right  to  discount  the  bills;  here  the  defendant 
was  authorized  to  discount,  and  was  guilty  of  no  conversion  in  doing  so.]  The 
principle  of  that  case  equally  applies,  whether  the  defendant  received  the  bill 
to  discount,  and  would  not  return  it  on  demand,  or  received  the  money  upon 
the  bill  and  did  not  pay  it  over  as  directed.  The  bankruptcy  is  the  only  cir- 
cumstance that  distinguishes  the  tv^o  cases,  and  that  makes  no  essential  diffe- 
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renee.  The  question  is,  whether  the  defendant  here  had  any  lien  upon  the  bill 
*^31  ^^^^^  would  '''have  entitled  him  to  refuse  to  deliver  it  up  if  required  ? 
^  If  he  had  not,  then  as  lien  and  set-off  (according  to  Buchanan  v.  Findlay, 
9  6.  &  C.  738)  are  governed  by  the  same  rules,  he  cannot  set-off  his  present 
demand  against  the  plaintiff's  claim  upon  the  bill.  It  was  not  competent  to 
hiniP,  in  either  way,  to  make  the  bill  available  to  his  own  debt.  The  Court  will 
look  at  the  substance  of  the  transaction,  and  not  to  what  may  be  alleged  as  the 
residt  of  suing  in  one  form  or  another. 

£,  AndrewSf  conirdy  was  stopped  by  the  Court. 

Lord  Tenterden,  C.  J.  This  language  used  in  delivering  a  judgment  must, 
like  the  words  of  any  other  written  instrument,  be  taken  with  reference  to  the 
facts  upon  which  it  turns ;  it  may  otherwise  be  applied  to  purposes  quite  diffe- 
rent from  those  for  which  it  was  intended.  No  two  cases  can  well  be  more 
different  than  the  present  is  from  Buchanan  v,  Findlay,  9  B.  &  C.  738.  There 
the  bills  were  remitted  to  the  defendants  with  directions  to  get  them  discounted, 
pay  in  900^.  of  the  proceeds  at  a  banker's  on  account  of  the  remitters,  and  place 
the  balance  to  the  credit  of  Duff,  Findlay  &  Co.,  with  the  defendants.  Before 
the  bills  arrived,  the  defendants  stopped  payment ;  but  they  received  and  kept 
the  bills.  The  remitting  parties,  when  they  heard  of  the  suspension  of  pay* 
meat,  desired  that  the  bills  might  be  returned,  but  this  was  not  done.  These 
bills,  then,  having  been  sent  to  the  defendants  for  a  specific  purpose,  which  was 
not  fulfilled,  nor  the  bills  returned  on  demand,  an  action  of  trover  would  have 
*5841  ^^  ^^  ^^^  ^^^^  ^^  *^^^  bankrupts  if  they  had  continued  solvent,  or  of 
^  the  assignees.  Before  any  action  was  brought  the  defendants  received 
the  amount  of  the  bills,  and  the  assignees  then  proceeded  against  them  for 
money  had  and  received.  The  Court,  in  its  judgment,  observes,  upon  these 
facts:  (His  Lordship  then  read  the  observations  of  the  Court,  in  p.  749,  of  the 
report  of  Buchanan  v.  Findlay,  9  B.  &  C.  738.)  The  judgment,  upon  these 
groands,  is  no  authority  for  the  plaintiff  in  the  present  case,  and  I  am  therefore 
of  opinion,  that  the  defendant  is  entitled  to  judgment. 

LiTTLEDALE,  J.  If  the  defendant,  being  desired  to  pay  over  the  bill,  refused 
to  do  BO,  an  action  of  trover  would  have  lain  for  the  bill.  Here,  it  appears  that  he 
has  discounted  the  bill  and  received  the  proceeds,  but  has  failed  to  do  that  which 
was  his  duty  under  the  circumstances,  namely,  to  apply  the  amount  as  directed, 
sod  there  remains  a  sum  of  money  in  his  hands  unappropriated  to  the  plaintiff's 
use.  For  that  the  plaintiff  was,  no  doubt,  entitled  to  use ;  but  the  form  of 
action  which  he  has  chosen  is  money  had  and  received.  The  defendant  then 
proves  a  set-off;  and  it  is  no  answer  to  such  a  defence,  to  show  the  circumstances 
under  which  the  plaintiff's  money  came  into  his  hands.  If  the  plaintiff  had 
wished  to  exclude  the  set-off,  he  might  have  brought  a  special  action  for  the 
breach  of  duty.  Buchanan  v.  Findlay,  9  B.  &  C.  738,  is  clearly  distinguishable 
&om  this  case. 

Parks,  J.  This  is  a  very  plain  case.  If  the  plaintiff  had  chosen,  instead 
"^5851  ^^  assumpsit  for  money  had  and  '''received,  to  bring  a  special  action  for 
^  the  breach  of  duty,  there  could  have  been  no  set-off,  because  it  would 
have  been  an  action  for  unliquidated  damages.  But  by  bringing  assumpsit  for 
money  had  and  received,  he  lets  in  the  consequences  of  that  form  of  action,  one 
of  which  is  the  right  of  set-off.  The  expressions  of  the  Court  in  Buchanan  v. 
Findky  must  be  taken  with  reference  to  the  subject-matter.  In  that  case  the 
bills  remained  in  the  hands  of  the  defendants  unapplied  to  the  purpose  for  which 
they  had  been  sent,  when  the  parties  (Duff  and  Brown)  who  had  sent  them^ 
countermanded  the  order  for  their  being  discounted,  and  desired  to  have  them 
returned,  which  was  not  done.  At  the  time  when  Duff  and  Brown  became 
iMuikrupt  no  set-off  could  exist,  for  the  money  had  not  then  come  to  the  defen- 
dants' hands,  the  bills  not  being  due.  It  was  not  a  case  of  mutual  credit,  be- 
cause the  tnmsaction  on  the  part  of  the  defendants  was  against  good  faith.  The 
assignees  in  that  case  did  not  affirm  any  contract  by  bringing  an  action  for 
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money  had  and  receiyed,  which  merely  stood  in  the  place  of  an  action  of  troTer. 
The  judgment  mast  be  for  the  defendant. 
Patteson^  J.,  concurred.  Judgment  for  the  defendant 


*THORN,  surviving  Executor  of  PETER  PAIGE,  v.  r*f^r.f. 

WOOLLCOMBE.     May  8.  L  ^^^ 

A  lease  was  granted  in  1769  for  ninety-nine  years,  if  certain  parties  shonld  so  long  liye. 
The  lessees  in  1818  demised  the  premises  to  P.  for  sixty-two  years,  fVom  the  26th  of 
March,  1821,  if  their  interest  should  so  long  continue,  subject  to  a  rent  of  i2L  and 
various  covenants,  with  a  proviso  for  re-entry  in  case  of  default.  P.  had  already  the 
reversion  in  fee,  subject  to  a  mortgage  granted  by  him  before  the  last-mentioned  de- 
mise. By  lease  and  release  executed  in  1820,  to  which  the  mortgagee  was  a  party, 
P.  in  consideration  of  a  sum  of  money  (part  of  which  went  to  discharge  the  mort- 
gage),  conveyed  the  premises  in  fee  to  a  purchaser,  to  whom  the  mortgagee  also 
assigned  his  term ;  and  it  was  stipulated  that  the  purchaser  should  retain  8002.  of 
the  purchase-money,  upon  trust,  that,  if  P.  should  pay  the  422.  rent,  and  perform  the 
coTcnants  contained  in  the  lease  of  1818,  the  purchaser  should  pay  over  to  him  the 
800/.  at  the  expiration  of  the  term  or  extinguishment  of  the  lease  of  1769,  and  inte- 
rest in  the  mean  time : 

Held,  that  the  deed  of  1818  was  an  assignment  of  all  the  interest  of  the  then  lessees  to 
P.,  and  that  by  the  conveyance  of  1820,  that  interest,  as  well  as  the  reversion  in  fee, 
passed  to  the  purchaser,  and  (the  mortgage  being  at  the  same  time  put  an  end  to) 
the  term  became  merged  in  the  inheritance ;  and  consequently,  that  as  soon  as  the 
term  became  vested  in  the  purchaser,  P.  was  discharged  from  the  rents  and  coTe- 
nants,  and  entitled  to  the  8002. 

Covenant. — ^The  declaration  stated  that  by  indenture  made  between  Peter 
Paige,  the  testator,  of  one  part,  and  the  defendant  of  another,  it  was  agreed 
that  the  defendant  should  retain  in  his  hands  a  certain  sum  of  300/.  in  the  in- 
denture mentioned  during  a  certain  term  created  by  lease  of  the  16th  of  July, 
1818 ;  and  that  if  P.  P.  should  during  that  term  pay  the  rent  reserved  by  the 
lease,  and  fulfil  the  covenants  therein,  the  defendant  would  pay  interest  on  the 
800Z.  to  P.  P.  ]  and  after  the  expiration  of  the  said  term,  or  the  extinguish- 
ment of  a  certain  indenture  of  lease  of  the  1st  of  December  1759  by  surrender 
or  otherwise,  and  the  payment  by  P.  P.,  his  executors,  &c.,  of  the  before- 
mentioned  rent,  down  to  the  time  of  such  extinguishment,  he,  the  defendant, 
would  pay  over  to  P.  P.,  his  executors,  &c.,  the  said  sum  of  800/.  Averment, 
that  before  any  of  the  rent  became  due,  to  wit,  on,  &c.  all  the  residue  of  the 
tertn  granted  by  the  lease  of  1759  legally  came  to  the  defendant,  who  was  then 
seised  in  fee  of  and  in  the  reversion  of  the  premises  demised  by  that  lease  ex- 
pectant *on  the  determination  of  the  term  thereby  granted,  whereupon  r^tLon 
and  whereby  the  residue  of  the  said  term  became  merged  in  the  said  *- 
inheritance  of  the  defendant,  and  utterly  extinguished;  and  that  until  that 
time  P.  P.  kept  all  the  covenants  in  the  indenture  of  1818  on  his  part  to  be 
performed.  Breaches,  that  the  defendant  did  not  pay  the  interest,  and  that 
although  the  residue  of  the  term  granted  by  the  lease  of  1759  became  merged 
and  extinguished  as  aforesaid,  the  defendant  did  not  pay  the  800/.  There  was 
another  count  stating  particularly  the  manner  in  which,  as  it  was  alleged,  the 
residue  of  the  term  became  merged  in  the  defendant's  estate  in  fee.  Pleas, 
non  est  factum,  and  a  special  plea,  among  others,  denying  that  the  residue  of 
the  term  in  the  lease  of  1759  became  merged  or  extinguished  as  stated  in  the 
declaration.  There  was  also  a  plea  of  set-off  for  moneys  paid,  &o.  At  the 
trial  before  Park,  J.,  at  the  Exeter  Spring  assizes  1881,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the  following  case  : — 

By  indenture  dated  1st  of  December,  1759,  certain  premises  were  demised 
to  three  parties  therein  named  for  ninety -nine  vears,  if  William  Hicks,  Philip 
Hicks,  and  Mary  Hicks  should  so  long  live,  subject  to  certain  rents,  fto.     The 
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term  60  created  passed  by  an  indenture  subsequently  made,  to  William  Hicks, 
Philip  Hicksy  and  John  Hicks.  By  indenture  bearing  date  16th  of  July,  1818, 
between  these  three  last-mentioned  persons  of  the  one  part,  and  Peter  Paige, 
the  testator,  of  the  other,  it  was  witnessed  that,  for  the  considerations  therein 
meotioned,  the  three  Hicks's  did  demise,  lease,  set  and  to  farm  let  unto  Paige 
the  said  premises  (then  in  the  possession  of  W.  and  J.  Hicks  and  of  the  said 
*5881  ^^^)  excepting  as  in  the  original  lease  was  excepted,  to  hold  '^'from 
-'  the  25th  of  March,  1821,  for  sixty-two  years  thence  next  ensuing  if  the 
right  and  interest  of  the  Hicks's  should  so  long  continue,  at  the  yearly  rent  of 
68/.  as  therein  mentioned.  The  indenture  (which,  as  well  as  the  deeds  after- 
mentioned,  was  to  be  taken  as  part  of  the  case)  contained  covenants  for  pay- 
ment of  rent  to  the  Hicks's,  and  of  heriots,  for  repairing,  for  keeping  all  the 
coyenants  in  the  original  lease,  so  that  the  same  might  not  be  forfeited,  for 
payment  of  taxes,  &c.  then  payable  or  thereafter  to  be  imposed,  and  for  re>entry 
by  W.,  P.,  and  J.  Hicks,  in  case  the  rent  should  be  unpaid,  or  the  covenants 
in  that  and  in  the  original  lease  not  performed. 

By  indentures  of  lease  and  release  bearing  date  the  3d  and  4th  of  May, 
1810,  James  Barry,  in  whom  the  fee  in  the  premises  then  was,  conveyed  the 
said  fee  to  Paige  to  the  uses,  and  upon  the  trusts,  and  in  the  manner  therein 
mentioned ;  and  in  1817  Paige  demised  the  premises  to  one  Chapman  for  1000 
years  from  the  day  preceding  the  demise,  as  security  for  1000/. 

By  lease  and  release,  b^uring  date  the  24th  and  25th  of  August,  1820, 
between  Peter  Paige  of  the  one  part.  Chapman  of  another  part,  and  the  defen- 
dant of  another  part,  reciting  the  indentures  above  mentioned,  and  that  W., 
P.,  and  J.  Hicks  had  become  entitled  to  the  premises  for  the  remainder  of 
the  said  term  of  ninety-nine  years,  determinable  on  the  deaths  of  William 
and  Philip  Hicks ;  reciting,  also,  an  assignment  by  Philip  (executed  just  before 
the  present  lease  and  release)  of  his  share  in  the  premises  during  the  remainder 
of  the  term  to  Paige,  so  that  (as  was  alleged)  Paige  then  had  the  fee-simple 
and  inheritance  of  the  premises,  subject  to  the  payment  of  42/.  per  annum  to 
*5891  ^^^^'^"^  Hicks  and  John  Hicks  during  the  said  term :  '^'reciting,  also, 
^  that  the  defendant  had  agreed  for  the  purchase  of  the  fee-simple  and 
inheritance  in  possession  of  the  said  hereditaments  and  premises  for  2245/., 
and  that  Chapman  had  been  applied  to,  and  had  agreed,  to  join  in  the  convey- 
ance on  being  paid  his  1000/.,  and  to  surrender  his  term  of  1000  years  to  the 
intent  after  mentioned  :  and  further  reciting  that  it  had  been  agreed  between 
the  said  Peter  Paige  and  the  defendant,  that  300/.,  part  of  the  said  sum  of 
2245/.,  should  be  retained  by  the  defendant  as  after  mentioned  :  It  was  wit- 
nessed, that  in  consideration  of  1000/.  then  paid  by  the  defendant  to  Chapman, 
and  945/.  to  Paige,  and  of  the  300/.  so  to  be  retained,  Paige  conveyed  the 
premises  to  the  defendant  in  fee,  and  Chapman  assigned  to  the  defendant  the 
Baid  term  of  1000  years  and  the  interest  created  by  the  said  indenture  of  mort- 
gage, in  order  that  such  term  and  interest  might  absolutely  vest  in  the  defen- 
dant, and  merge  in  the  inheritance  conveyed  to  him  by  Paige.  It  was  further 
declared  and  agreed  that  the  defendant  should  retain  the  300/.,  upon  trust, 
that  if  Paige,  his  heirs,  executors,  &c.  should  pay  the  rent  and  perform  the 
covenants  mentioned  in  the  lease  of  1818,  and  save  the  defendant  harmless 
tl^erefrom,  then  the  defendant  should  pay  5  per  cent,  per  annum  interest  there- 
upon, and  after  the  expiration  of  the  said  term,  or  extinguishment  of  the  said 
I^  of  1759  by  surrender  or  otherwise,  pay  over  the  said  300/.  to  Paige,  his 
executors,  &c.  Evidence  was  given  on  behalf  of  the  defendant,  to  show  that 
he  had  paid  the  42/.  a  year  to  the  Hicks's  during  the  life  of  Paige,  with  his 
consent,  and,  after  his  death  (which  happened  in  1826),  with  the  consent  of 
the  pUintiff. 

Upon  these  hcta,  if  the  Court  should  be  of  opinion  that,  by  the  operation  of 

*5901  ^^  ^^^  ^^  "^^^  ^^^^'  ^^^^'  *^^^  August  24th  and  25th,  1820, 
-^  the  term  created  by  the  deed  of  1759  became  extinguished  in  the  rever- 
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sion  in  fee,  and  the  entire  freehold  passed  from  Paige  to  the  defendant,  and 
that  the  defendant,  therefore,  was  bound  to  pay  the  300Z.  to  Paige,  and  interest 
upon  it  until  payment,  the  verdict  was  to  stand  for  such  sum  as  the  plaintiff 
should  appear  entitled  to }  if  not,  a  nonsuit  to  be  entered.  This  case  was 
argued(a)  on  a  former  day  of  the  term,  by 

Foliett,  for  the  plaintiff.  The  term  created  in  1759  merged  in  the  inheritance 
when  the  fee-simple  was  conveyed  to  the  defendant  in  1820.  The  lease  of  1818 
was  an  assignment  to  Paige  by  William,  Philip,  and  John  Hicks  of  the  residue 
of  their  term.  It  could  not  merge  on  the  execution  of  that  lease,  because  of 
the  term  of  1000  years  which  Chapman  then  had ;  but  it  did  merge,  when  that 
intervening  term  was  put  an  end  to  by  the  deed  of  1820.  The  lease 
executed  by  the  Hicks's  to  Paige  was  clearly  an  assignment;  for  where 
a  party,  though  professedly  making  an  underlease,  parts  with  his  whole 
term,  that  amounts  to  an  assignment;  which  is,  in  point  of  law,  merely 
the  transferring  and  setting  over  to  another  that  interest,  however  it  came, 
which  the  party  has,  Bac.  Abr.  AssignmenL  It  may  be  contended,  the 
word  '^demise''  does  not  import  an  assignment;  but  it  is  of  general  appli- 
cation, and  only  means  conveyance.  Thus  it  is  said,  2  Inst.  483,  that  '<  demise" 
is  applied  to  an  estate  either  in  fee-simple,  fee-tail,  or  for  life,  and  is  so  taken 
in  many  writs.  In  Hicks  v.  Downing,  1  Ld.  Kaym.  99,  it  is  laid  down,  that 
if  lessee  for  three  years  assigns  his  *term  for  four  years,  or  demises  the  nrq-i 
house  for  /our  years,  it  is  an  assignment  of  his  interest :  and  it  appears  ^ 
from  Palmer  v,  Edwards,  1  Doug.  187,  note,  that  wherever  the  whole  interest 
is  conveyed  and  no  reversion  left,  that  is  an  assignment.  That  case  also  ex- 
plains Poultney  v.  Holmes,  1  Stra.  405,  and  shows  that  a  reservation  of  the 
rent  to  the  party  transferring  his  interest,  and  not  to  the  original  lessor,  makes 
no  difference.  In  Parmenter  *;.  Webber,  8  Taunt.  593,  though  the  terms  of 
the  agreement  were  such  as  clearly  showed  that  an  underlease  was  contemplated, 
yet  as  the  whole  interest  was  transferred,  the  Court  of  Common  Pleas  held  that 
it  was  an  assignment.  The  same  principle  is  recognised  in  Preece  v,  Gorrie, 
6  Bingh.  24.  Then  if  the  deed  of  1818  was  an  assignment,  the  term  was 
merged  in  the  fee-simple  by  the  conveyance  of  1820.  In  equity,  indeed,  a 
merger  may  be  permitted  to  take  effect  or  not,  according  to  the  apparent  inten- 
tion of  parties,  and  the  interest  to  be  affected  :  this  is  laid  down  in  Donisthorpe 
V.  Porter,  Amb.  600,  and  is  exemplified  there,  and  in  St.  Paul  v.  Lord  Dudley, 
15  Ves.  167,  and  Thomas  v.  Keneys,  2  Vern.  348.  But,  at  law,  the  views  or 
beneficial  interests  of  parties  will  not  control  the  operation  of  a  deed  creating  a 
merger,  Co.  Litt.  54  b,  Utben  v,  Godfrey,  3  Dyer,  309  b,  n.  78,  ed.  1794, 
Lewis  Bowles's  case,  11  Rep.  83  b,  Webb  v.  Russell,  3  T.  R.  393.  [Loi^ 
Tenterdbn,  C.  J.  That  decision  excited  a  great  deal  of  feeling  at  West- 
minster.] It  shows  that  the  rule  of  law  is  unbending.  Thre'r  v.  Barton, 
Moor.  94,  cited  in  that  case,  is  a  strong  authority  on  the  pame  point.  The 
rule  is  also  recognised  in  the  late  case  of  Burton  v.  ^Barclay,  7  r#592 
Bingh.  756.  Other  cases  are  referred  to,  and  the  doctrine  on  this  sub-  *- 
ject  discussed,  in  3  Preston  on  Conveyancing,  c.  5,  p.  43,  3d  ed.  In  the  deed 
of  1820,  now  in  question,  it  was  not  the  intention  or  interest  of  the  parties 
(though  it  was  the  interest  of  the  Hicks's)  that  the  term  should  not  merge. 
But  at  all  events  it  did  so  in  point  of  law,  and  the  defendant  had  no  longer  apy 
right  to  retain  the  300/. 

E.  Baylif,  contrd.  If  the  plaintiff  succeed  in  this  case  it  is  clear  some  one 
must  be  defrauded.  The  lease  of  1818  was  not  an  absolute  demise,  but  only 
carried  a  contingent  interest,  to  have  effect  if  the  lessee  should  perform  the 
covenants  in  the  original  indenture  :  if  they  were  not  performed,  a  right  of  re- 
entry was  to  accrue.  Such  an  interest  would  not  merge  in  the  fee.  The  case 
does  not  state  an  entry  upon  the  premises  by  Paige,  or  any  person  claiming  by 

(a)  Before  Lord  Tenterden,  C.  J.,  Littledale,  Parke,  and  Patteson,  Js. 
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Tirtae  of  the  deed  of  1818;  the  defendant,  therefore,  could,  haye  only  an 
interesse  tennini  under  that  deed.  Miller  v.  Oreen,  8  Bingh,  92 ;  and  of  this 
tiiere  could  be  no  merger.  [Pattsson,  J.  The  deed  states  Paige  to  be  i^ 
possession.]  Several  ancient  cases  have  been  cited  to  show  that  a  merger  will 
take  place,  though  contrary  to  the  evident  intention  of  the  parties,  fiut  the 
rale  in  later  times  has  been  to  give  greater  effect  to  the  intention,  as  is  fully 
laid  down  in  Roe  d.  Earl  Berkeley  v.  The  Archbishop  of  York,  6  East,  104, 
by  L(Mrd  Ellenborough,  who  cites  the  maxim  "  verba  intentioni,  et  non  d  contrit, 
debent  inservire,"  and  refers  to  several  cases  on  this  point.  Here  it  evidently 
was  not  intended  that  the  term  should  be  considered  as  merged  or  surrendered. 
*5931  ^  *y^^lj  ^^^^  ^^  reserved  by  the  lease,  and  this,  by  the  indenture  of 
^  1820,  Paige  covenanted  to  pay  during  the  term.  His  doing  so  is  made 
a  condition  precedent  to  the  defendant's  payment  of  the  300^.  The  lease  was 
not  to  commence  till  1821.  A  right  of  re-entry  is  reserved  by  the  lease  if  the 
rent  should  not  be  paid,  or  the  covenants  in  that  of  the  original  lease  not  per- 
formed ',  and  those  covenants  are  expressly  referred  to  in  the  deed  of  1820. 
The  intention  that  Chapman's  term  shall  merge  and  be  extinguished  is  spe- 
dfieally  declared  in  that  deed ;  but  nothing  of  the  kind  is  said  as  to  the  term 
granted  in  1818.  The  declaration  states  that  the  300/.  were  to  be  paid  to 
Paige,  if  he  should  have  paid  the  yearly  rent  of  42/.  No  fulfilment  of  that 
condition  is  alleged. 

FciUeUy  in  reply.  It  is  averred  that  Paige  kept  all  the  covenants  in  the  in- 
denture of  1818  by  him  to  be  performed,  and  that  is  not  denied.  The  lease 
did  not  depend  upon  any  contingency  that  could  prevent  its  merging.  The 
only  contingency  to  which  it  was  subject,  was,  if  the  right  of  the  Hicks's  or 
any  of  them  should  continue  to  the  end  of  sixty-two  years.  In  Palmer  v,  Ed- 
wards, 1  Doug.  187,  note,  there  was  a  proviso  of  re-entry  in  the  deed  which 
TBS  there  held  to  be  an  assignment.  As  to  the  non-averment  of  an  entry  under 
the  deed  of  1818,  it  will  not  now  be  presumed  that  there  was  no  entry.  The 
case  does  not  raise  any  question  upon  it.  It  is  true  the  intention  of  parties  is 
to  be  regarded  in  construing  deeds,  but  no  case  has  been  cited  to  show  that 
*5941  ^^^^  intention  can  control  the  legal  effect  of  a  deed  by  which  a  term 
^  ^merges.  Some  estate  at  least  passed  by  the  deed  of  1818.  Where 
is  it,  since  the  deed  of  1820,  if  not  in  the  defendant?  Clearly  it  vested  in 
him  by  that  conveyance,  with  an  immediate  reversion  in  fee,  in  which  it 
merged.  Our.  adv.  vuU. 

lird  Tbnterden,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
cause  came  before  the  Court  upon  a  special  case ;  the  question  being  whether  a 
term  of  years  granted  in  the  year  1759,  had  become  merged  in  the  fee  and 
inheritance  of  the  land  thereby  demised. 

The  action  was  covenant  on  an  indenture  made  in  August,  1820.  (His 
I/>Klship  then  stated  the  pleadings  which  are  set  out  above.)  By  the  special 
case  it  appears  that  the  lease  of  1759  was  for  a  term  of  ninety-nine  years,  if 
thiee  persons  of  the  name  of  Hicks  should  so  long  live ;  this  lease  afterwards 
became  vested  in  two  of  those  persons,  and  another  of  the  same  name ;  and  in  the 
year  1818,  the  persons  in  whom  it  was  so  vested,  executed  a  deed  purporting 
to  be  a  demise  of  the  land  to  Peter  Paige  for  the  term  of  sixty-two  years,  if 
their  right  and  interest  should  so  long  continue,  at  the  yearly  rent  of  63/.  pay- 
able in  equal  third  parts  to  each  of  those  three  persons;  the  habendum 
l)eing  from  the  25th  of  March,  1821.  Before  the  date  and  execution  of  this 
^eed,  Peter  Paige  had  become  the  purchaser  of  the  fee  of  the  demised  land,  and 
had  mortgaged  it  for  1000  years  to  one  Joseph  Chapman  as  a  security  for  1000/. 

In  1820  Peter  Paige  sold  and  conveyed  the  land  to  the  defendant  by  the 

indenture  on  which  the  action  was  brought.     To  this  indenture  the  Hicks's 

were  not  parties,  but  Joseph  Chapman  was  a  party  and  received  his  mortgage 

'^5951  °^^°^y>  ^^^  assigned  his  term  to  the  defendant,  that  '''it  might  be 

-'  merged  in  the  inheritance.    The  deed  executed  by  the  Hicks's  to  Paige 
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was  recited  in  this  conveyance  to  the  defendant,  and  it  is  otmons  that  all  the 
parties  to  that  conveyance  considered  the  instrument  to  be  a  good  lease,  and 
the  rent  of  421,  (Peter  Paige  having  purchased  the  share  of  one  of  the  Hicks's) 
to  be  a  charge  upon  the  land,  and  provision  was  made  indemnifying  the  defen- 
dant against  it.  It  was  so  considered  during  the  life  of  Peter  Paige,  and  the 
42L  a  year  was  paid  for  some  short  time  after  his  death. 

But  it  was  now  contended  that  the  instrument  executed  by  the  Hicks's  in 
1818  was  not  a  lease,  but  operated  in  law  as  an  assignment  of  the  entire  residue 
of  the  term  granted  by  the  lease  in  1759  :  and  that  although  that  term  might 
not  be  merged  in  the  inheritance  immediately  by  reason  of  the  intervening 
term  of  years  then  vested  in  Chapman,  yet  that  it  did  become  merged  by  the 
operation  of  the  conveyance  in  1820  as  soon  as  the  term  came  in  esse,  if  not 
before,  and  consequently  the  42/.  a  year  was  no  longer  a  charge  upon  the  land. 

We  have  reluctantly  come  to  that  conclusion,  by  reason  of  the  prejudice  to 
the  Hicks's,  but  the  principles  of  the  law  on  this  subject  are  plain,  and  the 
authorities  quoted  by  Mr.  FoUett  are  unanswerable. 

The  deed  of  1818  left  no  reversion  in  the  Hicks's ;  their  entire  interest  passed 
by  it ;  and  when  that  takes  place  the  deed  operates  as  an  assignment,  what- 
ever be  the  form  of  words  used  in  it. 

That  entire  interest,  having  thus  become  vested  in  Peter  Paige,  passed  by 
his  conveyance  to  the  defendant :  the  intervening  term  of  1000  years  was 
merged,  and  the  term  created  by  the  lease  of  1759  became  merged  also. 

On  behalf  of  the  defendant,  however,  it  was  urged  *that  no  entry  ri^ti^o 
being  stated  in  the  case,  the  term  was  not  vested,  but  the  defendant  ^ 
had  only  an  interesse  termini.  It  is  not  necessary  to  consider  what  might  be 
the  effect  of  such  an  interest,  because  it  is  not  usual  to  aver  an  entry  in  a  spe- 
cial case,  whatever  may  be  necessary  on  a  special  verdict,  and  the  facts  stated 
furnish  sufficient  evidence  of  an  entry,  because  the  42/.  was  paid  for  some  time 
after  the  25th  of  March,  1821^  and  at  least  on  one  occasion  by  the  defendant 
himself.  Postea  to  the  plaintiff. 


ANNE  SAMMON  v.  MILLER.     May  8. 

A  bond  to  replace  stock  at  a  certain  day,  and  in  the  mean  time  pay  dividends,  became 
forfeited  by  non-payment  of  the  diyidends.  The  arrears  were  afterwards  paid.  The 
obligor  became  insoWent,  and  being  in  prison,  petitioned  for  his  discharge  under  the 
then  existing  insolvent  act,  68  G.  8,  c.  102,  the  time  for  replacing  tie  stock  not 
having  yet  arrived,  and  there  being  no  dividends  in  arrear : 

Held,  that  he  might  insert  the  bond  in  his  schedule  of  debts,  and  was  entitled  to  be  dis- 
charged from  it  nnder  the  act. 

Debt  on  a  bond  for  3485/.,  dated  October  9th^  1815,  the  condition  of  which 
was  that  the  defendant  should  reinvest,  on  or  before  the  9th  of  October,  1820, 
the  sum  of  2000/.  navy  5  per  cent,  bank  annuities  in  the  name  of  the  plaintiff, 
which  stock  she  had  sold  out,  and  the  produce  of  which  she  had  lent  to  the 
defendant ;  and  that  he  should  in  the  mean  time  pay  her  the  sums  which  would 
have  been  due  as  the  dividends  of  such  stock.  Plea,  that  on  the  28th  of  May, 
1819,  the  defendant  was  duly  discharged  from  the  said  debt  under  the  insol- 
vent act,  58  O.  3,  c.  102.  Replication,  that  the  defendant  was  not  duly  dis- 
charged, &o.,  upon  which  issue  was  joined.  At  the  trial  before  Lord  Tenterden, 
C.  J.,  at  the  sittings  in  Middlesex  after  Michaelmas  term,  1830,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  following 
case: — 

In  1817,  the  defendant  having  made  default  in  paying  the  above  dividends, 
an  notion  was  commenced  against  '''him,  upon  which  he  paid  the  arrears  p^^M 
^en  due;  and  for  better  securing  the  dividends  and  reinvestment  of  ^ 
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stock  above  mentioned,  gave  a  warrant  of  attorney  to  confess  judgment  in  an 
action  by  the  plaintiff  for  8485^.,  money  borrowed.  On  the  7th  of  January; 
1819,  judgment  was  signed  thereon.  On  the  3d  of  May  in  the  same  year,  the 
defendant  being  in  custody  at  the  suit  of  one  Street,  petitioned  the  insolvent 
debtor's  court  for  his  discharge,  and  included  the  plaintiff  in  his  schedule,  as  a 
creditor  for  21502.,  describing  the  debt  as  follows : — 

"  Eor  2000/.  navy  5  per  cent,  bank  annuities  lent  by  her  to  me,  with  the 
current  half  year's  dividends  thereon.  To  secure  the  replacing  of  this  stock 
on  the  9th  of  October,  1820,  and  the  payment  of  the  dividends  in  the  mean 
time,  she  holds  my  Ixmd,  and  has  a  judgment  entered  upon  a  warrant  of  attor- 
ney." 

When  the  petition  was  heard  Tin  the  same  month  of  May),  there  was  no 
dividend  in  arrear.  The  defenaant  obtained  his  discharge.  If  the  Court 
should  be  of  opinion  that  the  discharge  was  a  bar  to  this  action,  a  verdict  was 
to  be  entered  for  the  defendant     This  cafle  was  arsued  on  a  former  day  by 

Campbelly  for  the  plaintiff. '  It  may  be  admitted  that  if  this  had  been  a  case 
under  the  bankrupt  laws,  the  bond,  having  once  been  forfeited  at  law,  would 
have  become  a  debt  proveable  under  the  commission  (though  there  were  no 
arrears  unpaid  at  the  time),  and  the  bankrupt  would  have  been  discharged 
from  such  debt  by  his  certificate,  Perkins  v.  Kempland,  2  W.  Bl.  1106, 
Wyllee  v.  Wilkes,  2  Doug.  519,  Ike  parte  Leitch,  Cook's  Bankrupt  Law,  149, 
"^5981  ^  P<^^^  ^y>  7  Ves.  301.  A  bankrupt  obtaining  his  ^certificates  was, 
-*  by  5  G.  2,  c.  30,  discharged  from  cUl  debts  by  him  due  or  owin^  at  the 
time  of  the  bankruptcy.  But  there  is  no  corresponding  provision  in  the  insol- 
vent act  53  G.  3,  o.  102,  which  was  in  force  when  the  defendant  obtained  his 
discharge.  Sect.  21  of  the  statute  will  be  relied  upon  ;(a)  that  section,  how- 
ever, applies  to  turns  of  money  payable  by  virtue  of  the  bond,  &c.,  and  prova- 
ble before  the  Court.  It  would  not  apply,  in  such  a  case  as  this,  to  the 
security  itself,  whicn  (as  far  as  it  comes  in  question  here)  was  not  for  the  pay- 
ment of  money,  but  for  the  doing  of  an  act,  namely,  replacing  stock.  It  was 
an  obligation,  under  a  penalty,  to  purchase  a  commodity  at  a  future  day.  The 
plaintiff,  if  she  claimed  to  be  a  creditor  when  the  defendant  petitioned,  must 
bave  done  so  on  the  ground  that  he  was  to  perform  something  at  a  time  not 
then  arrived,  the  non-performance  of  which  would  entitle  her  to  put  in  force 
the  security  she  held.  That  is  not  within  the  intention  of  the  act.  How 
oonld  the  insolvent  state  a  debt  in  his  schedule,  the  amount  of  which  would 
"^5991  ^^P^°^  n^n  the  value  *of  stock  in  the  following  year  ?  The  discharge 
-*  under  this  statute  could  only  be  from  liquidated  demands,  Lloyd  v. 
Peell,  3  B.  &  A.  407.  The  same  doctrine  was  held  in  Wilmer  v.  White,  6  Bingh. 
291,  upon  the  eonatruction  of  the  words  '*  debt  or  sum  of  money'^  in  the  more 
recent  act  7  O.  4,  c.  57,  s.  61.  It  may  be  said  that  sect.  32  of  the  53  G.  3,  c. 
102, contains  some  wordis  relative  to  the  insolvent's  discharge  from  ''any  cause  of 
action,''  or ''  debt  or  demand,''  more  comprehensive  than  those  in  the  former  part 
of  the  act,  but  this  clause  is  framed  with  a  view  only  to  the  mode  of  pleading  a 
discharge  under  the  statute,  and  not  meant  to  extend  the  relief  given  by  the 
previous  sections.     (A  second  objection  was  that  the  order  for  the  defendant's 

{a)  Which  enacts,  "  That  all  and  erery  creditor  and  creditors  of  any  prisoner  who 
>uu  be  discharged  by  yirtue  of  this  act,  for  any  sum  or  sums  of  money  payable  by 
way  of  annuity  or  otherwiae  at  anj  fatore  time  or  times,  by  yirtue  of  any  bond, 
eoreDant,  or  other  security,  of  any  nature  whatsooTer,  shall  be  entitled  to  be  admitted 
a  creditor  or  creditors,  and  to  receiye  a  dividend  or  diridends  of  the  estate  of  such 
priBoner,  in  sueh  manner,  and  upon  such  terms  and  conditiona  as  such  creditor  or 
oediterB  would  have  been  entitled  unto  such  diridends  by  the  laws  now  in  force  if  such 
prisoner  had  become  bankrupt,  and  without  pr^udioe  in  future  to  their  respective 
a^carities,  otherwise  than  as  the  same  would  haye  been  aflfected  by  proof  made  in  re- 
speet  thereof  by  the  creditor  under  a  commission  of  bankrupt^  and  a  certificate  obtained 
vy  the  bankrupt  under  such  commission,  but  subject  nevertheless  to  the  terms  of  the 
ttgagement  of  such  prisoner  for  future  payment  of  his  or  her  debts,  in  case  such  prisoner 
ahonld  become  able  to  pay  the  same  as  hereinbefore  directed. 
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discharge  did  not  specify  the  creditors  and  persons  from  whose  demands  he  was 
entitled  to  be  discharged,  pursuant  to  s.  10  of  the  statute,  and  was  therefore 
void :  but  on  reference  to  54  G.  3,  c.  23,  which  was  in  foroe  when  the  order 
was  made,  it  appeared  that  that  act  (s.  7)  rendered  such  enumeration  in  the 
order  unnecessary.) 

F.  Pollock,  contra.  The  insolvent  debtors'  court  had  power,  under  the  act 
of  the  53  G.  3,  c.  102,  to  discharge  the  defendant  from  this  cause  of  action. 
It  is  admitted  that  if  this  were  the  case  of  a  bankrupt,  the  certificate  would  be 
a  discharge  from  the  bond ;  and  it  is  clear  from  Ex  parte  Groome,  1  Atk.  115, 
and  Ux  parte  Winchester,  1  Atk.  115,  that  long  before  the  passing  of  that 
act,  if  a  bond  was  forfeited  before  bankruptcy,  it  was  considered  as  a  debt 
provable  under  the  commission.  It  could  make  no  difference  whether  the 
condition  was  payment  of  money  or  the  doing  of  an  act;  if  the  amount  due 
by  ^reason  of  the  forfeiture  could  be  ascertained,  the  penalty  still  r^QQ 
became  a  debt.  [Lord  Tbntkrdbn,  C.  J.  A  bail-bond,  when  for-  L 
feited,  is  considered  as  constituting  a  debt.]  There  can  be  no  reason  for  assum- 
ing that  the  legislature,  in  passing  the  insolvent  act  53  G.  3,  c.  102,  over- 
looked the  class  of  cases  to  which  Ex  parte  Groome  and  Ex  parte  Winchester 
belong.  Their  object  was  to  give  a  relief  at  least  as  extensive  as  that  under 
the  bankrupt  laws ;  and  the  words  are  sufficiently  comprehensive  to  include 
the  demand  in  question.  It  is  not  necessary  to  rely  merely  on  sect.  21.  Sect 
1  provides,  that  every  person  who  shall  be  a  prisoner  as  there  specified  ''  for  or 
by  reason  of  any  debt,  damage,  costs,  sum  or  sums  of  money,  or  contempt  for 
non-payment  of  money,  and  who  shall  have  been  in  actual  custody  upon  some 
process  for  some  one  of  the  said  debts  or  demands''  for  three  calendar  months, 
may  petition  for  his  discharge,  stating  in  his  petition  '*  the  amount  of  the  debts 
or  sums  of  money"  for  which  he  is  detained,  and  praying  to  have  liberty 
against  the  ''  demands"  for  which  he  is  in  custody,  and  against  the  '^  de- 
mands" of  the  creditors  named  in  his  schedule :  and  the  schedule  is  to  describe 
the  persons  claiming  to  be  creditors,  with  the  nature  and  amounts  of  such 
'<  debts  and  claims."  These  terms  incjude  every  demand  which  could  be  calcu- 
lated and  turned  into  money :  there  is  no  reason  that  they  should  not  extend 
to  a  forfeited  bond,  although  no  equitable  right  should  yet  have  accrued  in 
respect  of  it.  In  bankruptcy  such  bond  would  have  been  provable,  and  it  is 
clear  the  legislature  intended  it  to  be  so  here.  Sect.  21  does  not  profess 
to  give  any  new  or  further  relief  than  is  provided  by  the  former  clauses,  but  by 
the  words  there  used  it  is  evidently  assumed  that  those  clauses  are  *to  r^Qn-t 
operate  as  a  discharge  from  the  securities  like  the  present.  Sect.  32  ^ 
supports  the  same  construction.  Ex  parte  Groome  and  Ex  parte  Winchester, 
1  Atk.  115,  support  it  in  principle.  [Patteson,  J.,  Perkins  v,  Kempknd,  2 
Sir  W.  Bl.  1106,  is  very  like  this  case  in  its  circumstances.]  In  practice, 
bonds  like  this  are  proved  under  commissions.  The  obligee  is  clearly  entitled 
to  some  indemnity,  whatever  be  the  rule  of  calculation ;  and  it  is  sufficient  in 
this  case  to  show  that  the  bond  having  been  once  forfeited,  there  was  a  debt, 
or  demand,  or  cause  of  action.  [Littledale,  J.  In  Utterson  v.  Vernon,  3 
T.  R.  539,  overruled  4  T.  R.  570  (between  the  same  parties),  on  a  ground 
not  affecting  this  point,  Lord  Kenyon  held,  that  the  price  of  the  stock  on 
the  day  of  the  bankruptcy  was  the  amount  recoverable  by  the  plaintiffl  Pa&ke, 
J.  In  Ex  parte  Fisher  (Buck's  Cases  in  Bankruptcy,  188),  a  bond  was  given 
with  1000^.  penalty,  for  replacing  650^.  in  three  years,  and  paying  the  divi- 
dends in  the  mean  time;  before  the  end  of  the  three  years  the  obligor 
became  bankrupt,  and  the  bond  had  been  forfeited  by  non-payment  of  divi- 
dends :  and  the  yioe-Chancellor  there  said,  "  The  bond  being  forfeited  at  the 
time  of  the  bankruptcy,  there  was  then  a  legal  demand  for  the  penalty.  The 
amount  of  the  penalty  would,  upon  proof  of  the  debt  under  the  commission, 
have  been  reduced  upon  equitable  principles  to  the  then  actual  value  of  550^ 
stock."]    Another  point  in  £Avour  of  the  defendant  is,  that  a  judgment  had  been 


601] 


3  Barnewall  &  Adolfhus.  267 


entered  up  under  the  warrant  of  attorney,  for  the  penalty  of  the  bond,  so  that 
it  had  been  turned  into  a  complete  debt  of  record,  for  which  the  plaintiff  might 
have  proved  in  the  insolvent  debtors'  court.  Cur,  adv,  vuU, 

*6021  *^^^  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
^  We  are  clearly  of  opinion  that,  the  bond  being  forfeited,  the  penalty  be- 
came a  debt  from  which  the  insolvent  was  entitled  to  be  relieved  by  the  order 
of  the  insolvent  court.  It  is  not  necessary  to  decide  for  what  amount  the  cre- 
ditor would  have  a  right  to  prove;  but  the  case  Ex  parte  Fisher  (a)  seems  to 
leave  no  difficulty  in  that  respect.  The  verdict  must  be  entered  for  the  de^ 
feodant  Postea  to  the  defendant. 

(a)  Book's  Cases  in  Bankruptcy,  188.    And  see  ExparU  Day,  7  Yes.  801. 


CUMBERLAND,  and  ANN  his  Wife,  v.  KELLEY.     Jtfay  8. 

The  grant  of  an  annuity,  in  oonsideration  of  government  stook  transferred  from  the 
grantee  to  the  grantor,  need  not  be  registered  under  the  statute  17  G.  8,  o.  26.  At 
least  the  want  of  a  memorial  is  no  objection,  if  it  be  not  shown,  by  the  party  seeking 
to  set  aside  the  annuity,  that  the  transfer  was  only  a  colour  for  an  advance  of  money, 
to  be  raised  by  sale  of  the  stock. 

Debt  on  an  annuity  bond,  bearing  date  the  10th  of  April,  1813,  given  by 
the  defendant  to  the  plaintiff,  Ann,  while  unmarried.  The  condition  of  the 
bond,  as  sot  forth  in  the  declaration,  recited  that  the  said  Ann  had  agreed  with 
the  defendant  for  the  purchase  of  an  annuity  of  20/.  for  her  life,  in  considera- 
tion of  the  transfer  of  833/.  three  per  cent  consols  then  standing  in  her  name 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England ;  and  that 
the  said  Ann,  at  the  time  of  the  sealing  and  delivering  of  the  said  obligation 
had,  that  day,  well  and  truly  transferred  the  sum  of  333Z.  three  per  cent  con- 
sols in  the  books  of  the  said  Governor  and  Company  into  the  name  of  the 
defendant,  the  receipt  and  transfer  whereof  he  thereby  acknowledged.  The 
^QQ-i  action  was  for  non-payment  of  arrears.  The  defendant  ^pleaded  among 
-'  other  things,  that  no  memorial  of  the  said  writing  obligatory,  by  which 
the  above-mentioned  annuity  was  granted,  had  been  enrolled,  pursuant  to  the 
act  of  17  6.  3  (c.  26),  "  for  registering  the  grants  of  life-annuities,"  wherefore 
the  said  writing  was  null  and  void.  Replication,  that  no  such  memorial  was 
requisite,  for  that  the  said  writing  obligatory  was  not  a  deed,  bond,  &c.,  within 
the  mining  of  the  act.  Demurrer  to  the  replication,  as  tendering  a  mere  issue 
in  law.  Joinder  in  demurrer.  This  case  was  argued,  as  to  the  sufficiency  of 
the  plea  (the  replication  being  clearly  bad),  in  Michaelmas  term,  1831,  by  Cole- 
ridge  for  the  defendant,  and  li.  V,  Richards  for  the  plaintiffs,  and  the  Court 
then  desired  to  hear  the  case  further  argued,  unless  the  defendant's  counsel 
should  think  proper  to  amend ;  observing  that  the  question  was  difficult,  and 
had  not  arisen  before.     The  case  was  now  re-argued. 

N,  R,  Clarkty  for  the  defendant.     This  was  an  annuity  granted  for  a  pecu- 

aiary  oonsideration,  and  ought  to  have  been  registered  pursuant  to  the  statute 

*6041  ^^  ^'  ^'  ^*  26,(a)  *which  was  in  force  when  the  deed  was  executed. 

^  The  object  of  the  act  was  to  regulate  the  purchase  and  sale  of  annuities. 

(<0  The  act  17  G.  3,  c.  26,  s.  1,  recites,  that  <*  The  pernicious  practice  of  raising  money 
^7  the  sale  of  life  annoities,  hath  of  late  years  greatly  increased,  and  is  much  pro- 
moted by  the  secrecy  with  which  such  transactions  are  conducted."  It  therefore  enacts, 
that  a  memorial  of  every  deed,  whereby  an  annuity  shall  be  granted  for  life  or  lives,  &c., 
ihall  be  enrolled  as  there  directed ;  and  shall  contain,  among  other  things,  the  conside- 
ration or  considerations  of  granting  such  annuity,  otherwise  every  such  deed  shall  be 
null  and  void.  Section  8  enacts,  that  in  every  annuity-deed  the  consideration  really  and 
booi  flde  (which  shall  be  in  money  only),  and  also  the  name  or  names  of  the  person  or 
penons  by  whom,  and  on  whose  behalf,  the  said  consideration,  or  any  part  thereof,  shall 
be  advanced,  shall  be  ftilly  and  truly  set  forth  and  described  in  words  at  length,  other- 
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But  the  mention  of  '^  ratting  money  by  sale  of  life-annuities/'  in  the  preamble^ 
the  clause  in  s.  3,  requiring  the  consideration  to  be  <Mn  money  only,  and  the 
exception  in  s.  8,  of  annuities  granted  ^'  without  regard  to  pecuniary  conside- 
ration/' must  not  be  taken  as  confining  the  operation  of  the  act  to  annuiUes 
granted  for  money,  in  the  strict  sense  of  that  word.  Crossley  v.  Arkwright, 
2  T.  K  603  5  Wright  v.  Reed,  3  T.  R.  554;  Morris  t;.  Wall,  1  B.  &  P.  208; 
Grespigny  v,  Wittenoom,  4  T.  R.  790;  Kelfe  v.  Ambrosse,  7  T.  R.  551;  Poole 
V,  Gabanes,  8  T.  R.  328,  show  that  it  is  not  so  limited.  That  the  consideration 
might  be  paid  in  notes,  appears  from  the  act  itself,  s.  4.  The  intention  of  this 
statute,  namely,  that  the  sale  of  annuities  should  no  longer  be  transacted  in 
secret,  might  be  easily  evaded,  if  the  necessity  of  enrolment  could  be  prevented 
by  a  transfer  of  stock.  *Brown  v,  Dowthwaite,  1  Madd.  446,  may  be  r^tgAc 
cited  on  the  other  side :  it  was  held  there,  that  an  annuity  granted  in  >- 
consideration  of  a  reversionary  interest  in  stock,  need  not  be  enrolled ;  but  here 
the  consideration  is  not  a  reversionary,  but  a  present  interest  in  stock.  Nothing 
is  more  frequent  in  practice,  than  to  deal  with  stock  as  money;  as  in  the  pur* 
chase  of  estates,  where  payment  is  very  commonly  made  by  a  transfer  in  the 
funds.  Stock  is,  in  fact,  scarcely  less  convertible  than  notes.  It  was  suggested 
on  the  last  argument  (a)  that,  for  anything  that  appeared,  this  annuity  might 
have  been  granted  with  the  intention,  boni  fide,  of  purchasing  so  much  stock, 
and  holding  it ;  and  not  of  turning  it  into  money.  But  if  this  were  so,  it 
should  be  shown  by  the  grantee,  who  is  cognizant  of  the  fact,  and  relies 
upon  it. 

R.  V.  Richardsy  contrd.  It  does  not  appear  from  the  deed  in  this  case,  that 
the  consideration  was  pecuniary,  and  the  defendant  ought  to  have  supplied  that 
defect  by  averment  in  his  plea.     To  bring  an  annuity  within  the  act  as  re* 

uiring  registration,  the  consideration  must  be  money,  bills  or  notes,  or  goods. 

jrespigny  v.  Wittenoom,  4  T.  R.  790;  Button  v.  Lewis,  5  T.  R.  639;  Doe 
dem.  Johnston  v.  Phillips,  1  Taunt.  356 ;  where  Chambre,  J.,  explains  Crossley 
V.  Arkwright,  2  T.  R.  603,  by  observing  that  in  that  case  '<  the  consideration 
wholly  consisted  of  money  and  goods;  and  goods  most  strongly  belong  to  the 
class  of  annuities  that  requires  registration."  The  observations  of  Lord 
^EUenborough  in  Horn  v.  Horn,  7  East,  529,  and  those  of  Bayley,  J.,  c^qqq 
in  Hick  v,  Keats,  4  B.  &  C.  69,  are  also  strongly  opposed  to  the  exten-  I- 
sion  of  the  siatute  now  contended  for.  In  Doe  v.  Phillips,  1  Taunt.  356,  Mans- 
field, C.  J.,  says,  '^  the  act  would  embrace  a  case  of  fraudulent  evasion ;"  but  if 
that  had  been  relied  upon  here,  the  fraud  should  have  been  averred  in  pleading. 
It  is  not  necessary  in  this  case  to  establish  that  the  annuity  would  have  been 
exempt  from  registration  under  the  act  53  Q,  3,  c.  141,  but  there  are  cases 
which  would  bear  out  that  proposition,  though  by  sect.  10  of  this  latter  act  it 

wise  the  deed  shall  be  void.  Section  4  enacts,  that  **  if  any  part  of  the  consideration 
shall  be  returned  to  the  person  advancing  the  same ;  or,  in  case  the  consideration  or  any 
part  of  it  is  paid  in  notes,  if  any  of  the  notes,  with  the  priyitj  and  consent  of  the  person 
advancing  the  same,  shall  not  be  paid  when  due,  or  shall  be  cancelled  or  destroyed  with- 
out being  first  paid ;  or,  if  the  consideration,  or  any  part  of  it,  is  paid  in  goods ;  or  if 
any  part  of  the  consideration  is  retained  on  pretence  of  answering  the  fatore  payments 
of  the  annuity  or  any  other  pretence ;"  in  eyery  such  case  proceedings  to  enforce  the 
deed  may  be  stayed  on  motion,  and  the  court  may  order  the  deed  to  be  cancelled.  Sec- 
tion 8  provides,  that  the  act  shall  not  extend  to  "  any  annuity  or  rent-charge  given  by 
will  or  by  marriage  settlement,  or  for  the  advancement  of  a  child ;  nor  to  any  annnity 
or  rent-charge  secured  upon  lands  of  equal  or  greater  annual  value,  whereof  the  grantor 
was  seised  in  fee-simple  or  in  fee-tail  in  possession  at  the  time  of  the  grant,  or  seenred 
by  the  actual  transfer  of  stock  in  any  of  the  public  funds,  the  dividends  whereof  are  of 
equal  or  greater  annual  value  than  the  said  annuity;  nor  to  any  voluntary  snnmty 
granted  without  regard  to  pecuniary  consideration ;  nor  to  any  annuity  or  rent-charge 
granted  by  any  body  corporate,  or  under  any  authority  or  trust  created  by  act  of  par- 
liament" 

(al  By  Parke,  J.,  who  mentioned  Horn  v.  Horn,  7  East,  629,  as  deciding  that  where 
the  aefendant  relies  on  the  want  of  a  memorial,  it  rests  with  him  to  show  Uiat  the  con- 
sideration was  pecuniary,  if  that  does  not  appear  f^m  the  bond  itself. 
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is  provided  that  the  atatate  shall  not  extend  to  Toluntary  annuities  granted 
'^  without  rewd  to  pecuniaty  consideration  or  money's  worth.**  In  Blake  v, 
AttersoU,  2  B.  &  C.  881,  882,  Bayley,  J.,  considers  the  second  section  of  that 
act  (which  directs  the  form  of  memorial)  as  evidently  contemplating  a  conside- 
ration paid  in  money,  notes  or  hills :  and  Littledale,  J.^  says,  '<  I  am  clearly  of 
opinion  that  to  bring  a  case  within  the  53  G*.  3,  c.  141,  there  must  be  an  actual 
sale  of  an  annuity  for  money,  bills  or  goods."  The  same  view  of  it  is  taken  in 
James  v.  James,  2  B.  &  B.  702,  and  Tetley  i;.  Tetley,  4  Bingh.  214.  It  is 
eontended  that  although  stock  be  not  money,  bills,  or  notes,  yet  it  is  equally  a 
peeaniary  ooDsideration  within  17  Q.  3,  c.  26,  because  it  is  immediately  con- 
vertible into  these.  But  the  Court  cannot  say  that  three  per  cent,  consols  were 
60  at  the  time  when  this  annuity  was  granted.  And  it  is  not  to  be  assumed 
that  the  grantor  meant  to  turn  them  into  money.  There  is  nothing  to  show 
that  he  did  not  accept  the  stock  with  a  bon&  fide  intention  of  keeping  it  in  his 
hands.  The  stock  itself  cannot  be  regarded  as  a  pecuniary  consideration.  In 
♦6071  *Wil^™*°  ^'  Wildman,  9  Ves.  177,  the  Master  of  the  Rolls  says,  "there 
-*  is  a  great  difference  between  a  transfer  of  stock  and  payment  of  money. 
The  interest  in  stock  is  properly  nothing  but  a  right  to  receive  a  perpetual  an- 
nuity, subject  to  redemption ;  a  mere  right  therefore :  the  circumstance  that 
memmcnt  is  the  debtor,  makes  no  difference :  a  mere  demand  of  the  divi- 
dends, as  they  become  due,  having  no  resemblance  to  a  chattel  movable,  or 
coined  money,  capable  of  possession  and  manual  apprehension."  Brown  v. 
Dowthwaite,  1  Madd.  446,  is  not  essentially  distinguishable  from  this  case :  it 
is  true  the  interest  in  the  stock  there  was  reversionary,  but  such  an  interest 
may  be  turned  into  money  as  well  as  a  present  interest.  [Parke,  J.  All  that 
can  be  said  is,  it  is  not  quite  so  easily  convertible.]  The  Vice-Chancellor  there 
says,  "  this  case  is  decided  by  Crespigny  v.  Wittenoom,  4  T.  R.  790,  which  is, 
m  principle,  the  same.  Nothing  was  immediately  paid  to  the  grantor.  Be- 
cause the  stock  might  have  been  immediately  sold,  it  is  not  therefore  to  be  con- 
sidered as  money."  The  decisions,  then,  confine  the  meaning  of  these  statutes 
to  eases  where  the  consideration  is  strictly  money,  bills  or  notes,  or  goods ;  that 
is,  goods  in  the  mercantile  sense,  and  which  may  be  the  subject  of  trover.  If 
stock  may  be  considered  money  for  one  purpose,  it  may  for  another.  In  Jones 
9.  Brinley^  1  East,  1,  the  defendant  had  agreed  to  pay  the  plaintiff  a  certain 
percentage,  when  F.  N.  should  receive  any  money  through  the  plaintiff's  infor- 
mation. F.  N.  did,  through  such  information,  obtain  500/.  stocky  but  the  Court 
held  that  this  did  not  entitle  the  plaintiff  to  his  percentage,  though  it  was  ar- 
gued that  the  stock  ought  to  be  estimated  as  so  much  money,  into  which  it  was 
%acicrk  '^'convertible.     In  Nightingall  t;.  Devisme,  5  Burr.  2589,  2  Sir  W.  Bl. 

^  684,  S.  C,  it  was  held  that  the  value  of  East  India  stock  could  not  be 
recovered  in  an  action  for  money  had  and  received,  because  stock  is  not  money. 
The  same  was  decided  in  Waynam  v.  Bend,  1  Camp.  175,  as  to  a  promissory 
note  (in  an  action  by  the  endorsee),  yet  a  good  note  is  readily  convertible  into 
money.  And  so  it  was  held  in  M'l^ichlan  v,  Evans,  1  Y.  &  J.  380,  as  to  the 
value  of  foreign  securities  which  had  never  been  turned  into  money ;  though  it 
might  have  been  different  (as  has  been  determined  in  the  case  of  country  notes, 
see  Pickard  v.  Bankes,  13  East,  20),  if  the  party  to  whose  hands  they  came 
had  treated  them'  as  money.  The  offence  of  usury  is  not  completed  by  taking 
a  promissory  note,  because  the  mere  giving  of  the  note  is  not  a  payment  of 
money  or  money's  worth,  Maddock  t^.  Hammett,  7  T.  R.  184.  These  cases  are 
applicable  to  the  present,  since  it  does  not  appear  upon  these  pleadings  that  the 
3<i3/.  3  per  cents,  were  converted  into  money,  or  even  that  the  transaction  was 
not  a  bon&  fide  purchase  of  stock  by  the  defendant. 

N»  R.  Clarke^  in  reply.  Stock  may  not  be  money  for  all  purposes,  but  it  is 
a  sufficient  '^pecuniary  consideration"  to  distinguish  an  annuity  from  voluntary 
annuities  eranted  <<  without  regard  to  pecuniary  consideration."  Hutton  v. 
LewiS;  5  T.  B.  639;  and  Horn  v.  HorU;  7  East;  629;  were  cases  dearly  not 
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within  the  mischief  of  the  act.  In  Hick  v.  Keats,  4  B.  &  G.  69,  it  was  a  saf- 
ficient  ground  of /iccision  that  the  supposed  consideration  was  not  stipulated  for 
at  the  time  of  granting  the  annuity,  but  had  passed  long  before :  *and  r^cnn 
the  decision  in  Blake  v,  Attersoll,  2  B.  &  C.  875,  went  on  the  ground  >- 
that  there  was  no  consideration  moving  from  the  grantee  to  the  grantor.  If  a 
consideration  paid  in  <'  money,  bills,  or  goods''  (as  there  stated)  will  bring  a 
deed  within  the  statute,  it  is  not  clear  that  stock  may  not  answer  the  descriptioii 
of  goods  sufficiently  for  this  purpose. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  this  was  not  an  annuity  deed 
requiring  enrolment  under  the  act  17  6.  3,  c.  26 :  the  other  statute  need  not 
be  taken  into  consideration.  It  is  clear  that  stock  is  not  ''motfey."  Its  value 
cannot  be  recovered  in  an  action  for  money  had  and  received.  The  agreement 
here  is  that  the  defendant  shall  receive,  not  so  much  money,  but  a  certain  amount 
of  stock.  To  hold  that  a  deed  of  this  nature  does  not  require  enrolment,  may 
(as  it  has  been  urged)  give  rise  to  inconvenience  and  fraud ;  but  the  question 
before  us  is  merely,  whether  this  deed  is  or  is  not  within  the  meaning  of  the 
act.  It  is  possible  that  the  present  transaction,  if  unravelled,  might  prove  to 
be  within  the  mischief  of  the  statute,  but  there  is  nothing  to  show  that,  and 
in  the  absence  of  any  averment  to  such  an  effect  we  have  no  right  to  infer  an 
intention  to  evade  the  law.  All  we  can  say  is,  that,  stock  not  being  money, 
this  deed,  by  which  an  annuity  is  granted  in  consideration  of  the  transfer  of 
stock,  docs  not  come  within  the  statute,  as  a  deed  requiring  enrolment. 

LiTTLEDALE,  J.  The  act  17  G-.  3,  c.  26,  is  shown  by  the  preamble  to  con- 
template the  raising  of  money  by  the  sale  of  annuities,  and  sect.  8  exempts  from 
the  operation  *of  the  act  voluntary  annuities  granted  without  regard  to  r^fiiA 
pecuniary  consideration.  The  first  section  directs  that  a  memorial  of  ^ 
every  annuity  deed  there  described  shall  be  enrolled  in  chancery,  and  shall 
state  the  consideration  for  granting  the  same :  and  sect.  3  requires  that  every 
such  deed  shall  set  forth  the  consideration  for  granting  the  annuity,  which  con- 
sideration shall  be  in  money  only.  The  intention  of  the  act  is  further  explained 
by  sect.  4,  which  enacts  that  if  any  part  of  the  consideration  be  returned,  or  if 
any  part  be  given  in  notes,  which  are  not  paid  when  due,  or  are  cancelled  or 
destroyed  without  being  first  paid,  or  if  the  consideration  or  any  part  of  it  be 
paid  in  goods,  proceedings  on  the  annuity  deed  may  be  stayed  on  summary 
application  to  the  Court,  which  may  direct  the  deed  to  be  cancelled.  It  was 
foreseen,  that,  according  to  the  practice  commonly  adopted  in  such  transactions, 
a  part  of  the  consideration  to  be  stated  in  the  deed  and  memorial  would  on 
some  occasions  be  returned,  or  would  be  paid  in  goods  of  a  mere  nominal  value, 
and  therefore  the  statute  gives  a  remedy  in  such  cases  by  summary  application 
to  the  Court.  All  this  part  of  the  act  evidently  contemplates  cases,  iii  which 
the  consideration  mentioned  in  the  deed  and  in  the  memorial  would  be  money. 
Here  that  is  not  so,  the  consideration  stated  in  the  deed  being  stock.  This  can- 
not be  considered  a  voluntary  annuity,  that  is,  one  granted  without  regard  to 
pecuniary  consideration  according  to  sect.  8.  The  term  ''  pecuniary  considera- 
tion," must  relate  to  those  things  which  pass  as  money  in  the  ordinary  intercourse 
of  life.  A  note  perhaps  may  come  within  that  description.  It  is  sidd  that 
stock  does,  because  it  is  convertible  into  money,  but  all  property  is  so  with 
more  or  less  difficulty.  The  present  argument  *would  apply  to  Bank  ri^ar\ 
stock  or  India  stock :  then  why  not  to  shares  in  canal,  dock  or  mining  ■- 
companies  ?  The  facility  with  which  a  thing  may  be  converted  into  money, 
does  not  make  it  a  pecuniary  consideration :  and  it  may  be  observed  that  even 
stock  is  not  convertible  at  all  times.  I  am  therefore  of  opinion  that  the  plain- 
tiff is  entitled  to  judgment. 

Pa&kx,  J.  I  am  of  the  same  opinion.  On  these  pleadings  we  must  intend 
that  the  annuity  deed  was  of  a  kind  not  requiring  enrolment,  for  that  the  grant- 
ing of  the  annuity  was,  on  the  part  of  the  grantor,  a  bonft  fide  purchase  of 
838^.  8  per  cent,  consols.    If  his  object  had,  in  fiict,  been  to  raise  money,  the 
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case  might  have  been  different,  but  that  does  not  appear.  The  term  '^pecuniary 
oonsideration''  in  sect.  8  of  the  statute  is  sufElcientlj  explained  by  Crespigny 
V,  Wittenoom,  4  T.  R.  790,  to  mean  money,  or  such  securities  for  money  as 
bills  or  notes ;  and  that  construction  is  supported  by  Hutton  v,  Lewis,  5  T.  B. 
639,  aud  Horn  v.  Horn,  7  East,  529,  and  the  cases,  upon  the  subsequent  an- 
nuity act,  of  James  v.  James,  2  B.  &  B.  702,  and  Tetley  t;.  Tetley,  4  Bingh. 
214.  Upon  these  pleadings  the  present  case  is  not  distinguishable,  in  principlei 
from  those,  and  therefore  I  think  the  deed  is  not  void  for  want  of  a  memorial. 
Pattbsok,  J.  We  are  not  at  liberty  on  these  pleadings  to  assume  that  the 
transaction  was  a  fraud  upon  the  act  3  and  all  that  appears  is,  that  the  grantor 
*6121  ™^^®^  ^  purchase  of  so  much  stock,  to  be  paid  for  by  an  annuity.  ^This 
^  £sdls  within  the  cases  that  have  been  referred  to,  and  I  think  they  were 
rightly  decided.  Judgment  for  the  plaintiff8.(a) 

(a)  The  following  case  was  decided  in  Trinitj  term  1882:— 


FROST  V.  FROST.    June  1. 

A.,  being  hidebted  to  B.,  it  was  agreed  between  them,  that  in  lieu  of  payment  A.  should 
bj  bond  secure  the  payment  of  an  annuity  to  B.*b  widow,  after  his  decease,  during 
the  joint  lires  of  A.  and  the  widow.  B.  died  in  1826,  and  in  1828  A.  executed  an 
ftminity  deed  pursuant  to  the  agreement:  Held,  that  the  deed  did  not  require  enrol- 
ment, under  the  statute  58  G.  8,  0.  141. 

Dbbt  on  a  bond,  dated  4th  of  January,  1828,  for  the  payment  of  2000/.  The  condition 
(set  ont  on  oyer)  recited,  that  the  defendant  haying  been  some  years  indebted  to  T.  F., 
the  late  husband  of  the  plaintiff,  in  a  large  sum  of  money,  upon  a  balance  of  accounts 
between  them,  it  was  agreed,  that  in  lieu  of  payment  of  4792.,  part  of  such  balance, 
the  defendant  should  by  his  bond  secure  the  payment  after  the  decease  of  T.  F.  to  the 
pUintiff,  during  the  joint  liyes  of  the  plaintiff  and  defendant,  of  the  annuity  of  4602., 
which  snnuity  was  stated  in  the  said  T.  F.*s  will  to  be  settled  upon  the  plaintiff:  that 
T.  F.  died  in  November,  1826,  and  that  the  annuity  had  been  paid  up  the  Ist  of  NoTember, 
1827 :  the  condition,  therefore,  was,  that  the  defendant  should,  during  the  said  joint 
Ures,  pay  the  said  annuity  to  the  plaintiff  or  her  assigns,  on  the  1st  of  November  in 
ereryyear.  The  defendant  pleaded,  1.  Non  est  factum.  2.  That  the  supposed  deed 
wts  executed  after  the  passing  of  the  annuity  act  68  G.  3,  c.  141,  and  that  no  memorial 
thereof  was  enrolled  pursuant  to  the  act  8.  That  the  supposed  deed  was  entered  into 
by  the  defendant  after  the  passing  of  the  act,  upon  a  pecuniary  consideration,  viz.  16002. 
adfanced  by  T.  F.  to  the  defendant  on  the  1st  of  October,  1826,  as  the  consideration  for 
the  grant  of  the  said  annuity ;  and  that  no  memorial  was  enrolled,  &c.  4.  A  similar 
plea,  stating  the  consideration  to  be  4792.  advanced  and  paid  by  the  plaintiff  to  the  de- 
fendant ReplicaUon,  joining  issue  on  the  first  plea,  demurring  generally  to  the  second, 
snd  denying  that  the  considerations  were  as  alleged  in  the  third  and  fourth. 

J2.  F.  Riehardt,  in  support  of  the  demurrer,  relied  upon  the  view  taken  by  the  Court 
in  Cumberland  v.  Kelley  (supra)  of  the  two  annuity  acts  17  G.  8,  c.  26,  and  66  G.  8,  0. 
Ul.  The  latter  act,  in  prescribing  the  form  of  memorial,  directs  that  the  ** pecuniary 
consideration"  shall  be  stated  as  &ere  laid  down;  and  the  exempting  section  (a  10), 
provides  that  the  act  shall  not  extend  to  **  any  voluntary  annuity  granted  without  regard 
to  pecuniary  consideration  or  money* 9  worths  The  intention  of  these  clauses  is  explained 
by  Bsyley,  J.,  in  Blake  v.  Attersoll  (2  B.  &  C.  879),  and  Best,  C.  J.  in  Tetley  v.  Tetley 
(4  Bingh.  216).  Those  cases,  and  James  v.  James  (2  B.  &  B.  702),  clearly  show  that 
in  snnuity  granted  on  a  consideration  like  that  in  the  present  case,  does  not  require 
enrolment  under  68  G.  8,  0.  141.  [Lord  TxHTsauair,  C.  J.  Hiok  0.  Keats  (4  B.  k  C. 
^6131  ^^)'  *^^^Sl^  under  the  old  act,  is  very  likely  this  case.]  The  Court  then  called 
J  upon 

Jf.  R.  Clarke^  contrd.  An  annuity  given  for  an  antecedent  debt  may  be  within  the 
nuseMef  of  the  act  The  object  was  to  prevent  improrident  bargains  by  the  grantors 
of  tnnuitiea.  That  evil  is  not  prevented  if  a  party  having  advanced  a  sum  by  way  of 
loss,  may,  whenever  he  pleases,  call  for  his  money,  and  then  take  an  annuity  instead. 
This  eannot  be  said  to  be  an  annuity  granted  without  regard  to  pecuniary  consideration 
or  money's  worth.  [Paeke,  J.  The  advance  of  money  should  have  been  originally  part 
of  the  contract  under  which  the  annuity  is  granted.]  The  statute  may  be  easily  evaded 
if  a  grantee  may  say,  "  instead  of  advancing  money  I  will  release  such  a  debt** 

Lord  TasTBrnDBK,  C.  J.    That  is  not  the  present  case ;  and  here  the  annuity  might 
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neyer  have  become  pftysble.  To  make  an  enrolment  necessary  there  most  be  at  least 
something  analogous  to  the  sale  of  an  annuity.     It  is  useless  to  go  into  the  cases. 

LiTTLEDALB,  J.  Thls  was  Only  giving  what  was  considered  a  better  security  for  an 
already  existing  debt. 

Parks,  J.,  and  Taurtov,  J.,  concurred.  Judgment  for  the  plaintUT. 


*The  KING  V.  E.  BRAIN.    May  9.  [*614 

By  ancient  custom  a  select  Testry  was  to  consist  of  the  rector,  churchwardens,  and  those 
who  had  served  the  office  of  upper  churchwarden,  and  other  parishioners  to  be 
elected  by  the  vestrymen.  The  practice  in  modem  times  had  been  to  elect  as  vestry- 
men those  parishioners  only  who  had  been  fined  for  not  serving  the  office  of  upper 
churchwarden :  Held,  that  they  were  good  vestrymen. 

By  an  act  of  parliament  for  paving,  lighting,  and  watching  the  streets  of  a  parish,  the 
rector,  churchwardens,  overseers  of  the  poor,  and  vestrymen,  were  appointed  trustees 
for  putting  the  act  in  execution.  By  a  subsequent  act,  the  trustees  appointed  to  put 
the  first  act  in  execution,  were  appointed  trustees  for  executing  that  act,  and  the 
said  trustees,  or  any  thirteen,  or  more  of  them,  were  authorised  to  elect  four  con- 
stables for  the  parish  annually : 

Held,  that  the  presence  of  the  rector  at  a  vestry  for  the  election  of  a  constable  was  not 
necessary  if  thirteen  other  trustees  were  present 

The  trustees  appointed  four  constables  for  the  year,  on  the  21st  of  December,  1829. 
One  of  the  persons  so  appointed  having  in  March,  1880,  removed  f^om  the  parish,  and 
given  notice  of  his  removal  to  the  trustees,  they  elected  another : 

Held,  that  the  trustees  having  so  appointed  the  four  constables  for  the  year,  might  also, 
on  the  removal  ftrom  the  parish  of  one  of  the  persons  so  appointed,  elect  another 
person  in  his  stead ;  for  that  they  were  not  functi  officio,  and  were  the  proper  persons 
to  supply  the  vacancy. 

By  the  custom  of  the  city  of  London,  all  persons  appointed  constables  on  St  Thomas's 
Bay,  attend  at  Guildhall  on  Plough  Monday,  and  are  sworn  by  the  registrar,  and 
those  who,  when  vacancies  occur,  are  appointed  at  any  other  period  of  the  year,  are 
sworn  in  before  the  registrar  at  the  lord  mayor's  court  office :  Held,  that  that  custom 
applied  to  all  constables  in  the  city  of  London,  in  whatever  manner  appointed,  and 
that  a  party  elected  constable  by  the  trustees  under  the  local  act,  was  bound  after 
notice  to  attend  at  the  lord  mayor's  court  office  to  be  sworn  in. 

Indictment  charged,  that  the  defendant  being  elected  to  the  office  of  constable,  had 
neglected  and  refused  to  take  upon  himself  the  execution  of  the  office.  The  proof 
was,  that  he  refused  to  take  the  oath  of  office :  Held,  that  that  was  prim&  facie  evi- 
dence of  a  refusal  to  take  upon  himself  the  execution  of  the  office : 

Held,  also,  on  motion  in  arrest  of  judgment,  that  the  indictment  sufficiently  charged 
an  offence,  by  alleging  that  the  defendant  had  wholly  neglected  and  refused  to  take 
on  himself  the  execution  of  the  office,  and  that  it  was  not  necessary  to  state  that  he  had 
refused  to  be  sworn. 

Indictment  stated  that  the  defendant  on  the  16th  of  March,  11  O.  4,  rnd 
long  before,  was  an  inhabitant  of  and  residinff  within  the  parish  of  St.  Bar- 
tholomew the  Great,  London,  and  able  and  liable  to  serve  the  office  of  constable 
for  the  said  parish,  and  that  at  a  meeting  of  the  trustees  for  putting  in  exe- 
cution an  act  of  the  9  Q.  3,  c.  23,  entitled,  &c.,  duly  holden  on,  &c.,  sSoresaidy 
the  defendant  by  the  said  trustees,  so  met,  consisting  of  thirteen  and  more,  to 
wit,  J.  D.  and  C.  J.,  &o.,  then  being  the  churchwardens  of  the  said  parish, 
H.  S.  and  R.  B.  then  being  two  overseers  of  the  parish,  ^and  nine  pKgic 
others  named  in  the  indictment,  then  being  vestrymen  of  the  said  ^ 
parish,  was  duly  elected  and  appointed  to  be  one  of  the  constables  of  the  said 
parish  for  preserving  the  peace,  and  doing  and  performing  all  matters  and 
things  relating  to  the  said  office  of  constable  for  the  then  remainder  of  the 
constable's  then  present  year  of  office  for  the  said  parish,  in  the  room  of  one 
T.  T.,  who  having  been  previously  elected  and  appointed  one  of  the  constables 
for  the  said  parish  for  the  then  present  year,  had  since  gone  out  of  the  said 
parish ;  whereof  the  defendant  afterwards  had  notice.  Breach,  that  the  defen- 
dant not  regarding  his  duty  in  that  behalf,  unlawfully,  wilfully,  obstinately, 
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and  contemptnoosly  did  neglect  and  refuse  to  take  upon  himself  the  eocecutton 
of  the  said  office,  although  duly  required  so  to  do,  &c.     Plea,  not  guilty. 

At  the  trial  before  Iiord  Tenterden,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1880,  it  appeared  that  by  an  act,  28  G.  2,  c.  37,  for  the 
better  lighting  and  cleansing  the  streets,  &c.,  within  the  parish  of  St.  Bar> 
tholomew  the  Great,  London,  and  regulating  the  nightly  watch  and  beadles 
within  the  said  parish,  it  was  enacted,  that  the  rector,  churchwardens,  over- 
seers of  the  poor,  and  vestrymen  of  the  said  parish  of  St.  Bartholomew  for  the 
time  being,  should  be  trustees  for  putting  in  execution  all  the  powers  by  that 
act  given.  By  another  act,  9  G.  3,  c.  23,  for  amending  the  former,  it  was,  by 
section  1,  enacted,  that  the  trustees  appointed  by  the  former  act  should  also 
be  trustees  for  putting  the  present  act  in  execution.  And  by  section  40,  after 
reciting  that  the  number  of  constables  for  the  said  parish  was  insufficient,  it 
was  enacted,  that  it  should  be  lawful  '^  for  the  trustees,  or  any  thirteen  or  more 
*^l&]  ^  ^^>  ^  ^^^^  *&Q^  appoint  four  constables  for  the  parish  annualFy," 
^  In  pursuance  of  this  act  the  trustees  had,  yearly,  on  the  21st  of  De- 
cember, being  St.  Thomas's  Day,  or  its  morrow  (whenever  that  feast  fell  on  a 
Sunday),  chosen  four  constables,  from  the  passing  of  the  act  to  the  present 
time.  On  St.  Thomas's  Day,  1829,  the  usual  annual  meeting  of  the  trustees 
for  the  choice  of  constables  was  held,  when  T.  T.  and  three  other  persons  were 
chosen  constables  for  the  year  ensuing,  and  sworn  in  (in  usual  course)  on 
Plough  Monday,  and  T.  T.  continued  to  serve  as  constable  until  the  16th  of 
March,  1830,  when  he  gave  notice  to  the  trustees  (who  were  then  assembled  in 
the  restry-room),  that  he  had  removed  out  of  the  parish.  The  trustees  present 
(being  tlurteen  in  number)  then  proceeded  to  choose  the  defendant  constable  in 
nis  room.  Several  instances  (both  before  and  after  the  act  of  9  G.  3)  were 
proved,  where  vacancies  having  occurred  in  the  office  of  constable  by  death  or 
removal  from  the  parish,  during  the  year,  others  had  been  appointed  in  the 
place  of  the  persons  so  dying  or  removing.  Notice  of  the  appointment  was 
given  to  the  defendant  on  the  day  he  was  elected,  and  on  the  19th  of  March  he 
was  served  with  a  notice  requiring  him  to  take  upon  himself  the  execution  of 
the  office,  and  personally  to  appear  at  the  lord  mayor's  court  office,  over  the 
Royal  Exchange,  in  the  city  of  London,  before  the  registrar  of  the  said  court, 
or  his  deputy,  pn  the  20th  of  March,  at  eleven  o'clock  in  the  forenoon  pre- 
cisely, to  be  sworn  in.  He  did  not  attend  pursuant  to  the  notice.  It  appeared 
to  be  the  custom  in  the  city  of  London,  that  all  persons  elected  to  the  office  of 
constable  on  St.  Thomas's  Day,  should  attend  at  Guildhall  on  Plough  Monday, 
^6171  ^  ^  sworn  in  by  the  registrar  before  ^the  lord  mayor ;  and  that  those 
^  appointed  at  any  other  period  of  the  year,  should  attend  at  the  lord 
mayor's  court  office,  there  to  be  sworn  in  before  the  registrar. 

'The  trustees  present  when  the  defendant  was  elected  constable,  were  the  two 
churchwardens,  two  overseers,  and  more  than  nine  others  who  claimed  to  be 
tnistees  as  vestrymen  of  the  parish.  On  an  issue  tried  in  the  Court  of  Com- 
mon Pleas,  9  G.  1,  the  custom  in  the  parish  of  St.  Bartholomew  was  found  to 
be,  that  the  rector  of  the  said  church  for  the  time  being,  and  the  two  wardens 
of  the  same  church  for  the  time  being,  such  parishioners  as  had  served  the 
office  of  upper  churchwarden  of  the  church  aforesaid,  and  such  other  parish- 
ioners who,  by  the  suffrage  of  the  greater  number  of  the  said  rector  and 
parishioners  being  members  of  the  vestry  of  the  said  parish  in  vestry  parochially 
assembled,  should  have  been  elected  to  be  members  of  the  vestry  of  the  said 
parish,  have  been  used  and  accustomed  to  be  members  of  the  vestry  of  the  said 
parish,  and  exclusively  of  the  other  parishioners  to  meet  in  the  vestry  of  the 
ssid  church,  and  there  to  consult  on  parochial  matters.  For  more  than  twenty 
jears  last  past  it  had  been  the  practice  for  the  rector  and  parishioners  being 
members  of  the  vestry,  to  elect  as  vestrymen  those  parishioners  only  who  had 
been  fined  for  not  serving  the  office  of  upper  churchwarden ;  and  the  vestry- 
men who  acted  as  trustees  at  the  meeting  when  the  defendant  was  chosen  con- 
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stable  were  selected  from  that  particular  class.  Several  objections  were  taken 
at  the  trial,  but  overruled  by  Lord  Tenterden,  and  the  defendant  having  been 
found  guilty, 

Prendergatty  in  Hilary  term,  1831,  moved  for  a  new  trial,  and  agun  stated 
the  principal  objections  before  '''urged.  First,  those  trustees  who  at-  r^cgio 
tended  as  vestrymen  when  the  defendant  was  elected  to  the  office  of  >- 
constable,  were  not  duly  constituted  members  of  the  select  vestry.  According 
to  the  custom  established  on  the  issue,  the  rectoi;,  churchwardens,  those  who 
had  filled  the  office  of  upper  churchwarden,  and  those  who  had  been  elected  by 
the  vestry  from  the  parishioners,  were  to  be  vestrymen.  Here,  the  vestrymen 
were  selected  from  those  parishioners  only  who  had  paid  the  fine  for  not  serving 
the  office  of  upper  churchwarden.  The  modem  practice  of  selecting  from  a 
particular  class  was  inconsistent  with  the  ancient  custom  which  was  general : 
it  was  a  departure  from  that  custom,  and  the  parties  so  elected  were  not  duly 
constituted  vestrymen. 

Secondly,  the  rector  was  an  integral  part  of  the  vestry,  Wilson  v.  M'Math, 
8  B.  &  A.  246,  note  (6),  and  ought  to  have  been  present. 

Thirdly,  the  authority  given  by  the  act  of  parliament  to  the  trustees  to 
choose  four  constables  annually,  must  be  strictly  pursued ;  and  having  exer- 
cised that  authority  on  St.  Thomas's  Day,  they  were  functi  officio.  It  was  held 
under  the  48  Eliz.  c.  2,  s.  1,  that  when  an  appointment  of  overseers  had  been 
once  legally  made,  the  magistrates  were  functi  officio ;  Rex  v.  Great  Marlow, 
2  East,  244  \  and  to  remedy  the  inconveniences  resulting  from  the  death  or 
removal  of  an  overseer  from  the  parish  durine  the  year  for  which  he  was  ap- 
pointed, it  was  considered  necessary  to  pass  toe  statute  17  6.  2,  c.  88,  which 
enables  justices  to  appoint  another  in  his  stead. 

Fourthly,  by  the  common  law,  a  constable  cannot  *vacate  his  office  by  r^g-iQ 
leaving  the  parish.  And,  here,  the  local  acts  make  no  provision  for  ^ 
supplying  such  vacancy.  The  statute  13  &  14  Gar.  2,  c.  12,  s.  15,  authorizes 
two  justices  to  supply  vacancies  occasioned  by  death  of  constables,  or  their 
removal  from  the  parish.  By  the  local  act  28  G.  2,  c.  87,  s.  27,  if  any  of  the 
collectors  of  rates  ^whom  the  trustees  are  authorized  to  appoint  by  s.  14  of  the 
act)  shall,  during  tne  year  for  which  he  is  appointed,  remove  out  of  the  parish, 
the  trustees  may  appoint  another  in  his  stead ;  but  neither  of  the  local  acts 
contains  any  provisions  applicable  to  constables  who  remove  out  of  the  parish. 
It  seems  therefore  to  have  been  intended,  that  the  case  of  constables  dying  or 
removing  within  the  year  should  remain  subject  to  the  provisions  of  13  &  14 
Car.  2,  c.  12.  If  so,  the  effect  of  the  statutes  is,  that  any  vacancies  oocuiring 
during  the  year  in  the  office  of  constable,  by  death,  or  by  removal  from  the 

rrish,  if  they  can  be  so  created,  are  to  be  supplied  pursuant  to  the  statute  13 
14  Car.  2,  c.  15,  by  two  justices. 

Further,  these  trustees  being  a  body  created  by  statute,  cannot  claim  to  ap- 
point by  an  immemorial  common  law  custom ;  and  if  they  might,  the  indict- 
ment should  have  alleged  such  custom. 

Then  as  to  the  refusal  to  serve.  The  evidence  was,  that  a  notice  having  been 
served  upon  the  defendant,  he  refused  to  attend  to  be  sworn  before  the  registrar 
of  the  lord  mayor.  But  the  registrar  was  not  the  proper  person  to  swear  him. 
By  common  law,  the  constable  is  to  be  sworn  at  the  court  leet,  or,  by  act  of 
parliament,  before  justices  of  peace.  If  the  defendant  is  to  be  considered  as 
appointed  in  pursuance  of  the  local  act,  he  ought  to  have  been  sworn  in  before 
two  justices;  he  '''might  therefore  be  right  in  refusing  to  be  sworn  ptc/^on 
before  the  registrar.  And  the  custom  of  swearing  in  constables  in  the  ^  ^ 
city  of  London  at  the  lord  mayor's  court  office,  if  relied  upon,  should  have 
been  stated  in  the  indictment.  Again,  the  defendant  is  charged  with  refusing 
to  take  upon  himself  the  office,  but  it  was  only  proved  that  he  refused  to  be 
sworn  in.  He  might  have  duly  executed  the  office  without  ever  being  sworn, 
Bex  V.  Corfe  Mullen,  1  B.  &  Ad.  211. 
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Lord  Tbntbrdbn,  0.  J.  I  am  of  opinion  that  there  ought  to  be  no  rale  in 
this  case.  The  first  objection  is  to  the  vestrymen.  It  appears  that,  by  the 
eastern  as  established  on  the  trial  of  an  issue  many  years  ago,  the  select  yestry 
was  to  consist  of  the  rector  and  churchwardens,  those  who  had  served  the  office 
of  upper  churchwarden,  and  certain  other  parishioners  to  be  elected  by  the  ves- 
trjinen.  The  practice  of  late  years  had  been  to  elect  as  vestrymen  those  pa* 
rishioners  only  who  had  been  &ied  for  not  serving  offices.  Now,  as  the  power 
of  choosing  vestrymen  was  in  its  own  nature  not  limited  to  a  particular  descrip- 
tion of  parishioners,  a  practice  to  limit,  for  their  own  convenience,  their  choice 
to  persons  of  a  particular  class,  is  not  by  any  means  inconsistent  with  the 
custom,  because  it  is  competent  to  the  vestry,  at  any  time,  to  elect  other  persons 
who  are  not  of  that  class.     It  is  matter  of  choice  in  both  cases. 

The  next  objection  is  that  the  rector,  who,  it  is  contended,  is  an  integral  part 
of  the  vestry,  was  not  present  when  the  defendant  was  elected  constable.  But 
^6211  ^^^^  ^  ^  peculiarity  in  this  parish :  the  act  of  parliament  ^expressly 
■*  provides,  that  constables  are  to  be  elected  by  the  trustees,  or  any  thir- 
teen or  mare  of  them.  This  expression,  in  my  judgment,  renders  it  unneces- 
sary that  the  rector  should  be  present  at  a  vestry  for  electing  a  constable. 

Another  objection  is,  that  the  trastees  being  required,  by  act  of  parliament, 
to  choose  four  persons  annually,  and  having  appointed  four  on  the  2Ist  of 
December,  1829,  for  the  year,  had  executed  their  powers  and  had  no  right 
afUrwards  to  appoint  the  defendant,  and  reference  was  made  to  the  difficulty  in 
the  case  of  overseers  under  the  43  Eliz.,  which  was  remedied  by  the  17  G-.  2, 
c.  88.  It  is  to  be  observed,  however,  that  the  power  of  appointing  overseers  is 
given  by  statute  only,  and  ought  therefore  to  be  strictly  pursued.  The  17  G-. 
2,  c.  38,  may  have  been  necessary  to  supply  defects  in  the  former  act,  though 
it  may  have  been  passed  only  to  prevent  or  remove  doubts.  But  this  is  the 
case  of  an  office  not  created  by  statute,  but*  existing  by  custom.  And  it  seems 
to  me  that  where  custom  gives  the  power  of  appointing  constables  to  any  par- 
ticular persona  at  a  particular  time,  there,  if  a  vacancy  happens  by  one  of  the 
persons  so  appointed  quitting  his  office,  those  who  have  the  power  of  appointing 
in  the  first  instance  have  also  the  power  of  supplying  the  vacancy.  The 
fifteenth  section  of  the  13  &  14  Car.  2,  o.  12,  enabling  justices  to  appoint  on 
the  death  or  removal  of  a  constable,  was  referred  to.  It  recites  "  that  the  laws 
for  the  apprehending  of  rogues  and  vagabonds  have  not  been  duly  executed 
sometimes  for  want  of  officersy  by  reason  lords  of  manors  do  not  keep  court  leets 
every  year  for  the  making  of  them,"  and  then  enacts  ^'  that  in  case  any  constahhy 
^221  ^''  ^^^  ^^^  ^^  ^^  ^^^  ^^  ^^  parish,  any  two  justices  of  the  ^peace  may 
^  make  and  swear  a  new  constable,  &c.,  until  the  said  lord  shall  hold  a 
court  or  until  next  quarter  sessions,  who  shall  approve  of  the  said  officers  sa 
made  and  sworn  as  aforesaid,  or  appoint  others  as  they  shall  think  fit."  It  is 
manifest  &om  this  enactment  that  where  the  lord  had  appointed  a  constable 
who  died  or  removed  from  the  parish,  and  a  vacancy  had  occurred,  he  might 
hold  another  court  and  appoint  another  person  to  fill  up  that  vacancy.  The  act 
implies  that,  for  it  says  liie  justices  may  do  so  until  the  lord  shall  hold  a  court. 
Another  thing  may  also  be  inferred  from  this  statute,  viz.,  that  a  party  who 
qvits  the  parish  may  be  understood  to  have  abandoned  his  office,  so  that  another 
may  then  be  appointed  in  his  place.  It  would  be  extremely  inconvenient  if  it 
were  not  so,  because  I  know  of  no  law  which  compels  the  person  appointed  to 
the  office  of  constable  to  remain  in  the  parish  the  whole  year.  Then  if  the  lord 
of  the  leet  might  appoint  persons  to  fill  up  vacancies  as  they  occurred  during 
the  year,  it  seems  to  follow  that,  in  other  instances,  whosoever  has  the  original 
power  of  appointment  must  have  a  similar  power  of  filling  up  those  vacancies. 
Upcm  this  view  of  the  enactment  referred  to,  I  think  the  statute  rather  goes  to 
^^t  the  objection  than  to  support  it.  Besides  it  was  proved,  with  respect  to 
this  partieuliur  parish,  that  the  usage  had  been  for  trustees  to  fill  up  vacancies 
u  they  ooeorred  during  the  year.    Several  instances  were  proved  of  such 
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appointment  of  persons  to  fill  up  vacancies,  both  before  and  since  the  act  of 
9  a.  3,  c.  23. 

Then  an  objection  was  made,  that  the  defendant  was  not  duly  summoned  to 
be  sworn.  But  he  had  notice  to  attend  before  the  registrar,  that  he  might  take 
the  oath ;  and  it  appeared  in  evidence  that  the  custom  of  '''the  city  was,  r^Qcyi 
for  all  persons  appointed  constables  at  the  usual  time  of  the  year  to  >- 
attend  at  Guildhall  on  Plough  Monday,  and  be  sworn  in  by  the  registrar  before 
the  lord  mayor ;  but  that  those  appointed  afterwards  at  an  intermediate  period 
of  the  year  should  attend  at  the  lord  mayor's  court  office,  and  be  there  sworn 
in  before  the  registrar.  If  that  be  the  general  custom  of  the  city  of  London, 
it  will  apply  to  all  constables  appointed  within  the  city  and  its  liberties,  in 
whatever  manner  the  appointment  takes  place. 

Then  it  was  said,  that  the  evidence  against  the  defendant  only  showed  a 
refusal  to  be  sworn  in,  whereas  the  indictment  charged  that  he  refused  to  take 
upon  himself  the  office,  and  Rex  v.  Corfe  Mullen,  I  B.  &  Ad.  211,  was  cited, 
where  a  person  chosen  tithingman  at  a  court  leet,  having  actually  discharged 
the  office,  was  held  to  have  gained  a  settlement  by  execution  of  an  office  in  the 
place  for  which  he  served,  although  he  was  not  sworn  in.  Here,  however,  the 
refusal  to  take  the  oath  was  evidence  of  a  refusal  to  take  upon  himself  the  exe- 
cution of  the  office.  If,  indeed,  it  had  been  proved  that,  although  not  sworn, 
he  had  acted  as  constable,  then  it  would  have  been  true  that  the  refusal  to  take 
the  oath  did  not  prove  that  he  refused  to  take  the  office ;  but  here  the  evidence 
was  that  the  defendant  refused  to  be  sworn,  and  that  constables  were  always 
sworn  in,  and  there  was  no  proof  that  he  ever  did  act  as  constable ;  the  evidence 
of  his  refusal  to  attend  to  take  the  oath,  was  therefore  abundant  evidence  of  a 
refusal  to  take  the  office. 

It  was  further  alleged,  that  the  special  mode  of  swearing  in  constables  in  the 
city  of  London  ought  to  have  been  set  out  in  the  indictment,  but  that  was  quite 
'^'unnecessary.  Such  a  practice  might  lead  to  very  great  length  in  in-  r^rgoi 
dictments,  and  to  a  failure  of  justice  by  reason  of  the  allegation  not  ^ 
being  proved  in  the  precise  form  in  which  it  was  laid.  The  indictment  here  alleges 
that  the  defendant  was  duly  elected  and  appointed  to  be  one  of  the  constables, 
and  that  he  obstinately  and  contemptuously  refused  to  take  upon  himself  the 
execution  of  the  office,  although  required  so  to  do.  That  is  a  sufficient  allega* 
tion  of  the  offence  charged,  namely,  that  the  defendant  was  appointed  constable, 
and  refused  to  accept  the  office. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  As  to  the  objection,  that  the 
defendant  was  summoned  to  attend  at  the  lord  mayor's  court  to  be  sworn  before 
the  registrar  there,  and  that  this  being  an  election  pursuant  to  act  of  parliament, 
and  not  by  the  persons  who  by  custom  would  elect,  the  customary  mode  of 
swearing  in  was  not  applicable;  the  answer  is,  that  the  general  practice  in  the 
city  of  London  being,  for  all  persons  elected  to  the  office  of  constable,  to  be 
sworn  in  before  the  lord  mayor's  registrar,  this  applies  to  constables  appointed 
in  a  different  mode  from  that  which  was  formerly  the  custom.  In  Wilkes  v, 
Williams,  8  T.  R.  631,  it  was  said  by  the  Court,  that  an  ancient  custom  might 
well  extend  to  newly  created  offices,  and  that  when  an  immemorial  privilege  is 
claimed  for  all  the  officers  of  a  court,  and  new  officers  are  made  within  the  time 
of  legal  memory,  they  must  also  fall  within  the  privilege ;  and  Rex  v.  Warner, 
8  T.  R.  375,  was  cited,  where  a  privilege  was  claimed  by  custom-house  officers 
to  be  exempted  from  serving  ofiBoes,  and  it  was  holden  that  they  were  r#g.'>5 
^exempted  from  serving  the  office  of  overseer  of  the  poor,  though  '- 
that  was  created  by  statute  within  the  time  of  legal  memory.  Then,  here,  the 
constable,  if  he  is  to  be  considered  a  newly  creat^  officer,  would  still  be  bound 
to  be  sworn  in  before  the  registrar  of  the  lord  mavor.  With  regard  to  another 
objection,  that  in  order  to  sustain  the  charge  in  the  indictment,  more  ought  to 
have  been  proved  than  a  mere  refusal  to  be  sworn  in ;  it  is  true,  that  a  man 
may  discharge  the  duty  of  the  office  of  constable  without  being  sworn  in :  and 
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if,  notwithstanding  the  defendant  had  refused  to  be  sworn  in,  it  appeared  that 
he  had  discharged  the  duties  of  the  office  in  person,  such  refusal  would  not  be 
proof  of  a  refusal  to  take  upon  himself  the  office.  But  here,  the  fact  of  his 
hanng  refused  to  be  sworn  in,  and  of  his  having  taken  no  other*  step  to  per* 
form  the  duties  of  constable,  was  abundant  evidence  to  go  to  the  jury  that  he 
refused  to  take  upon  himself  the  office ;  and,  although  he  might  be  indicted  for 
refusing  to  be  sworn  in,  yet  that  fact  is  also  evidence  to  support  an  indictment 
against  him  for  a  refusal  to  take  the  office. 

Taunton  and  Patteson,  Js.,  concurred.  Rule  refused. 

Prendergutt  afterwards  obtained  a  rule  nisi  for  arresting  the  judgment,  on 
the  ground  that  the  indictment  was  defective,  because  it  did  not  allege  specifi- 
cally that  the  defendant  refused  to  take  the  oath  of  office. 

Sir  James  Scatleit  and  Piatt  showed  cause  in  the  present  term.  The 
neglect  to  take  on  himself  the  execution  of  the  office  is  the  substantial  offence. 
*6261  '^^  refutal  to  take  '''the  oath  is  evidence  of  that  offence.  A  man  may 
^  execute  the  office  of  constable  without  taking  the  oath,  Bex  v.  Corfe 
Mullen,  1  B.  &  Ad.  211.  In  Starkie's  Criminal  Pleading,  2d  edit,  page  619, 
there  is  a  precedent  of  an  indictment  against  a  party^for  refusing  to  take  on 
himself  the  office  of  chief  constable,  and  there  is  no  allegation  that  he  refused 
to  take  the  oath. 

Prendergastf  amtrd.  The  refusal  to  be  sworn  is  an  offence  for  which  a 
party,  if  he  be  present  in  the  court  leet  at  the  time  of  the  election,  may  be 
fined;  and  if  he  be  absent,  and  have  a  certain  time  and  place  appointed  him 
for  taking  the  oath  before  a  justice  of  the  peace,  and  have  also  express  notice 
of  such  appointment,  and  be  presented  at  the  next  court  for  having  refused  to 
take  it  accordingly,  he  may  be  amerced,  Hawkins,  P.  C,  book  2,  c.  10,  s.  46. 
In  Rex  V.  The  Inhabitants  of  Whitchurch,  7  B.  &  C.  573,  Littledale,  J., 
douhted  whether  a  churchwarden  could  lawfully  do  any  act  before  he  was 
sworn  into  office ;  and  in  Tremayne's  Pleas  of  the  Crown,  471,  there  is  the  form 
of  a  mandamus  to  justices  to  swear  in  a  constable  of  a  manor,  and  it  recites, 
as  the  object  of  the  mandamus,  that  the  business  of  the  office  of  constable  may 
not  remain  undone.  If  an  officer  be  known  and  sworn  in,  it  is  not  necessary 
for  him  to  show  his  warrant;  otherwise  it  is;  Hawk.  P.  C,  b.  2,  c.  13,  s.  28. 
The  taking  the  oath  is  the  admission  to  the  office,  and  the  refusing  to  take  the 
oath  constitutes  the  offence.  In  Starkie's  Crim.  Pleading  (2d  edit.,  page  620), 
there  is  a  precedent  of  an  indictment  against  a  person  for  refusing  to  take  the 
^6271  ^^^  ^^  constable  of  a  manor,  to  which  office  '''he  had  been  duly  elected 
-^  at  a  court  leet.  In  Tremayne's  P.  C,  p.  217,  219,  there  are  two  pre- 
cedents of  indictments  against  persons  who  were  duly  chosen  constables,  for 
refusing  to  take  the  oath  of  constable  and  to  execute  the  office.  [Lord  Ten- 
TERDEN,  C.  J.  There  is  another  precedent  in  Tremayne's  P.  C,  page  221,  of 
an  indictment  for  refusing  to  execute  the  office  of  chief  constable  in  a  hundred; 
and  there  is  no  allegation  that  the  defendant  refused  to  be  sworn.]  The  office 
ef  ehief  constable  was  created  by  the  statute  of  Winton,(a)  13  Ed.  1,  st. 
2,  c.  6  (4  Inst.  267 ;  2  Hale's  P.  C.  96),  which  does  not  require  that  the 
party  appointed  to  the  office  should  take  an  oath ;  whereas  the  office  of  pett^ 
constable  existed  at  common  law,  and  that  imposes  upon  the  party  appointed 
the  obligation  of  taking  an  oath  duly  to  execute  the  office.  In  Rex  v.  Halford, 
Comb.  328,  the  defendant  was  indicted,  for  that  he,  being  a  fit  person,  &c.,  was 
tali  die  elected  to  be  constable,  and  afterwards  had  notice,  but  from  that  day  to 

(a)  The  office  of  high  constable  was  instituted  long  before  that  statute.  This  appears 
by  a  writ  or  mandate  of  the  86  Hen.  8,  preserved  in  the  Adversaria  to  Wats's  edition  of 
Matthew  Paris,  by  which  writ  it  is  prorided,  that  in  eyery  hundred  there  should  be  con- 
ftituied  ft  chief  eonstable,  at  whose  mandate  all  those  of  his  hundred  sworn  to  arms 
(i-  e.  to  haye  such  arms,  according  to  the  quantity  of  their  lands  or  chattels,  as  there 
direeted),  should  assemble  and  be  observant  to  him  for  the  doing  of  those  things  which 
belong  to  the  conseryation  of  the  king's  peaoe.~i2tY«on'«  Offlce  of  ConttabU^  2d  ed.  p.  18. 
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the  time  of  the  indictment  non  suscepit,  &c.,  sed  totaliter  neglexit,  &c.  Pern- 
berton  moved  to  quaeh  the  indictment,  for  that  he  was  not  summoned  to  appear 
before  a  justice  of  the  peace  to  take  the  oath,  &c,,  and  cited  Prigg's  case, 
Aleyn,  78 ;  'and  Holt,  G.  J.|  said,  that  by  the  new  ^statute,  13  &  14  p^^^g 
Car.  2,  two  justices  of  the  peace  may  make  a  constable  in  default  of  the  *- 
leet ;  but  then  they  should  issue  their  warrant,  signifying  that  he  was  elected 
constable,  and  requiring  him  to  take  the  oaths^  £c.,  and  the  indictment  was 
quashed  nisi.  There  the  indictment  was  precisely  in  the  same  form  as  in  the 
present  case,  and  it  was  quashed  because  it  did  not  allege  that  the  defendant 
was  summoned  to  take  the  oath.  Besides,  the  indictment  ought,  on  the  face 
of  it,  to  disclose  to  the  court  an  absolute  refusal  by  the  defendant  to  take  the 
office.  That  can  only  be  by  alleging  that  he  refused  to  be  sworn ;  for  the 
general  terms  used  in  this  indictment  might  be  satisfied  by  proof  of  a  refusal 
to  apprehend  a  party  in  any  particular  instance. 

Lord  TsNTERDEN,  C.  J.  It  is  sufficient  in  an  indictment  to  charge  the 
corpus  delicti.  Here  the  indictment  states  that  the  defendant  unlawfully,  wil- 
fully, obstinately,  and  contemptuously  did  neglect  and  refuse  to  take  upon  him- 
self the  execution  of  the  office,  although  duly  required  so  to  do.  That  of 
itself  is  an  offence,  and  the  refusal  to  take  the  oath  of  office  (although  it  may 
constitute  a  distinct  offence)  is  primd.  facie  evidence  of  a  refusal  to  execute  the 
office.  The  allegation  that  he  wholly  refused,  &c.,  would  not  be  satisfied  hy 
proof  of  a  refusal  to  do  some  particular  act.  In  Starkie's  Grim.  Pleading, 
2d  edit.,  p.  619,  there  is  a  precedent  of  an  indictment  against  a  person  for  not 
taking  on  himself  the  office  of  chief  constable  in  a  hundred,  without  any  state- 
ment that  he  refused  to  be  sworn ;  and  there  is  no  distinction  in  that  respect 
between  a  high  and  a  petty  constable. 

*LiTTL£DALE,  J.  I  am  also  of  opinion  that  an  offence  is  sufficiently  r^oQ 
charged  in  this  indictment.  The  precedent  of  an  indictment  for  refusing  ^ 
to  serve  the  office  of  chief  constable  is  in  point.  In  Com.  Dig.  tit.  Leet  (M), 
5,  it  is  said  that  by  common  law  there  was  a  chief  constable  as  well  as  a  petty 
constable;  and  in  Begina  v.  Wyatt,  2  Ld.  Raym.  1192,  there  is  a  dictum  of 
Powell,  J.,  to  that  effect.  It  is  the  duty  of  a  petty  constable  to  take  the  oath 
to  execute  his  office,  if  required  so  to  do,  but  taking  the  oath  is  not  the  only 
evidence  of  taking  the  office.  The  refusal  by  a  party  elected  to  take  the  oath 
would,  generally  speaking,  be  evidence  of  a  refusal  to  execute  the  office ;  but  it 
is  not  necessarily  so,  for  a  party  might  execute  the  duties  though  he  refused  to 
be  sworn.  The  refusal  to  take  the  office  is  undoubtedly  an  offence,  and  that  is 
charged  in  th^  indictment. 

Parke,  J.,  concurred. 

Patteson,  J.  The  refusal  to  take  the  office  of  constable  is  an  offence.  In 
Starkie's  Grim.  Pleading,  p.  622,  there  is  an  indictment  against  a  person  for 
refusing  to  take  his  oath  for  the  due  execution  of  the  office  of  constable  of  the 
ward  of  Farringdon  Within,  after  being  elected  at  a  court  of  wardmote,  or  to 
execute  his  office  in  any  manner  whatever.  Rule  refused. 
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By  letters  patent  King  James  the  First  granted  to  A.,  his  heirs  and  assigns,  that  he  and 
they,  by  his  or  their  bailiff  or  bailiffs  for  that  purpose  by  him  and  them  from  time  to 
time  to  be  deputed,  should  have  the  tnW  return  of  all  writs,  mandates,  and  precepts 
within  a  certain  district,  and  that  no  sheriff  or  other  officer  of  the  khig  ooneeming 
the  same  returns  within  the  said  district,  should  in  any  manner  intermeddle,  &o., 
nor  enter  in  execution  of  the  premises  unless  through  d^anlt  of  the  bailiff  or  bailiffs 
of  the  said  A.,  his  heirs  or  assigns,  or  some  of  them : 

Held,  that  under  a  grant  containing  this  speciiJ  proyision  that  the  grantee  might  return 
writs  by  his  bailiff  for  that  purpose  depute<C  u^d  an  exception  in  ease  of  dttfanlt 
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by  raeh  bailiff,  the  bailiff  so  deputed  might  return  writs  and  mandates  in  his  own 
name;  but 
Semble,  that  if  there  had  been  no  such  special  provision  and  exception,  the  grantee 
then  wonld  be  bound  to  make  the  return  either  by  himself  or  by  Ids  officer  in  his  (the 
grantee's)  name. 

In  January,  1829,  a  writ  of  fi.  &.  was  sued  out  of  this  court  by  the  plaintiff, 
directed  to  the  sheriff  of  Glamorganshire,  endorsed  to  levy  1004/. ;  and  in  the 
same  month  the  sheriff  made  his  mandate  to  the  bailiff  of  the  liberty  of  Gower 
in  that  coonty,  commanding  him  to  levy  that  sum  of  the  goods  and  chattels  of 
the  defendant.  The  mandate  commenced  with  these  words: — ''Glamorgan- 
shire, to  wit,  R.  F.  Jenner,  Esq.,  sheriff  of  the  county  aforesaid,  to  the  bailiff 
of  the  liberty  of  G^wer,  in  the  said  county,  greeting;"  and  after  reciting  the 
writ  of  fi.  fa.,  which  was  returnable  on  the  morrow  of  the  Purification,  and  that 
the  defendant  was  the  proprietor  of  the  Loughor  Colliery,  near  Swansea,  into 
which  the  bailiff  of  Gower  was  to  enter  immediately  and  execute  the  mandate, 
it  proceeded  as  follows : — ''  And  because  you  claim  to  haye  the  execution  of  all 
writs,  and  the  return  thereof  within  the  liberty  aforesaid,  in  which  same  liberty 
the  execution  of  this  writ  wholly  remains  to  be  made  as  I  am  informed,  there- 
fore I  command  and  require  you  on  the  part  of  our  lord  the  king,  that  the  tenor 
of  this  writ  you  execute  as  the  writ  itself  requires  and  commands,  and  that  im- 
mediately or  at  least  before  the  return  of  the  said  writ,  you  send  me  a  full 
letom  thereof.  Hereof  fail  not  at  your  peril."  To  this  mandate  a  return  was 
i^aoyi  made  in  the  following  ^words : — ''  The  within  named  Wastel  Cliffe  hath 
^  not  any  goods  or  chattels  within  my  bailiwick  whereof  I  can  cause  to  be 
made  the  debt  and  damages  within  mentioned,  or  any  part  thereof  as  within  I 
am  commanded.  The  answer  of  Lewis  Thomas,  bailiff  of  the  liberty  of  Gower." 
A  rale  nisi  was  obtained  for  quashing  this  return,  on  the  ground  that  it  ought 
to  have  been  made  by  the  Duke  of  Beaufort,  he  being  then  the  bailiff  of  the 
liberty  of  Gower  designated  in  the  mandate. 

It  appeared  on  affidavit,  that  by  letters  patent  of  the  5  Jao.  1,  that  king 
made  a  grant  to  Edward,  Earl  of  Worcester,  an  ancestor  of  the  Duke  of  Beau- 
fort, and  to  his  heirs  and  assigns,  among  other  things,  in  the  words  following, 
"  That  he,  the  aforesaid  Earl  of  Worcester,  his  heirs  and  assigns,  may  have  and 
hold,  and  shall  and  may  be  able  to  have  and  hold  for  ever,  within  (amongst 
others)  the  boroughs,  manors,  and  castles  of  Swansea,  Oystermouth,  and 
Loughor,  and  also  within  all  those  his  lordships  and  lands  of  Gower  and  Kilvey, 
and  within  his  manors  of  KithuU,  Trwythoa,  Limon,  Peviard,  and  West  Gower, 
in  Gkmorganshire,  the  liberties  following,  that  is  to  say,  that  he  the  aforesaid 
earl,  his  heirs  and  assigns,  by  his  or  their  bailiff  or  bailiffs  for  that  purpose  by 
Am  the  said  earlj  his  heirs  and  assigns,  from  time  to  time  to  be  deputed,  shall 
and  may  have  the  fuU  return  of  aU  writs  as  well  of  assize,  novel  disseisin,  mort 
d'ancestor,  and  attaint,  as  of  all  other  writs,  mandates,  and  precepts  of  his  said 
majesty,  his  heirs,  and  successors,  at  the  suit  of  whatever  person  to  be  prose- 
cuted, and  also  all  manner  of  summonses  of  the  exchequer  of  the  said  king,  his 
hein,  and  successors,  and  other  extracts  whatsoever,  and  all  manner  of  execu- 
tions of  the  same  within  the  castles,  manors,  boroughs,  lands,  and  other  '''the 
*^qi  preniises  hereinbefore  mentioned ;  and  that  no  sheriff  or  other  officer  or 
^  minuter  of  the  said  lord  the  king,  his  heirs  and  successors  whomsoever, 
concerning  the  same  returns  or  execution  within  the  said  castles,  manors,  &c., 
or  any  parts  thereof,  or  precincts  of  the  same,  shall  in  any  manner  intermeddle, 
Bor  shall  they  nor  any  of  them  into  the  said  castles,  &c.,  or  any  of  them  in  any- 
vise  enter  to  do  anything  in  execution  of  the  premises,  or  any  of  them,  unless 
through  the  default  of  the  bailiff  or  bailtffk  of  him  the  said  earl,  his  heirs  and 
ttuigusy  or  same  of  them" 

It  also  appeared  by  affidavit,  that  the  Duke  of  Beaufort  as  the  lord  of  the 
liberty  of  Gower,  and  his  ancestors,  had  from  time  to  time  appointed  a  bailiff 
of  the  liberty;  that  after  diligent  search  no  instance  could  be  found  in  which 
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the  lord  of  the  liberty  had  at  any  time  made  or  been  called  upon  to  make  any 
return  to  any  writ  or  mandate,  but  that  the  bailiff  of  the  liberty  for  the  time 
being  so  appointed  had  been  always  called  upon  to  make,  and  in  fact  had  in  all 
instances  made  and  signed,  the  returns  in  his  own  proper  Christian  and  surname, 
and  had  always  in  his  own  proper  name,  and  not  in  the  name  or  as  the  deputy 
of  the  duke  as  the  lord  of  the  liberty  or  franchise,  directed  warrants,  upon  all 
mandates  addressed  to  the  bailiff  of  the  liberty,  to  his  sub-bailiff  to  execute  the 
same ;  and  that  bail  bonds  given  by  persons  arrested  upon  bailable  writs  with- 
in the  liberty  were  given  to  the  bailiff  of  the  liberty  in  his  own  proper  name, 
and  not  to  the  Duke  of  Beaufort  or  his  ancestors. 

Sir  James  Scarlett^  Ludlow,  Seijt.,  and  Talfourd,  showed  cause.  The  Duke 
of  Beaufort  was  not  bound  to  make  *the  return  in  his  own  name.  The  pttcoo 
charter  does  not  grant  him  the  return  of  writs  generally,  but  by  his  ^ 
bailiff  or  bailiffs  to  be  by  him  for  that  purpose  deputed.  To  exercise  that  pri- 
vilege, therefore,  it  appears,  from  the  very  words  of  the  charter,  that  he  must 
appoint  a  bailiff.  From  the  earliest  period  sheriff's  mandates  have  been  di- 
rected to  the  bailiff  generally  or  by  name,  and  the  returns  have  usually  been 
made  in  the  name  of,  or  at  least  by,  the  bailiffs  of  the  liberty.  The  Bishop  of 
Ely  has  the  return  of  writ«  within  the  Isle  of  Ely,  but  it  may  be  collected  from 
the  report  of  the  case  of  Grant  v.  Bagge,  8  East,  128,  that  the  mandates  were 
directed  not  to  the  Bishop  but  to  his  bailiff.  In  the  soke  of  Peterborough,  of 
which  the  Marquis  of  Exeter  is  lord,  the  mandates  and  precepts  are  directed  to 
and  returned  by,  not  the  Marquis  of  Exeter,  but  the  bailiff  by  name.  In  the 
hundred  of  Towsland  and  Laytonstone,  of  which  the  Duke  of  Manchester  is 
lord,  he  appoints  a  bailiff,  and  the  mandates  are  directed  to  the  bailiff,  and  the 
return  is  made  in  his  name.  The  same  practice  prevails  in  the  hundred  of 
Hurstingstone,  of  which  the  Earl  of  Sandwich  is  lord,  in  the  hundreds  of 
Norman  Cross,  of  which  the  Earl  of  Carysfort  is  lord,  of  Scarsdale,  of  which 
the  Duke  of  Devonshire  is  lord,  and  of  Kidwelly  in  the  county  of  Carmarthen, 
of  which  Lord  Cawdor  is  lord. (a)  It  is  not  unusual,  therefore,  for  the  lord  of 
a  liberty  to  have  the  appointment  of  a  bailiff  who  makes  returns  in  his  own 
name.  Mr.  Carrett,  who  was  lessee  under  the  duchy  of  Lancaster,  of  the  office 
of  bailiff  of  the  *Honour  of  Pontefract  for  thirty-one  years  (see  9  East,  r^n^A 
330),  made  the  returns  in  his  own  name.  But  it  may  be  said,  that  al-  I- 
though  the  king  by  his  prerogative  may  grant  the  return  of  writs,  he  cannot 
confer  on  the  grantee  the  power  of  appointing  a  deputy ;  and  the  case  of  Sut- 
ton's Hospital,  10  Co.  Rep.  28  a,  will  be  cited,  as  showing  that  the  king  cannot 
confer  a  privilege  contrary  to  the  common  law.  If  the  king,  however,  has,  from 
all  time,  made  grants  of  the  execution  and  return  of  writs  within  particular  dis- 
tricts, and  the  grantees  have  appointed  bailiffs  who  have  returned  writs  in  their 
own  names,  that  will  be  sufficient  proof  that  the  king  has  that  prerogative. 
The  king  has  the  undoubted  prerogative  of  delegating  the  power  to  appoint  a 
mere  ministerial  common-law  officer,  though  he  cannot  delegate  the  power  to 
appoint  judges :  the  office  in  question,  however,  is  purely  ministerial,  and  not 
judicial.  The  king,  then,  has  the  right  to  appoint  the  bailiff  of  a  franchise, 
with  power  to  name  any  ministerial  officer,  and  this  is  frequently  done  in 
charters  to  corporations.  Thus  the  city  of  London  by  charter  appoints  the 
sheriff  of  Middlesex ;  and  although  that  charter  has  been  confirmed  by  statute, 
still,  before  any  statute  of  confirmation,  the  appointment  was  by  charter.  So 
there  are  instances  of  portions  of  counties  being  separated  by  the  king's  charter 
from  the  county  at  large,  and  made  counties  themselves,  and  incorporated ;  and 
by  virtue  of  the  charter  of  incorporation  the  sheriffs  are  appointed  by  the  corpo- 
rations of  those  counties,  as  in  the  county  of  the  town  of  Newcastle.  The 
ushers  in  this  court  are  appointed  by  a  superior  officer,  who  holds  the  appoint- 
ment by  letters  patent  *from  the  crown ;  and  though  it  be  true  generally  r^gos 
that  a  judicial  officer  cannot  make  a  deputy,  nor  can  a  ministerial  officer,   >- 

(a)  This  was  stated  as  the  result  of  inquiries  made  at  the  sheriffs'  offices. 
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if  the  office  be  granted  to  be  executed  bj  bim  in  person,  yet  if  a  judicial  office 
be  granted  to  any  one  tenendum  per  se  vel  depntatum,  he  may  make  a  deputy, 
as  the  Recorder  of  London,  and  the  recorder  of  several  other  cities  and  bo- 
roaghs^  the  steward  of  the  borough  court  of  Southwark,  and  the  steward  of  the 
palace  court ;  and  where  ancient  usage  allows  a  deputy,  a  judicial  officer  may 
make  one,  as  constable  and  earl  marshal :  Com.  Dig.  tit.  Officer ,  (D)  2.  Be- 
sides, the  Duke  of  Beaufort  is  not  bailiff  of  the  liberty  of  G-ower,  but  lord  of 
the  franchise,  and  the  lord  of  a  franchise  and  the  bailiff  are  persons  having  dif- 
ferent  duties  and  responsibility,  and  have  been  so  recognised  from  the  earliest 
times.  In  Dalton's  Office  of  Sheriffs,  chap.  89,  tit.  Return  of  FrtVs,  p.  185,  it 
is  said  that  wheresoever  the  return  of  the  writ  pertaineth  to  the  bailiff  of  a 
liberty,  yet  if  the  sheriff  doth  it  himself  it  is  well  enough,  but  the  lord  of  the 
liherty  may  have  his  action  sur  le  case  against  the  sheriff,  and  Finch,  52,  is 
cited.  Again,  in  Dalton's  Sheriffs,  tit.  Bailiffs  of  Ih^anchises,  p.  545,  it  is  said, 
if  the  lord  of  a  liberty  shall  choose  any  man  to  be  bailiff  of  his  liberty  who  hath 
not  sufficient  lands  within  the  same  county,  then  a  writ  shall  be  sent  to  the 
sheriff  of  the  same  county  wherein  such  liberty  is,  commanding  him  to  dis- 
charge or  remove  such  bailiff,  and  to  choose  another  bailiff  in  his  place,  and 
Fitzh.  Nat.  Brev.  164  b,  is  cited.  Now  it  is  quite  clear  that  the  sheriff  could 
Dot  remove  the  lord  of  the  franchise,  and  therefore  the  officer  appointed  by  him 
to  execute  the  writs  must  be  the  person  intended  by  the  word  bailiff.  By  the 
statute  of  Westm.  2,  13  Edw.  1,  st.  1,  o.  39,  <<  if  the  sheriff  return  that  he  hath 
delivered  '''the  writ  to  a  bailiff  of  some  liberty,  that  indeed  hath  return, 
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the  sheriff  shall  be  commanded  that  he  shall  not  spare  for  the  foresaid 


liberty,  but  shall  execute  the  king's  precept ;  and  that  he  do  the  bailiffs  to  wit, 
to  whom  he  returned  the  writ,  that  they  be  ready  at  a  day  contained  in  the  writ, 
to  answer  why  they  did  not  execute  the  king's  precept.  And  if  they  come  at 
the  day  and  acquit  themselves,  that  no  return  was  made  to  them,  the  sheriff 
shall  be  forthwith  condemned  to  the  hrd  of  the  same  Itberi^y  and  likewise  to  the 
party  grieved  by  the  delay,  for  to  render  damages.  And  if  the  bailiffs  come 
not  in  at  the  day,  or  do  come,  and  do  not  acquit  themselves  in  manner  afore- 
said ;  in  every  judicial  writ,  so  long  as  the  plea  hangeth,  the  sheriff  shall  be 
commanded  that  he  shall  not  spare  for  the  liberty,"  &c.  In  19  Viner's  Abr. 
tit.  Return^  p.  206,  there  is  appended  as  a  note  to  this  statute  the  following 
passage  from  Gilbert's  History  of  the  C.  P.,  pp.  25,  26,  3d  ed.  "  After  the 
conquest,  the  lords  (whose  private  jurisdictions  were  then  retrenched  as  incon- 
venient to  the  Normans),  to  maintain  their  authority  within  their  neighbourhood, 
purchased  the  bailiwicks  of  the  hundreds,  sometimes  for  years,  for  life,  in  fee,  at 
a  certain  rate  in  fee  farm;  and  for  this,  they  had  the  court  leets,  &c.,  and  the 
return  of  the  writs,  so  that  the  lord  appointed  his  bailiff  to  execute  the  king's 
writ  within  his  franchise,  and  the  sheriff,  who  is  the  ordinary  bailiff  of  the 
crown,  could  not  enter  the  same,  which  was  a  great  obstruction  to  the  public 
justice;  to  remedy  this,  Westm.  2,  cap.  39,  enacts,  that  if  such  bailiffs  give  no 
answer  to  the  sheriff,  the  court  should  grant  a  special  warrant,  with  a  non 
omittas,  which  authorized  the  sheriff  to  enter  the  franchise,  by  which  it  appears 
^^^1  ^^^  ^^  king's  bailiff  was  to  answer  the  sum  '^'due  from  the  franchise,  yet 
^  they  were  bailiffs  to  the  sheriff,  to  answer  the  king's  process  sent  from 
him  to  them.''  The  statutes  12  Edw.  2,  stat.  1,  c.  5,  and  1  Edw.  3,  stat.  1,  c. 
5,  distinguish  between  the  lord  of  a  liberty  and  the  bailiff  of  a  liberty.  [Parke, 
J.  The  stat.  12  Edw.  2,  o.  5,  enacts,  that  of  returns  thereafter  delivered  to  the 
bailifs  of  franchises,  an  indenture  shall  be  made  between  the  bailiff  of  the  fran- 
chise by  his  proper  name,  and  the  sheriff  by  his  proper  name :  and  if  any  sheriff 
change  the  return  so  delivered  to  him  by  indenture,  and  be  thereof  convict  at 
the  suit  of  the  lord  of  the  franchise,  of  whom  he  received  the  returns  (if  the 
lord  have  had  any  damage),  he  shall  be  punished.  That  does  not  assist  you.] 
In  Dalt^n's  Sheriffs,  c.  39,  tit.  Return  of  WriU,  page  183,  Bracton,  lib.  6,  cap. 
32,  is  cited,  to  show  that  if  the  sheriff  wish  to  enter  a  liberty,  and  be  prevented 
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tlmmgh  the  power  of  the  bailiffs,  a  non  omittas  shall  issue,  and  if  the  sheriff 
then  meet  with  any  resistance,  ho  is  with  sufficient  aid  to  arrest  the  persous  re- 
sisting, and  to  keep  them  in  prison,  &c.,  nevertheless  the  lord  of  the  liherty 
may  be  attached  to  appear  to  defend  himself  if  he  can  from  the  trespass ;  and  if 
he  avow  it,  or  cannot  defend  it,  the  liberty  itself  may  be  taken  into  die  hands  of 
the  king,  and  detained  at  his  will.  In  19  Yin.  Abr.  tit.  Return,  p.  213,  the  fol- 
lowing case  is  cited  from  14  Edw.  4,  fo.  1,  b  (abstracted  in  Bro.  Ab.  Retomc 
de  Brie/e,  pi.  99).  .  <<The  sheriff  returned  quod  maudavi  balliyo  (libertatis) 
episcopi  de  E.,  who  returned  quod  cepit  corpus,  &c.,  and  had  him  not  at  the  day, 
&c.,  by  which  distringas  ballivum  issued,  and  the  sheriff  returned  quod  ballivus 
mortuus  est,  and  (on  debate  what  process  should  issue),  by  some  distringas 
^episcopum  dominum  libertatis  has  been  seen  in  such  case,  but  at  last  p^gng 
distringas  ballivum  successorum  of  the  first  bailiff  issued ;  and  if  he  re-  *- 
turned  that  the  defendant  is  not  taken,  he  (the  plaintiff)  shall  have  capias,  and 
process  of  outlawry,  and  where  the  bailiff  returned  nihil,  capias  ballivum  shall 
issue.^'  So  that,  although  it  seems  to  have  been  intimated  that,  on  a  former  oc- 
casion, there  had  been  a  distringas  upon  the  lord  of  a  liberty,  yet  after  con- 
sideration the  proper  course  was  deemed  to  be,  that  there  should  be  a  dbtringas 
upon  the  bailiff. 

CampbeU  and  OreMsweUf  contrd.  The  return  is  bad,  as  being  made  by  a 
bailiff  of  the  lord  of  the  liberty  of  Gower  in  his  own  name.  It  is  materisd  to 
advert  to  the  terms  of  the  mandate.  It  is  addressed  by  the  sheriff  of  the  county 
of  Glamorgan  to  the  bailiff  of  the  liberty  of  Gower.  It  recites  the  writ  and 
then  states,  as  a  reason  for  so  directing  the  mandate,  that  the  party  to  whom  it 
is  addressed  claims  to  have  the  execution  and  return  of  writs,  and  then  it  com- 
mands the  bailiff  to  execute  the  writ.  The  execution  and  return  of  writs  is 
claimed,  however,  not  by  Lewis  Thomas  but  by  the  Duke  of  Beaufort ;  and 
although  he  is  to  execute  them  by  his  bailiff  or  bailiffs  from  time  to  time  ap- 
pointed, the  charter  in  that  respect  merely  expresses  what  would  otherwise  be 
implied,  because  the  grantee  by  common  law  might  appoint  a  deputy  to  execute 
this  (a  ministerial  office),  but  then  the  deputy  must  act  for  and  in  the  name  of 
the  principal.  Com.  Dig.  Officer,  (D)  5.  The  duke  claims  the  return  of  writs, 
and  to  him,  therefore,  the  mandate  was  directed.  Lewis  Thomas  is  the  duke's 
bailiff  and  not  the  kine's.  The  Court  can  only  look  '^'to  the  king's  r«^Q9 
bailiff.  Besides  the  charter  is  <<that  the  Earl  of  Worcester  by  his  *- 
bailiff  or  bailiffi,  to  be  from  time  to  time  deputed.''  [Parke,  J.  Many  fran- 
chises are  granted  to  the  earl  by  the  charter ;  he  is  to  have  the  return  of  writs 
in  the  boroughs,  lands,  manors,  and  castles  therein  mentioned,  and,  therefore, 
the  term  bailiffs  may  apply  to  the  different  franchises.  Lord  Tentebden,  C  J« 
Or  the  lord  may  appoint  two  bailiffs  for  one  franchise.]  Wherever  acts  of  par- 
liament speak  of  the  bailiff  of  a  liberty,  this  refers  to  the  lord  of  the  franchise, 
and  not  to  the  officer  appointed  by  him.  In  the  4  Ed.  3,  c.  9, ''  it  is  accorded  that 
no  sheriff,  bailiff  of  hundred,  wapentake,  nor  of  franchise,  nor  under-escheators, 
shall  be  from  henceforth,  except  he  have  lands  sufficient  in  the  place  where 
they  be  ministers,  whereof  to  answer  the  king  and  his  people,  in  case  that  any 
man  complain  against  them."  Now  the  words  <^  bailiff  of  a  hundred"  must 
necessarily  import  the  lord  of  franchise,  and  not  the  person  by  him  appointed 
bailiff;  the  object  of  the  act  being,  that  there  should  always  be  a  substantial 
person  who  shall  be  answerable  to  the  king  and  his  subjects.  The  person  ap* 
pointed  by  the  lord  of  a  franchise  may  sometimes  be  styled  bailiff;  in  the 
second  passage  referred  to  from  Dalton  it  is  so ;  but  the  mandate  of  the  sherif 
is  manifestly  directed  to  the  king's  bailiff,  and  not  to  the  person  by  him  ap- 
pointed to  execute  process  within  the  franchise.  The  king's  bailiff  is  the  per- 
son intended  in  all  process.  There  are  various  remedies  given  against  the 
bailiffs  of  the  sheriff;  if  they  misconduct  themselves  they  are  liable  to  penalties, 
but  that  does  not  show  that  they  are  king's  bailiffs,  or  can  be  called  upon  to 
return  the  writs :  and  so  there  may  be  remedies  against  the  bcdliff  of  the  fran- 
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^6401  ^^^'  ^  ^  Tarioas  acts  *of  pftrliament^  the  bailiffii  of  franchises  are 
^  recognised,  but  that  does  not  show  thej  are  the  parties  to  whom  process 
is  to  be  directed.  The  27  H.  8,  c.  24,  s.  9,  enacts  that  the  amerciaments  for 
msafficient  returns  of  writs  or  process  made  by  stewards  or  bailiffs  of  liberties 
or  franchises  having  returns  of  writs,  &c.,  shsdl  be  set  upon  the  heads  of  such 
stewards  or  bailiffs  and  not  upon  the  sheriffs.  That  manifestly  imports  that  the 
liability  shall  be  thrown  on  the  bailifis  or  stewards  of  liberties,  but  not  upon  the 
mere  deputies  appointed  to  execute  process.  [Parke,  J.  In  Tyler  v.  The  Duke 
of  Leedfi,  2  Stark.  N.  P.  C.  218,  which  was  an  action  against  the  Duke  of  Leeds  as 
brd  of  the  manor  of  Wakefield,  for  a  false  return  to  a  mandate  from  the  sheriff  of 
York,  the  process  was  directed  to  the  duke,  and  the  return  made  in  his  name  by 
bis  bailiff,  and  this  return  was  held  to  be  the  act  of  the  duke  as  lord  of  the  ma- 
nor.] In  the  eight  instances  referred  to,  where  the  bailiffs  appointed  by  the  lord 
of  the  franchise  have  made  the  return,  it  does  not  appear  whether  or  not  they 
are  made  by  the  bailiffs  as  deputies  of  the  hrds^  ancl  in  that  case  such  returns 
would  be  good.  No  instance  has  been  cited  of  a  return  made  by  an  officer  of 
Uie  lord  of  a  franchise  styling  himself  bailiff  of  the  liberty.  The  interest  which 
the  Duke  of  Beaufort  has  in  the  execution  and  return  of  writs  within  the  liberty 
of  Gower  is  parcel  of  the  office  of  the  sheriff.  In  Atkyns  v.  Glare,  1  Yentr. 
399,  Lord  Hale  goes  very  fully  into  the  foundation  of  this  franchise  of  the  re- 
tom  of  writs.  Originally  hundreds,  liberties  of  hundreds,  &c.,  appear  to  have 
been  granted  to  farm  to  particular  lords  in  like  manner  as  the  county  at  large 
*6411  ^^  ^  ^'^  sheriff.  The  sheriff  had  to  collect  the  revenue  of  the  '^'crown 
-'  in  the  county  at  large,  and  the  lord  of  the  franchise  in  his  liberty,  and 
these  grants  did  not  necessarily  or  usually  contain  a  grant  of  the  return  of 
writs.  Lord  Hale  in  Atkyns  v.  Glare,  1  Yentr.  899,  says,  "  Retoma  brevium 
is  a  superadded  liberty,  though  the  hundreds  were  granted,  yet  the  sheriff 
might,  and  must  still  return  the  writs  executed  there.''  It  is  said  that  the 
mandate  and  the  rule  to  return  it  were  addressed  not  to  the  lord,  but  to  the 
bailiff  of  the  liberty  of  Grower,  and  that  Lewis  Thomas  beine  bailiff,  the  return 
by  him  must  be  good.  But  the  lord  of  a  liberty  who  has  me  return  of  writs, 
may,  when  that  franchise  is  concerned,  be  properly  called  bailiff.  In  Gom. 
Big.  Retom  (A),  it  is  laid  down,  that  "  if  the  king  grants  the  return  of  writs 
in  each  a  precinct  to  another,  the  sheriff  remains  officer  to  the  court,  and  the 
grantee  is  but  a  bailiff  of  a  franchise;"  and  in  the  case  of  The  Town  of  Derby 
V.  Foxley,  1  KoU.  Rep.  118,  the  mayor,  bailiffs,  and  burgesses  sued  the  late 
sheriff  of  the  county  of  Derby  for  invading  their  franchise,  and  set  out  a  grant 
of  the  return  of  writs  by  Jac.  1,  and  it  was  said  by  the  Gourt,  <<  Notwithstand- 
ing the  grant,  the  sheriff  remains  the  immediate  officer  of  the  court.  The  town 
are  but  in  the  situation  of  bailiff  of  a  franchise,  who  shall  return  the  writ  to 
the  sheriff,  and  he  to  the  court."  In  all  returns  from  counties,  or  more  limited 
districts,  they  are  called  bailiwicks  of  the  officer  having  the  return,  he  therefore 
must  be  bailiff.  Sheriffs  are  in  some  sense  bailiffs,  and  were  formerly  so  con- 
sidered, according  to  the  authorities  referred  to  by  Jacob's  Law  Diet.  tit.  Sheriff, 
Here  Lewis  Thomas  returns  that  W.  G.  has  no  goods  in  his  bailiwick,  but  he 
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has  no  baOiwick,  it  is  the  bailiwick  *of  the  Duke  of  Beaufort,  and  Lewis 


Thomas  is  bailiff  of  the  Duke  of  Beaufort,  and  not  bailiff  of  the  liberty 
of  Oower.  The  charter  gives  him  no  power  to  appoint  a  bailiff  of  the  liberty, 
bat  says  that  he  may  execute  and  return  writs  by  his  bailiffs ;  and  the  non  in- 
tromittat  clause  also  speaks  of  the  defaults  (not  of  the  bailiffs  of  the  liberty, 
hot)  of  the  bailiffs  of  the  lord.  Asain,  in  the  case  of  Al&yns  v.  Glare,  1 
Ventr.  406,  it  is  said,  "  A  grant  to  have  return  of  writs  in  a  county  is  void, 
for,  in  effect,  it  taketh  away  the  office  of  a  sheriff."  If  so,  it  is  clear  that  re- 
turn of  writs  is  parcel  of  the  sheriff's  office,  and  he  who  has  that  part  can  have 
no  higher  authority  than  a  sheriff.  Now  a  sheriff  may  make  a  return  by  his 
under-sheriff,  but  it  must  be  in  his  own  name ;  and  so  also  should  the  lord  of 
a  liberty  make  the  return  himself,  or  by  his  bailiff  in  his  name.    It  is  imma- 
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terial,  therefore^  whether  the  party  having  the  return  of  writs  be  called  the 
lord  or  bailiff  of  the  hundred ;  he  is  the  king's  representatiye.     It  is  supposed 
(Dalton,  545)  that  if  the  lord  of  a  liberty  appointed  an  insufficient  hailiffj  the 
sheriff  could  be  commanded  to  dismiss  him  and  appoint  another,  and  hence  an 
inference  is  drawn  that  there  is  a  wide  distinction  between  the  lord  and  bailiff. 
No  doubt  there  is^  in  one  sense  of  the  word  bailiff,  as  between  sheriff  and  bailiff, 
but  not  where  the  return  of  writs  is  in  question.     But  the  position  quoted  is 
altogether  questionable,  for  in  Derby  v.  Foxley,  1  Roll.  Rep.  118,  it  is  said  by 
Lord  Coke,  <<  If  the  king  makes  a  man  bailiff  to  the  lord  of  a  hundred,  this  is 
void,  for  if  it  were  good,  the  lord  would  have  a  bailiff  against  his  will,  and  yet 
would  be  liable  for  escapes  allowed  by  the  bailiff."     The  duke  *then,  r^g^j 
claiming  to  have  the  return  of  writs  by  his  bailiff,  must  make  the  return  ^ 
if  not  in  person,  at  all  events  by  his  bailiff.     This  is  not  his  return,  it  professes 
to  be  the  return  of  Lewis  Thomas,  and  not  of  the  duke  or  the  lord  of  Oower. 
The  duke  could  not  be  sued  upon  it  for  a  false  return.     To  support  that  which 
has  been  done,  the  duke  must  alter  the  nature  of  bis  claim,  and  say  not  that  he 
has  the  return  of  writs,  but  that  he  has  a  right  to  appoint  the  person  who  shall 
have  the  return.     But  he  does  not  set  out  any  grant  of  such  a  right,  and  it  is 
very  doubtful  whether  the  crown  could  make  such  a  grant.     Sutton's  Hospital 
case,  10  Rep.  33  b,  shows  there  are  some  privileges  which  the  king  cannot 
grant  to  a  subject,  for  it  is  there  said  that  none  but  the  king  alone  can  create 
or  make  a  corporation ;  and  in  Com.  Dig.  tit.  Franchises  (F)  5,  it  is  said,  "  If 
the  king  grants  power  to  another  to  make  a  corporation,  it  is  void,  except  when  it 
may  commence  upon  the  charter,  or  grant  of  the  king,  and  not  by  the  power  con- 
ferred upon  the  other  by  such  grant ,-"  and  under  the  head  (A)  2,  it  is  said  that 
the  privilege  (among  others)  of  making  a  corporation  cannot  be  claimed  by  pre- 
scription ;  but  that  a  man  may  claim  these  privileges  indirectly  by  prescription, 
for  he  may  claim  a  county  palatine  by  prescription,  to  which  jura  regalia  be- 
long.    The  expression  used  by  Bracton,  b.  3,  c.  8,  s.  4,  is  perhaps  more  proper, 
viz. :  that  the  count  of  the  county  palatine  has  regalem  potestatum  in  omnibus. 
Thus  a  count  palatine  might  until  the  statute  27  Hen.  8,  c.  24,  pardon  treason. 
So  he  might  make  a  tenure  in  capite.  Com.  Dig.  tit.  Franchises  (D)  2.    Bat 
there  is  nothing  to  show  that  the  king  alone  could  create  *a  county  pa-  rtaii 
latine  by  charter  (which  is  always  supposed  in  cases  of  prescription)  since   ^ 
the  existence  of  parliaments.     The  two  counties  palatine  of  Chester  and  Dor- 
ham,  which  exist  by  prescription,  were  created  by  William  the  Conqueror  when 
he  exercised  all  the  rights  now  vested  in  the  king  and  houses  of  parliament. 
The  county  of  Lancaster  was  created  a  county  palatine  in  full  parliament,  anno 
50  Ed.  3.     In  counties  palatine,  the  counts  appointed  the  sheriff;  and  in  the 
great  case,  Del  Countie  Palatine,  Sir  J.  Davis,  62,  it  is  said  that  every  count 
palatine  has  jura  regalia,  one  of  which  is  to  have  royal  jurisdiction,  and  by 
reason  thereof,  he  has  all  the  high  courts  and  officers  of  justice  that  the  king 
has.     In  1  Hen.  7,  23  b,  it  is  said,  *^  a  franchise  which  exalts  itself  into  the 
prerogative  of  the  king  cannot  be  claimed  by  prescription."     Now,  this  fran- 
chise of  appointing  one  to  stand  in  the  place  of  the  sheriff  is  similar  to  the  fran- 
chise of  appointing  the  sheriff  himself,  which  exists  only  in  the  king  and  counts 
palatine ;  and  in  the  latter,  because  they  have  regalem  potestatem  in  omnibus. 
The  Duke  of  Beaufort  must,  therefore,  have  the  return  of  writs  by  his  bailiffs 
as  his  deputies  only,  and  he  is  answerable  for  their  acts.     It  is  clear  that  an 
officer  generally  shall  answer  for  his  deputy,  2  Inst.  466 ;  and  a  deputy  ought 
regularly  to  act  in  the  name  of  his  principal,  as  an  under-sheriff  does  all  acts  in 
the  name  of  the  sheriff  and  as  a  servant  in  respect  of  his  principal.     And  it  is 
said  by  Holt,  C.  J.,  delivering  .the  opinion  of  the  Court  in  Parker  v.  Kett,  1 
Salk.  95,  that  ^*  an  under-eheriff  must  act  in  the  name  of  the  high  sheriff  be- 
cause the  writs  are  directed  to  the  high  sheriff."     The  Duke  '''has  no  1-41^5 
power  (for  the  charter  does  not  even  profess  to  give  it)  to  appoint  bailiflb  "■ 
of  the  liberty,  but  only  bailiffs  deputed  to  execute  process.     He  may  appoint 
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Beveral,  bat  rarely  they  cannot  all  make  returns.  The  doke  here  claims  the 
retarn  of  writs  by  his  bailiffs.  Then,  by  analogy  to  other  cases,  he  is  the  person 
to  be  ruled  to  make  such  returns.  The  lord  of  a  manor,  by  his  steward,  admits 
to  and  grants  seisin  of  a  copyhold  estate ;  but  the  mandamus  to  admit  is  directed 
to  the  lord,  though  sometimes  to  the  steward  together  with  him,  Rex  v.  The 
Lord  of  the  Manor  of  Hendon,  2  T.  R.  484,  Rex  v.  Coggan,  6  East,  431,  Rex 
v.  The  Marquis  of  Stafford,  7  East,  521.  Cur.  adv.  vuU. 

Lord  T£NT£RD£N,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
was  an  application  to  quash  a  return  made  by  Lewis  Thomas,  as  bailiff  of  the 
lordship  of  Gower,  to  the  sheriff's  mandate  for  the  execution  of  a  writ  of  fieri 
&cias  issued  by  the  plaintiff  Newland  against  the  defendant  Cliffe.  And  the 
question  was,  whether  the  return  could  be  made  by  Lewis  Thomas  in  his  own 
name,  as  bailiff  of  the  lordship,  or  ousht  to  be  made  by  the  Duke  of  Beaufort, 
the  present  lord  of  the  franchise,  or  by  Lewis  Thomas  in  the  name,  or  as  the 
bsiliffof  the  duke. 

^There  is  much  variety  and  some  confusion  on  this  subject,  in  the  books  of 
learned  writers  and  the  dicta  of  former  judges;  and  this  has  probably  arisen, in 
some  measure,  from  the  difference  in  the  royal  grants  of  franchises,  and  the 
practice  that  has  prevailed  in  different  lordships.  It  is  perfectly  clear  from  the 
^fUfil  l^^S^^^^  *sji^  enactments  of  several  ancient  statutes,  that  the  lord  of  a 
-'  liberty  and  the  bailiff  of  that  liberty  were,  in  many  cases,  considered  as 
distinct  persons,  having  distinct  duties  and  responsibility.  Some  of  these  acts 
were  referred  to  in  argument )  but  there  is  no  one  that  places  this  matter  in  a 
clearer  light  than  the  stat.  1  Ed.  8,  stat.  1,  c.  5,  which  enacts,  ''That  from 
henceforth  against  the  false  returns  of  bailiffs  of  franchises  which  have  full  re- 
turn of  writs,  a  man  shall  have  averment,  and  recover  as  well  against  them  as 
against  the  king's  sheriff,  as  well  of  too  little  issues  returned  as  in  other  cases, 
80  that  it  falleth  not  in  prejudice  of  the  lords  in  blemish  of  their  franchises ; 
and  that  the  estate  of  holy  church  be  always  saved ;  and  that  all  the  punish- 
ffleot  fall  ODly  upon  the  buliffs,  by  punishment  of  their  bodies,  if  thev  have  not 
whereof  to  answer."  The  distinction  is  also  to  be  found  in  two  chapters  of 
Balton's  Office  of  Sheriffs,  and  appears  to  have  been  taken  and  acted  upon  in 
the  case  in  the  Year  Book  14  Ed.  4,  fo.  1  b,  quoted  in  Yiner's  Abridgment, 
vol.  19,  Return  (R).  In  that  case  the  bailiff  had  returned  cepi  corpus,  but 
had  not  the  body  ready  at  the  day,  whereupon  a  distringas  issued  against  the 
bailiff,  to  which  the  sheriff  returned  that  he  was  dead.  And  then  one  question 
made  was,  whether  a  distringas  should  issue  against  the  bishop  of  E.,  the  lord 
of  the  liberty.  In  the  end,  a  distringas  was  awarded  against  the  successor  of 
the  bailiff. 

The  distinction  between  the  lord  and  the  bailiff  being  thus  recognised,  and 
there  existing  that  variety  in  the  books  to  which  I  have  before  alluded,  it  be- 
comes necessary,  in  the  particular  case  now  before  the  Court,  to  consider  the 
*6471  ^'°^^  ^^  ^^®  grant  of  this  lordship,  and  the  ^practice  that  has  prevailed 
^  according  to  Uie  affidavits  now  before  us. 

The  grant  wluch  was  made  by  James  the  First  to  the  Earl  of  Worcester,  of 
this  and  other  lordships,  contains  the  following  clause : — ^It  is  granted  that  the 
Earl  of  Worcester,  his  heirs  and  assigns,  by  his  or  their  bailiff  or  bailiffs  for 
that  purpose,  by  the  said  earl,  &c.,  from  time  to  time  to  be  deputed,  shall  and 
may  have  full  return  of  writs,  &c.  It  cannot,  in  our  opinion,  be  denied  that 
the  king  might  authorize  the  lord  of  the  liberty  to  appoint  a  bailiff  who  should 
have  the  return  of  writs,  such  a  bailiff  being  a  ministerial,  and  not  a  judicial 
officer.  If  it  had  been  intended  that  the  grantee  and  his  heirs  should  be  the 
persons  to  return  the  writs  in  the  character  of  bailiff,  the  words  ^'  by  his  or  their 
bailiff,"  &o.,  would  have  been  unnecessary  and  improper,  and  the  concluding 
words,  prohibiting  the  sheriff  to  enter  unless  through  the  default  of  the  bailiff 
of  the  earl,  woula  have  been  incorrect ;  and  the  expression  should  rather  have 
been  <<  unless  through  the  default  of  the  said  earl.'' 
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If  a  lordship,  with  a  return  of  writs  therein,  be  granted  by  the  orown  with- 
out such  a  special  provision  as  is  found  in  the  present  grant,  the  grantee,  that 
is  the  lord,  may  and  probably  mnst  be  the  person  to  make  the  return,  either  by 
himself  or  by  his  officer  in  his  name.  Under  such  a  grant  it  cannot  be  supposed 
that  the  grantee  would,  in  fact,  execute  the  sheriff's  mandate,  or  make  the  re- 
turn to  it,  though,  in  contemplation  of  law,  all  must  be  considered  as  done  by 
him.  The  grantee  must,  in  fact,  appoint  an  officer  to  do  the  business,  and  the 
person  so  appointed  would  be  like  the  sheriff's  officers,  and  would,  in  common 
speech,  be  called  the  bailiff  of  the  liberty,  and  in  practice  it  may  be  expected 
*that  the  sheriff's  mandate  would  be  deliyered  to  him,  though  he  would  rtcAo 
return  it  in  the  name  of  his  principal.  There  are  in  Coke's  Entries  two  ^ 
instances  of  grants  in  this  latter  form.     The  one  occurs  in  some  proceedings  ia 

Juo  warranto  against  the  inhabitants  of  the  vill  and  borough  of  Denbigh,  Co. 
intr.  538  6.  They,  in  their  plea,  set  out  letters  patent,  whereby  King  Ed- 
ward the  Sixth  granted  to  the  burgesses,  their  heirs,  successors,  and  assigns, 
the  return  of  all  writs,  precepts,  &o.  The  other  occurs  in  proo^diuffs  in  qijio 
warranto  against  individuals  for  usurping  the  franchise,  inter  alia,  of  the  return 
of  writs.  Go.  Entr.  552  a.  The  plea  sets  out  letters  patent,  whereby  King 
Edward  the  First  granted  that  the  Bishop  of  Winchester,  and  his  successors, 
should  have  the  return  of  all  writs,  &c.  In  neither  of  these  instruments  is 
there  any  provision  that  the  grantee  should  have  the  return  by  his  officer,  (a) 
And  the  difference  in  the  grants  may  account  for  the  differences  in  practice,  and 
reconcile  much  of  the  contrariety  of  doctrine  that  is  found  in  the  books. 

In  this  lordship  of  Oower  the  practice  has  been  conformable  to  our  interpre- 
tation of  the  grant.  It  does  not  appear  that  in  any  one  instance  the  sheriff's 
mandate  has  been  directed  to  the  lord  of  the  liberty  by  name,  or  has  been 
served  upon  the  lord,  or  returned  by  the  lord,  or  by  any  person  in  the  name  or 
as  the  bailiff  or  minister  of  the  lord.  On  the  contrary,  the  practice  appears  to 
have  been  to  direct  the  mandate  to  the  bailiff,  sometimes  mentioning  his  per- 
sonal name,  and  at  other  times  omitting  it,  and  that  the  mandate  has  always 
been  ^served  on  the  person  filling  the  office  of  bailiff  at  the  time,  and  rtaia 
returned  by  him  in  his  own  name  as  bailiff,  in  the  manner  in  which  the  ^ 
return  in  question  has  been  made. 

The  only  question  now  before  us  iS;  the  propriety  of  the  return ;  and,  for  tbe 
reasons  given,  we  think  the  return  properly  made ;  and  consequently  the  role 
must  be  discharged.  Rule  discharged. 

(a)  The  latter,  howeyer,  prorides  that  the  sheriff  shall  not  enter  to  execute  writs,  &o.| 
iless  in  default  of  the  bishop  and  his  successors,  or  of  their  baUifft,    The  other  has  a 
non-intromittat  clause  without  any  exception. 


unle 


Sir  CHAELES  MERRICK  BURRELL  v.  NICHOLSON.    May  11. 

In  trespass  for  entering  to  distrain  for  poor-rates,  the  defendant  (who  had  acted  on 
behalf  of  the  parish  officers)  ayerred  in  justification  that  the  plaintiff's  house  was 
within  the  parish,  which  the  plaintiff  denied : 

Held,  that  the  plaintiff  could  not  demand  an  inspection  of  the  parish  books,  on  the 
ground  that  the  defendant  alleged  him  to  be  a  parishioner. 

The  parish  officers  of  St.  Margaret  in  the  city  of  Westminster  assessed  the 
plaintiff  to  the  relief  of  the  poor  for  his  house  in  Riohn^ond  Terrace,  White- 
hall. The  plaintiff  refused  to  pay  the  rate,  contending  that  his  premises  were 
not  within,  or  parcel  of,  the  parish,  being  situate  within  the  verge  of  the 
ancient  royal  pakce  of  Whitehall,  in  die  county  of  Middlesex.  He  was 
thereupon  summoned  before  two  justioes,  and  they  issued  a  distress-wmnant  for 
the  rate,  which  was  executed  by  the  defendant.  The  plaintiff,  for  the  purpose 
of  trying  the  question  between  himself  and  the  parish  officers,  brought  an ' 
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ietion  of  trespass  against  the  defendant  for  entering  his  house  to  distrain.  He 
pleaded  a  justification.  The  plaintiff  subsequently  applied  to  the  attorney 
acting  on  behalf  of  St.  Margaret,  Westminster,  for  an  inspection  of  all  the 
books  and  other  documents  belonging  to  the  parish,  then  in  the  custody  or 
power  of  the  parish  officers,  with  a  view  of  collecting  such  information  as  they 
*6501  ™%^^  afford,  touching  the  matter  in  dispute.  This  '''being  refused,  Sir 
^  James  Scarlett  in  the  present  term  obtained  a  rule,  calling  upon  the 
defendant  to  show  cause  why  the  plaintiff  should  not  be  allowed  to  inspect  the 
parish  books,  upon  notice  of  the  rule  nisi  being  in  the  mean  time  given  to  the 
vestry  clerk ;  and  it  was  stated  on  affidavit  in  support  of  the  rule,  that  the 
books  were  believed  to  contain  information  material  to  the  question  between 
the  parties. 

Campbell  and  J.  JervU  now  showed  cause.  This  is  a  new  application,  and 
Cox  V.  Copping,  1  Ld.  Baymd.  837,  is  a  clear  authority  against  it.  It  is  stated 
in  1  Tidd's  PracHce^  p.  593,  9th  ed.,  that  books  of  a  public  nature,  and,  in 
particular,  parish  books,  may  be  inspected  by  parties  who  have  an  interest 
therein  ;  but  the  plaintiff  here  disclaims  having  an  interest,  for  his  case  is,  that 
he  is  no  parishioner. 

Sir  James  Scarlett  and  FoUett,  contrd.  The  defendants  have  averred  on  the 
record  that  the  plaintiff  is  a  parishioner ;  they  cannot,  therefore,  for  the  pur- 
pose of  resisting  this  application,  allege  that  he  is  a  stranger.  Cox  v.  Copping, 
1  Ld.  Raymd.  337,  was  the  case  of  an  impropriator  claiming  against  the 
churchwardens ;  as  regarded  the  dispute  between  them,  he  was  a  stranger,  and 
unquestionably  acting  upon  a  distinct  and  adverse  interest ;  and  at  the  time  of 
that  decision  the  courts  of  law  were  less  liberal  than  they  have  since  been,  in 
granting  equitable  remedies. 

Per  Otiriam.(a)  This  is  in  the  nature  of  an  application  for  a  mandamus ; 
*6511  ^^^  ^^^  books,  to  be  the  subject  '^'of  a  motion  like  the  present,  must  be 
-^  books  for  the  inspection  of  which  mandamus  would  lie ;  and  if  that  had 
been  moved  for,  the  party  must  have  shown  that  he  had  some  interest  in  the 
documents  to  be  examined.  Now  that  the  present  plaintiff  could  not  have 
done.  He  disclaims  being  a  parishioner,  and  at  the  same  time  demands  an 
inspection  of  the  evidence  on  the  side  of  the  parishioners.  Cox  v.  Copping, 
1  Ld.  Raymd.  337,  is  in  some  degree  different  from  this  case,  but  there  is  no 
reason  for  departing  from  the  rule  there  acted  upon.  Rule  discharged. 

(a)  Lord  Tenterden,  C.  J.,  Littledale,  J.,  and  Parke,  J. 


The  KING  v.  The  Churchwardens  of  ST.  MARY,  LAMBETH.     May  11. 

Wliore  the  inliabitants  of  a  parish  have  made  an  application  to  the  commissioners  for 
building  new  churches,  conformably  to  58  G.  8,  c.  46,  s.  14  &,  60,  and  69  G.  8,  c.  184, 
fl.  24,  and  have  in  consequence  obtained  a  loan  for  the  purpose  of  bnllding  churches 
within  the  parish,  the  diurchwardens  may  make  a  rate  for  repaying  the  interest  and 
principal  ^as  directed  by  s.  61  of  the  first-mentioned  act)  without  any  further  consent 
of  the  parishioners  to  such  rate. 

file  making  of  such  rate  is  not  a  matter  of  ecclesiastical  cognisance. 

A  RUI.E  nisi  had  been  obtained  for  a  mandamus  calling  on  the  church- 
wardens of  Lambeth  to  make  a  church  rate,  under  the  following  circumstances. 
In  March,  1819,  the  parishioners  in  vestry  passed  resolutions  that  certain  new 
churehes  and  chapels  should  be  built  in  the  parish ;  that  the  parishioners  would 
nise  money  by  loan  for  purchasing  and  enclosing  the  sites  of  such  churches 
and  chapels,  and  for  defraying  half  the  expense  of  their  erection ;  and  that  such 
loan  should  be  paid  by  certain  limited  instalments,  to  be  raised  by  subscription, 
or  hj  a  choroh-rate  not  exceeding  4<2.  in  the  pound  per  annum.  A  committee 
WIS  appoiiitdd  for  carrying  these  resolutions  into  effect;  and  they  presented  a 
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petition  to  the  ^commissioners  under  the  act  for  building  additional  p^^o 
churches  ^58  O.  3,  c.  45),  stating  the  above  resolutions,  and  praying  I- 
the  commissioners  to  grant  a  moiety  of  the  sum  required  for  erecting  the  pro- 
posed churches  and  chapels,  and  a  loan  for  further  carrying  the  resolutions  into 
effect,  according  to  the  fourteenth  section  of  the  act.  The  commissioners  made 
the  grant  and  loan  required,  and  also  advanced  further  loans  at  the  reqaest  of 
the  committee ;  and  it  was  agreed  by  the  parishioners  that  a  rate  of  4(£.  in  the 
pound  per  annum  should  be  raised  and  paid  to  the  commissioners  in  discharge 
of  the  interest  and  principal.  The  whole  amount  of  such  rate  was  pledged  to 
the  commissioners  as  security  for  the  loans.  The  rate  was  annually  made  and 
levied  till  1830,  and  the  interest  to  September,  1831,  and  a  part  of  the  princi- 
pal, paid.  But  at  a  vestry  held  in  January,  1831,  for  making  the  rate  as 
usual,  the  meeting  refused  to  consent.  The  commissioners  called  upon  the 
churchwardens  to  make  and  levy  a  rate,  and  proceed  to  discharge  the  deht 
according  to  agreement,  but  these  parties  declined  doing  so  without  the  consent 
of  the  vestry :  whereupon  the  present  application  was  made. 

Thesiger  now  showed  cause.  A  preliminary  objection  in  this  case  is,  that 
the  making  of  a  church  rate  is  a  matter  of  ecclesiastical  jurisdiction,  Rex  v. 
The  Churchwardens  of  St.  Peter,  Thetford,  5  T.  R.  364.  In  Rex  v.  The 
Churchwardens  of  St.  Margaret,  4  M.  &  S.  250,  where  the  same  objection  was 
taken  without  success,  the  proceeding  called  for  was  only  preliminary  to  making 
the  rate.  And  if  this  be  a  matter  within  any  ecclesiastical  law  or  *con-  p^^^ 
stitution,  it  is  expressly  excepted  from  the  operation  of  58  G*.  3,  c.  45,  ^ 
s.  84.  Supposing  this  objection  not  to  prevail,  the  question  turns  principally 
on  sects.  56,  58,  and  61.  By  sect.  56  the  church  rates  are,  in  all  cases,  to  be 
the  security  for  all  sums  of  money  advanced  by  the  commissioners  to  any 
parish  under  this  act )  and  the  churchwardens  are  empowered  and  required  to 
make  proper  rates  for  repaying  such  sums.  By  sect.  58,  the  churchwardens 
of  any  parish,  with  the  consent  of  the  vestry,  may  borrow  any  money  upon 
the  credit  of  the  rates,  and  are  empowered  and  required,  in  any  case  in  which 
such  money  shall  have  been  borrowed,  to  raise  by  rate  a  sum  sufficient  from 
time  to  time  to  pay  the  interest,  and  the  principal  by  instalments  as  there 
specified.  Sect.  60  provides,  that  no  application  or  offer  be  made  to  build  any 
church  or  chapel  by  means  of  rates,  unless  the  major  part  of  the  inhabitants 
and  occupiers  assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  or  where 
there  is  a  select  vestry,  four-fifths  of  such  vestry,  shall  consent  thereto ;  nor 
unless  two-third  parts  in  value  of  the  proprietors  of  messuages,  lands,  &c., 
within  such  parish  shall  have  given  their  consent  in  writing :  this,  however,  is 
altered  by  59  G.  3,  c.  134,  s.  24,  which  provides  that  no  such  application  shall 
be  made,  if  one-third  in  value  of  the  proprietors  there  described  shall  dissent. 
Then,  by  sect.  61  of  the  former  statute  it  is  enacted,  that  '^  it  shall  be  lawful 
for  the  churchwardens  of  the  parish  in  which  any  such  church  or  chapel  shall 
be  built,  upon  any  such  application  of  the  parishioners  as  aforesaid,  and  they 
are  thereby  authorized  and  required,  to  make  rates  for  raising  the  portion 
stated  in  any  such  application  to  be  provided  by  means  of  rates,"  if  a  portion 
only  is  to  be  so  provided,  or  the  whole,  if  the  whole  *expense  is  to  be  rt^PA 
so  defrayed ;  ^'  or  to  borrow  any  such  sums  upon  the  credit  of  any  such  ^ 
rates  ]  and  in  every  such  case  to  make  rates  for  the  payment  of  the  interest  of 
any  moneys  advanced  for  the  building  any  such  church  or  chapel  upon  the 
credit  of  the  rate,"  and  for  providing  a  fund  for  repayment  of  the  principal. 
On  the  construction  of  these  clauses,  the  churchwardens  doubt  if  they  can,  of 
their  own  authority,  make  the  rate,  and  whether  the  consent  of  the  parishioners 
be  not  necessary  for  imposing  the  rate,  as  well  as  for  making  the  application  to 
the  commissioners. 

Lord  Tenterden,  C.  J.  There  is  no  doubt,  upon  the  sixty-first,  compared 
with  the  other  sections,  that  the  churchwardens  have  authority  to  make  the  rate. 
They  cannot  borrow  money  of  the  commissioners  under  these  acts,  unless  an 
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application  to  them  shall  have  been  agreed  to  by  th^  vestry,  and  not  dissented 
from  bj  one-third  in  value  of  the  proprietors  within  the  parish.  But  unless  the 
churchwardens  had  authority  to  make  a  rate,  the  vestry  and  proprietors  might 
eonsent  to  the  application,  and  afterwards  declare  that  they  would  never  pay 
the  money  borrowed.  As  to  the  first  objection,  making  a  rate  to  pay  a  debt, 
under  these  circumstances,  is  not  a  matter  of  ecdesiafitic^  cognisance. 

LiTTLEDAiJS  and  Parke,  Js.,  concurred.(a)  Rule  absolute. 

The  Attorney- General  and  WiglUman  were  to  have  supported  the  rule. 

(a)  Patteson,  J.,  had  gone  to  the  BaU  Court  to  hear  motions. 


ta^Ki  *HALL  V.  HARRIET  TAPPER,  Executrix  of  ROBERT 

^^^J  TAPPER.(a) 

To  scire  facias  on  a  judgment,  the  defendant,  an  executrix,  pleaded  that  she  fully 
administered  before  she  had  notice  of  the  recovery,  and  that  she  had  had  no  assets  since. 
Beplieation,  that  the  defendant  had  notice  of  the  recoyerjr  on,  &c.,  and  had  assets  after- 
▼trds :  Held,  that  the  mention  of  notice  in  the  plea  was  surplusage,  and  the  replica- 
tion bad,  as  leading  to  an  immaterial  issue ;  for  a  judgment,  to  be  entitled  to  preference 
in  administration,  must  be  docketed  pursuant  to  4  &  6  W.  &  M.,  o.  20 ;  and  the  notice 
of  it  in  anj  other  way  is  of  no  consequence. 

Scire  facias  on  a  judgment.  Plea,  that  after  the  testator's  death,  and 
before  the  issuing  of  the  writ,  and  be/ore  the  defendant  had  any  notice  of  the 
recovery  of  the  debt  and  damages  as  in  the  writ  mentioned,  she  had  fully  ad- 
ministered, &c. ;  and  that  she  hath  not,  nor  had  at  the  time  when  she  first  had 
notice  of  the  said  recovery,  or  at  any  time  afterwards,  any  goods  or  chattels 
which  were  of  the  testator,  &c.  Replication,  that  after  the  recovery,  and  after 
the  testator^  s  death,  and  before  the  writ  issued,  to  wit,  on,  &c.,  the  defendant 
had  notice  of  the  recovery ;  and  that  after  the  so  had  notice,  she  had  goods  of 
the  testator  in  her  hands  to  be  administered,  wherewith  she  could  and  ought  to 
hsYe  satisfied  the  debt,  &c.     General  demurrer  and  joinder. 

Jeremy,  in  support  of  the  demurrer.  The  replication  is  bad,  as  consisting  of 
immaterial  averments.  It  does  not  appear  on  the  pleadings  that  this  judgment 
was  docketed;  and  if  it  was  not,  then,  by  the  statute  4  &  5  W.  &  M.  c.  20,  s. 
3,  any  other  notice  of  it  was  ineffectual :  it  stood  on  the  footing  of  a  simple 
contract  debt.  Hickey  v,  Hayter,  6  T.  R.  384.  To  allege  that  the  executrix 
had  notice  of  a  judgment,  and  afterwards  had  assets,  when  it  is  not  shown  that 
the  judgment  was  docketed,  is  no  plea.  Steel  v,  Rorke,  1  B.  &  P.  307 ;  and  the 
tge^l  essential  part  of  '''the  defendant's  plea,  viz.,  that  she  fully  administered, 
^  remains  without  answer. 

Dampier,  contrd.  The  replication  answers  the  plea,  and  contains  sufficient 
matter  for  that  purpose.  The  defendant  should  have  pleaded  that  the  judgment 
was  not  docketed ;  and,  at  all  events,  it  was  unnecessary  for  the  plaintiff  to 
reply  that  there  was  a  docket.  In  Steel  v.  Rorke,  1  B.  &  P.  307,  the  rejoinder 
that  the  defendant  had  notice  of  the  judgments  was  held  insufficient ;  but  there 
the  replication  had  expressly  stated  that  they  were  not  docketed.  In  this  case 
there  is  no  such  averment ;  it  was  sufficient,  therefore,  to  say  generally  that 
the  defendant  had  notice  of  the  judgment,  and  afterwards  had  assets.  It  must 
be  inferred  from  these  pleadings,  that  the  notice  was  that  ^ich  alone  is  good 
in  law.  rliiTTLEDALE,  J.  Noticc  or  no  notice  to  the  executor  is  quite  imma- 
terial in  pleadings  on  a  judgment;  it  is  not  as  if  it  had  been  a  bond.]  Then 
the  same  objection  applies  to  the  plea ;  and  it  should  have  been  averred  there 
that  the  judgment  was  not  docketed. 

Lord  Temterdsn,  C.  J.     The  difficulty,  in  this  case,  has  arisen  from  the 

(a)  This  case  was  decided  on  the  4th  of  May,  but  has  been  unavoidably  postponed. 
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liable  in  an  action  for  money  had  and  received.     A  bill  aooepied  on  a  wrong 
stamp  has  been  held  to  be  no  payment  by  the  acceptor,  even  though  the 
acceptor  would  have  honoured  it  if  it  had  been  presented  in  time,  Wilson  v. 
Vysar,  4  Taunt.  288.     The  parties  to  such  a  bill  are  in  precisely  the  same  situ- 
ation as  they  were  before  it  was  drawn.     Then,  if  the  drawer  of  a  bill  has  in 
such  a  case  a  remedy  against  the  acceptor,  surely  an  endorsee,  who  has  given 
the  drawer  value  for  tne  bill,  must  have  a  remedy  against  the  latter  when 
it  becomes  of  no  value.     He  is  then  in  the  same  situation  as  if  the  bill  had 
never  been  drawn,  and  is  entitled  to  recover  the  value  of  his  goods.    There  is 
no  express  authority  upon  this  point,  but  it  may  be  inferred  from  Pierson  v. 
Hutchinson,  2  Campb.  N.  P.  C.  211,  that  if  a  bill  be  lost  and  not  destroyed, 
there  can  be  no  remedy  in  respect  of  it  at  law,  unless  it  was  in  such  a  state, 
when  lost,  that  no  person  but  the  plainti£f  could  have  acquired  a  right  to  sne 
on  it.     Now,  here  the  bill  was  in  such  a  state  that  no  person  could  have  ac- 
quired that  right.    It  is  true  that  the  drawer  may  be  prejudiced  in  his  remedy 
against  the  acceptor  by  the  result  of  the  alteration,  but  in  this  as  in  any  other 
instance  of  special  damage  arising  from  that  circumstance,  an  action  on  the 
case  may  be  maintained  against  the  party  in  fault,  for  the  amount  of  damage 
really  sustained.     A  different  rule  might  be   productive  of  great  injustice. 
Suppose  the  bill  accepted  for  the  accommodation  of  the  drawer,  *or  in  r^^o 
part  for  his  accommodation,  the  acceptor  having  received  but  a  small  ^ 
part  of  the  amount  of  the  bill.     In  the  first  case,  the  drawer  would  sustain  no 
injury  by  the  alteration  of  the  bill,  and  yet,  if  the  endorsee  could  not  resort  to 
the  consideration,  he  must  lose  his  just  debt,  and  the  drawer  escape  pavment : 
in  the  second  case,  if  an  acceptance  has  been  given  for  1000/.  when  50/.  only 
was  due,  the  drawer  will  have  endorsed  the  bill  in  payment  of  a  debt  of  1000/. 
at  the  expense  of  50/.  only. 

Piatt,  contrd.  The  plaintiff,  by  altering  the  bill  in  a  material  part,  has  ren- 
dered it  of  no  value,  and,  by  laches,  made  it  his  own.  Now,  it  is  well  esta- 
blished that  in  such  a  case  the  bill  operates  in  satisfaction  of  any  debt  for  which 
it  was  originally  given.  That  applies  to  the  present  action.  This  is  not  analo- 
gous to  the  case  of  a  bill  drawn  on  an  improper  stamp,  because  In  that  case 
there  never  was  a  valid  bill  in  existence.  Here  a  bul,  originally  valid,  was 
rendered  void  by  the  act  of  the  plaintiff.  It  is  not  correct  to  say,  that  the 
drawer  in  such  a  case  has  always  his  remedy  left  against  the  acceptor.  An 
acceptance  given  in  satisfaction  of  a  claim  in  respect  of  which  no  action  can  be 
maintained — as  to  a  physician  for  fees,  or  in  consideration  of  a  promise,  not  in 
writing,  to  pay  the  debt  of  another — ^may  be  enforced :  but  if  the  bill  be 
destroyed,  the  remedy  is  wholly  lost.  Permitting  the  plaintiff  to  recover  in 
this  action,  and  allowing  the  defendant  to  bring  a  cross  action  for  the  special 
damage  occasioned  by  the  destruction  of  the  bill,  would  lead  to  a  multiplicity 
of  suits  in  the  same  matter,  which  the  law  discourages.  Our  adv.  vulL 

♦Lord  T£NT£BD£N,  C.  J.,  uow  delivered  the  judgment  of  the  Court,  pitc«3 
and,  after  stating  the  facts  of  the  case,  proceeded  as  follows : —  *- 

In  this  case  we  have  come  to  the  conclusion,  that  the  opinion  which  I  ex- 
pressed at  the  trial,  namely,  that  the  plaintiff  was  entitled  to  recover  on  the 
count  for  goods  sold,  cannot  be  supported.  It  is  perfectly  clear  that  a  bill  of 
exchange  will  operate  as  a  satisfaction  of  a  preceding  debt,  if  the  holder  make 
it  his  own  by  laches — ^as  by  not  presenting  it  for  payment  when  due.  Here, 
we  think  that  the  plaintiff,  by  altering  the  bill  in  a  material  part,  made  it  hb 
own  as  against  the  defendant,  and  caused  it  to  operate  as  a  satisfaction  of  the 
debt  for  which  it  was  originally  given.  Allowing  the  plaintiff  to  recover  the 
value  of  the  goods  in  this  action,  and  the  defendant  to  bring  a  cross  action  for 
the  special  damage  sustained  by  reason  of  the  destruction  of  the  bill,  would 
lead  to  a  multiplicity  of  actions,  which  is  against  the  policy  of  the  law.  For 
these  reasons,  we  are  of  opinion,  that  the  rule  for  entering  a  nonsuit  must  be 
made  absolute.  Rule  absolute. 

END  OF  EASTER  TERM. 
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JAMES  RIGHT;  on  the  Demise  of  RICHARD  TAYLOR,  v.  BENJAMIN 
BANKS  and  CHARLES  HEWITT  and  FRANCES  hie  Wife. 

An  heir  at  law  maj  devise  a  copyhold  estate  descended  to  him,  without  having  been 
sdmitted,  and  without  preyious  payment  of  the  lord's  fine,  where  due  on  admission. 

Ejectment.  At  the  trial  at  the  Summer  assizes  for  the  oonntj  of  Stafford; 
1830,  a  Terdict  was  found  for  the  lessor  of  the  plain  tiff,  suhject  to  the  opinion 
of  this  Court  on  the  following  case : — 

Bj  a  surrender  of  the  13th  of  February;  1781;  a  small  parcel  of  land;  being 
then  an  entire  garden;  contained  about  sixteen  percheS;  and  copyhold  of  in- 
heritance; situate  in  the  township  of  BilstoU;  within  the  manor  of  Stowheath; 
in  the  county  of  Stafford;  was  surrendered  by  Homer;  and  Sarah  his  wife,  to 
John  Taylor  of  Bilston,  maltster,  his  heirs  and  assigns  for  ever;  and  at  the  same 
♦6651  *^^"^^  John  Taylor  was  admitted  thereto.  On  the  10th  of  July,  1781, 
-'  John  Taylor  surrendered  the  above-mentioned  small  parcel  of  land  to 
tbe  use  of  his  will.  He  subsequently  erect-ed  three  messuages  with  outbuild- 
ings on  the  land;  which  were  occupied  by  J.  Pearson,  W.  Mason,  and  W.  Green, 
as  his  tenants.  John  Taylor  had  issue  Mary  Taylor  and  Samuel  Taylor,  and 
died,  leaving  them,  and  also  his  wife,  his  survivors.  He  made  a  will  which 
contained  (inter  alia)  the  following  devise : — *'  I  give  to  my  daughter;  Mary 
Taylor,  the  house  that  J.  Pearson  holds  of  me,  and  the  smsdl  house  that  W. 
Mason  holds  of  me,  with  the  garden  and  all  appurtenances  thereunto  belong- 
ing, for  her  own  use  for  ever,  at  my  decease.  And  to  my  soU;  Samuel  Taylor, 
I  give,  after  my  wife's  decease,  all  that  tenement,  garden,  and  appurtenances 
tberennto  belonging,  that  W.  Green  holds  of  me,  or  any  other  tenement,  and 
that  small  parcel  of  land,  &c.,  ranging  or  lying  against  Walter  Rowley's  work- 
shop, for  ever." 

(a)  Patteson,  J.,  osoally  sat  in  the  bail  court  during  this  term. 
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This  will  was  duly  proved  by  Mary  Taylor,  and  she,  on  the  death  of  her 
father,  entered  into  the  receipt  of  the  rents  and  profits  of  the  houses  and  pre- 
mises in  the  occupation  of  J.  Pearson  and  W.  Mason,  devised  to  her  as  afore- 
said. Mary  Taylor  afterwards  married,  and  died  without  issue,  leaving  her 
brother  Samuel  her  heir  at  law.  She  was  never  admitted  to  the  houses  devised 
to  her  by  her  &ther. 

Samuel  Taylor,  on  the  death  of  his  mother,  entered  into  the  receipt  of  the 
rents  and  profits  of  the  house,  &c.,  in  the  occupation  of  W.  Green,  devised  to 
him  after  his  mother's  death ;  and,  on  the  death  of  his  sister,  Mary  Taylor,  he 
also  entered  into  the  receipt  of  the  '*'rents  and  profits  of  the  houses  and  r^cggg 
premises  late  in  the  occupation  of  J.  Pearson  and  W.  Mason,  and  devised  *- 
to  her  as  aforesaid.  He  married  in  the  year  1828,  and  afterwards  made  his 
will,  whereby  he  devised  all  his  real  and  personal  estate,  with  some  immaterial 
exceptions,  to  his  wife.  Samuel  Taylor  died  in  1829,  without  issue,  without 
having  been  admitted  either  to  the  premises,  late  the  property  of  his  sister,  or 
to  those  left  to  himself  by  his  father,  and  without  having  surrendered  to  the 
use  of  his  will.  Frances,  the  widow  of  Samuel  Taylor,  afterwards  married 
Charles  Hewitt ;  and  the  said  Charles  and  Frances  his  wife,  were  two  of  the 
defendants  in  this  action  of  ejectment.  The  houses  formerly  in  the  occupation 
of  J.  Pearson,  W.  Mason,  and  W.  Green,  now  form  one  messuage,  which,  with 
the  small  parcel  of  land,  are  in  the  occupation  of  Benjamin  Banks,  the  other 
defendant,  and  the  ejectment  was  brought  to  recover  possession  of  these  premises. 
The  lessor  of  the  plaintiff,  Richard  Taylor,  was  heir  at  law  of  the  alK)ve  men- 
tioned John  Taylor,  the  father.     This  case  was  argued  in  the  last  term,(a)  by 

GodsoHy  for  the  lessor  of  the  plaintiff.  The  heir  at  law  of  John  Taylor  is 
entitled  to  recover,  because,  in  order  to  give  effect  to  the  will  of  Samuel  Taylor, 
it  was  necessary  that  he  should  have  been  previously  admitted  tenant.  He  took 
either  as  devisee  under  the  will  of  fiis  father,  or  as  heir  at  law.  Now  it  is  veil 
established,  that  a  devisee  of  a  copyhold  estate  cannot  re-devise  it  before  ad- 
mittance. Smith  V.  Triggs,  1  Str.  487;  Doe  dem.  Vernon  v.  *Vemon,  rt^ggy 
7  East,  8 ;  Wainewright  v.  Elwell,  1  Madd.  627.  And  if  he  took  as  heir  »- 
at  law,  he  could  not,  before  admittance,  devise  the  estate  descended  to  him.  In 
Smith  V.  Triggs,  Jane  Day  was  the  customary  heir  of  Jane  Triggs.  The  latter 
had  surrendered  to  the  use  of  her  will,  and  devised  to  her  daughter  and  heir, 
Jane  Day,  in  fee,  and  the  Court  held  that  Jane  Day  took  by  descent ;  and  she, 
before  admittance,  devised  to  the  defendant;  and  Pratt,  C.  J.,  said,  "There  is 
no  title  in  him,  /or  want  of  an  admittance  of  Jane  Day,  and  also  for  want  of 
a  surrender  to  the  use  of  her  will."  In  Wainewright  v.  Elwell,  1  Madd.  627, 
Sir  Thomas  Plumer  laid  it  down  that  an  heir  at  law  cannot,  before  admittance, 
devise  a  copyhold  estate  descended  to  him )  and  in  King  v.  Turner,  2  Simons, 
545,  the  very  point  was  decided  on  the  authority  of  those  two  cases.  The 
statute  55  G.  3,  o.  192,  renders  a  disposition  of  a  copyhold  estate  by  will  effec- 
tual without  a  surrender,  but  does  not  dispense  with  admission.  Section  2 
enacts,  that  no  person  entited  to  copyhold  lands  by  will,  shall  be  entitled  to  be 
admitted  by  virtue  of  that  act,  except  on  payment  of  such  stamp  duties,  fees, 
&c.,  as  would  have  been  payable  in  respect  of  a  surrender  to  the  use  of  such 
will.  And  sect.  3  provides,  that  the  act  shall  not  be  taken  to  render  any  devise 
valid,  which  would  have  been  invalid  if  a  surrender  had  been  made.  The  object 
of  the  act  was  to  cure  defects  of  form  only,  not  of  substance.  Doe  dem.  Nether- 
cote  V,  Bartle,  5  B.  &  A.  492.  In  The  King  v.  The  Brewers*  Company,  3  B. 
&  C.  172,  a  mandamus  was  granted  to  compel  the  lord  to  admit  a  copyholder 
claiming  by  descent,  and  one  reason  given  was,  that  he  might  wish  to  surrender 
to  the  use  of  his  will. 

^Preston,  contra.    It  may  be  conceded,  that  the  devisee  of  a  copyhold  r%^^ 
cannot,  before  admittance,  re-devise  it,  and  that  the  statute  55  G.  3,  o.  ^ 
192,  supplies  the  want  of  a  surrender  only,  and  not  of  an  admittance ;  but  here, 

(a)  Before  Lord  Tenterden,  C.  J.,  Littledale,  Parke,  and  Patteson^  Js. 
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Sanrael  Taylor,  at  the  time  when  he  made  his  will,  was  seised  of  the  entire 
copyhold  estate  as  heir  at  law ;  and  being  heir  as  well  as  devisee,  he  took  by 
his  better  title.  Now,  an  heir  at  law  before  admittance  is  complete  tenant  of 
the  copyhold  estate.  Before  the  statute  55  G*.  3,  c.  192,  he  might  have  devised 
after  surrender  to  the  nse  of  his  will,  without  admittance.  Watkins  (on  Copy- 
holds), vol.  i.,  p.  244,  treating  of  the  admission  of  an  heir  at  law,  says,  that 
<<  the  heir  has  as  good  a  title  without  admittance  as  with  it,  against  all  the  world 
bat  the  lord ;  Bex  v.  Bennett,  2  T.  B.  197  :  it  is  a  matter  only  between  the 
lord  and  tenant ;  and  if  the  lord  refuse  admission,  he  is  tenant  as  to  others 
without  it,  and  the  lord  shall  not  be  suffered  to  take  any  advantage  of  his  own 
neglect :"  that  <^  on  the  death  of  his  ancestor,  the  heir  may  enter  and  take  the 
profits  (Brown's  case,  4  Bep.  22  b),  and  maintain  an  action  for  any  trespass  done 
to  his  possession  (4  Bep.  23  b).  He  may  also  make  a  lease  of  the  copyhold  as 
wairanted  by  custom.  If  he  die  after  entry,  and  before  admittance,  there  shall 
be  a  possessio  fratris  (Dyer,  291  b,  pi.  69),  and  his  heir  may  enter  also,  as  he 
himself  could  have  done  (4  Bep.  23  b).  His  widow  shall  be  endowed,  and  the 
husband  of  an  heiress  shall  have  his  curtesy.  The  heir  may  even  surrender  to 
the  uae  o/another,  on  satisfying  the  lord  for  his  fine  (Brown's  case,  4  Bep.  22  b), 
whether  the  inheritance  be  in  possession,  or  only  in  remainder  or  reversion ; 
and  if  he  would  devise  his  interest,  he  must  turrender  to  the  use  of  his  will  -/* 
«^gi  *and  for  this  latter  position.  Smith  v.Triggs,  1  Str.  487,  is  cited.  One 
^  ground  of  that  decision  was,  that  the  devise  was  void  for  want  of  a  sur- 
render to  the  use  of  the  will;  which,  undoubtedly,  before  the  stat.  55  O.  3,  c. 
192,  was  requisite.  But  what  was  said  there  as  to  the  necessity  of  admittance 
by  Pratt,  C.  J.,  was  unnecessary  to  the  decision  of  the  case,  which  was  suffi- 
ciently determined  by  the  want  of  surrender  on  the  one  hand,  and  the  defective 
title  of  the  lessor  of  the  plaintiff  on  the  other.  The  expression  of  Sir  Thomas 
Plamer,  in  Wainewright  v.  Elwell,  1  Madd.  627,  was  also  a  mere  dictum,  upon 
a  point  not  material  to  the  case.  The  judgment  in  King  v.  Turner,  2  Sim.  545, 
proceeded  chiefly  on  the  authority  of  Smith  v,  Triggs.  Again,  in  1  Watkins, 
p.  302,  it  is  said :  '^  In  most  manors,  a  fine  is  due  on  the  admission  of  an  heir ; 
and  though  the  heir  may  surrender  before  admission^  he  shall  not  defeat  the  lord 
of  his  fine.  The  lord  is  not  obliged  to  receive  his  surrender  until  the  fine  be 
paid."  The  heir  at  law,  therefore,  was  tenant  upon  the  death  of  his  ancestor, 
as  well  before  as  after  admittance,  except  so  far  as  the  rights  of  the  lord  were 
concerned.  He  could  not  be  sworn  on  the  homage  or  maintain  a  plaint  in  the 
nature  of  an  assize  in  the  lord's  court,  because  till  admittance  he  was  not  com- 
plete tenant  to  the  lord ;  but  to  most  intents,  especially  as  to  strangers,  he  was 
pofect  tenant  upon  the  death  of  his  ancestor,  Go.  Gopyh.,  sect.  41,  Brown's 
case,  4  Bep.  22  b.  It  is  quite  clear,  upon  the  authorities,  that  at  common  law 
an  heir  might  before  admittance  surrender  to  a  stranger,  and  it  seems  evidently 
to  follow  that  he  might  to  the  use  of  his  will.  Before  the  statute  55  6.  3,  c. 
^701  ^^^'  B^^^^^®'^  ^^  ^^^  '''only  thing  required  to  make  the  will  take  effect ; 
-'  and  that  statute  now  enables  the  heir  to  devise  a  copyhold  estate  without 
nuTender,  as  he  might  have  done  before  the  statute,  if  he  had  surrendered  it. 

Cur.  adv.  vuU, 
Lord  Tentebden,  C.  J.,  in  this  term  delivered  the  judgment  of  the  Gourt. ' 
This  case  was  argued  before  us  in  the  course  of  the  last  term.  The  facts 
were  these :  John  Taylor  having  duly  surrendered  a  copyhold  estate  to  the  use 
of  his  will,  devised  one  part  of  it  to  his  daughter  Mary  Taylor  in  fee,  and 
soother  to  Samuel,  his  son  and  heir  at  law,  in  fee,  after  his,  the  testator's, 
wife's  death.  Mary  entered  and  died  without  having  been  admitted,  leaving 
Samuel  her  heir  at  law.  Samuel,  after  the  death  of  the  testator's  wife,  entered 
OD  the  part  devised  to  him,  and  after  his  sister's  death,  on  that  devised  to  her; 
he  afterwards  made  a  will  and  left  the  whole  to  one  of  the  defendants,  and  died, 
without  having  been  admitted  to  the  copyhold  estate,  and  without  having  »ur- 
lendered  to  the  use  of  his  will ;  fnd  the  question  was,  whether  the  estate  paj$:$iid 


296  Right  v.  Banks.    T.  T.  1832.  [670 

by  SamueFB  will  ?  If  it  did,  the  lessor  of  the  plaintiff,  who  is  the  heir  at  law 
of  John  Taylor,  is  not  entitled ;  and  we  are  of  opinion  that  the  estate  passed^ 
and  that  our  judgment  ought  to  be  for  the  defendants. 

It  is  quite  clear  that  Samuel  Taylor,  on  his  sister's  death,  stood  in  the  same 
situation  as  if  the  copyhold  estate  had  immediately  descended  to  him  as  heir  at 
law,  and  the  part  devised  to  himself  he  took  by  descent.  The  question  then  is, 
whether  a  person  entitled  to  a  copyhold  of  inheritance  as  heir  at  law  may  make 
a  will  without  having  been  admitted,  or  surrendered  to  the  use  *of  his  r^g*ri 
will  ?  This  depends  upon  the  nature  of  the  interest  which  the  heir  at  ^ 
law  takes  in  such  a  copyhold  before  admittance :  if  before  the  statute  55  G.  3, 
c.  192,  he  was  capable  of  devising  after  a  surrender  to  the  use  of  his  will  on/y, 
without  any  other  previous  condition,  he  is  capable  since  that  statute  of  devising 
without  such  a  surrender. 

Upon  reference  to  the  authorities  in  the  old  books,  describing  the  nature  of 
the  interest  of  a  copyhold  tenant,  it  seems  to  admit  of  no  doubt  that  an  heir  at 
law  was  capable  of  devising  without  any  admittance,  upon  a  surrender  to  the 
use  of  his  will  only.  In  Coke's  Copyholder,  section  41,  it  is  said,  that  ^'  ad- 
mittances upon  surrender  differ  from  admittances  upon  descents,  in  this,  that  in 
admittances  upon  surrender  nothing  is  vested  in  the  grantee  before  admittance, 
no  more  than  in  voluntary  admittances,  but  in  admittances  upon  descents,  the 
heir  is  tenant  by  copy,  immediately  upon  the  death  of  his  ancestor^  not  to  all  in- 
tents and  purposes,  for  perad venture  ne  cannot  be  sworn  of  the  homage  before, 
neither  can  he  maintain  a  plaint  in  the  nature  of  an  assize  in  the  lord's  court 
before,  because  till  then  he  is  not  complete  tenant  to  the  lord,  no  further  forth 
than  the  lord  pleaseth  to  allow  him  for  his  tenant :  so  that  to  all  intents  and 
purposes  the  heir  till  admittance  is  not  complete  tenant ;  yet  to  most  intents, 
especially  as  to  strangers,  the  law  taketh  notice  of  him  as  of  a  perfect  tenant  of 
the  land  instantly  upon  the  death  of  his  ancestor )  for  he  may  enter  into  the 
land  before  admittance,  take  the  profits,  punish  any  trespass  done  upon  the 
ground,  surrender  into  the  hands  of  the  lord  to  whose  use  he  pleaseth,  satisfying 
the  lord  his  fine  due  upon  the  descent."  In  ^Brown's  case,  4  Rep.  22  pic^-ro 
b,  it  is  laid  down  that  the  <^  heir  may  surrender  to  the  lord  to  the  use  I- 
of  another  before  admittance,  as  any  oilier  copyholder  may,  but  it  cannot  prejih 
dice  the  lord  of  his  fine  due  to  him  by  the  custom  of  the  manor  upon  the  de- 
scent, and  ?ie  is  tenant  by  copy  of  court  roUy  for  the  copy  made  to  his  ancestor 
belongs  to  him ;  as  the  admittance  of  tenant  for  life  is  the  admittance  of  him 
in  remainder,  to  vest  the  estate  in  him,  but  shall  not  bar  the  lord  of  his  fine, 
which  he  ought  to  have  by  the  custom."  In  Brown  v.  Dyer,  11  Mod.  73,  it  is 
said,  ^'  The  heir  m^y  surrender  before  admittance,  because  he  has  a  title  by  de- 
scent \  but  the  lord  in  this  case  shall  have  a  fine."  In  the  case  of  Morse  v, 
Faulkener,  1  Anstr.  13,  the  Court  of  Exchequer  say  that  "  in  copyholds  the 
heir  takes  without  actual  admittance,  and  may  surrender  and  convey  without  it, 
which  he  could  not  do  if  he  were  not  seised,  but  the  lord  is  in  that  case  eniitfed 
to  the  double  fine  on  the  surrender."  In  Doe  v.  Tofield,  11  East,  251,  Lord 
Eilenborough  says,  "  The  heir  is  tenant  before  admittance ;  he  may  surrender 
or  forfeit."  In  Wilson  v.  Weddell,  Yelv.  145.  a  difference  was  taken  as  to  an 
heir  to  whom  a  copyhold  descends ;  ^'  he  may  surrender  before  admittance,  and 
well,  because  in  by  course  of  law,  for  the  custom,  which  makes  him  heir  to  the 
estate,  casts  the  possession  upon  him  from  his  ancestor ;  but  a  stranger  to  whom 
a  copyhold  is  surrendered  has  nothing  before  admittance,  because  he  is  a  pur- 
chaser," and  there  are  many  other  authorities  to  the  same  effect. 

To  these  authorities  is  opposed  the  dictum  of  the  late  Sir  Thomas  Plumer  in 
the  case  of  Wainewright  v.  Elwell,  1  Madd,  632,  *who  is  there  stated  p#g-Q 
to  have  said,  that  "  an  heir  at  law  cannot,  before  admittance,  devise  a  ^  ' 
copyhold  descended  to  him ;"  but  the  decision  in  the  case  of  Smith  v,  Triggs, 
1  Str.  487,  which  he  quotes,  does  not  support  that  proposition.  One  point  only 
was  necessary  to  the  decision  of  that  case,  via.,  that  by  a  devise  to  the  heir  at 
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law  he  takes  by  descent,  for  he  takes  only  the  same  estate  that  would  hare  de- 
scended to  him  without  the  will ;  and  the  dictum  of  Lord  Chief  Justice  Pratt, 
that  the  devisee  of  the  heir  could  have  no  title,  for  want  of  her  admittance, 
"  and  also  for  want  of  a  surrender  to  the  use  of  her  will"  (for  there  was  no 
surrender  in  that  case),  is  the  only  authority  in  support  of  Sir  Thomas  Plumer's 
position.  There  is  also  the  more  recent  case  of  King  v.  Turner,  2  Sim.  545,  in 
which  the  present  yice-Chancellor  held  that  a  copyholder,  heir  at  law,  could 
not  devise,  unless  he  had  been  admitted.  The  authorities  relied  upon  by  his 
Honour  are  the  dicta  of  Lord  Chief  Justice  Pratt  and  Sir  Thomas  Plumer, 
which  have  been  before  noticed,  and  Brown's  case,  4  Rep.  22  b  (above  cited), 
in  which  he  supposes  that  the  surrender  of  the  heir  before  admittance  was  con- 
sidered not  to  be  good,  unless  the  lord's  fine  irerejirit  satisfied.  We  think,  for 
the  reasons  already  given,  that  the  dicta  referred  to  are  not  sufficient  to  warrant 
the  Vice-Chancellor's  opinion ;  and  nothing  appears  to  us  to  have  been  stated 
in  Brown's  case,  nor  indeed  in  any  other,  from  which  it  can  be  inferred  that 
the  lord's  fine  was  to  be  paid  as  a  condition  precedent  to  the  validity  of  a  sur- 
render hy  the  heir  at  law.  All  that  can  be  collected  upon  that  subject  is,  that 
*6741  ^^^'  though  the  heir  is  entitled  to  surrender,  is  not  "Ho  be  deprived 
^  of  his  right  to  his  fine  on  the  admission  of  the  heir,  where  it  is  due  by 
eostom ;  whether  it  was  so  in  this  case  does  not  appear ;  but  even  if  it  was,  we 
think  it  makes  no  difference. 

We  are  of  opinion,  therefore,  that  the  heir  at  law  could  have  devised  his 
copyhold  tenement  upon  a  surrender  to  the  use  of  his  will  merely,  without 
having  been  previously  admitted,  or  previous  payment  of  the  lord's  fine  as  a 
condition  precedent ;  that  he  is  in  the  same  situation  in  this  respect  as  a  copy- 
holder taken  by  purchase,  is,  after  his  admittance ;  and  if  so,  it  is  clear  that 
the  statute  55  Or.  8,  c.  192,  supplies  the  want  of  an  actual  surrender. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the  Court  should 
be  for  the  defendants.  Judgment  for  the  defendants. 


*aJ'^^    *I>OE  dem.  STURGES  and  JAMES  BATTEN  v.  TATCHBLL. 
^^^J  May  29. 

Testator  bequeathed  a  term  in  premises  to  S.,  his  executors,  &o.,  in  trust  to  sell  and  dis- 
pose of  the  same,  as  might  seem  most  advantageous,  and  apply  the  proceeds  to  the 
maintenance  of  testator's  son  during  his  life.  He  bequeathed  the  remainder,  after 
the  son's  decease  to  such  uses  as  the  son  should  by  will  appoint,  and  he  appointed  S. 
his  executor.  When  the  testator  died,  his  journeyman  was  managing  his  business  on 
the  premises,  as  he  had  done  for  some  years,  and  the  testator's  son  also  resided 
there.  At  the  funeral,  8.  said,  in  presence  of  the  journeyman  and  other  persons, 
"The  house  is  young  B.V  (qieaning the  son's).  *<T."  (the  journeyman),  "must 
stay  in  the  house  and  go  on  with  the  business,  but  young  B.  must  have  a  hiding- 
place."  T.  accordingly  continued  on  the  premises,  carrying  on  the  business,  paying 
no  rent,  but  maintaining  the  testator's  son,  who  was  weak  in  intellect  and  unable  to 
provide  for  himself.  S.  Uved  twenty  years  afterwards,  and  did  not  interfere  further 
with  the  property : 

Held,  that  thia  was  sufficient  evidenee  of  a  disposal  of  the  property  by  S.  according  to 
the  trusts  in  the  will,  and  that  he  had  assented  to  take  under  the  will  as  legatee  in 
tmst,  and  not  as  executor. 

EjxcritSNT  for  a  dwelling-house,  &c.  At  the  trial  before  Alderson,  J.,  at 
the  Salisbury  summer  assizes,  1831,  the  following  &ctB  appeared.  The  father 
of  James  Batten,  one  of  the  lessors  of  the  plaintiff,  was  possessed  of  the  pre- 
mises in  question  for  a  term  of  ninety-nine  years,  if  he  and  James  Barren  should 
90  long  live.  By  his  will,  dated  1791,  he  bequeathed  the  premises  to  Robert 
Sharp,  his  executors,  &c.,  for  the*  above  term,  together  with  all  the  testator's 
stock  in  trade  and  other  personal  estate,  after  payment  of  his  debts,  &c.,  upon 
tmst  to  sell  and  dispose  thereof  as  should  seem  most  advantageous,  and  to 
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spply  the  yearly  interest,  rent,  and  other  produce  (and  the  principal,  if  neoe»- 
sary,)  to  the  support  and  maintenance  of  his  son  James  Batten  daring  his  life ; 
and  he  bequeathed  the  remainder  of  his  said  personal  estate  or  of  the  produce 
thereof,  after  J.  B.'s  decease,  to  such  uses  and  purposes  as  J.  B.  should,  by  his 
will,  direct;  and  he  appointed  the  said  Robert  Sharp  his  executor.  On  the 
death  of  Batten,  senior,  which  happened  in  May,  1796,  Sharp  duly  prored  the 
will.  The  testator  was  a  collar  and  harness  maker ;  the  defendant  was  his 
journeyman,  and  had  lived  with  the  testator  upon  the  premises  many  yean 
before  his  death,  carrying  *on  the  business  for  him.  tfames  Batten,  p^A^g 
the  son,  who  also  lived  there  when  the  testator  died,  was  of  weak  intel-  ^ 
lect,  and  unable  to  take  care  of  himself.  At  the  testator's  funeral.  Sharp  said, 
in  the  presence  of  the  defendant  and  a  number  of  other  persons,  that  "  it  was 
young  Batten's  house,  but  Mr.  Tatchell  must  carry  on  the  business  as  before : 
ne  considered  that  Tatchell  must  stay  in  the  house  and  go  on  with  the  business, 
but  young  Batten  must  have  a  biding-place."  From  this  time  Tatchell  occu- 
pied the  premises,  carrying  on  the  business,  and  providing  for  young  Batten, 
who  continued  to  live  with  him.  No  assignment  of  the  term  ever  took  phu», 
nor  was  any  rent  ever  paid,  and  Sharp,  who  lived  twenty  years  afterwards, 
made  no  further  disposal  of  the  premises :  but,  about  twenty  years  ago,  the 
defendant  bought  the  reversion  in  fee.  The  rent  of  the  house  would  not  have 
been  more  than  sufficient  to  keep  one  person.  The  testator  l%ft  very  little 
other  property.  In  1829,  Sharp  being  then  dead,  Sturges,  a  relation  of  the 
testator,  and  one  of  the  lessors  of  the  plaintiff,  took  out  administration  to  the 
testator,  de  bonis  non.  The  only  demises  on  which  the  ejectment  was  brought 
were  those  of  Sturges  and  of  Batten,  junior.  It  was  urged,  on  behalf  of  the 
defendant,  that  the  interest  in  the  premises  was  not  property  unadministered, 
for  that  Sharp,  the  executor,  had  assented  to  the  legacy  in  trust,  and  had  dis- 
posed of  the  premises  for  the  purposes  of  the  wiU.  On  the  other  hand  it  was 
contended,  that,  as  far  as  appeared  in  evidence.  Sharp  had  taken  the  premises 
as  executor  merely,  and  had  made  no  disposal  of  them  during  his  lifetime.  The 
jury  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi  was  obtained,  on  the 
ground  above  stated,  for  setting  aside  the  verdict  and  entering  a  nonsuit. 

*  Coleridge,  Seijt.,  and  BarsUWj  now  showed  cause.  Where  a  party  has  p^yy 
two  titles  under  a  will,  the  one  as  executor,  the  other  as  legatee,  some  clear  ^ 
and  specific  act  must  be  done,  to  show  that  he  elects  to  take  in  the  latter  character. 
As  it  was  said  in  Welcden  v.  Elkineton,  Plowd.  520,  ''  some  circumstance  is 
necessary  to  be  used,"  to  show  whether  the  executor  will  assent  to  the  legacy 
or  refuse  it.  In  de&ult  of  such  evidence,  the  party  will  be  presumed  to  take 
as  executor  onlv.  This  doctrine  was  recognised  in  Paramour  v.  Yardley, 
Plowd.  539 ;  and  there  it  was  held,  that  the  executrix  had  assented  to  take  as 
legatee,  for  a  lease  was  devised  to  her  during  a  certain  time,  to  the  intent  that 
she  might,  with  the  profits,  educate  the  issues  of  the  testator,  and  she  did  so 
educate  them,  which  was  a  plain  unambiguous  act  of  assent.  In  Doe  dem.  Hayes 
V,  Sturges,  17  Taunt.  217,  which  is  a  leading  case  on  this  subject,  Oibbs,  G.  J-j 
after  noticing  Paramour  v.  Yardley,  and  Toung  v.  Holmes,  1  Str.  70,  observes, 
<'  The  principle  established  in  these,  and  all  the  cases  cited,  is,  that  if  an 
executor,  in  his  manner  of  administering  the  propertv,  does  any  act  which 
shows  that  he  had  assented  to  the  legacy,  that  shall  be  taken  as  evidence  of 
his  assent  to  the  legacy ;  but  if  his  acts  are  referable  to  his  character  of  executor, 
they  are  not  evidence  of  an  assent :"  and  he  distinguishes  between  the  cases 
where  the  devise  to  the  executor  is  absolute,  and  where  the  estate  is  devised 
over;  in  which  latter  case,  if  his  general  entry  were  considered  evidence  of  an 
election  to  enter  as  legatee,  thereby  confirming  the  remainder  over,  he  would 
be  chargeable  with  a  devastavit  if  it  afterwards  proved  that  the  estate  in 
remainder  was  '''wanted  for  the  payment  of  the  testator's  debts,  which  ptegrg 
would  be  a  great  hardship  on  the  executor.  In  the  present  instance  1- 
there  was  a  devise  over,  and  there  was  no  specific  act  of  assent  to  the  legacy. 
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The  words  used  at  tbe  ftmerai  cannot  be  considered  as  a  disposal  of  tbe  pro- 
perty ;  the  executor  did  not  then  know  what  debts  there  might  be,  and  the 
effect  of  his  declaration  was  merely  to  leave  things  as  they  were  at  the  time. 
If  they  had  altered  the  situation  of  parties,  their  effect,  as  evidence  of  an 
intention  to  dispose  of  the  property,  might  have  been  different.  And,  according 
to  Gibbs,  C.  J.,  in  Doe  v,  Sturges,  7  Taunt.  223,  if  there  was  no  assent  at  the 
time  of  the  declaration,  nothing  that  happened  afterwards  could  make  it  an 
assent;  nor  is  there  any  other  specific  act  relied  upon. 

JErk  and  Moody,  contrd.  By  the  will  of  Batten,  senior,  Sharp  was  left 
executor,  and  was  also  legatee  of  a  chattel  interest  coupled  with  a  trust,  namely, 
to  take  care  of  and  provide  for  James  Batten,  the  son.  That  trust  he  executed 
by  directing  the  defendant  to  continue  the  business  and  maintain  James  Batten; 
for  qui  fadt  per  alium  facit  per  se.  It  is  clear,  therefore,  that  he  elected  to 
stand  in  the  situation  of  legatee,  and  not  of  executor.  Paramour  v,  Tardley, 
Plowd.  589,  where  the  same  conclusion  was  come  to,  was  not  so  strong  a  case 
as  this.  In  Young  v.  Holmes,  1  Str.  70,  a  term  was  devised  to  an  executor, 
paying  50^.  to  J.  8. ;  and  it  was  contended  that  the  executor  took  as  such,  and 
not  as  legatee:  but  it  being  proved  that  he  had  paid  J.  S.  the  50/.,  this  was 
^6791  ^^^^  ^  sufficient  assent.  And  in  Manning's  case,  8  Bep.  187,  '''pay- 
■^  ment  of  a  rent,  according  to  the  direction  of  the  will,  was  so  considered. 
In  Doe  V.  Sturges,  7  Taunt.  217,  it  was  held,  that  there  appeared  no  assent  to 
take  as  legatee :  there  the  party  had  not  (as  in  this  case)  taken  upon  himself 
any  charge  or  trust,  and  the  act  which  he  had  done  was  equally  inconsistent 
with  the  character  of  legatee  and  that  of  executor.  In  the  present  case  there 
was  a  trust  executed  for  twenty  years  during  the  life  of  the  legatee,  according 
to  his  direction,  which  having  given,  he  never  interfered  further  with  the  pro- 
perty. 

Lord  Tbnterden,  C.  J.  It  seems  to  me  that  our  safer  course  in  this  case 
will  be  to  consider  the  conduct  of  Sharp  as  evidence  of  an  assent  to  stand  in  the 
situation  of  legatee ;  in  which  case  he  would  take  the  property  subject  to  the 
knsts  in  the  will,  for  young  Batten,  and  for  his  legatee  if  he  should  leave  one. 
His  words  on  the  particular  occasion,  which  has  been  referred  to,  are,  "  This  is 
young  Batten's  house ;  Mr.  Tatchell  must  carry  on  the  business  as  before,  but 
young  Batten  must  have  a  hiding-place."  The  parties  continue  in  this  situation ; 
the  defendant  carries  on  the  business,  and  the  unfortunate  young  man  is  main- 
tained in  the  house.  This  goes  on  for  many  years,  and  nothing  further  is 
done.  If  there  had  been  debts  of  the  testator  which  required  that  his  pro- 
perty should  be  made  available  for  their  payment.  Sharp,  instead  of  acting  as 
he  did  on  the  death  of  the  testator,  might,  as  executor,  have  disposed  of  the 
premises  to  pay  such  debts :  the  facts,  however,  seem  to  show  that  there  was 
no  duty  for  him  to  perform  as  executor,  but  that  he  had  a  duty,  which  he  ful- 
filled, as  legatee  in  trust. 
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Pabkb,  J.  I  think  there  was  sufficient  evidence  that  Sharp  assented 
to  take  under  the  will  as  legatee.  The  principle  of  law  on  this  subject  has 
been  correctly  laid  down  by  my  brother  Coleridge,  and  is,  as  stated  in  Doe  v, 
Sturges,  7  Taunt.  217,  that  where  an  executor  taJces  an  interest,  but  not  an 
absolute  estate,  under  the  will,  he  must  do  some  act  as  legatee,  to  show  his 
SBsent  to  the  legacy,  and  a  mere  entry  is  not  sufficient.  But  in  this  case  there 
is  much  more.  It  may  be  taken,  on  the  evidence,  that  the  defendant's  entry, 
iinder  the  circumstances  stated,  was  equivalent  to  an  entry  by  Sharp ;  and  the 
defendant  was  in  twenty  years  during  the  lifetime  of  Sharp  taking  the  profits 
of  the  estate,  and  applying  them  to  the  maintenance  of  young  Batten.  If 
8harp  had  taken  as  executor,  his  duty  would  have  been  merely  to  receive  the 
nats,  and  apply  them  in  the  payment  of  debts,  or  defraying  other  charges  on 
the  estate ;  but  it  does  not  appear  that  he  had  anything  to  do  with  the  property 
in  the  character  of  executor.    On  the  other  hand,  his  performance  of  the  trusts 
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is  sufficient  proof  that  he  took  as  trustee.  The  result  of  the  evideuoe,  diere- 
fore^  is,  that  he  assented  to  take  as  legatee,  and  not  that  he  acted  as  eze^ 
cutor.(a)  Rule  absolute. 

(a)  Taunton,  J.,  was  in  tho  bail  conrt,  Patteson,  J.,  being  absent  on  acooont  of  iUness 
in  ms  family. 


♦The  KING  V.  ROBERT  WRIGHT.    May  29.  [*681 

On  indictment  for  enoroaching  on  a  public  highway,  it  appeared  that  in  1771,  oommis- 
sioners  under  an  enclosure  act  had  been  empowered  to  set  out  public  and  private 
roads,  the  former  to  be  repaired  by  the  township,  and  the  latter  by  such  persons  as 
the  commissioners  should  direct.  The  public  roads  were  to  be  sixty  feet  wide  be- 
tween the  fences.  The  commissioners  in  their  award  described  a  road  as  private, 
and  eight  yards  wide ;  but  in  setting  it  out,  a  space  of  sixty  feet  was  left  between 
the  fences :  and  they  directed  both  the  public  and  private  roads  to  be  repaired  by 
the  township.  The  centre  only  of  the  sixty  feet  was  ordinarily  used  as  a  carriage 
road,  and  the  township  repaired  it.  The  space  said  to  be  encroached  upon  was  at 
the  side  of  this  road,  and  there  was  a  diversity  of  evidence  as  to  the  use  made  of 
this  space  by  the  public,  and  its  condition,  since  the  time  of  the  award : 

Held,  that  tiie  commissioners  had  exceeded  their  authority  in  awarding  that  private 
roads  should  be  repaired  by  the  township ;  but  that  on  the  whole  of  this  evidence  it 
was  a  proper  question  for  the  jury,  whether  or  not  the  road  in  question,  though 
originally  intended  to  be  private,  had  been  dedicated  to,  and  adopted  by,  the  public 

Semble,  per  Lord  Tenterden,  C.  J.,  that  when  a  road  runs  through  a  space  of  fifty  or 
sixty  feet  between  enclosures  set  out  by  act  of  parliament,  it  is  prima  facie^to  be  pre- 
sumed that  the  whole  of  that  space  is  public,  though  it  may  not  all  be  used  or  kept 
in  repair  as  a  road. 

Indictment  for  a  nuisance  by  encroaching  on  a  public  highway.  At  the 
trial  before  Parke,  J.,  at  the  Lancaster  summer  assizes,  1831,  it  appeared  that 
the  road  in  question  was  set  out  in  1771  by  commissioners  under  an  enclosure 
act,  which  authorized  them  to  set  out  public  and  private  roads,  <'  so  as  such 
public  roads  should  be  and  remain  sixty  feet  in  breadth,  at  least,  between  the 
fences."  It  also  provided  that  the  public  roads  should  be  repaired  by  the 
township,  and  the  private  ones  by  such  persons  and  in  such  manner  as  the 
eommissioners  should  by  their  award  direct.  The  present  road  was  described 
in  the  award  of  the  commissioners  as  a  private  road,  and  of  the  width  of  eight 
yards ;  but,  in  fact,  a  space  of  sixty  feet  was  left  between  the  adjoining  fenoes 
till  the  time  of  the  alleged  encroachment,  which  was  lately  made  by  the  de- 
fendant. The  centre  of  this  space  was  commonly  used  by  the  public  as  a 
carriage  road,  and  had  been  repaired  by  the  township  for  eighteen  years  before 
the  encroachment.  The  commissioners,  in  their  awfurd,  directed  that  the  town- 
ship should  repair  as  well  the  public  as  the  private  ways.  With  '''respect  r#go2 
to  the  use  made  of  the  spaces  at  the  sides  of  the  beaten  road,  and  their  ^ 
condition  from  the  time  of  the  award,  there  was  a  diversity  of  evidence.  The 
case,  on  behalf  of  the  prosecution,  was,  that  although  the  road  was  originally 
made  private  by  the  award,  it  had  subsequently  been  dedicated  to  and  adopted 
by  the  public,  and  oueht  therefore  to  have  continued  of  the  width  of  sixty 
feet.  The  learned  judge,  in  summing  up,  observed  that  the  commissioners 
had  exceeded  their  authority  in  awarding  that  a  private  road  should  be  repaired 
by  the  township,  but  he  left  it  to  the  jury  to  decide,  upon  the  whole  evidence, 
whether  the  road,  originally  meant  to  be  a  private  one,  had  not  subsequently 
been  dedicated  to  the  public.  He  added,  that  the  case  was  one  which  required 
strong  evidence  of  dmiication.  The  jury  found  a  verdict  of  guilty.  Jones, 
Seijt.,  in  the  following  term  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  contending,  first,  that  there  was  no  evidence  of  any  part 
of  the  road  having  been  public ;  but,  on  the  contrary,  it  had  been  set  out  as  a 
private  road,  and  the  commissioners  could  not  legally  oblige  the  township  to 
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repair  sadi  road ;  nor  would  the  inbabitants  have  been  indictable  for  not  doing 
80,  Rex  Y.  RichardS;  8  T.  R.  634 ;  and  the  mistake  of  the  commissioners  in 
this  respect  coald  not  make  the  road  public :  secondly,  that  the  evidence  of 
user  did  not  sufficiently  show  an  adoption  by  the  public,  to  which  point  he  cited 
Rex  V,  St.  Benedict,  4  B.  &  A.  447 ;  and,  thirdly,  that  as  to  the  sides  of  the 
road  the  evidence  did  not  support  the  verdict.  A  rule  nisi  was  granted, 
Parke,  J.,  however,  noticing  as  a  strong  fact  against  the  defendant  that  the 
original  width  between  the  fences  was  sixty  feet. 

*6881       *Starkie  and  Roicoe  now  showed  cause,  and  contended,  that  it  was 
^  righUy  left  to  the  jury  under  all  the  circumstances,  whether  or  not  the 
road  had  Decome  public. 

Orampton  and  Tomlinson,  in  support  of  the  rule,  contended,  that  there  was 
no  sufficient  evidence  of  dedication  of  the  part  enclosed  bv  the  defendant ; 
and  that  if  he  had  become  proprietor  of  that  part  (which  they  contended  he 
had)  he  might  lawfUly  endoae  it,  according  to  the  judgment  of  Lord  Mans- 
field in  Rex  v.  Flecknow,  1  Burr.  465. 

Lord  TxNTERBEN,  C.  J.  I  think  the  case  was  for  the  jury,  and  that  they 
fonnd  a  right  verdict.  I  am  strongly  of  opinion  when  I  see  a  space  fifty  or 
sixty  feet  through  which  a  road  passes^  between  enclosures  set  out  under  an 
act  of  parliament,  that,  unless  the  contrary  be  shown,  the  public  are  entitled 
to  the  whole  of  that  space,  although  perhaps  from  economy  the  whole  may  not 
have  been  kept  in  repair.  If  it  were  once  held  that  only  the  middle  part, 
which  carriages  ordinarily  run  upon,  was  the  road,  you  might  by  degrees  enclose 
up  to  it,  80  that  there  would  not  be  room  left  for  two  carriages  to  pass.  The 
space  at  ihe  sides  is  also  necessary  to  afford  the  benefit  of  air  and  sun.  If 
trees  and  hedges  might  be  brought  close  up  to  the  part  actually  used  as  the 
road,  it  could  not  be  kept  sound.     The  rule  must  be  discharged. 

LiTTLEDALE  and  Parks,  Js.,  concurred.  Rule  discharged. 


*684]    *ASHCROPT  v.  BOURNE,  PORTER,  BROOKES,  MERCER, 
LYTHGOE,  and  BILLINGE.     May  29. 

Two  magiatrateB  haTing,  at  a  landlord's  request,  giren  possession  of  a  dweUing-hooBe 
as  decried  and  unocoupied,  punoant  to  the  11  G.  2,  o.  19,  s.  16,  the  judges  of  assize 
of  the  county,  on  appeal,  made  an  order  for  the  restitution  of  the  farm  to  the  tenant, 
with  costs.  The  latter  brought  an  action  of  trespass  for  the  eviction,  against  the 
magistrates,  the  constable,  and  the  landlord :  Held,  that  the  record  of  the  proceed- 
ing before  the  magistrates  was  an  answer  to  the  action  on  behalf  of  all  the  defen- 
dants. 

Trespass,  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  evict- 
ing him.  Plea,  by  all  the  defendants,  the  general  issue ;  and  further,  by  the 
first  two^  that  they  were  justices  of  peace  for  the  county  of  Lancaster,  that  the 
trespasses  were  committed  by  them  in  the  excution  of  their  office  as  such  jus- 
tices, and  that  they  tendered  40/.,  being  sufficient  amends.  The  plaintiff 
replied  that  the  sum  was  not  sufficient,  upon  which  issue  was  joined.  At  the 
trial  before  Parke,  J.,  at  the  summer  assizes  for  the  county  of  Lancaster, 
1831,  the  following  appeared  to  be  the  facts  of  the  case.  The  plaintiff  was 
tenant  of  a  house  and  farm  to  the  Kev.  Mr.  Brookes,  one  of  the  defendants. 
A  year'^  rent  being  in  arrear,  and  the  goods  being  removed  off  the  premises, 
Mr.  Brookes  applied  to  the  first-named  two  defendants  to  give  him  possession 
pnnmant  to  the  statute  11  Gr.  2,  c.  19,  s.  16.  They  went  to  view  the  premises 
on  Uie  13th  of  October.  The  plaintiff  was  not  there,  but  his  wife  and  chil- 
dren were.  There  was  no  furniture  in  the  house  except  three  or  four  chairs, 
which  were  stated  by  the  wife  to  belong  to  a  neighbour.  The  magistrate  then 
affixed  a  notice  on  the  premises,  that  they  would  return  to  take  a  second  view 


S02  AsHCBOFT  V.  BouRNB.    T.  T.  1832.  [684 

on  the  28th  of  October.  On  that  day  they  went  to  the  premises  with  Brookes 
and  the  other  defendants,  two  of  whom  were  constables.  The  plaintiff  was 
there,  and  the  rent  was  demanded  of  him,  bnt  he  did  not  pay  it.  The  r^coc 
^magistrates  then  deliyered  possession  to  Mr.  Brookes,  and  he  and  the  ^ 
other  defendants  turned  the  plaintiff  and  his  family  out  of  the  premises.  The 
plaintiff  appealed  to  the  judges  of  assise,  and  they  being  of  opinion  that  the 
premises  had  not  been  deserted  within  the  meaning  of  the  act,  made  an  order 
for  the  restitution  of  the  farm,  together  with  the  tenant's  expenses  and  costs, 
which  were  ascertained  and  paid  to  the  plaintiff.  A  record  of  the  proceedings 
of  the  magistrates  was  giyen  in  evidence,  and  it  was  contended  that  this  was 
an  answer  to  the  action  not  only  by  them,  but  by  all  the  other  defendants, 
they  haying  acted  in  aid  of  the  magistrates.  The  learned  judge  was  of  opinion 
that  the  magistrates  were  protected,  but  that  the  other  defendants  were  not. 
The  jury  found  a  yerdict  for  the  plaintiff  against  these  last  for  100^.  damages, 
but  leave  was  reserved  to  move  to  enter  a  verdict  for  all  the  defendants.  A 
rule  nisi  haying  been  obtained  for  that  purpose, 

Wighttnan  now  showed  cause.  The  question  is,  whether  the  immunity  of 
the  magistrates,  who  had  jurisdiction  over  the  matter  on  which  they  pronounced 
judgment,  extends  to  the  other  defendants.  Now,  although  the  record  of  their 
proceedings  is  a  conclusive  answer  to  the  action  of  trespass  brought  against 
them,  Basten  v.  Carew,  3  B.  &  C.  649,  it  does  not  follow  that  it  b  ^  as  to 
persons  acting  in  their  aid.  At  all  events,  Brookes,  the  landlord,  was  not  pro- 
tected by  these  proceedings.  The  statute  24  O.  2,  c.  44,  s.  6,  extends  only  to 
constables,  headboroughs,  &c.,  or  to  persons  acting  by  their  order  or  in  Aeir 
aid,  Brookes  was  not  actiikg  in  aid  of  the  '^'justices,  but  put  them  in  p^ag^ 
motion.  The  action  was  brought  for  what  was  done  on  the  28th  of  ^ 
October,  when  possession  was  delivered.  Brookes  attended  on  that  occasion, 
though  he  was  not  obliged  to  attend  to  be  put  into  possession.  He  voluntarily 
took  an  active  part  in  the  proceedings,  without  being  called  upon  to  do  so  by 
the  magistrates ;  and  if  he  had  pleiaded  specially  that  he  acted  in  aid  of  the 
justices,  that  allegation  would  not  have  been  supported  by  the  fact. 

«/.  Williams  and  CressweUf  contrd.  The  constables  are  clearly  entitled  to 
have  a  yerdict  entered  in  their  favour,  if  the  magistrates  were  justified  in  doing 
what  they  did;  for  the  constables  acted  in  aid  of  the  magistrates,  and  they 
were  entitled  to  give  this  defence  in  evidence  under  the  general  issue  by  7  J* 

1,  c.  5.  ^  The  Stat.  24  G.  2,  c.  44,  protects  a  constable,  not  merely  where  the 
justice  is  protected,  but  where  the  constable  acts  under  warrant  of  a  justice, 
though  the  latter  may  have  no  jurisdiction.  Then,  as  to  Brookes,  if  he  is  to 
be  deemed  a  trespasser  merely  because  he  set  the  justices  in  motion  to  put  the 
law  in  force,  every  suitor  who  institutes  proceedings,  must  be  equally  liable  to 
an  action  if  his  suit  be  defeated.  Here  the  magistrates  were  judges  of  record, 
they  were  to  act  on  their  own  view  and  judgment,  and  not  on  the  information 
of  the  landlord ;  they  did  go  to  the  premises  and  view  them,  and  afterwards,  upon 
their  own  consideration  of  the  matter,  pronounced  judgment.     The  stat.  11  6- 

2,  c.  19,  undoubtedly  gave  them  jurisdiction  over  the  subject-matter  of  their 
inquiry ;  and  supposing  the  award  of  restitution  to  be  equivalent  to  a  revOTsal 
of  their  judgment  (which  may  be  doubtftil),  still  where  a  court  has  jurisdiction, 
♦and  proceeds  erroneousljr,  no  action  lies  against  the  party  who  sues,  or  p#ggy 
against  the  officer  or  minister  of  the  court  who  executes  its  precept  or  »• 
process;  though,  where  the  court  has  not  jurisdiction  of  the  cause,  the  whole 
proceeding  is  coram  non  judice,  and  actions  will  lie  against  them  without  any 
regard  to  the  precept  or  process.  Case  of  the  Marshalsea,  4  Rep.  76.  Then 
in  this  case  no  action  will  lie  against  Brookes  for  setting  the  justices  in  motion; 
nor  can  he  be  sued  as  a  trespasser  for  acting  in  aid  of  the  justices  in  carrying 
their  judgment  into  effect.  If  he  was  not  acting  in  their  aid,  stUl,  if  they  were 
not  trespassers  by  putting  out  the  tenant  and  putting  the  landlord  into  posses- 
sion, he  could  not  be  a  tarespasser  for  allowing  himself  to  be  put  in ;  and  if  it 
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was  lawful  for  him  to  receive  possession,  he  oertainly  might  attend  for  ihat 
puipose.  And  the  stat.  11  6.  2,  c.  19,  s.  21,  enables  the  landlord  to  give  this 
matter  of  defence  in  evidence  under  the  general  issue. 

Lord  Tenteedsn,  0.  J.  I  am  of  opinion  that  the  verdict  must  be  entered 
for  all  the  defendants.  I  take  no  distinction  between  the  constables  and 
assistant,  and  the  justices;  the  remaining  question,  therefore,  is,  whether 
Brookes  be  justified  as  having  acted  in  aid  of  the  magistrates,  or  as  having  put 
them  in  motion.  He  submitted  his  complaint  to  their  judgment }  they  went 
to  view  the  premises  on  the  13th  of  October,  and  as  far  as  the  case  ha4  then 
gone,  they  were  of  opinion  that  the  complaint  was  true.  They  go  again  on  the 
28th,  and  Brookes,  the  landlord,  goes  with  them  to  receive  possession,  if  they 
^8S1  *^^^°^  ^^  ^  deliver  it,  and  they  do  deliver  it  to  him :  he  is  then  put  in 
^  possession  by  act  ef  the  law,  and  he  is  not  a  trespasser.  It  turns  out 
that  the  justices  had  mistaken  the  law :  but  it  would  be  hard  if  the  landlord, 
who  had  submitted  his  case  fairly  and  honestly  to  them,  should  therefore  be 
deemed  a  trespasser  ab  initio.  If  it  had  appeared  that  the  proceedings  had 
been  maliciously  commenced  or  persisted  in,  that  might  have  been  the  ground 
of  an  action,  on  account  of  his  having  misled  the  justices,  but  in  the  present 
case  that  is  not  imputed. 

LiTTiiKDALE,  J.  I  am  of  the  same  opinion.  The  justices  here  acted  accord- 
ing to  the  directions  of  the  statute  11  G.  2,  c.  19,  s.  16,  and,  considering, 
upon  their  view  of  the  premises,  that  they  were  deserted,  gave  possession  to  the 
huidlord.  In  so  doing  they  acted  as  judges  of  record,  and  though  on  appeal 
the  judges  of  assize  of  the  county  palatine  of  Lancaster  directed  restitution  with 
expenses  and  costs,  that  was  at  most  but  equivalent  to  reversing  a  judgment  on 
writ  of  error.  There  was  no  trespass  committed  by  Brookes,  for  this  action 
was  not  brought  for  anything  done  before  the  28th  of  October.  The  justices 
took  with  them  on  that  day  two  constables,  to  assist  them  in  delivering  pos- 
session. The  landlord  abo  went  with  them,  and  he  was  justified  in  so  going, 
first,  in  order  to  be  put  into  possession,  and  secondly,  in  aid  of  the  justices ;  he 
received  possession  from  them,  and  put  the  plaintiff  out.  He  was  in  the  first 
instance  acting  in  aid  of  the  justices,  and  secondly  in  his  own  right.  After 
possession  was  delivered  to  him,  if  the  plaintiff  had  entered,  Brookes  would 
have  been  justified  in  turning  him  off  the  premises.  The  defence  that  he  was 
*68Q1  ^^^^S  ^  ^^^  ^^  *^^^  justices,  might  be  given  in  evidence  under  the 
^  general  issue,  by  the  ^t.  7  Jac.  1,  c.  5 ;  and,  assuming  that  he  was  not 
acting  in  aid  of  the  justices  when  he  turned  the  plaintiff  out,  but  in  his  own 
right  merely,  he  was  entitled  to  give  that  in  evidence  under  the  general  issue, 
by  the  stat.  11  Qt.  2,  c.  19,  s.  21,  which  gives  the  plea  of  the  general  issue  in 
all  actions  of  trespass  brought  against  any  person  entitled  to  rents  or  services, 
relating  to  any  entry,  by  virtue  of  that  act,  upon  the  premises  chargeable  with 
saeh  rents,  &c.  Now  here  the  action  was  brought  against  a  person  entitled  to 
the  rent,  and  it  related  to  an  entry  by  virtue  of  the  act.  The  justices  are  pro*- 
teeted  by  the  same  act;  and  as  the  constables  and  assistant,  and  Brookes  the 
hmdlord,  are  also  justified,  for  the  reasons  which  have  been  given,  there  must 
he  a  general  verdict  for  all  the  defendants. 

Pabke,  J.  I  am  of  the  same  opinion.  I  thought  at  Nisi  Prius  that 
Brookes  the  landlord  was  not  protected  by  the  record  of  proceedings  before  the 
magistrates,  unless  all  the  facts  there  alleged  were  true,  and  I  afterwards 
thought  that  the  pleadings  were  not  right.  As  to  the  latter  point,  I  still  think 
that  Brookes  cannot  defend  as  having  acted  in  aid  of  the  magistrates;  my  at- 
tention, however,  having  been  now  called  to  the  twenty-first  section  of  the  11 G.  2, 
e.  19, 1  think  that  under  that  section  he  might  give  the  special  matter  in  evidence 
upon  the  general  issue,  this  being  an  action  brought  against  a  person  entitled 
to  rents,  relating  to  an  entry  by  virtue  of  the  act.  The  constables  were  acting 
either  in  aid  of  the  landlord  or  in  that  of  the  magistrates,  and  might  give  the 
spedal  matter  in  evidence  under  the  general  issue,  in  one  case  by  the  stat  11 
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Q.  2,  0.  19;  B.  21,  or,  in  the  ^other,  by  7  Jao.  1,  o.  5.  Then  the  ques- 
tion comes  to  this:  Whether,  upon  the  special  matter,  Brookes  be 
responsible  in  an  action  of  trespass  ?  Now,  the  11  Gr.  2,  c.  19,  s.  16,  empowen 
the  justices  at  the  request  of  the  landlord,  to  go  upon  and  view  the  premiBes, 
and  to  affix  a  notice,  what  day  they  will  return  to  take  a  second  view;  and  if, 
upon  such  second  view,  the  tenant  does  not  appear  and  pay  the  rent,  or  tBere 
be  not  sufficient  distress,  they  are  then  to  put  the  landlord  in  possession.  The 
justices,  therefore,  are  to  go  upon  the  premises  and  adjudicate  upon  the  truth 
of  the  facts  stated  by  the  landlord.  They  have  here  adjudicated,  as  it  appean, 
erroneously,  on  the  fact  of  desertion ;  all  the  other  facts  were  true,  and  althoagh 
that  turned  out  to  be  untrue,  the  landlord  is  not  responsible  for  their  error. .  If 
the  matter  had  been  specially  pleaded,  it  would  have  been  sufficient  to  state  the 
adjudication  of  the  justices  without  averring  the  fact  of  the  desertion  ]  as,  in 
other  cases,  persons  justifying  under  the  judgment  of  an  inferior  court  are  not 
obliffed  to  show  in  pleading  a  sufficient  ground  of  action,  though  if  the  action 
was  Drought  maliciously  and  without  probable  cause,  the  party  who  brought  it 
may  himself  be  liable  to  an  action  on  that  account.  Whether  Brookes  was  so 
liable  here,  it  is  not  necessary  to  say ;  but  he  is  protected  in  this  action  by  the 
authority  of  the  justices.  Rule  absolute. 
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By  a  local  act  for  certain  incorporated  parishes,  guardians  of  the  poor  were  appointed, 
and  were  authorized  to  appoint  a  clerk,  and  to  make  rates ;  and  all  poor-rates  and 
books  purporting  to  be  rates  made  for  the  said  parishes,  and  all  papers  relating  to 
the  settlement  of  the  poor,  were  to  be  delivered  by  the  chorchwardens  and  oterseen 
to  the  clerk  of  the  guardians  for  the  time  being,  who  was  to  cause  the  same  to  be 
preserved  and  filed.  The  clerk  to  the  (guardians  paid  the  casual  and  out-poor  weekly, 
and  transacted  some  other  matters  relating  to  the  poor,  and  had  the  custody  of  the 
books :  Held,  that  he  was  not  a  person  liable  to  the  penalties  imposed  by  the  17  0. 
2,  c.  3,  8.  8,  upon  churchwardens,  overseers,  or  other  persons  authorised  to  take  can  of 
the  poor,  for  not  permitting  an  inhabitant  to  inspect  the  rates. 

Debt  for  penalties  on  17  Q.  2,  c.  3,  s.  3.  The  declaration  stated  that 
the  plaintiff  was  an  inhabitant  and  parishioner  of  the  parish  of  St.  Law- 
rence, in  the  town  and  county  of  the  town  of  Southampton,  that  the  defen- 
dant was  clerk  to  the  guardians  of  the  poor  within  the  town  and  county, 
and  was  a  person  authorized  to  take  care  of  the  poor  within  the  same  3  that  a 
poor-rate  was  made  by  the  guardians,  confirmed  by  two  magistrates,  and  dalj 
published ;  that  the  plaintiff  requested  the  defendant,  being  such  clerk  to  the 
guardians,  and  a  person  authorized  as  aforesaid,  and  having  Uie  care  and  custody 
of  the  books  and  rates,  to  permit  him,  the  plaintiff,  to  inspect  the  rate,  and 
tendered  to  him  Is.  for  the  same,  but  that  the  defendant  refused.  The  second 
count  stated  that  the  defendant  was  clerk  to  the  guardians,  and  had  by  law 
the  care  and  custody  of  the  rates  of  the  said  town  and  county  of  the  town  of 
Southampton ;  and  then  alleged  demand  jand  refusal.  At  the  trial  before 
Taunton,  J.,  at  the  Summer  assizes  for  the  county  of  Hants,  1831,  it  appeared 
that  by  a  local  act,  13  G.  3,  c.  50,  the  several  parishes  in  the  town  and  county 
of  Southampton  were  united  into  one  district  for  the  purpose  of  maintaining, 
relieving,  and  employing  the  poor  of  those  parishes,  and  that  certain  persons 
therein  named  were  incorporated  by  the  name  of  '^  The  Guardians  of  r^^ 
the  '''Poor  within  the  Town  and  County  of  the  Town  of  Southampton,"  *- 
to  whom  the  care  and  management  of  the  poor  of  the  said  several  parishes  was 
thereby  committed.  Section  16  authorized  the  guardians,  or  any  nine  or  more 
of  them,  to  nominate,  appoint,  and  employ  from  time  to  time,  such  person  and 
persons  as  they  should  think  proper,  to  be  and  officiate  as  clerk.     By  sect.  21 
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the  gaardiaDS  were  authorized  to  make  rates.  By  sect.  43^  it  was  enacted, 
that  ''all  rates  and  books  purporting  to  be  rates  made  for  the  relief  of  the  poor 
of  the  said  several  parishes,  and  all  other  writings  and  papers  whatsoever  rela- 
tive to  the  settlement  of  any  poor  within  the  said  sevenil  parishes,  shall  be 
delivered  by  the  said  churchwardens  and  overseers  respectively  to  the  clerk  of 
the  said  guardians  for  the  time  being,  who  shall  cause  tlie  same  to  be  preserved 
and  filed,  so  that  reference  may  be  had  thereto  at  any  future  time."  It  ap- 
peared further,  that  the  defendant  was  appointed  clerk  to  the  guardians,  and 
that  he  every  week  paid  money  to  the  casual  poor  and  out-poor,  amounting 
Bometimes  to  60^.  or  70/.  3  that  he  received  a  check  for  the  amount  from  the 
chairman  of  the  guardians ;  that  the  assistant  overseer  collected  the  rates ;  that 
the  defendant  always  applied  to  the  justices  on  the  subject  of  illegitimate  chil- 
dren ;  and  that  when  the  guardians  were  applied  to  for  relief,  they  always 
referred  to  the  defendant.  He  attended  the  meetings  of  guardians,  which  took 
place  twice  a  week,  and  acted  as  clerk.  The  books  remained  in  his  custody. 
A  rate  having  been  duly  made  and  published  in  April,  1831,  the  plaintiff,  a 
rated  inhabitant  and  rate-payer,  demanded  to  inspect  the  same,  but  wbb  refused. 
Upon  these  facts,  Taunton,  J.,  was  of  opinion  that  the  defendant  vras  not  a 
^d31  V^^J  authorized  '^'to  take  care  of  the  poor  within  the  17  G.  2,  c.  3,  s.  3, 
^  and  therefore  not  liable  in  this  action,  but  he  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  for  one  penalty  of  20/.,  reserving  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit.     A  rule  nisi  having  been  obtained  for  this  purpose, 

FoUett  and  SeweU  now  showed  cause.  The  clerk  to  the  guardians  of  the 
poor,  appointed  under  the  authority  of  the  local  act,  is  a  person  authorized  to 
take  care  of  the  poor  within  the  17  G.  2,  c.  3.  By  the  local  act,  the  power  of 
regulating  the  affairs  of  the  poor  is  taken  from  the  churchwardens  and  overseers, 
and  given  to  the  guardians :  but  the  defendant,  their  clerk,  in  fact  had  by  their 
authority  the  care  of  the  poor,  and  performed  many  of  the  duties  of  overseer. 
The  custody  of  the  rates  is  also  taken  away  from  the  overseers  and  church- 
wardens, and  given  to  the  clerk  of  the  guardians.  Bennett  v,  Edwards,  7  B. 
k  C.  586,  shows  that  an  assistant  overseer  may  be  liable  to  the  penalties  im- 
posed by  the  17  G.  2,  c.  3,  s.  3,  upon  overseers  not  permitting  inhabitants  to 
inspect  the  rate,  if  it  appear,  from  the  nature  of  his  duties,  to  be  incumbent  on 
him  to  produce  the  rate ;  and  the  defendant  here  stands  in  the  situation  of  such 
an  assistant  overseer. 

Selwyn,  cantrd.  The  defendant  was  not  a  churchwarden  or  overseer,  or  a 
person  authorized  to  take  care  of  the  poor  within  the  statute  17  G.  2,  c.  3. 
The  guardians  were  the  persons  authorized ;  he  was  only  their  clerk,  and  held 
*GdAl  ^^^  rate-book,  and  acted  in  the  ^management  of  the  poor,  aa  their 
^  servant.  The  second  count,  which  charges  him  as  a  clerk,  who  had 
custody  of  the  rates,  is  bad  in  arrest  of  judgment,  for  the  act  does  not  make 
such  a  person  liable.  In  Bennett  v.  Edwards,  7  B.  &  C.  586, -the  defendant 
was  an  overseer,  and  the  act  expressly  makes  the  churchwardens  and  overseers 
liable. 

Lord  TsNTERDEN,  G.  J.  No  persons  are  subject  to  the  penalty  imposed  by 
the  Stat  17  G.  2,  c.  3,  s.  3,  but  churchwardens,  overseers,  or  persons  authorized 
to  take  care  of  the  poor.  The  defendant  was  neither  a  churchwarden,  an  over- 
seer, nor  a  person  authorized  to  take  care  of  the  poor.  The  guardians  were 
the  persons  so  authorized.  In  Bennett  v,  Edwards,  7  B.  &  C.  586,  the  defendant 
was  an  assistant  overseer,  the  case,  therefore,  fell  within  the  words  of  the  act ; 
and  he  appeared  to  be  the  only  person  who  had  possession  of  the  rate. 

LiTTL£DAL£,  J.  In  Bennett  v,  Edwards,  7  B.  &  C.  586,  the  defendant,  who  had 
the  custody  of  the  rate,  was  a  person  authorized  to  take  care  of  the  poor.  Here, 
by  the  local  act,  the  clerk  of  the  guardians  is  to  have  the  custody  of  the  poor  rate, 
hat  the  guardians  are  the  persons  authorized  to  take  care  of  the  poor,  and  the 
demand  of  inspection  ought  to  have  been  made  on  them. 

Parile  and  Taunton,  Js.,  concurred.  Rule  absolute. 
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Where  a  defendant  in  trespass  pleads  that  he  tendered  the  plainti£f  a  certain  som,  being 
a  sufficient  amends,  the  plaintiff  shonld  reply  that  the  defendant  did  not  tender  the 
som  named,  or  that  that  sum  was  insufficient,  and  not  that  he  did  not  tender  suffi- 
cient amends. 

Where  cattle  are  distrained  damage  feasant,  and  put  into  a  sufficient  pound,  and  escape 
without  default  or  negled  of  the  distrainor ^  he  may  bring  trespass  for  the  damage.  And 
although  the  defendants  plead  that  the  cattle  were  taken  damage  feasant,  end  im- 
pounded, and  escaped  without  hie  default,  a  replication  stating  that  the  distress  was 
put  into  a  proper  pound,  and  escaped  without  neglect  or  default  of  the  pUdntiff  is 
a  sufficient  answer. 

Trespass  for  breaking  and  entering  plaintiff's  closes^  and  depastoring  the 
grass  with  cattle,  &c.  Pleas,  the  general  issue,  and  six  special  pleas,  on  the 
first  three  of  which  the  plaintiff  took  issue.  The  defendant  pleaded,  foarthly, 
(with  a  disclaimer  of  title),  that  the  cattle  escaped  into  the  plaintiff's  closes 
without  the  knowledge  and  against  the  will  of  the  defendant,  and  that  he  after- 
wards, and  before  action  brought,  tendered  and  offered  to  pay  to  the  plaintiff 
a  certain  sum,  to  wit^  IZ.  5s.,  the  same  being  sufficient  amends,  in  satisfnetion 
of  the  trespasses,  but  that  the  plaintiff  would  not  accept  it  Fifthly,  as  to  one 
of  the  supposed  trespasses,  that  the  cattle  broke  and  entered  and  damaged  the 
plaintiff's  closes,  and  were  there  continuing  to  do  damage,  until  the  plaintiff 
afterwards,  to  wit,  on,  &o.,  seized  and  took  the  said  cattle  there  as  a  distress 
for  such  damage,  the  said  trespass,  and  the  supposed  trespass  in  the  declani- 
tion  mentioned,  being  the  same,  and  having  been  one  continuing  trespass ;  and 
that  the  plaintiff  afterwards  impounded  the  said  cattle  as  a  distress  for  such 
damage,  and  kept  and  detained  the  same  so  impounded  until  the  said  cattle, 
then  and  there  being  of  great  value,  to  wit,  &c.,  and  exceeding  the  amount  of 
the  damages  sustained  by  the  plaintiff  by  reason  of  the  said  trespass,  after- 
wards, to  wit,  on,  &c.,  without  the  knowledge  or  consent,  or  default  or  neglect 
of  the  said  defendant,  escaped  from  and  out  of  the  said  pound  in  which  they 
had  been  so  impounded  as  aforesaid.  The  sixth  plea  was  the  same  in  substance 
with  the  fifth. 

^Replication,  to  the  fourth  plea,  that  the  defendant  did  not  tender,  m^^ 
or  offer  to  pay  to  the  plaintiff,  the  said  sum  of  money  in  that  plea  men-  ^ 
tioned,  in  satisfaction  of  the  said  several  trespasses,  in  manner  and  form,  &c. : 
to  the  fifth,  that  the  said  pound  in  which  the  said  cattle  were  impounded  was  a 
common,  open,  and  public  pound,  and  at  the  said  time  of  the  said  cattle  being 
impounded  therein,  and  during  all  the  time  of  their  being  so  impounded,  was 
in  a  secure  and  proper  condition  for  the  impounding  of  cattle ;  and  that  the 
said  cattie  being  impounded  in  such  secure  and  proper  pound  as  aforesfud, 
afterwards  and  before  the  exhibiting  of  this  bill,  to  wit,  on,  &o.,  without  the 
knowledge  or  consent^  or  default  or  neglect  of  the  plaintiff,  escaped  out  of  the 
said  pound.  To  the  sixth  plea  there  was  a  simUar  replication.  The  replica- 
tion to  the  fourth  plea  was  demurred  to  as  raising  an  immaterial  issue ;  those 
to  the  fifth  and  sixth  pleas  were  demurred  to  generally.  The  plaintiff  joined 
in  demurrer. 

Tal/ourd  in  support  of  the  demurrers.  The  replication  to  the  fourth  plea 
is  bad,  because  it  attempts  to  put  in  issue  the  precise  sum  said  to  have  been 
tendered,  which  is  not  material.  According  to  the  general  rules  of  pleading, 
the  plaintiff  should  have  traversed  the  tender  of  any  amends,  or  the  sufficiency 
of  the  amends;  and  by  the  express  direction  of  21  Jao.  1,  c.  16,  s.  6,  where 
the  defendant  disclaims  title,  and  the  trespass  was  involuntary,  the  defendant 
shall  be  admitted  to  plead  such  disclaimer,  and  that  the  trespass  was  involun- 
tary, and  a  tender  of  sufficient  amende  before  the  action  brought,  whereupon, 
or  upon  some  of  them,  the  plaintiff  shall  be  enforced  to  join  issue.     This  repli- 
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*6971  ^^^^  ^^^^  *^^^  ^^®  ^^y  ^^  ^^®  issues  prescribed  by  the  statute.  [Pabks, 
-'  J.  Does  Dot  this  plea  sufficiently  deny  the  tender  ?]  It  denies  the 
tender  of  1^.  5f  .^  but  not  the  tender  of  sufficient  amends.  A  tender^  pleaded 
to  a  declaration  in  assumpsit,  or  to  an  ayowry  for  rent,  is  pleaded  in  bar  of  a 
particular  amount^  and  the  tender  must  be  of  that  sum,  or  else  it  is  no  answer; 
the  precise  amount,  therefore,  in  those  cases,  is  material ;  but  here  the  ques- 
tion is,  not  whether  a  certain  sum,  but  whether  a  sufficient  amends  was  ten- 
dered.  It  is  true  there  is  a  dictum  in  Henly  v.  Walsh,  2  Salk.,  686,  that  in 
trespass,  if  the  defendant  pleads  a  tender  of  amends,  he  must  show  what  he 
tendered,  for  he  must  tender  a  certain  sum }  but  this  was  only  said  by  way  of 
Ulostration,  and  was  not  the  point  in  question  in  the  case ;  and  the  reason  after* 
wards  given  is  not  satis&ctory.  [Loid  Tenterden,  C.  J.  Does  not  a  justice 
of  peace,  in  pleading  a  tender  of  amends,  state  a  precise  sum  f ]  In  Burley  v. 
Bethune,  1  Marsh,  220,  a  magistrate  pleaded  tender  of  2d,  as  amends,  and  20s. 
for  expenses  of  notice ;  and  the  plaintiff  replied  that  the  sum  of  2d.  was  insuffi- 
cient^ upon  which  issue  was  joined.  That  only  shows  that  a  plaintiff,  in  such 
a  case,  may  reply  either  that  no  tender  was  made,  or  that  there  was  no  suffi- 
cient tender.  rLiTTLEDALE,  J.  In  Oom.  D.  Pleader^  3  M.  86,  it  is  stated, 
from  Thompson's  Entries,  804,  (a)  that  to  an  involuntary  trespass  the  defendant 
^^g^  may  plead  *a  tender  of  sufficient  amends,  and  the  plaintiff  may  reply 
^  quod  non  obtulit,  or  that  the  amends  were  not  sufficient.  Lord  Ten- 
TEKDSN,  G.  J.  If  it  were  not  so,  the  jury  at  Nisi  Prius  would  have  to  inquire, 
iqxm  one  issue,  how  much  was  tendered ;  and  whether  that  sum  was  a  suffi- 
cient amends.     The  issue  must  be  brought  to  a  single  point.] 

Then  as  to  the  general  demurrers.  It  appears  on  the  pleadings,  that  the 
plaintiff  took  the  defendant's  cattle  for  the  trespass  now  complained  of,  and  they 
esci^ied  without  his  knowledge  or  default,  but  it  was  also  without  any  default  (n 
the  defendant,  and  he  therefore  ought  not  both  to  lose  the  pledge,  and  pay 
damages  for  the  trespass.  Yasper  v.  Eddowes,  1  Ld.  Bay.  719 ;  1  &klk.  248 ; 
11  Mod.  21 ;  12  Mod.  658 ;  is  an  authority  to  show  that  if  a  distress  be  taken 
and  escape,  the  distrainor  loses  his  remedy,  unless  he  can  show  some  special 
matter  to  throw  the  loss  upon  the  other  party.  The  Judgments  of  Turton,  J., 
and  Holt,  G.  J.,  as  reported  in  12  Mod.  668,  go  this  length.  In  the  present 
case,  no  consent  to  the  escape,  or  even  default  in  respect  of  it,  is  ascribed  to  the 
defendant.  It  is  indeed  said  in  Yasper  v.  Eddowes,  that  if  the  distress  die  in 
pound,  the  action  of  trespass  is  revived ;  but  the  animal's  death  is  the  act  of 
God,  and  may  be  the  fiiult  of  the  owner,  if  the  distress  be  kept  in  a  pound 
oveit,  where  he  might  feed  it.  But  a  loss  bv  escape,  whether  through  the  de- 
fect of  the  pound  or  other  causes,  must  be  the  consequence  of  the  distress }  it 
cannot  be  presumed  that  the  animal  would  have  been  lost  if  it  had  continued 
in  the  owner's  field.  [Parke,  J.  In  the  report  in  11  Mod.,  Gould,  J.,  says, 
that  if  the  distress  be  destroyed  or  eloigned  without  the  plaintiff's  de&idt,  his 
«ggg-|  ^action  is  revived.]  It  is  undoubtedly  true,  as  laid  down  in  Lear  v.  £d- 
^  monds,  1  B.  &  A.  157,  that  the  mere  taking  of  a  distress  by  the  plaiii- 
tiff,  does  not  form  an  answer  to  his  action ;  but  here  sufficient  matter  is  pleaded 
to  make  the  distress  operate  as  a  satisfaction.  A  levy  by  distress  suspends 
other  remedies ;  the  pound  is  the  pound  of  the  distrainor,  and  is  so  considered 
by  Holt,  G.  J.,  in  12  Mod.  664 ;  he  may  sue  for  the  breach  of  it ;  and  the  loss 
must  be  his  if  the  cattle  escape  without  fiiult  of  the  party  distrained  upon. 
BuUj  conird.     The  judgment  of  Holt,  G.  J.,  in  Yasper  v.  Eddowes  (which  is 

(a)  Also  called  Liber  Placitandi.  The  plea  of  tender  in  p.  804,  states  that  the  de- 
feodaaty  before,  &c.,  offered  the  plaintiff  it.  6(/.,  being  sufficient  amends  for  the  tree- 
pass,  in  ftiU  satisfaction,  &c.,  which  the  plaintiff  refused.  The  replication  is  (protesting 
that  2«.  6dL  are  not  sufficient  amends),  tnat  the  defendant,  before,  &c.,  did  not  offer  to 
pay  the  plaintiff  the  said  2«.  M.  in  fall  satisfaction,  &o.  In  p.  861,  to  a  similar  plea 
of  1^  tendered,  there  is  a  replication  that  the  I2d,  tendered  as  aforesaid  was  not  a 
■offideat  compensation,  &o. 
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best  reported  in  12  Mod.  663,  and  very  imperfectly  in  1  Ld.  Raym.  719),  is 
clearly  with  the  plaintiff  in  this  case.  In  the  report  first  cited  (p.  665),  the 
Lord  Chief  Justice  lays  it  down,  that  if  a  distress  escape  from  the  pound  with- 
out neglect  or  other  default  of  the  distrainor,  the  action  of  trespass  shall  re- 
vive; otherwise  not.  Gould,  J.,  expresses  a  like  opinion  :  and  Powys,  J.,  ob- 
serves, that  ''it  would  be  of  dangerous  consequence,  if  the  cattle  taken  damage- 
feasant  should  escape  out  of  pound  without  default  of  him  who  did  distrain,  and 
that  he  thereby  should  become  remediless.''  In  that  case,  the  plaintiff  fiuled, 
because  he  only  pleaded  that  the  escape  happened  without  his  cofuent  and  wiHf 
which  (as  Holt,  C.  J.,  observed)  it  might  have  been,  and  yet  through  his  ne- 
glect ;  and  if  so,  the  action  not  revived.  But  here  it  is  expressly  stated,  that 
the  cattle  were  lost  to  the  plaintiff  without  default  or  neglect  in  him.  The 
doctrine  of  the  judges  in  Yasper  v.  Eddowes,  as  stated  in  12  Mod.,  is  adopted 
in  9  Vin.  Abr.  Distress,  Q.  4,  Bac.  Abr.  ^Trespassy  F.  1,  p.  675,  (7th  ri^-rQQ 
ed.)  There  is  no  sufficient  authority  for  saying  that  the  pound  is  to  all  ^ 
purposes  the  distrainor's.  If  he  puts  the  distress  into  a  secure  pound-overt,  his 
duty  respecting  it  is  at  an  end.  He  may  indeed  sue  for  pound-breach,  but  he  is 
not  bound  to  toke  care  of  the  distress,  and  if  it  escape  without  his  default,  his 
action  of  trespass  is  not  barred. 

Lord  Tentebden,  C.  J.  The  manner  in  which  Mr.  Butt  has  put  this  case, 
appears  to  me  satisfactory.  If  the  plaintiff,  under  the  present  circumstances, 
cannot  maintain  his  action  of  trespass,  he  is  left  without  remedy  for  the  damage 
he  has  sustained.  He  has  lost  his  pledge,  and  that  without  any  default  of  his 
own.     I  think  the  replication  is  sufficient. 

LiTTLEDALE,  J.  I  think  the  action  is  maintainable,  because  otherwise  the 
plaintiff  can  have  no  satisfaction  for  the  injury  sustained :  and  he  has  shown  in 
his  pleading,  that  he  put  the  distress  into  a  proper  pound,  and  that  the  escape 
happened  by  no  fault  of  his. 

Pabke,  J.  I  am  of  the  same  opinion.  The  judgment  of  Holt,  C.  J.,  in  12 
Mod.  663,  is  decisive. 

Taunton,  J.,  concurred.  Judgment  for  the  plaintiff. 


*CARTWRIGHT,  Administrator  of  JOHN  COOKE  v.  GEORGE    [*701 
COOKE,  Clerk.     June  I. 

A.  and  B.,  brothers,  were  principal  and  surety  in  an  annuity  bond.  By  an  agreemeat 
afterwards  ezecated  between  them  and  a  third  brother,  for  the  settlement  of  their 
affurs  and  the  determination  of  their  mntnal  claims,  an  apportionment  of  property 
and  of  debts  was  made  among  the  three,  and  the  annuity  bond  was  declared  to  be  B.'s 
(the  snrety's)  debt : 

Held,  that  this  agreement  (whether  subsequently  acted  upon  or  not)  was  a  binding  ae- 
cord  between  A.  and  B.,  and  that  B.'s  administrator,  having  been  obliged  to  pay  ar- 
rears of  the  annuity,  could  not  recover  them  from  A 

Assumpsit  for  money  paid  by  the  Plaintiff,  as  administrator,  to  the  use  of 
the  Defendant.  Plea,  the  general  issue.  At  the  trial  before  Yaughan,  B.,  at 
the  Tork  Summer  Assises,  1831,  a  verdict  was  found  for  the  Plaintiff  for  200/., 
subject  to  the  opinion  of  this  Court  on  the  following  case : — 

The  defendant  as  principal,  and  the  intestate  as  surety,  executed  an  annuity 
bond,  bearing  date  the  19th  of  December,  1816,  to  J.  H.  Clay.  The  annuity 
being  unpaid,  the  Plaintiff  as  administrator  of  John  Cooke,  the  surety,  was 
obliged,  out  of  his  assets,  to  pay  arrears  amounting  to  85/. ;  and  for  this  sum 
the  present  action  was  brought.  The  answer  was,  that  the  Defendant  was  dis- 
charged from  liability  by  an  instrument,  not  under  seal,  dated  November  2, 
1819,  and  purporting  to  be  a  settlement  of  the  affairs,  and  a  determination  of 
the  respective  claims,  of  John  Cooke  the  intestate,  George  Cooke  the  defendant, 
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and  their  brother  Sunderland  Cooke,  upon  each  other.  This  document  began 
as  follows : — "  We,  W.  B.  C.  and  O.  T.,  having  been  requested  by  John,  Sun- 
derland, and  Gkorge  Cooke,  to  consider  the  state  of  their  affairs  for  the  purpose 
of  arranging  a  setdement  of  them,  and  determining  their  respective  claims,  do 
recommend  the  following  appropriation."  They  then  proceeded  to  dispose  of 
various  portions  of  property,  and  to  make  them  applicable  to  particular  debts  and 
charges.  Among  other  things,  they  directed  a  conveyance  to  Sunderland  Cooke 
*7021  ^  *^i^Q  house,  farm,  and  cottages  for  several  purposes,  one  of  which 
^  of  was  to  raise  a  l^nd  for  the  exigencies  of  pertain  alum  works.  They  gave 
the  sole  management  of  the  accounts  of  these  alum  works  to  Sunderland  Cooke, 
bat  directed  t£at  John  and  George  Cooke  should  be  considered  joint  proprietors 
of  the  fee-simple ;  and  that  they  should  ^rant  a  lease  to  the  then  present  renters, 
vis.,  John  Cooke,  George  Cooke,  in  his  son's  name,  Sunderland  Cooke,  and 
GeOTge  Cooke,  jun.,  whose  shares  were  then  apportioned,  and  who  were  to  pay 
ground-rent  to  John  and  George,  and  to  divide  their  profits  and  losses,  in  pro- 
portion to  their  respective  shares.  The  instrument  also  directed  that,  for  the 
benefit  of  the  alum  works,  certain  property  in  their  neighbourhood  belonging 
to  John  Cooke  should  not  be  disposed  of;  but  that  the  renters  of  the  works 
should  make  him  a  compensation  on  that  account.  It  then  ordered  as  follows : 
''That  all  debts  now  delivered  in,  and  amounting  to  34,1002.,  specified  as  under, 
shall  be  paid  by  John  Cooke,  and  that  he  shall  be  holder  of  all  property  of 
every  kind  not  specified  above ;  but  any  debts  not  included  in  the  annexed 
statement  shall  be  divided  and  paid  jointly  by  John  Cooke  and  Sunderland 
Cooke,  viz. :  one  moiety  by  John,  and  the  other  by  Sunderland  and  George 
between  them.  Then  followed  a  schedule  of  the  property  as  disposed  of  among 
the  parties,  and  of  the  debts.  Among  these  was  Clay's  bond,  which  was  de- 
clared to  be  a  debt  of  John  Cooke.     The  whole  was  sdibscribed : — 

"  We  agree  and  approve  of  the  above  arrangement,  and  pledge  ourselves  to 
observe  the  same, 

George  Cooke, 
John  Cooke, 
Sunderland  Cooke.'' 
*70S1  ^Blackbume,  for  the  defendant.  The  agreement  is  a  good  defence  to 
^  this  action.  Considering  it  merely  as  an  arrangement  between  John 
Cooke  and  the  defendant,  it  b  a  contract  by  which  John  was  on  the  one  hand  to 
receive  certain  property,  and  on  the  other,  was  bound  to  pay  debts,  including 
that  in  question.  John,  therefore,  having  pledged  himself  to  such  a  contract, 
and  taken  property  under  it,  his  representative  cannot,  upon  paying  one  of  the 
debts,  set  up  a  claim  on  that  account  against  the  other  contracting  party-  But 
the  case  is  still  stronger,  inasmuch  as  the  contract  bound  not  the  intestate  only, 
but  a  third  person,  who  agreed  to  compound  his  own  debt  on  the  faith  that  the 
others  would  do  the  same,  and  who  would  be  defrauded  if  the  agreement  could 
be  set  aside  as  between  the  other  two.  A  party  to  such  an  engagement  cannot 
withdraw  from  it  and  sue  the  debtor.  Wood  v.  Roberts,  2  Stark.  417 ;  Good  i^. 
Cheeseman,  2  B.  &  Ad.  328.  The  presumption  is  here,  that  the  composition 
was  actually  carried  into  effect ;  but  even  if  it  was  not,  the  parties  had  mutually 
bound  themselves  by  an  undertaking  which  might  have  been  enforced  at  any 
time,  and  this  was  a  sufficient  consideration  for  the  promise  of  each  to  abide  by 
the  agreement. 

Per  Curtam,(<i)  This  was  a  good  accord  as  between  the  parties  to  the  in- 
strument, and  binds  the  plaintiff.  The  promise  of  one  was  a  consideration  for 
that  of  another.  Each  had  an  immediate  remedy  upon  it  against  the  other ; 
and  in  this  respect  it  falls  within  the  rule  in  Com.  Dig.  Accord,  B.  4,  that  ''an 
accord,  with  mutual  promises  to  peform,  is  good,  though  the  thing  be  not 
*7041  ''^'^oi^^^l  a^  ^^6  ^^o>6  0^  action ;  for  the  party  has  a  remedy  to  compel 
-'  the  performance."  Judgment  for  the  defendant. 

Kiunole9  was  to  have  argued  for  the  plaintiff. 

(a)  Lord  Tenterden,  G.  J.,  Littledale,  J.,  Parke,  J.,  and  Taonton,  J. 
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Ez  parte  BECKE.    June  1. 

The  appellant  against  an  order  of  illiailon,  moved  the  court  of  quarter  eeetions  for  a 
postponement  of  the  appeal,  on  account  of  the  absenoe  of  material  witnesses.  Tl^y 
rejected  the  application,  upon  which  the  appellant  declined  going  into  his  case,  and 
the  order  was  confirmed.  On  motion  for  a  mandamus  to  the  justices  to  hear  the  ^- 
peal,  and  affidayits  tending  to  show  that  they  had  acted  unjustly  in  not  granting  the 
postponement,  this  Court  refused  to  interfere,  the  matter  being  one  peculiarly  within 
the  discretion  of  the  magistrates. 

Campbell  moved  on  behalf  of  the  above  party,  for  a  role  to  show  osiue  why 
a  mandamus  should  not  issue  to  the  justices  of  Middlesex,  to  hear  an  i^peal 
preferred  by  him  against  an  order  of  filiation.  It  appeared  that  at  the  April 
sessions,  1832,  this  appeal  came  on  to  be  heard,  and  the  appellant  then  moved 
that  it  might  be  postponed  till  the  following  sessions,  on  affidavits,  stating  that 
a  material  witness  for  the  appellant  was  alraent;  that  the  appellant  had  made 
various  endeavours  to  meet  with  him,  but  believed  that  he  kept  out  of  the  way 
to  avoid  being  subpoenaed;  that  the  appellant  proposed  to  advertise  for  his  dis- 
covery, and  Mlieved  that,  if  time  were  granted,  he  should  be  able  to  find  him. 
It  appeared  also  that  another  material  witness,  who  had  been  subposnaed  for 
the  appellant,  was  called  on  her  subpoena,  and  did  not  appear;  and  in  the  afidap 
vit  afterwards  made  in  support  of  the  application  to  this  Court,  the  appellant 
stated  his  belief  that  the  witnesses  acted  in  collusion  with  the  woman  who  filiated 
the  child.  The  magistrates,  after  hearing  counsel  for  and  against  the  adjoom- 
ment,  came  to  a  vote,  and  decided  against  it;  upon  which,  by  advice  of  tlie  ^>- 
pellant's  counsel;  *no  attempt  was  made  to  go  into  the  merits  of  the  p4c*T05 
appeal,  and  the  order  was  confirmed.  ■- 

Campbell  now  contended,  that  although  the  matter  was  one  in  whidi  the 
sessions  had  a  discretionary  power,  yet  if  they  had  exercised  it  with  manifest  in- 
justice, this  Court  was  not  precluded  from  interfering;  and  he  cited  Hex  v. 
The  Justices  of  Wiltshiie,  10  East,  404 ;  Rex  v.  The  Justices  of  Essex,  2  Chitt 
Rep.  885 ;  Rex  v.  The  Inhabitants  of  Lambeth,  3  Dow.  &  Ry.  340 ;  and  Rex  v. 
The  Justices  of  Lancashire,  7  B.  &  C.  601. 

Lord  Tenterdeh,  C.  J.  The  cases  cited  are  very  different  from  this.  It 
is  tone  that,  in  some  instances,  as  where  the  sessions  have  established  a  rale, 
which,  in  its  operation,  has  been  found  manifestly  inconvenient  for  the  purposes 
of  justice,  this  Court  has  interfered  to  control  tiieir  discretion,  but  it  is  going 
a  great  length.  Here  the  application  was  to  postpone  the  hearing  of  an  appeu 
upon  certain  grounds  laid  before  the  court  of  Quarter  sessions,  and  they  did  not 
think  fit  to  postpone  it.  If  we  granted  a  mandamus  under  these  circumstances, 
it  would  be  taking  upon  us  to  say,  in  each  individual  case,  whether  or  not  it  is 
right  for  the  sessions  to  comply  with  such  an  application. 

LiTTLEDALE,  J.  It  was  a  question  peculiarly  for  the  sessions.  This  Court 
ought  not  to  interfere. 

Pabke,  J.,  and  Taunton,  J.,  concurred.  Rule  refused. 


*The  KING  v.  The  Inhabitants  of  BANBURY.    June  2.  ^^^ 

G.  S.  was  hound  apprentice  to  a  eorkcutter  in  parish  B.,  to  serve  him  for  seven  years. 
After  serving  for  seven  weeks  in  that  parish,  tiie  apprentice  having  a  weakness  in  his 
eyes,  his  master  told  him  to  go  back  to  his  father,  and  it  was  afterwards  agreed  that 
the  master  should  give  the  pauper  two  gross  of  oorks  per  week,  of  the  value  of  2<., 
to  maintain  him ;  he  went  and  Uved  with  his  father  in  parish  E.  for  two  years,  daring 
which  time  he  received  the  corks  from  his  master  and  sold  them,  and  slept  more  than 
forty  nights  at  his  father's  house  in  K.,  but  did  no  work  for  his  master.  At  the  ex- 
piration of  two  years,  in  consequence  of  the  master's  giving  him  bad  corks,  he  was 
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Uken  bsck  to  the  master  in  B.,  with  whom  he  liTed  ten  days,  and  during  that  time 
he  went  oat  hawkiDg  corks  for  sale  for  his  master.  He  then  went  home  again,  his 
master  agreeing  to  let  him  haye  a  gross  of  the  best  oorks  per  week,  which  he  did, 
and  the  apprentice  disposed  of  them  as  before,  doing  no  work  for  the  master,  and  re- 
siding in  K.  whh  his  father  till  Ms  indentures  were  discharged  by  an  order  of  two 
Josticee:  Hdd,  that  the  apprentice  being  maintained  by  his  master  in  K.  in  pnrsnanoe 
of  the  indentnre,  resided  tiiere  as  apprentice,  and  gained  a  setUement. 

On  appeal  against  an  order  of  two  justices,  whereby  George  Stanton  and  his 
wife  were  removed  from  the  parish  of  Banboryi  Oxfordshire,  to  the  parish  of 
Kingsutton,  Northamptonshire,  the  sessions  quashed  the  order,  subject  to  the 
q»nion  of  this  Court  on  the  following  case : — 

The  pauper,  George  Stanton,  was,  by  indenture  of  apprenticeship  dated  the 
7th  April,  1825,  bound  apprentice  to  W.  Kimbury  of  Banbury,  cork-cutter, 
for  the  term  of  seven  years.  The  consideration  money  paid  to  the  master  was 
21;.;  and  the  master  covenanted  to  teach  the  apprentice  his  trade,  and  find  him 
sufficient  meat,  drink,  clothing,  lodging,  washing,  and  all  other  necessaries  dur- 
ing the  term.  The  pauper,  upon  the  execution  of  the  indenture,  entered  into 
the  service  of  his  master  at  Banbury,  in  which  service  he  remained  seven  weeks, 
working  at  cutting  corks ;  after  which,  the  pauper  having  a  weakness  in  his 
eyes,  his  master  told  him  that  he  must  go  back  to  his  father,  as  he  could  not 
see  to  work  at  his  trade.  The  pauper  accordingly  went  home  to  his  father's 
house  at  Kingsutton,  on  the  Saturday  following,  where  he  stayed  till  the  next 
Monday  morning.  The  pauper  and  his  father  then  went  again  to  the  master, 
"^7071  ^^^  refused  to  receive  the  pauper;  upon  *which  aU  the  parties  went  be- 
->  fore  a  magistrate,  and  the  father  made  a  complaint  against  the  master, 
for  refusing  to  receive  the  pauper.  The  magistrate  informed  the  master,  that 
he  must  return  the  premium  or  maintain  the  apprentice.  The  master  stated 
that  he  could  do  that;  and  the  pauper,  his  father,  and  the  master,  then  went 
to  the  master's  house,  where  it  was  agreed,  that  the  master  should  give  the 
pauper  two  gross  of  corks  per  week,  to  be  of  the  value  of  2s.  per  gross,  to 
matniain  htm.  The  pauper  then  went  home  and  lived  with  his  father  (who 
was  a  labourer  and  receiving  parish  relief),  at  Kingsutton,  for  two  years,  during 
which  time  the  pauper  received  the  corks  from  his  master,  according  to  the 
agreement  between  them.  He  sold  the  corks,  and  did  anything  he  could  get 
to  do,  working  for  any  one  who  would  employ  him.  During  those  two  years, 
the  pauper  did  no  work  for  his  master,  unless  hawking  the  corks  so  furnished 
to  him  could  be  considered  as  a  service  under  the  indenture.  The  pauper  did 
not  account  with  his  master  for  the  corks  so  furnished  to  him,  or  their  proceeds, 
and  the  pauper's  father  sometimes  sold  the  corks. 

At  the  expiration  of  two  years,  in  consequence  of  the  master  giving  the 
pauper  bad  and  valueless  corks,  the  pauper  was  taken  back  by  the  father  to  his 
master,  with  whom  he  (the  pauper)  lived  about  ten  days ;  and  during  that  time 
he  went  out  hawking  corks  for  sale  for  his  master.  He  slept  on  the  night  of 
the  laat  of  those  ten  days  at  his  master's  house  in  Banbury.  At  the  end  of  the 
ten  days  the  master  told  the  pauper,  that  he  must  go  home  again  on  account 
rjQQ')  of  ^^®  badness  of  his  sight;  and  he  agreed  to  let  the  pauper  have  a 
^  ^sross  of  the  best  corks  per  week.  Accordingly,  the  pauper  went  back 
to  his  fauer's  at  Kingsutton,  and  lived  with  him  again  till  his  indentures  were 
discharged  as  hereinafter  stated ;  and,  during  such  period,  the  master  furnished 
the  pauper  with  the  corks  according  to  the  last-mentioned  agreement,  which 
corks  the  pauper  sold,  and  received  the  proceeds;  doing  no  work  for  his  master, 
but  getting  employment  as  he  could.  The  pauper,  during  his  apprenticeship, 
slept  more  than  forty  niehts  at  Banbury,  and  more  than  forty  nights  at  King* 
iutton ;  but  he  slept  in  his  father's  house  at  Kingsutton  on  the  nisht  of  the 
5th  of  July,  1829 ;  and  on  the  6th  of  July,  1829  he  was  discharged  from  his 
apprenticeship  by  an  order  of  two  justices. 

Ooopcr  and  Jo^rdan,  in  support  of  the  order  of  sessions.    The  stat.  8  W.  & 
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jeet.  Bat  tbis  principle  may  be  collected  from  tbem  all,  tbat  wbere  tbe  resi- 
dence in  a  parish  different  from  tbat  of  tbe  master  is  unconnected  with  tbe 
apprentioesbip,  no  settlement  is  gained.  Tbe  cases  wbere  paupers  bave  removed 
to  other  parisbes,  on  account  of  illness,  or  for  tbe  purpose  of  visiting  friends, 
neither  receiving  maintenance  nor  performing  service,  are  illustrations  of  tbis 
part  of  the  rule.  On  the  other  band,  if,  during  the  residence  in  a  parish  diffe- 
rent from  that  of  tbe  master,  the  apprentice  performs  service  for  his  master 
there,  his  residence  is  then  considered  referable  to  and  connected  with  tbe  ap- 
prenticeship, and  he  gains  a  settlement.  There  is  also  a  third  case,  wbere  the 
master  assents  to  tbe  residence  of  his  apprentice  in  a  different  parish,  and  main- 
tuns  him  there,  though  no  service  be  performed.  The  master  covenants  by  the 
indenture  to  teach  tbe  pauper  and  also  to  maintain  him.  Here  he  certainly  did 
not  teach  the  apprentice  while  he  resided  in  Kingsutton,  but  he  did  maintain 
him.  That  was  one  of  tbe  objects  of  tbe  apprenticeship,  and  it  was  satisfied ; 
*7121  ^^^  ^  think  it  is  sufficient  to  ^connect  tbe  residence  of  tbe  apprentice  in 
-*  Kingsutton  with  the  indenture,  and  tbat  tbe  safer  course  will  be  to  bold 
that  such  residence  was  referable  to  tbe  apprenticeship,  by  reason  of  tbe  main- 
tenance of  tbe  pauper  in  that  parish. 

LiTTLXDALE,  J.  I  am  of  tbe  same  opinion.  The  master  here,  in  conse- 
quence of  what  passed  before  tbe  justice,  agreed  to  allow  tbe  pauper,  while  re- 
siding at  bis  father's  bouse,  a  quantity  of  corks  per  week  to  maintain  him.  The 
residence  of  the  apprentice  in  his  father's  parish  of  Kingsutton  is  therefore 
accounted  for  by  his  master's  maintaining  him  there  according  to  tbat  agree- 
ment. The  cases  upon  this  subject  turn  upon  verv  refined  distinctions ;  but  I 
think  here  the  residence  in  Kingsutton  is  referable  to  the  apprenticeship,  by 
reason  of  the  maintenance. 

Pabke,  J.  I  am  of  tbe  same  opinion.  It  may  be  collected  firom  tbe  deci- 
sions, that  the  residence  in  a  parish  different  from  tbat  of  tbe  master  must  be 
connected  with  tbe  indenture,  or,  as  is  laid  down  in  Rex  v,  Ilkeston,  4  B.  &  0. 
64,  in  furtherance  of  the  object  of  the  apprenticeship.  Now,  that  object  is  two- 
fold :  maintenance  and  instruction.  The  one  is  as  much  the  object  of  tbe  in- 
denture as  tbe  other.  Bex  v,  Charles,  Burr.  S.  C.  706,  and  Bex  v.  Linkin- 
home,  ante,  413,  show  that  actual  service  in  the  parish  wbere  the  apprentice 
resides  is  not  necessary  to  give  a  settlement.  If  the  pauper  be  permanently 
iiq-to-\  maintained  by  tbe  master  during  tbe  residence,  one  of  the  objects  '''of 
-^  the  apprenticeship  is  attained;  and  it  is  immaterial  in  what  parish  the 
maintenance  is  afforded.  The  cases  run  very  near  to  each  other.  Bex  v.  Brot- 
ton,  4  B.  &  A.  84,  is  like  this  case  in  some  respects,  but  there  an  express  stipu- 
lation was  made  in  the  indenture,  by  which  the  master  dispensed  with  the  ser- 
vices of  the  apprentice  during  the  winter,  the  time  of  tbe  residence  upon  which 
the  question  of  settlement  arose. 

Taunton,  J.  In  the  cases  which  have  been  referred  to,  and  in  which  the 
residence  was  held  not  to  have  taken  place  under  the  apprenticeship,  the  pauper 
was  not  under  tbe  control  of  tbe  master,  and  there  was  no  other  circumstance 
from  which  it  could  be  said  that  the  residence  was  in  pursuance  of  the  con- 
tract. But  here  the  relation  of  master  and  apprentice  clearly  continued  until 
the  indenture  was  discharged.  Tbe  agreement  of  the  master  to  allow  the 
apprentice  corks,  by  the  sale  of  which  he  was  to  maintain  himself  in  King- 
sutton, shows  that  tbe  residence  there  was  in  pursuance  of  the  contract  of 
apprenticeship ;  and,  therefore,  without  breaking  in  upon  any  decided  case,  I 
think  we  may  hold  here  that  the  settlement  was  in  Kingsutton.  The  order  of 
sessions  must  be  quashed.  Order  of  sessions  quashed. 
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M.  c.  11,  8.  8,  enacts,  'Uhat  if  any  person  shall  be  bound  an  apprentice  bj  in- 
denture, and  inhabit  in  any  town  or  parish,  such  binding  and  inhabitation  shall 
be  adjudged  a  good  settlement."  In  Rex  v.  Ilkeston,  4  B.  &  C.  64,  Lord 
Tenterden  said,  "  The  true  construction  of  that  provision  appears  to  be,  that 
the  inhabitation  must  be  in  the  character  of  an  apprentice,  and,  in  some  way, 
or  other,  in  furtherance  of  the  object  of  the  apprenticeship/'  Here,  the  in- 
habitation of  the  pauper  in  Kingsutton  was  not  in  the  character  of  an  apprentice, 
or  in  furtherance  of  the  objects  of  the  contract.  He  never  rendered  any  service 
to  the  master.  The  distinction  between  an  inhabitation  during  the  existence 
of  the  indenture,  and  an  inhabitation  in  furtherance  of  its  ^objects,  is  r*Y09 
pointed  out  in  Rex  v.  Stratford  on  Avon,  11  East,  176.  Lord  Ellen-  *■ 
borough  there  dwells  on  the  service  to  the  master,  and  although  that  b  to  be 
considered  only  one  of  the  means  of  determining  the  character  of  the  inhabit- 
ation, yet  it  is  a  very  material  one,  and  indeed  is  the  only  one  which  conld  be 
relied  on  in  this  case  on  the  other  side.  Now  it  is  clear,  that  if  the  master  had 
given  the  pauper  2s,  a  week  in  money,  instead  of  corks  of  that  value,  which  it 
was  necessary  to  convert  into  money,  there  would  be  no  pretence  for  saying 
that  there  was  any  service  in  Kingsutton,  or  that  his  residence  there  was  in  the 
character  of  an  apprentice.  It  is  not  sufficient  that  the  relation  of  master  and 
apprentice  continues ;  that  was  so  in  almost  all  the  cases ;  nor  that  the  residence 
of  the  pauper  with  his  father  was  with  his  master's  consent.  This  was  so  in 
Rex  V.  Bamby  in  the  Marsh,  7  East,  381 ;  Rex  v.  St.  Mary,  Bredin,  2  B.  &  A. 
382;  Rexv  Brotton,  4  B.  &  A.  84;  and  Rex  i;.  Ilkeston,  4  B.  &  C  64,  where 
no  settlement  was  gained.  In  no  case  has  the  residence  of  an  apprentice  in  a 
third  parish  been  considered  an  inhabitation  to  confer  a  settlement  without 
some  strong  circumstance  to  show  that  the  residence  was  in  furtherance  of  the 
object  of  the  apprenticeship.     Where  the  residence  has  been  in  the  master's 

erish,  the  natural  abode  of  the  apprentice,  such  strong  evidence  of  the  residence 
ing  in  the  character  of  an  apprentice  has  not  been  required ;  as  in  Bex  v. 
Charies,  Burr.  S.  C.  706;  Rex  v.  Foulness,  6  M.  &  S.  351 ;  Rex  v,  Linkinhome, 
ante,  413.  There  he  is  presumed  to  reside  as  an  apprentice,  but  when  he  goes 
to  *a  parish  different  from  that  of  his  master,  it  becomes  material  to  in-  rt^jiQ 
quire  strictly  whether  he  goes  there  in  his  character  of  apprentice  or  *- 
not.  This  case  is  very  like  Rex  v.  Brotton,  4  B.  &  A.  84.  There  the  master  was 
to  provide  meat,  &c.,  during  the  term,  except  in  the  winter  season,  when  the 
ship  to  which  the  apprentice  belonged  should  be  laid  by  unrigged;  during  which 
time  the  apprentice  was  to  be  maintained  by  himself  or  his  friends,  the  master 
paying  a  compensation ;  and  a  residence  of  the  apprentice  with  his  parents 
during  the  winter,  according  to  this  agreement,  was  held  not  to  be  a  residence 
under  the  indenture. 

Chilton  and  Cooke,  contrd.  If  the  residence  of  the  pauper  in  Kingsutton 
was  not  wholly  foreign  to  the  purposes  of  the  indenture,  it  is  sufficient  to  confer 
a  settlement.  That  was  the  rule  laid  down  by  Bayley,  J.,  in  Rex  v,  Chelms- 
ford, 3  B.  &  A.  411.  In  Rex  v,  Bamby  in  the  Marsh,  7  East,  381,  it  was 
held  that  the  inhabitation  must  be  referable  in  some  way  to  the  apprenticeship. 
There  the  apprentice  had  resided  with  his  grandmother  in  a  different  parish 
from  his  master's,  solely  on  account  of  illness.  In  the  late  case  of  Rex  v. 
Linkinhome,  antd,  413,  service  was  held  to  be  merely  a  criterion,  but  not  the 
only  one,  whereby  to  determine  the  character  of  the  residence.  Now,  here  the 
pauper  durins  his  residence  in  Kingsutton  served  his  master,  for  he  sold  corks 
there,  which  it  was  the  master's  trade  to  prepare  and  sell,  and  the  proceeds 
were  applied  to  the  maintenance  of  the  pauper,  whom  '''the  master  was  r**i\\ 
bound  by  the  indenture  to  support.  In  Rex  v.  Charles,  Burr.  S.  C.  *- 
706,  the  mere  maintenance  of  the  pauper  by  the  master  was  considered  as  con- 
necting the  residence  with  the  indenture. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  pauper  gained  a  settle- 
ment in  the  parish  of  Kingsutton,  under  the  circumstances  stated  in  this  case. 
It  is  not  easy,  and  perhaps  not  possible,  to  reconcile  all  t^e  cases  on  this  sab- 
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ject.  Bat  this  principle  may  be  collected  from  them  all,  that  where  the  resi- 
dence in  a  parish  different  from  that  of  the  master  is  nnconnected  with  the 
apprenticeship,  no  settlement  is  gained.  The  cases  where  paupers  have  removed 
to  other  parishes,  on  account  of  illness,  or  for  the  purpose  of  visiting  friends, 
neither  receiving  maintenance  nor  performing  service,  are  illustrations  of  this 
part  of  the  rule.  On  the  other  hand,  if,  during  the  residence  in  a  parish  diffe- 
rent from  that  of  the  master,  the  apprentice  performs  service  for  his  master 
there,  his  residence  is  then  considered  referable  to  and  connected  with  the  ap- 
prenticeship, and  he  gains  a  settlement.  There  is  also  a  third  case,  where  the 
master  assents  to  the  residence  of  his  apprentice  in  a  different  parish,  and  main- 
tains him  there,  though  no  service  be  performed.  The  master  covenants  by  the 
indenture  to  teach  the  pauper  and  also  to  maintain  him.  Here  he  certainly  did 
not  teach  the  apprentice  while  he  resided  in  Kingsutton,  but  he  did  maintain 
him.  That  was  one  of  the  objects  of  the  apprenticeship,  and  it  was  satisfied ; 
"^7121  '^^^  ^  think  it  is  sufficient  to  ^connect  the  residence  of  the  apprentice  in 
-*  Kingsutton  with  the  indenture,  and  that  the  safer  course  will  be  to  hold 
that  such  residence  was  referable  to  the  apprenticeship,  by  reason  of  the  main- 
tenance of  the  pauper  in  that  parish. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  master  here,  in  conse- 
quence of  what  passed  before  the  justice,  agreed  to  allow  the  pauper,  while  re- 
siding at  his  Other's  house,  a  quantity  of  corks  per  week  to  maintain  him.  The 
residence  of  the  apprentice  in  his  Other's  parish  of  Kingsutton  is  therefore 
accounted  for  by  his  master's  maintaining  him  there  according  to  that  agree- 
ment. The  cases  upon  this  subject  turn  upon  verv  refined  distinctions;  but  I 
think  here  the  residence  in  Kingsutton  is  referable  to  the  apprenticeship,  by 
reason  of  the  maintenance. 

Parke,  J.  I  am  of  the  same  opinion.  It  may  be  collected  fit)m  the  deci- 
sions, that  the  residence  in  a  parish  different  from  that  of  the  master  must  be 
connected  with  the  indenture,  or,  as  is  laid  down  in  Rex  v,  Ilkeston,  4  B.  &  G. 
64,  in  frirtherance  of  the  object  of  the  apprenticeship.  Now,  that  object  is  two- 
fold :  maintenance  and  instruction.  The  one  is  as  much  the  object  of  the  in- 
denlure  as  the  other.  Rex  v,  Charles,  Burr.  S.  C  706,  and  Bex  v.  Linkin- 
horne,  ante,  413,  show  that  actual  service  in  the  parish  where  the  apprentice 
resides  is  not  necessary  to  give  a  settlement.  If  the  pauper  be  permanently 
ni31  ^^^^^^^^  ^y  ^^6  master  during  the  residence,  one  of  the  objects  '''of 
-*  the  apprenticeship  is  attained ;  and  it  is  immaterial  in  what  parish  the 
maintenance  is  afforded.  The  cases  run  very  near  to  each  other.  Bex  v.  Brot- 
ton,  4  B.  &  A.  84,  is  like  this  case  in  some  respects,  but  there  an  express  stipu- 
lation was  made  in  the  indenture,  by  which  the  master  dispensed  with  the  ser- 
vices of  the  apprentice  during  the  winter,  the  time  of  the  residence  upon  which 
the  question  of  settlement  arose. 

Taunton,  J.  In  the  cases  which  have  been  referred  to,  and  in  which  the 
residence  was  held  not  to  have  taken  place  under  the  apprenticeship,  the  pauper 
was  not  under  the  control  of  the  master,  and  there  was  no  other  circumstance 
from  which  it  could  be  said  that  the  residence  was  in  pursuance  of  the  con- 
tract. But  here  the  relation  of  master  and  apprentice  clearly  continued  until 
the  indenture  was  discharged.  The  agreement  of  the  master  to  allow  the 
apprentice  corks,  by  the  sale  of  which  he  was  to  maintain  himself  in  King- 
sutton, shows  that  the  residence  there  was  in  pursuance  of  the  contract  of 
ftf^rentioeship ;  and,  therefore,  without  breaking  in  upon  any  decided  case,  I 
think  we  may  hold  here  that  the  settlement  was  in  Kingsutton.  The  order  of 
Beesions  must  be  quashed.  Order  of  sessions  quashed. 
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♦The  KING  V.  The  Inhabitante  of  SHERRINGTON.    June  2.  [*7U 

A  real  estate  was  devised  to  G.  B.,  who  on  the  death  of  the  testator  was  sixteen 
years  old.  Her  father,  considering  himself  her  guardian,  reuded  with  her  on  the 
estate: 

Held,  that,  as  the  estate  came  to  the  daughter  by  devise  and  not  by  descent,  and  she 
was  above  fourteen  years  of  age,  the  father  was  not  a  guardian  in  socage,  but 
natural  guardian  only,  and  that,  having  as  such  no  interest  in  the  land^  he  gained 
no  settlement  by  residing  on  it 

On  an  appeal  against  an  order  of  two  justioes  for  the  removal  of  Mary 
Bailey  from  the  parish  of  Olney,  in  the  county  of  Bucks,  to  the  parish  of 
Sherrington  in  the  same  county,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  court,  on  the  following  case : 

Sarah  Whiting  by  her  will,  duly  executed  and  attested,  dated  the  9th  of 
October,  1821,  devised  her  real  estate  unto,  and  to  the  use  of,  her  niece 
Catherine  Bailey,  the  pauper's  sister,  her  heirs  and  assigns,  and  appointed  John 
Bailey,  the  father  of  Catherine  and  of  the  pauper,  executor.  The  testatrix,  at 
the  time  of  the  execution  of  her  will,  and  thenceforward  till  her  death,  was 
seised  in  fee  simple  of  a  real  estate  in  the  respondent  parish,  consisting  of  two 
cottages  or  tenements.  On  the  testatrix's  death,  Catherine  was  in  the  sixteenth 
year  of  her  age ;  and  her  father  immediately  took  possession  of  the  two  tene- 
ments, considering  himself  her  guardian,  and  resided  in  one  of  them  for  five 
or  six  years ;  boui  his  daughters  living  with  him,  and  forming  part  of  his 
family  during  the  whole  of  that  time.  He  let  the  other  cottage  to  a  tenant, 
and  applied  the  rent  to  his  own  use,  considering  it  a  compensation  for  the 
expense  of  bringing  up  his  daughter  Catherine.  The  pauper  had  gained  no 
settlement  in  her  own  right.  IRie  question  for  the  opinion  of  this  court  ?ra8, 
whether  John  Bailey  gained  a  settlement  in  the  respondent  parish,  by  residing 
under  *such  circumstances  on  the  tenement  devised  by  Sarah  Whiting's  (^15 
will.  •■ 

Campbell  and  J.  S.  Taylor,  in  support  of  the  order  of  sessions.  To  acquire 
a  settlement  by  estate,  the  father  of  the  pauper  must  have  had  some  legal  or 
beneficial  interest  in  the  land,  but  here  he  had  none.  If  the  estate  had  oome 
to  his  daughter  by  descent,  when  she  was  under  the  ase  of  fourteen  years, 
then  he  would  have  been  guardian  in  socage,  and,  as  such,  would  have  had  an 
interest  in  the  land,  Rex  v.  Oakley,  10  East,  491,  Rex  v.  Wilby,  2  M.  &  S. 
504.  But  here  the  daughter  was  above  the  age  of  fourteen  years,  and  she 
took  bj  devise.  The  father  was  not,  therefore,  guardian  in  socage.  A  guar^ 
dian  appointed  pursuant  to  the  stat.  12  Car.  2,  c.  24,  s.  8,  by  the  father  of  a 
child  under  the  age  of  twentv-one  years,  would  have  had  an  interest  in  the 
land,  being  entitled  to  take  the  profits.  But  the  father  of  the  pauper  was  not 
such  a  guardian.  He  was  merely  a  natural  guardian,  and  as  such  had  no 
interest  in  the  land. 

J,  B,  MonrOy  conird.  Undoubtedly  the  &ther  of  the  pauper  was  neither  a 
guardian  in  socage  nor  one  appointed  in  pursuance  of  the  stat.  12  Car.  2,  c  24, 
s.  8,  but  he  was  the  natural  guardian  of  his  child,  and,  as  such,  had  a  right  to 
reside  with  her;  and  as  she  was  irremovable,  Rex  v.  Hatfield,  Burr.  S.  G.  147, 
he  was  so  too. 

Lord  Tenterdsn,  C.  J.  The  father  of  the  pauper  was  not  guardian  in 
Bocage,  because  the  land  did  not  oome  to  his  daughter  by  descent,  nor  was  she 
under  '^'fourteen  years  of  age.  Neither  was  he  a  guardian  appointed  by  r«'7][Q 
the  parent  of  a  child  under  the  age  of  twenty-one  years,  pursuant  to  '- 
the  stat.  12  Car.  2,  0.  24,  s.  8,  who,  as  such,  would  be  entitled  to  take  the 
profits  of  the  land.  Then  he  was  only  the  natural  guardian,  and  had  not,  in 
that  capacity,  any  title  to  a  control  over  the  land  belonging  to  his  child.  To 
give  a  settlement  there  must  be  an  interest  in  the  land. 


716]  3  Barnewall  &  Adolfhus.  315 

LrrrucDAiiiy  J.  In  Qaadring  v.  Downs,  2  Mod.  176>  it  was  held,  that 
there  can  be  no  wardship  without  a  descent.  The  knd,  therefore,  having  come 
to  the  daughter  by  devise,  and  not  by  descent,  the  father  was  not  guardian  in 
socage.  Nor  was  he  a  guardian  appointed  pursuant  to  the  statute.  He  had, 
therefore,  no  le^  or  beneficial  interest  in  the  land,  and  consequently  gained 
no  settlement  by  residing  on  it. 

Paeke,  J.  The  father  here  was  only  the  natural  guardian ;  and  it  is  dear 
that,  as  such,  he  had  no  interest  in  the  land,  for  that  guardianship  extends  no 
farther  than  the  custody  of  the  in&nt's  person,  Hargrave's  note  to  Co.  litt. 
88  b,  note  66. 

Taunton,  J.,  concurred.  Order  of  sessions  confirmed. 
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June  2. 

The  KINO  v.  The  Same,  Respondents. 

Luids  were  devised  for  the  relief  of  the  poor  of  H.,  one  half  of  the  reveniie  to  be  em- 
ployed for  the  relief  of  widows,  the  other  half  towards  binding  ont  apprentices.  The 
rents  were  received  by  the  ohorohwardens,  and  not  mixed  with  the  poor's-rates,  bnt 
kept  in  a  dlstinet  aoconnt  A  parishioner  of  H.,  not  receiving  parish  relief,  applied 
to  the  elmrehwardens  to  provide  him  with  means  of  apprentioing  his  son.  The  son 
was  apprenticed,  and  the  churchwardens  paid  the  premium,  costs  of  indenture,  and 
expense  of  clothing  the  apprentice,  oat  of  the  charity  fand : 

Held,  that  this  was  not  an  indentore  by  which  an  expense  was  incurred  by  pitbUc  paro^ 
tkua  frmdt^  within  66  G.  8,  c.  189,  s.  11,  and  therefore  not  void  for  want  of  Uie  approval 
of  two  justioee,  aeoording  to  that  statute. 

And  in  a  similar  case,  where  lands  were  derised  to  the  churchwardens  and  overseers  of 
L  and  thdr  successors,  npon  trust  to  apply  the  rents  towards  educating  twenty  poor 
children,  and  a  part  thereof  yearly  towards  apprentioing  eight  of  such  children,  to  be 
chosen  out  and  allowed  by  the  said  chorchwaniens  and  overseers,  and  the  principal 
inhabitants : 

Held,  tint  this  also  was  not  a  pabUc  parochial  ftmd  within  the  meaning  of  the  act. 

On  an  appeal  against  an  order  for  the  removal  of  John  Garter,  his  wife  and 
eiiild,  from  the  parish  of  St.  Michael  at  Thorn,  in  Norwich,  to  the  parish  of 
Haiesworth,  in  Soffolk,  the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case :  A  primi  fiicie  settlement  in  Halesworth 
was  admitted;  but  the  appellants  relied  upon  a  subsequent  settlement  by  ap- 
prendceahip  in  St.  Michael  at  Thorn.  It  appeared,  that  in  1652,  John  Keble 
devised  certain  lands  in  Holton  for  the  relief  of  the  poor  of  Halesworth ;  half 
the  revenue  to  be  emjdoyed  for  the  relief  of  widows,  and  the  other  half  towards 
Mnding  oat  apprentices.  The  rents  of  these  lands  were  received  by  the  church- 
wardens of  Haleswc^h,  and  were  kept  in  a  distinct  account,  and  not  mixed  with 
tbe  moneys  arising  from  the  poor's  rates.  The  father  of  the  pauper,  who  was 
a  settled  inhabitant  of  Halesworth,  but  residing  at  Norwich,  and  not  at  that 
time  receiving  parish  relief,  being  unable  from  poverty  to  bind  out  his  son,  and 
*7181  ^^^S  heard  of  Keble's  charity,  applied  to  the  ^churchwardens  of  Hales- 
^  worth  to  provide  him  with  the  means  of  putting  his  son  apprentice. 
They  agreed  to  do  so;  and  by  indenture  of  apprenticeship  duly  stamped,  the 
pauper,  with  the  consent  of  his  &ther,  bound  himself  apprentice  to  George  HoU 
of  Norwich,  for  seven  years,  at  a  premium  of  10^,  wluch  W8£  stated  in  the  in- 
deoture  to  have  been  paid  by  the  churchwardens  of  Halesworth.  The  premium, 
the  costs  of  the  indenture,  and  the  expenses  of  providing  the  pauper  with  proper 
clothes,  were  paid  by  the  churchwardens,  out  of  the  moneys  of  Keble's  charity. 
The  indenture  was  executed  by  the  pauper,  his  father,  and  Holl ;  and  the  pauper 
served  under  it  more  than  forty  days  in  the  respondent  parish ;  but  none  of  the 
directions  contained  in  any  section  of  66  Geo.  3,  c.  189,  had  been  complied 
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with;  either  in  the  binding  of  the  apprentice,  or  the  form  or  execation  of  the 
indenture.  The  conrt  of  quarter  sessions  were  of  opinion  that  Keble's  charity 
must  be  considered  as  a  public  parochial  fund ;  and  that  the  indenture,  not 
havine  been  duly  approved  of  under  the  11th  section  of  the  56  &eo.  8,  c. 
189ra),  the  pauper  gained  no  settlement  by  serving  under  it. 

*  Kelly  and  Palmer ,  in  support  of  the  order  of  sessions.  Keble's  ri^jiq 
charity  is  part  of  a  public  parochial  fund  within  the  statute.  For  the  ^ 
sake  of  convenience,  it  is  kept  separate  in  the  parish  accounts ;  but  the  receipt 
and  distribution  of  it  operate  in  relief  of  the  parish  :  it  is  under  the  control 
of  the  parish  officers,  and  if  they  did  not  employ  this  money  in  binding  out 
apprentices,  they  must  use  the  poor's  rate.  The  object  of  56  Geo.  3,  c.  139, 
8. 11,  is  to  prevent  the  parish  officers  from  clandestinely  providing  the  premium 
of  apprenticeship,  and  thus  evading  the  statute  43  Eliz.,  c.  2,  s.  5,  by  binding 
out  poor  children  without  the  sanction  of  two  justices.  But  both  these  statutes 
might  be  defeated,  where  there  was  a  charity  like  this,  if  it  were  held  not  be  a 
"  public  parochial  fund ;"  for  the  parish  officers  would  merely  have  to  take  the 
premium  out  of  this  money,  instead  of  drawing  it  from  the  poor's  rates.  This 
18  clearly  a  case  within  the  mischief  of  the  act  -,  and  the  order  of  sessions  can 
only  be  opposed  by  contending,  that  the  words  ''  public  parochial  fund"  signify 
a  poor's  rate,  and  nothing  else.  The  statute  7  Jac.  1,  c.  3,  appears  to  place  all 
charitable  donations  like  this  upon  the  footing  of  parochiid  and  public  funds. 
[Lord  Tenterden,  C.  J.  The  provisions  of  that  act  are  very  special ;  and 
they  seem  applicable  to  the  case  of  funds  which  may  become  exhausted,  not  to 
revenues  continually  accruing  as  in  this  case.]  Besides,  it  is  to  be  assumed, 
unless  the  contrary  be  apparent,  that  the  expenses  are  provided  out  of  the  public 
parochial  funds,  where  the  binding  out  is  effected  by  the  parish  officers,  Bex  v. 
Mattishall,  8  B.  &  C.  738 ;  or  by  their  procurement,  Bex  v,  St.  Peter,  Here- 
ford, 1  B.  &  Ad.  916,  and  where  they  furnish  the  money. 

*B,  Andrews  and  Austin,  contrd.  This  is  not  a  devise  for  the  general  r^joQ 
benefit  of  the  parish :  it  is  given  partly  for  the  relief  of  widows,  whom  *- 
the  parish  is  not  of  course  bound  to  maintain,  though  they  may  be  objects  of 
the  charity,  and  partly  towards  binding  out  apprentices,  which  it  is  not  to  be 
assumed  the  parish  would  necessarily  have  to  do  in  every  instance  where  the 
charity  is  so  applied.  If  this  were  a  public  parochial  fund,  it  would  be  under 
the  direction  of  the  churchwardens  and  overseers ;  but  the  churchwardens  alone 
have  the  management  of  it,  and  that  not  as  parish  officers,  but  as  truBtees. 
They  would  not  be  liable,  as  parish  officers,  to  commitment,  if  they  refused  to 
account  for  it,  nor  could  their  account  be  appealed  against.  The  fund  could 
not  be  diverted  to  the  general  occasions  of  tne  parish,  however  urgent.  The 
recital  in  56  G.  3,  o.  189,  s.  11,  refers  to  the  ^nds  to  be  raised  under  the 
statute  of  Elizabeth,  from  which  this  is  quite  distinct.  The  presumption  relied 
upon  by  Bayley,  J.,  in  Rex  v.  Mattishall,  8  B.  &  G.  735,  is,  that  the  advance 
was  made  by  the  parish  officers  '<  out  of  funds  belonging  to  them  in  that  tharac" 
ier'*  The  act  of  56  G.  8,  c.  139,  s.  11,  applies  to  cases  where  the  parish  offi- 
cers exercise  a  compulsory  power  in  binding  out ;  or  at  least  where  the  binding 
is  directly  or  indirectly  by  their  procurement.  Rex  v.  St.  Peter,  Hereford,  1 B. 
k  Adol.  916.     Here  it  is  apparent  on  the  case,  that  the  binding  was  voluntary, 

(a)  Which,  after  reciting  that  <<  the  aalatsry  provisions  of  the  48  Elii.,  o.  2,  are  fr«- 
qnently  eyaded  in  the  binding  out  of  poor  children,  and  the  premium  of  apprenticeship 
or  a  part  thereof,  is  clandestinely  provided  by  parish  officers,  who  are  thus  enabled  to 
bind  out  many  poor  children,  without  the  sanction  of  justices  of  the  peace,"  enaots, 
•*  that  no  indenture  of  apprenticeship,  by  reason  of  which  any  expense  whatever  shall 
at  any  time  be  incurred  by  the  pablio  parochial  fands,  shall  be  valid  and  effectoU,  unless 
approved  of  by  two  justices  of  the  peace,  under  their  hands  and  seals,  according  to  the 
provisions  of  the  said  act  and  of  this  act.'*  The  act  48  Elii.,  o.  2,  s.  5,  empowers  the 
churchwardens  and  overseers,  or  the  greater  part  of  them,  by  the  assent  of  any  two 
Justices  of  the  peace  there  mentioned,  to  bind  our  poor  children  apprentices,  where  they 
■hall  see  convenient,  &c. 
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and  not  by  their  proearement  In  Rex  v.  St.  Paul,  Exeter,  10  B.  &  C.  12,  it 
IB  said  by  Bayley,  J.,  that  the  eleventh  section  applies  to  cases  where  a  premium 
is  clandestinely  provided ;  that  is,  where  the  parish  officers  famish  the  money, 
^211  ^^  '^^  ^^  parties  to  the  indenture.  But  the  proceeding  in  this  case 
-*  cannot  be  termed  clandestine.  The  omission  of  the  churchwardens  to 
join  in  the  indenture  does  not  make  it  so ;  for  the  terms  of  the  devise  do  not 
require  that  they,  exclusively,  should  be  the  persons  by  whom  apprentices  are 
pat  out.  [Lord  Tbnt£RDEN,  G.  J.  Suppose  this  were  a  question  under  one  of 
the  stamp  acts,  which  exempt  indentures  from  duty  where  the  binding  is  by  a 
pubUe  ehariijf  :  should  you  say  that  the  exemption  applied  ?]  The  binding  is 
by  a  public  charity,  and  would  therefore  be  exempt;  but  it  does  not  follow  mat 
it  is  out  of  a  ''  public  parochial  fund." 

The  Court  then  desired  to  hear  the  other  case  argued,  before  giving  judg- 
ment in  this. 

The  appeal  in  this  case  was  against  an  order  for  the  removal  of  William 
Clarke,  from  Halesworth  to  Laxfield,  in  Suffolk.  The  settlement  relied  upon 
by  the  appellants  was  by  apprenticeship,  under  the  following  circumstances. 
John  Smith,  in  1718,  devised  to  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Laxfield,  and  to  their  successors  for  the  time  being,  for  ever, 
eertain  freehold  lands  in  that  parish,  upon  trust  that  they  should  apply  the 
rents  for  a  certiun  period  towards  erecting  a  schoolhouse  in  the  said  parish,  and 
afterwards,  towards  the  payment  of  a  schoolmaster,  and  towards  the  teaching 
and  educating  twenty  poor  boys  of  the  said  parish,  in  reading,  writing,  and 
aeeounta,  to  be  chosen  and  approved  of  by  the  churchwardens,  overseers  and 
principal  inhabitants  for  the  time  being:  and  further,  that  40/.  of  the  said 
rents  should  be  by  the  said  churchwardens  and  overseers  yearly  applied  towards 
the  putting  out  to  apprentice  eight  of  such  twenty  poor  children  to  some  good 
t'raa-}  handicraft  trade,  to  be  computed  '''at  5/.  per  head,  and  the  said  eight 
-'  children  to  be  chosen  out  and  allowed  likewise  by  the  churchwardens 
and  overseers  and  principal  inhabitants  of  the  said  parish.  By  indenture  of 
apprenticeship,  dated  27th  of  March,  1826,  the  pauper  voluntarily  bound  him- 
BeLT,  with  the  approbation  and  consent  of  his  father  and  the  churchwardens  of 
Laxfield,  to  Henry  Tillney,  of  Halesworth,  for  three  years.  The  consideration 
to  the  master  was  stated  to  be  15/.  15<.,  sift  of  John  Smith,  of  Laxfield,  gentle- 
man, deceased,  one  half  to  be  paid  by  the  churchwardens,  or  one  of  them,  on 
the  9th  of  May  next  ensuing,  the  remainder  on  the  11th  of  October,  1827 ;  and 
the  churchwardens,  one  of  whom  executed  the  indenture,  covenanted  to  pay 
him  the  same  accordingly.  The  indenture  was  not  stamped.  The  pauper 
served  his  time  under  it,  in  Halesworth.  He  had  been  educated  at  Smith's 
school,  and  the  premium  and  costs  of  the  indenture  were  paid  to  the  master  out 
of  the  moneys  received  by  the  parish  officers  as  trustees  under  Smith's  will. 
None  of  the  directions  of  56  G.  3,  c.  139,  were  complied  with,  either  in  the 
landing  or  in  the  form  and  execution  of  the  indenture.  It  appeared  that  the 
pariah  aooounts  for  Laxfield,  and  the  trust  accounts,  were  kept  distinct ;  and 
the  Court  of  Quarter  Sessions  found  that  the  charity  was  a  public  charity. 
The  order  was  quashed,  subject  to  the  opinion  of  this  Court  upon  the  case. 

B.  Andrews  and  Byles^  in  support  of  the  order  of  sessions.  This  is  a  stronger 
case  than  the  preceding.  The  devise  is  to  the  churchwardens  and  overseers, 
bat  the  duty  of  apprenticing  the  children  is  not  entrusted  to  them  alone,  but  is 
to  be  exercised  by  them  in  concurrence  with  the  principal  inhabitants.  The 
*7231  ^^^'^^  '^'therefore,  is  clearly  not  within  the  mischief  of  the  act  56  G.  3,  c. 
-'  139.  The  apprentices  here  are  not  '*  parish  apprentices"  within  the 
intention  of  that  statute.  The  parties  who  receive  and  manage  the  funds  of 
this  charity  must  be  the  churchwardens  and  overseers ;  they  take  the  moneys, 
however,  not  as  such  officers  but  as  trustees.  Suppose  there  were  an  excess  of 
funds  beyond  what  could  be  applied  to  the  purposes  of  the  charity ;  they  could 
aoft  be  diverted  to  parish  purposes,  but  an  application  must  be  made  to  the 
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Court  of  Chancery  to  obtain  the  direction  of  that  Court  for  the  diitribataon  of 
the  fands ;  and  the  court  would  appoint  such  trustees  as  it  thought  proper  for 
that  purpose.  It  would  then  be  as  if  the  devise  had  been  to  A.  or  B.  bj  name, 
to  the  same  uses,  in  which  case  the  fund  could  not  haye  been  considered  public 
and  parochial.     Nor  is  there  any  more  reason  for  considering  it  so  here. 

Kell^  and  Austin,  canird.    The  statute  of  Elisabeth,  to  which  the  act  56  6. 
8|  c.  139,  refers,  does  not  point  out  any  particular  fbnd  from  which  the  ex* 

Sense  of  binding  out  children  must  necessarily  be  defrayed.  The  powen  and 
uties  of  the  parish  officers  in  this  respect  are  the  same,  from  whatever  kwful 
source  the  funds  are  obtained.  The  devise  here  is,  in  express  terms,  to  the 
overseers  and  churchwardens ;  so  that  it  appears  here  more  clearly  than  in  the 
former  case,  that  the  parish  officers,  as  such,  are  the  parties  meant  to  be  en* 
trusted  with  the  binding  of  these  apprentices.  There  is,  indeed,  a  direction 
that  the  principal  inhabitanto  shall  join  in  choosing  and  allowing  the  children 
to  be  apprenticed,  but  that  only  means  that  the  parish  officers,  in  executing 
their  duty,  are  to  advise  with  those  inhabitanto.  It  is  '''said  that  a  die-  ^^24 
tinct  account  is  kept  of  these  trust-moneys,  but  they  are  not  the  less  an  ■- 
integral  part  of  the  parish  funds ;  and  the  words  <'  public  parochial  funds,''  in 
56  G.  3,  c.  189,  s.  11,  are  sufficiently  large  and  general  to  include  them. 

Lord  Tenterden,  C.  J.  There  is  some  difference  in  the  facte  of  the  two 
cases,  but  it  will  be  best  to  decide  both  on  general  principles.  In  one  sense, 
accoiding  to  some  decisions,  the  funds  in  bow  these  cases  are  funds  of  public 
charities,  because  the  bequest  is  general,  and  does  not  desiffnate  the  individuals 
to  be  benefitted.  In  another  sense  they  are  parochial  mbo,  because  they  are 
left  for  the  benefit  of  persons  belonging  to  the  respective  parishes.  StiU  the 
question  is,  in  each  case,  whether  tat  money  be  that  of  a  "  public  parochial 
fond"  within  the  meaning  of  the  statute  56  O.  3,  c.  139,  s.  11 1  The  mischief 
recited  by  that  section  is,  that  the  provisions  of  the  statute  43  Elii.  c.  2,  are 
evaded  in  the  binding  out  of  poor  children,  and  the  premium  of  apprentioeahip, 
or  a  part  thereof,  clandestinely  provided  by  parish  officers,  who  are  thus  ena- 
bled to  bind  out  such  poor  children  without  the  sanction  of  justices  of  the 
peace.  It  is  therefore  enacted,  that  no  indenture,  by  reason  of  which  any  ex- 
pense shall  be  incurred  by  the  public  parochial  funds,  shall  be  valid,  unless 
approved  of  by  two  justices  according  to  the  provisions  of  this  act  and  the 
statute  of  Elisabeth.  I  think  the  present  case  is  not  within  the  mischief  there 
contemplated.  There  is  no  clandestine  appropriation  of  moneys  of  the  parish. 
The  funds  in  question  cannot  properly  be  so  called,  in  respect  of  the  purpose  for 
which  they  are  collected,  or  the  manner  in  which  they  are  raised  *sinoe  r*Y25 
they  are  not  contributed  by  the  inhabitanto  of  the  parish.  I  think  a  ^ 
public  parochial  fund  must  be  one  so  contributed,  or  which  is  applicable  to  the 
general  purposes  of  the  relief  of  the  poor.  Estates  devised  for  the  relief  of  the 
poor  generally  would  come  under  this  description ;  but  in  each  of  these  cases 
there  is  a  fund  left  by  the  bounty  of  an  individual  for  a  certain  specified  pu^ 
pose,  that  is,  for  the  benefit  of  a  particular  class  of  persons.  It  is  not  meant 
to  go  in  relief  of  the  general  parish  fund,  or  if  so,  only  to  a  moderato  extent. 
It  does  not  appear  that  the  intontion  was  to  relieve  persons  actually  burden- 
some to  the  parish;  there  might  be  persons  unable  to  bind  out  their  own 
children,  and  therefore  objecto  of  this  charity,  who  yet  did  not  require  parochial 
support;  and  in  such  cases  the  fund  would  be  no  relief  to  the  parish.  It 
appears  to  me  also  that  the  donors  in  these  cases  never  intonded  the  objects  of 
their  bounty  to  be  under  the  control  of  the  justices  of  peace ;  but  that  the 
charity  should  be,  in  the  one  case  at  the  disposal  of  the  churchwardens,  in  the 
other  (as  respecta  apprentices)  at  that  of  the  parish  officers  and  principal 
inhabitanto.  I  am,  therefore,  of  opinion  that  these  are  not  public  parochial 
funds  within  the  eleventh  section  of  56  G.  3,  c.  139,  and  that  the  order  of  ses- 
sions in  the  first  case  must  be  quashed,  and  that  in  the  second  confirmed. 
LtiTTLEDALS,  J.    I  am  of  the  same  opinion.    I  think  the  term  <<  public 
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parochial  funds''  does  not  apply  where  ]^rticular  individuals,  or  a  particular 
dasB  are  pointed  out  as  the  objects  of  their  application.  The  eleventh  section 
of  the  act  56  G.  3,  e.  139,  was  intended  to  prevent  the  clandestine  appropria- 
*72fi1  ^^^^  ^^  parish  money  '''by  the  officers  of  the  parish,  in  evasion  of  the 
^  statute  of  Elisabeth :  it  is  an  enactment  for  the  general  regulation  of 
parish  funds,  not  for  that  of  particular  charities.  And  I  also  think  it  was  not 
contemplated  in  these  charities  that  the  application  of  the  moneys  should  be 
interfered  with  by  justices  of  the  peace. 

Parks,  J.  The  words  <' public  parochial  funds,^'  in  the  eleventh  section, 
do  not  mean  the  poor  rate  merely,  or  else  that  probably  would  have  been  the 
term  used.  Other  receipts  applicable  to  the  relief  of  the  poor,  as  penalties,  or 
funds  expressly  given  in  aid  of  the  poor  rate,  may  also  be  included.  But  the 
denomination  of  '^  public  parochial  Amds"  certainly  cannot  be  applied  to  lands 

g'ven  for  such  a  special  and  limited  purpose,  as  is  pointed  out  in  these  cases, 
ne  material  consideration  is,  that  if  this  construction  were  to  prevail,  it  would 
defeat  the  intentions  of  the  testators,  who  did  not  mean  to  give  the  justices  a 
power  of  overruling  the  discretion  of  the  parish-officers  in  one  case,  or  of  the 
parish-officers  and  principal  inhabitants  in  the  other.  And  it  has  been  very 
well  pointed  out  in  argument,  that  these  are  not  cases  within  the  mischief  of 
the  act  56  G.  3,  c.  139. 

Taunton,  J.  This  is  a  question  of  very  great  importance;  for  if  revenues 
like  these  were  held  to  be  public  parochial  funds,  it  would  be  of  serious  conse- 
quence to  many  excellent  institutions,  established  for  the  purpose  of  bringing 
up  and  apprenticing  the  children  of  the  poor.  Such  establishments  might  be 
entirely  perverted  from  their  proper  ends,  if  the  children  placed  out  by  them 
were  to  be  considered  parish  apprentices.  But  it  is  not  necessary  to  proceed 
*7271  ^^  grounds  of  public  '''policy,  because,  on  the  strict,  technical,  legal  ap- 
-*  plication  of  56  G.  3,  c.  139,  s.  11,  it  is  clear  that  such  a  construction 
cannot  prevail.  That  section  speaks  of  indentures  by  reason  of  which  expense 
is  incuired  by  the  public  parocnial  funds;  and  certainly  those  in  question  are, 
io  one  sense,  public,  and  in  another  parochial ;  but  on  looking  to  the  preamble 
as  well  as  the  enacting  part  of  this  section,  it  is  clear  that  the  legislature  did 
not  mean  eveiy  fund  which  in  some  sense  was  public  or  parochial.  They  con- 
templated such  funds  as  before  the  passing  of  the  statute  were  applicable  to 
the  binding  out  of  poor  children,  according  to  the  directions  of  the  statute  of 
Elizabeth;  but  if  the  churehwaprdens  in  one  of  these  cases,  and  the  parish-offi- 
oera  and  principal  inhabitants  in  the  other,  had  applied  these  monevs  to  the 
general  purposes  of  the  statute  of  Elizabeth,  it  is  clear  they  would  have  mis- 
applied them.  There  is  great  force  in  the  observation  made  by  Mr.  Andrews, 
that  if  it  had  become  necessary,  the  Court  of  Chancery  would,  on  application, 
bave  appointed  trustees  for  the  management  of  this  charity,  and  in  that  case  it 
could  not  have  been  said,  that  these  moneys  came  under  the  denomination  in 
the  statute,  of  *'  public  parochial  funds."  Now,  although  that  has  not  been 
done,  the  trusts  and  objects  of  the  devise  in  each  of  these  cases  are  still  the 
same;  and  the  churehwardens  and  overseers  are  trustees  of  the  same  description 
u  private  persons  would  be  if  appointed  by  the  Court  of  Chancery.  I  am 
therefore  of  opinion,  that  the  proceeds  of  these  charities,  though  in  some  sense 
public  funds,  must  yet,  with  reference  to  the  enactment  in  56  G.  3,  c.  139,  s. 
11,  be  considered  private. 

Order  of  sessions  in  the  first  case  quashed,  that  in  the  second  confirmed. 


n28]  *SMITH  and  Another  v.  WILSON.    June  A. 

In  a  leAse,  inter  aUa,  of  a  rabbit  warren,  leasee  covenanted  that,  at  the  expiration  of 
the  tcnn,  he  would  leaye  on  the  warren  10,000  rabbits,  the  lessor  paying  for  them 
60(.  per  thousand: 
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Held,  in  an  aotion  by  the  lessee  against  the  lessor  for  refusing  to  pay  for  the  rabbits  left 
at  the  end  of  the  term,  that  parol  eyidence  was  admissible  to  show  that,  by  the  eoatom 
of  the  country  where  the  lease  was  made,  the  word  thoittand,  as  applied  to  rt^biu^ 
denoted  twelve  hundred. 

This  was  an  action  for  the  breach  of  the  following  covenant  in  a  lease, 
whereby  the  defendant  demised  to  the  plaintiffs,  inter  alia^  a  warren ;  ''  That 
at  the  expiration  of  the  term,  they,  the  plaintiffs^  would  leave  on  the  warren 
10,000  rabbits  or  conies,  the  defendant  paying  60/.  per  thousand  for  the  same; 
and  for  any  more  than  that  number  at  that  rate,  the  number  to  be  estimated 
by  two  indifferent  persons,  one  to  be  chosen  by  each  party/'  Averment  that, 
at  the  expiration  of  the  term,  the  plaintiff  left  more  than  10,000,  to  wit,  19,200 
rabbits  upon  the  warren,  but  that  the  defendant  would  not  pay  for  the  same. 
Plea,  non  est  /actum.  At  thet  rial  before  Oarrow,  B.,  at  the  Summer  assizes 
for  Suffolk,  1881,  it  appeared  that,  at  the  expiration  of  the  term,  the  number 
of  rabbits  on  the  warren  was  estimated  by  two  indifferent  persons  chosen  by  the 
parties,  to  be  1600  dozen.  It  was  contended  for  the  defendant,  that,  according 
to  the  custom  of  the  country,  the  1600  dozen  should  be  computed  at  100  dozen 
to  the  thousand ;  and,  therefore,  that  the  defendant  was  liable  to  pay  bat  for 
16,000  rabbits.  On  the  other  hand,  it  was  insisted  for  the  plaintiffs,  that  the 
words  per  thousand  must  be  understood  in  the  ordinary  sense,  and  that  the 
defendant  ought  to  pay  for  19,200  rabbits,  being  1600  dozen.  The  defendant 
paid  into  Court  a  sufficient  sum  to  pay  for  16,000  rabbits.  Evidence  was 
offered  by  the  defendant  to  show  that  the  term  thousand,  as  applied  to  rabbits, 
meant,  in  that  part  of  the  country,  100  dozen.  This  ^evidence  was  ob-  ^^^29 
jected  to,  but  received  by  the  learned  Judge :  and  he  directed  the  jury  '• 
to  find  for  the  defendant,  if  they  thought  it  was  proved  that  the  woitl  thousand, 
as  applied  to  rabbits,  meant  100  dozen.  A  verdict  having  been  found  for  the 
defendant,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  the  evi- 
dence had  been  improperly  received. 

Biggs  Andrews  now  showed  cause.  The  evidence  was  admissible.  The 
word  thousand  does  not,  either  in  law  or  practice,  denote  a  precise  number  of 
units.  A  thousand  may,  more  generally  than  otherwise,  denote  ten  hundred, 
of  five  score  to  the  hundred  ;  but  there  are  many  instances  where,  as  applied 
to  a  particular  article,  it  denotes  six  score  to  the  hundred,  as  nails,  herrings 
(by  the  statute  of  31  Ed.  8,  st.  2,  c.  2),  deal  boards.  As,  therefore,  the  word 
has  more  than  one  meaning,  its  import  in  any  particular  instrument  depends  on 
the  subjectrmatter  to  which  it  is  applied.  But  even  if,  in  its  ordinary  and 
popular  sense,  it  means  ten  hundred,  yet  if  it  has  acquired  (in  respect  to  the 
subject-matter  to  which  it  is  applied),  a  peculiar  sense  distinct  from  the  popular 
one,  then  in  all  contracts  relating  to  that  particular  subject-matter,  the  acquired 
meaning  must  be  put  upon  it,  Robertson  v,  French,  per  Lord  Ellenborougb,  4 
East,  136.  The  object  of  the  evidence  is  not  to  add  to,  vary,  or  contradict  the 
deed,  but  to  explain  the  meaning  which  a  party  to  a  contract  must  have  put 
upon  a  particular  word  used  in  it,  and  that  must  be  ascertained  by  evidence 
dehors  the  deed.  Wherever  parol  evidence  has  been  rejected  in  cases  of  this 
kind,  it  was  because  the  effect  of  it  was  to  show,  that  the  parties  meant  some- 
thing different  from  what  they  have  said ;  but  here,  that  '''was  not  the  ^^^q 
effect  of  the  evidence,  and  it  was  admissible  according  to  the  rule  laid  ^ 
down  in  Starkie  on  Evidence,  p.  1033.  In  Uhde  v.  Walters,  3  Campb.  16, 
where  an  insurance  was  to  any  port  in  the  Baltic,  evidence  was  admitted  to 
show  that  the  gulf  of  Finland  was  considered,  in  mercantile  contracts,  within 
the  Baltic,  although  the  two  seas  are  treated  as  distinct  by  geographers.  So 
in  Baker  v,  Payne,  1  Yes.  459,  where  the  captain  of  an  India  ship  sold  all  his 
chinaware  and  merchandise  which  he  brought  home  in  his  last  voyage,  and 
covenanted  to  deduct  all  due  allowancesj  Sec,  he  was  permitted  to  adduce  proof 
of  a  custom,  to  show  that  such  allowances  were  to  be  limited  by  the  price  which 
he  was  to  receive.     In  Wigglesworth  v,  Didlison,  1  Doug.  201,  it  was  held  that 
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parol  evidence  was  admissible  to  show,  that,  according  to  the  custom  of  the 
conntry,  where  a  lease  for  a  term  of  years  expired  on  the  1st  of  May,  the 
tenant  was  entitled  to  take  the  way-goin^  crop  after  the  expiration  of  the  term, 
ihoogh  this  was  not  mentioned  in  the  deed  executed  between  the  parties. (a) 
Doe  dem.  Spicer  v.  Lea,  11  East,  312,  may  be  relied  upon  on  the  other  siae. 
There,  a  lease  was  made  after  the  alteration  of  the  style  by  act  of  parliament, 
and  extrinsic  evidence  to  show  that  the  parties  meant  Michaelmas  according  to 
the  old  style,  was  held  to  be  inadmissible ;  but  that  proceeded  on  the  ground 
that  the  parties  must  be  taken  to  have  used  the  term  in  conformity  with  the 
statute,  which  expressly  regulated  the  reckoning  of  time. 

Keliy  and  Austin,  contrd.  The  general  rule  is,  that  parol  evidence  is  not 
^7^11  ^^sB^l^l^  ^  explain  a  written  '^'instrument,  and  in  Anderson  v.  Pitcher, 
^  2  B.  &  P.  168,  Lord  Eldon  regretted,  that  the  practice  had  obtained  of  re- 
ceiving such  evidence,  even  as  to  policies  of  insurance.  In  the  herring  trade  a  pre- 
dse  meaning  is  given  to  the  word  thousand j  as  applied  to  that  particular  subject- 
matter,  by  act  of  parliament.  Here  the  words  of  the  covenant  must  be  con- 
strued in  their  ordinary  sense.  The  ambiguity,  if  any,  is  at  all  events  latent. 
It  is  produced  by  something  extrinsic  or  collateral  to  the  instrument.  The 
covenant,  however,  will  have  an  operation  if  the  parol  evidence  is  not  received ; 
and  then,  according  to  Doe  dem.  Chichester  v.  Oxenden,  3  Taunt.  147,  such 
evidence  is  not  admissible.  To  say,  in  the  present  case,  that  a  thousand  means 
twdne  hundred,  is  not  to  explain  but  to  contradict  the  deed.  In  Hockin  v. 
Cooke,  4  T.  R.  314,  proof  that  the  defendant  agreed  to  sell  so  many  bushels  of 
com  according  to  a  particular  measure,  was  held  not  to  support  an  allegation 
in  a  declaration  that  he  undertook  to  sell  so  many  bushels,  because  '<  bushels," 
without  any  other  explanation,  meant  a  bushel  by  statute  measure.  So,  a 
reddendum  in  an  old  renewed  lease  of  so  many  quarters  of  corn,  was  held  to 
mean  Winchester ,  and  not  the  customary  bushel;  The  Master,  &o.,  of  St. 
Cross  V.  Lord  Howard  de  Walden,  6  T.  R.  338 ;  and  in  Wing  v,  Erie,  Cro. 
Elii.  267,  Gaudy,  J.,  said,  <<  that  if  one  sells  land,  and  is  obliged  that  it  contain 
twenty  acres,  this  shall  be  according  to  the  law,  and  not  accoraing  to  the  custom 
of  the  country/' 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  evidence  was  properly 
*7321  ^^^^^*  Where  there  is  used  *in  any  written  instrument  a  word  de- 
-*  noting  quantity,  to  which  an  act  of  parliament  has  given  a  definite 
meaning,  I  agree  it  must  be  considered  to  have  been  used  in  that  sense.  But 
there  is  no  act  of  parliament  which  says  1000  rabbits  shall  denote  ten  hundred, 
each  hundred  consisting  of  five  score ;  and  that  being  so,  we  must  suppose  the 
term  thousand  to  have  been  used  by  the  parties  in  the  sense  in  which  it  is 
usually  understood  in  the  place  where  the  contract  was  made,  when  applied  to 
the  subject  of  rabbits,  and  parol  evidence  was  admissible  to  show  what  that 
sense  was. 

LiTTiiEBALE,  J.  I  am  of  the  same  opinion.  Words  denoting  quantity  are 
undoubtedly  to  be  understood  in  their  ordinary  sense,  where  no  specific  meaning 
is  given  to  them  by  statute  or  custom.  But  here  the*ordinary  meaning  of  the 
word  thousand,  as  applied  to  rabbits,  in  the  place  where  the  contract  was  made, 
was  one  hundred  dozen.  The  word  hundred  does  not  necessarily  denote  that 
number  of  units,  for  one  hundred  and  twelve  pounds  is  cMed  a  hundred  weight; 
so,  where  that  term  is  used  with  reference  to  ling  or  cod,  it  denotes  si^jc  score : 
and  there, being  therefore  no  precise  meaning  affixed  by  the  legislature  to  the 
word  thousand  as  applied  to  rabbits,  I  think  that  parol  evidence  was  admissible 
to  show,  that  in  the  country  where  the  contract  was  made  the  word  thousand 
meant  one  hundred  dozen. 

Parke,  J.  The  only  question  is,  whether  the  evidence  has  been  properly 
received.    Assuming  that  it  has,  the  jury  have  found  that,  according  to  the 

(a)  See  other  instanees  cited  in  Cross  v.  Eglin,  2  B.  &  Ad.  106. 
Vol.  XXIIL— 21 
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custom  of  the  country,  there  was  an  understanding  between  the  parties  to  this 
contract  that  the  defendant  should  pay  *for  the  rabbits,  computing  them  ^4:^33 
at  the  rate  of  100  dosen  to  the  thousand.  The  rule  deducibie  from  the  ■- 
authorities  on  this  subject  is  correctly  laid  down  in  3  Starkie  on  Evidence, 
1033.  '<  Where  terms  are  used  which  are  known  and  understood  by  a  par- 
ticular class  of  persons,  in  a  certain  special  and  peculiar  sense,  evidence  to  that 
effect  is  admissible  for  the  purpose  of  applying  the  instrument  to  its  proper 
subject-matter ;  and  the  case  seems  to  fall  within  the  same  consideration  sa  if 
the  parties  in  framing  their  contract  had  made  use  of  a  foreign  language,  which 
the  courts  are  not  bound  to  understand.  Such  an  instrument  is  not,  on  that 
account,  void ;  it  is  certain  and  definite  for  all  legal  purposes,  because  it  can  be 
made  so  in  evidence  through  the  medium  of  an  interpreter.  Conformably  with 
these  principles,  the  courts  have  long  allowed  mercantile  instruments  to  be 
expounded  according  to  the  custom  of  merchants,  who  have  a  style  and  language 
peculiar  to  themselves,  of  which  usage  and  custom  are  the  legitimate  inter- 
preters." Although  that  principle  has  been  more  frequently  applied  to  mer- 
cantile instruments  than  to  others,  it  is  not  confined  to  them ;  and,  if  the  word 
ihouiandy  as  applied  to  the  particular  subject-matter  of  rabbits,  had,  in  the 
place  where  this  contract  was  made,  a  peculiar  sense,  I  think  that  parol  evidence 
was  admissible  to  show  it.  In  an  action  upon  a  contract  for  the  sale  of  1000 
deals,  it  would,  I  think,  be  competent  to  show  that  the  word  thotuand  meant 
more  than  it  would  in  its  ordinary  sense.  I  agree  that  where  a  word  is  defined 
by  act  of  parlia^lent  to  mean  a  precise  quantity,  the  parties  using  that  word 
in  a  contract,  must  be  presumed  to  use  it  in  the  sense  given  to  it  by  the 
^legislature,  unless  it  appear  from  other  parts  of  the  contract  that  they  ri^^o  j 
os^  it  differently.  But  that  is  not  the  present  case.  No  specific  ^ 
meaning  has  been  given  by  the  legislature  to  the  word  thousand  as  applied  to 
rabbits,  and,  therefore,  it  must  be  understood  according  to  the  custom  of  the 
country :  and  evidence  was  admissible  to  show  what  that  was. 

Tadnton,  J.  Words  denoting  weight,  or  measure,  or  number,  must  un- 
doubtedly be  understood  in  their  ordinary  sense,  unless  some  specific  meaning 
be  prescribed  to  them  by  statute,  or  given  by  custom.  Mercantile  instruments 
have  long  been  expounded  according  to  the  usage  and  custom  of  merchants, 
ascertained  by  parol  evidence,  and  I  think,  on  the  same  principle,  the  term 
thousand,  which,  in  this  lease,  is  applied  to  the  subject  of  rabbits,  may  be  ex- 
plained, by  the  custom  of  the  country,  to  mean  twelve  hundred,  and  that  parol 
evidence  was  admissible  for  this  purpose,  (a)  Rule  discharged, 

(a)  See  stat  16  Car.  2,  c.  7,  t.  17. 


♦DREWELL  V.  TOWLER.    June  4.  [*736 

In  tre8pa«8  for  cutting  lines  of  the  plaintiff  and  throwing  down  linen  thereon  hanging ; 
defendant  pleaded,  that  he  was  possessed  of  a  olose,  and  beoaose  the  linen  was  wrong- 
fully in  and  upon  the  dose  he  remoyed  it     Replication,  that  J.  G.  being  seised  in  fee         , 
of  the  close  and  of  a  messuage  with  the  appurtenances  contiguous  to  it,  by  lease  and 
release  convejed  to  W.  H.,  the  messuage  and  all  the  easements,  liberties,  priTileges,  ! 

&o.,  to  the  said  messuage  belonging,  or  therewith  then  or  late  used,  &c. ;  that  before  ' 
and  at  the  time  of  such  conyeyance,  the  tenants  and  occupiers  of  the  messuage  used 
the  easement,  Ac,  of  fastening  ropes  to  the  said  messuage,  and  across  the  close,  to  a 
wall  in  the  said  close,  in  order  to  hang  linen  thereon,  and  of  hanging  linen  thereon  ' 
to  dry,  as  often  as  they  had  occasion  so  to  do,  at  their  f^ee  will  and  pleasure,  and 
that  the  pluntiff,  being  tenant  to  W.  H.  of  the  said  messuage,  did  put  up  the  lines, 
&c.  Rejoinder  took  issue  on  the  right  as  alleged  in  the  replication :  Held,  that  proof 
of  a  privilege  for  the  tenants  to  hang  lines  across  the  yard,  for  the  purpose  of  drying 
the  linen  of  their  own  families  only,  did  not  support  the  alleged  right. 

Trespass  for  cutting  and  throwing  down  lines,  ropes,  and  cords,  of  the 
plaintiff^  and  throwing  down  linen  and  clothes  thereon  hanging,  whereby  the        j 
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Unen  ana  clothes  were  soiled  and  damaged.  Plea,  that  the  defendant  was  pos- 
sessed of  a  close,  or  yard,  called  the  yard,  to  wit,  at,  &o.  -,  and  hecause  the 
goods  and  chattels,  in  the  declaration  mentioned  before  and  at  the  said  time, 
when,  &c.,  were  wrongfully  in  and  upon,  and  encumbering  the  said  close,  he 
removed  the  same,  Ac.  Replication,  that  one  J.  G.,  being  seised  in  fee,  as  well 
rf  and  in  the  said  close  as  of  and  in  a  certain  messuage,  with  the  appurtenances 
contiguous,  and  next  adjoining  to,  the  said  close,  in  March  1809,  by  lease  and 
release,  conveyed  and  released  to  W.  Hayton  the  said  messuage,  and  also  all 
and  every  the  easements,  liberties,  privileges,  ways,  paths,  passages,  rights, 
members,  and  appurtenances  whatsoever,  to  the  said  messuage  belonging,  or 
therewith  then  or  late  used,  occupied  or  enjoyed ;  and  that  before,  and  at  the 
time  of  making  the  said  lease  and  release,  the  tenants  and  occupiers  of  the  said 
messuage  used,  occupied,  and  enjoyed  the  easement,  liberty,  and  privilege  of 
fastening  lines,  ropes,  and  cords  to  the  said  messuage,  and  of  hanging  the  same 
*7^61  ^^^^  ^^^  across  the  said  close  (of  which  J.  Gt.  was  so  as  aforesaid  at  the 
^  ^time  of  making  the  said  indenture  seised),  and  of  fastening  the  same 
to  a  certain  wall  in  the  said  close,  in  order  to  hang  linen  and  clothes  thereon  to 
dry,  and  of  hanging  linen  and  clothes  thereon  to  dry,  as  often  as  they  had  occa- 
sion so  to  do,  at  their  free  will  and  pleasure  :  that  the  plaintiff  before,  and  at 
the  time  when,  &c.,  being  tenant  of  the  said  messuage,  with  the  appurtenances, 
to  Hafton,  and  in  the  occupation  of  the  same,  and  entitled  to  the  easement 
aforesaid,  did  fasten  the  lines  to  the  said  messuage,  and  hang  them  across  the 
yard,  and  fastened  the  same  to  the  wall  with  hooks,  and  did  hang  linen  and 
clothes  thereon  to  dry.  Rejoinder  took  issue  on  the  right,  as  alleged  in  the 
replication.  At  the  trial  before  Lord  Lyndhurst,  C.  B.,  at  the  Norwich  Sum- 
mer assizes,  1831,  the  jury  found  that  at  the  time  of  the  conveyance  in  1809| 
and  long  before,  the  tenants  and  occupiers  of  the  plaintiff's  house  enjoyed  the 
privilege  of  fastening  lines  across  the  yard  in  question,  and  of  hanging  their 
linen  to  dry,  as  stated  in  the  replication.  They  added,  that  the  yard  was  used 
by  the  occupiers  of  the  house  only  for  drying  the  linen  of  their  own  families. 
A  verdict  was  entered  for  the  plaintiff,  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  the  right  claimed  by 
the  plaintiff  was  more  extensive  than  that  found  by  the  jury.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

Keliy  and  Gunning  showed  cause.  The  right  claimed  by  the  plaintiff,  being 
confined  to  the  tenants  and  occupiers,  must  mean  for  their  private  and  domestic 
linen,  construing  the  words  by  a  reasonable  intendment,  and  according  to  the 
*7371  B^^ject-matter,  as  was  done  in  Brook  v.  '''Willet,  2  H.  Black.  224.  If 
^  the  right  here  claimed  were  construed  to  mean  a  right  of  hanging  the 
clothes  of  others,  it  would  not  be  a  mere  easement,  but  a  right  to  make  a  profit. 
Supposing,  however,  that  the  claim  is  stated  too  largely,  there  is  a  difference 
(which  was  recognised  in  Ricketts  v.  Salwey,  2  B.  &  A.  360),  between  a  pos- 
sessory action  and  cases  where  the  claim  rests  on  prescription.  In  the  first  case 
it  is  enough  to  prove  the  same  ground  of  action  as  alleged  in  the  dedaration, 
though  not  to  the  extent  there  stated ;  but  in  the  latter,  the  prescription,  being 
one  entire  thing,  must  be  proved  as  laid.  This  is  an  action,  in  substance,  for 
an  injury  done  to  the  plaintiff  in  his  possession,  and  this  replication  supposes 
that  possessory  right.  Besides,  the  facts  here  found  by  the  jury  would  have 
warranted  them  in  giving  a  verdict  in  favour  of  the  right  claimed  in  the  repli- 
cation :  they  would  not,  in  so  doing,  have  taken  a  greater  latitude  than  was 
allowed  in  Manifold  v,  Pennington,  4  B.  &  C.  161 ;  Moore  v.  The  Mayor  of 
Hastings,  Str.  1070 ;  and  Piggott  v.  Bailey,  6  B.  &  C.  16.  At  all  events,  this 
being  a  technical  objection,  and  the  right  having  been  proved  in  substance,  the 
Court  will  grant  a  new  trial  on  payment  of  costs,  and  give  the  plaintiff  leave  to 
amend,  Griffin  v.  Blandford,  Cowp.  62. 

Biggg  Andrews,  canird,  was  stopped  by  the  Court. 

Lord  TsNTEBDSN,  C.  J.     There  is  no  doubt  that  the  right  claimed  by  the 
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plaintiff  is  larger  than  that  proved.  Mj  only  doubt  has  been  whether  ve  onght  to 
allow  the  plaintiff  to  amend  on  payment  of  costs;  but  inasmuch  as  "^he  r^oo 
will  not  be  precluded  by  the  judgment  in  this  case  from  bringing  an-  *- 
other  action  if  he  is  interrupted  in  the  enjoyment  of  the  limited  ri^t,  we  think 
such  amendment  ought  not  to  be  allowed.  The  rule  for  entenng  a  nonsuit 
must  consequently  be  made  absolute. 
LiTTLEDALS,  Parke,  and  TauntoN;  Js.,  concurred.  Rule  absolute. 


DOE  dem.  SMITH  v.  PIKE  and  Another.(a) 

Heir  in  tail  brought  ejectment  against  a  defendant  who  had  been  in  receipt  of  the  rents 
thirty  years  during  the  life  of  the  ancestor  in  tail,  and  seren  years  after  his  death : 
The  ancestor  had  had  seisin : 

Held,  that  such  possession  by  the  defendant  was  no  bar  to  the  action,  and  that  the  les- 
sor of  the  plaintiff  was  not  bound  to  rebut  the  presumption  arising  f^om  such  posses- 
sion, by  showing  that  the  ancestor  had  not  couTeyed  by  fine  and  reooTcry. 

Ejectment  for  a  cottage  and  garden  at  Burbage,  in  the  county  of  Wilts, 
tried  before  Taunton,  J.,  at  the  Spring  assizes,  1830|  for  that  county.  The 
lessor  of  the  plaintiff  proved  a  settlement  in  1749,  on  the  marriage  of  John 
Smith  and  Mary  Elton,  by  which  the  premises  in  question  were  settled  upon 
John  Smith  for  his  life;  remainder  to  the  said  Mary  Elton  for  her  life;  re* 
mainder  to  the  issue  of  the  said  marriage  in  tail ;  and  the  reversion  to  John 
Smith's  right  heirs.  It  was  then  proved  that  John  Smith  the  settlor  had  sei- 
sin of  the  premises,  that  he  had  an  only  son  named  John,  who  also  had  seisin, 
and  had  been  dead  about  seven  years,  leaving  the  lessor  of  the  plaintiff  his  son 
and  heir  at  law.  The  first  tenant  in  tail  was  proved  to  have  received  the  rents 
and  profits  about  thirty-five  or  thirty-six  years  ago,  but  since  that  time  they 
had  oeen  taken  by  the  Pikes,  through  whom  the  defendants  claimed.  Upon 
this  it  was  contended  for  the  defendants,  that  the  lessor  of  the  plaintiff  most 
prove  the  possession  of  the  Pikes  not  to  have  been  ^adverse,  and  upon  picYog 
his  failing  to  do  so  otherwise  than  as  above,  the  learned  Judge  directed  ^ 
a  nonsuit.  Erskine,  in  Easter  term,  1830,  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  and  for  a  new  trial,  on  the  ground  that  the  defendant  must  be  pre- 
sumed to  have  held  under  a  conveyance  which  the  tenant  in  tail  miffht  grant 
without  discontinuing  the  estate  tail ;  and  if  so,  the  possession  would  not  be 
adverse.     Against  this  rule, 

F.  PoUock  and  Bingham  showed  cause.  The  father  in  this  case  was  barred 
by  an  adverse  possession,  and  so  is  his  son.  The  statute  of  limitations,  21  Jac. 
1,  c.  16,  8.  1,  enacts,  ''  that  all  writs  of  formedon  in  descender^  /ornudon  in 
remainder^  hud  formedon  in  reverter^  shall  be  sued  and  taken  within  twenty 
years  next  after  the  title  and  cause  of  action  first  descended  or  fidlen,  and  at  no 
time  after  the  said  twenty  years ;  and  that  no  person  or  persons  shall,  at  any 
time  thereafter,  make  any  entry  into  any  land,  &c.,  but  within  twenty  years 
next  after  his  or  their  right  or  title  which  shall  thereafter  first  descend  or  ac- 
crue to  the  same ;  and  in  default  thereof,  such  persons  so  not  entering  and  their 
heirs  shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made." 
That  statute,  as  it  mentions  actions  of  formedon,  applies  to  the  heir  of  a  tenant 
in  tail,  when  that  tenant  himself  was  barred.  If  the  ancestor  had  never  en- 
tered, there  is  no  doubt  the  heir  would  be  barred,  Tolson  v.  Kaye,  3  B. 
&  B.  217.  But  as  the  defendant  has  been  so  long  in  possession,  the  law  will 
presume  that  his  possession,  even  since  the  death  of  the  ancestor,  "^in  r^«»  j /) 
tail,  has  been  rightful,  as  it  may  have  been  under  a  fine  and  recovery,  ^  ^ 
which  is  the  lawful  and  appropriate  conveyance  by  a  tenant  in  tail.     Now, 

(a)  This  case  was  argued  and  determined  in  Hilary  term. 
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where  the  law  presumes  the  affirmative  of  a  proposition,  it  is  for  the  party  who 
contests  it  to  prove  the  nesative,  Williams  v.  The  East  India  Company,  3  East, 
192.  The  lessor  of  the  plaintiff,  therefore,  should  have  commenced  his  case 
by  showing  that  his  master  had  not  conveyed  by  fine  and  recovery,  which  would 
have  imposed  no  hardship  on  him ;  for,  as  those  instruments  are  matters  of 
record,  the  search  is  open  to  all.  The  lessor  of  the  plaintiff  is  bound  to  make 
out  a  case  exempt  from  doubt.  Here  he  has  shown  only  a  case  of  conflicting 
presamptions :  on  one  side  the  presumption  arising  from  his  being  heir  in  tail; 
on  the  other,  the  presumption  arising  from  the  defendant's  possession  of  thirty- 
seyen  years :  and  the  latter  is  the  stronger  presumption,  because  possession  is 
to  be  deemed  legal  till  the  contrary  is  proved.  The  lessor  of  the  plaintiff, 
therefore,  was  bound  to  show  that  no  recovery  had  been  suffered. 

Manning  and  FotteU,  contrd.  The  lessor  of  the  plaintiff  ou^ht  not  to  be 
called  upon  to  disprove  the  defendants'  title.  He  cannot  know  it,  nor  has  he 
any  means  of  ascertaining  it.  It  is  assumed  that  the  only  means  of  defeating 
the  estate  tail  was  by  a  fine  or  recovery,  and  the  plaintiff  oueht  to  show  that 
no  such  conveyance  was  executed.  But  an  estate  tail  may  be  defeated  by  a 
feoffment  with  warranty,  and  the  defendant  has  full  knowledge  of  his  title. 
The  lessor  of  the  plaintiff  having  made  out  his  own  title,  it  lay  on  the  defendants 
*7411  *^  make  out  that  there  was  a  possession  adverse  to  that  title;  but  they 
-*  proved  only  that  they  received  the  rents  for  thirty-five  years.  That 
showed  a  possession,  but  there  was  nothing  to  show  it  was  adverse.  It  is  quite 
consistent  with  the  defendants'  possession,  that  they  had  some  interest  which 
a  tenant  in  tail  can  convey,  as  a  tenancy  during  his  life,  or  under  an  innocent  con- 
Tejanoe,  and  a  lease  and  release,  which  would  not  work  a  discontinuance,  and 
the  kw  will  more  readily  presume  that  the  defendant  had  been  holding  right- 
fnlly  than  tortiously.  For  it  is  observable  that  this  is  the  case  of  a  tenant  in 
tail,  not  of  one  claiming  through  an  ancestor  seised  in  fee ;  in  which  case,  if 
the  latter  be  barred,  his  heir  will  be  so  of  course.  In  Hall  v.  Doe  dem.  Surtees, 
0  B.  ft  A.  687,  this  Court  held,  that  they  would  not  presume  that  a  mortgagor 
had  been  holding  adversely  to  the  mortgagee,  though  the  mortgage  deed  con- 
tained a  proviso  for  repayment  of  principal  and  interest  at  a  date  more  than 
twenty  years  back,  and  the  principal  had  not  been  paid ;  nor  was  it  found  that 
any  interest  had  been  paid  for  more  than  twenty  years :  and  they  considered 
the  holding  to  have  been  with  the  mortgagee's  consent  and  permission.  So 
here  the  receipt  of  the  rents  and  profits  is  quite  consistent  with  some  agree- 
ment which  was  to  end  with  the  life  of  the  tnen  tenant  in  tail,  and  there  has 
not  been  a  sufficient  time  since  his  death  to  bar  the  right  of  the  present  claim- 
ant. It  may  be  questioned  also,  whether  the  statute  of  limitations  which  bars 
the  ancestor,  does  defeat  the  claim  of  the  heir.  There  was  a  writ  of  error 
♦7421  ^^^g^*  °^  *^®  judgment  of  the  Court  of  *Common  Pleas  in  the  case  of 
-'  Tolson  V.  Kaye,  3  Br.  &  B.  217,  and  the  point  is  not  considered  as 
settled.  Cur.  adv.  vtdt. 

On  a  subsequent  day  Lord  Tenterden,  C.  J.,  delivered  the  judgment  of 
the  Court. 

It  appeared  that  the  land  now  claimed  by  the  lessor  of  the  plaintiff  has  been 
in  the  possession  of  the  Pikes  for  a  period  of  thirty  years  before  the  death  of 
the  pbuntiff's  father,  and  for  seven  years  after.  It  was  contended  at  the  trial, 
that  this  possession  must  be  taken  to  be  adverse  to  the  title  of  the  father,  and 
that  the  heir  in  tail  is  barred  where  there  has  been  an  adverse  possession  against 
his  ancestor  for  twenty  years.  But  here,  also,  the  father  had  entered  and  en- 
joyed the  estate,  so  that  the  case  does  not  fall  within  the  express  terms  of  the 
statute  of  limitations,  which  bars  all  persons  and  their  heirs  not  entering  within 
twenty  years  after  their  right  or  title  shall  first  accrue.  He  did  enter  within 
twenty  years  after  his  right  accrued.  It  may,  indeed,  be  questionable,  whether 
the  lessor  of  the  plaintiff  has,  in  fact,  been  barred  or  not,  inasmuch  as  one  of  the 
witnesses  dropped  an  expression,  by  which  it  would  seem  there  had  been  a  sale 
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of  the  land  bj  the  father.  Bat,  though  he  mieht  have  conveyed  bj  fine  and  re- 
covery, and  80  have  barred  the  lessor  of  the  plaintiff,  he  might  also  have  con- 
veyed by  lease  and  release,  which  would  have  made  a  good  title  a^nst  himself 
only,  and  would  not  have  barred  his  son,  the  next  tenant  in  tail.  We  think  the 
long  possession  by  the  defendants  may  be  '^'referable  to  such  a  state  of  p^^iS 
things ;  and  if  so,  there  would  have  been  no  possession  adverse  to  the  ^ 
title  of  the  issue  in  tail,  and  the  son  is  not  barred.  Under  these  circumstances, 
it  could  not  be  necessary  that  the  lessor  of  the  plaintiff  should  explain  the  pos- 
session of  the  defendants,  or  show  that  his  ancestor  in  tail  did  not  convey  by 
fine  and  recovery.     There  must  be  a  new  trial.  Rule  absolute. 


WILSON,  Administrator  de  bonis  non  of  FRANCIS  WILSON,  v.  JOHN 

MUSHETT.     June  6. 

Defendant  gave  a  bond  to  A.,  and  B.  conditioned  for  the  payment  of  an  annuity  to  Ms 
wife,  unless  she  should  at  anj  time  molest  him  on  account  of  her  debts,  or  for  Hying 
apart  ft^m  her.  By  indenture  of  the  same  date  between  the  above  parties  and  the 
wife,  reciting  that  defendant  and  his  wife  had  agreed  to  live  separate  daring  their 
lives,  and  that,  for  the  wife's  maintenance,  defendant  had  agreed  to  assign  certain 
premises,  &o.  to  A.  and  B.,  and  had  giyen  them  an  annuity  bond  as  above  mentioned ; 
it  was  witnessed  that  defendant  assigned  the  premises,  &c.,  to  them,  in  trust  for  the 
wife,  and  he  covenanted  to  A.  and  B.  to  live  separate  from  her,  and  not  molest  her  or 
interfere  with  her  property ;  and  power  was  given  to  her  to  dispose  of  the  same  by 
will,  and  to  sell  the  assigned  premises,  &c.,  and  buy  estates  or  annuities  with  the 
proceeds.  The  wife  covenanted  with  the  defendant  to  maintain  herself  during  her 
life,  out  of  the  above  property,  unless  she  and  the  defendant  should  afterwards  agree 
to  live  together  again ;  and  that  he  should  be  indemnified  from  her  debts.  The  inden- 
ture (except  as  to  the  assignment),  and  also  the  bond,  were  to  become  void  if  the  wife 
should  sue  the  defendant  for  alimony,  or  to  enforce  cohabitation.  And  it  was  provided, 
that  if  defendant  and  hit  wife  should  thereafter  agree  to  live  together  agam,  meh  cohabita- 
tion should  in  no  way  alter  the  truata  created  by  the  indenture.  There  was  no  express  cotc- 
nant  on  the  part  of  the  trustees.  The  defendant  and  his  wife  separated,  and  after- 
wards lived  together  again  for  a  time,  and  this  fact  was  pleaded  to  an  action  by  tiie 
trustees  upon  the  annuity  bond,  as  avoiding  that  security : 

Held,  on  demurrer  to  the  plea,  that  the  reconciliation  was  no  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that  the  bond,  and  the  indenture  of  even  date  with,  it, 
were  not  really  executed  with  a  yiew  to  immediate  separation ;  and  although  there 
might  be  parts  of  the  indenture  which  a  court  of  equity  would  not  enforce  under  the 
circumstances,  yet  there  was  nothing,  on  a  yiew  of  the  whole  instrument,  to  preyent 
this  Court  from  giving  effect  to  the  clause  which  provided  for  a  continuance  of  the 
trusts  notwithstanding  a  reconciliation. 

Debt  on  a  bond  given  by  the  defendant  to  Francis  Wilson  and  William 
Koberts,  since  deceased,  conditioned  for  payment  of  an  annuity  by  the  defendant 
to  Jane  his  wife,  unless  she  should  at  any  time  molest  him  on  account  of  her 
debts,  or  for  not  living  or  cohabiting  *with  her.  The  defendant  pleaded,  ^-'41 
among  other  pleas,  that  by  indenture  executed  on  the  same  day  as  the  ^  ^ 
above  bond  (2l8t  of  January,  1799),  between  the  defendant  of  the  first  part, 
the  said  Jane  of  the  second  part,  and  the  intestate  and  the  said  William  Robercs 
of  the  third  part  (of  which  profert  was  made),  after  reciting  that  the  defendant 
and  the  said  Jane  had  been  four  years  married,  and  had  cohabited  as  man  and 
wife,  but  that,  differences  having  arisen  between  them,  they  had  mutually 
agreed  and  did  thereby  agree  to  live  sole,  separate,  and  apart  from  each  other 
from  thenceforth  during  the  term  of  their  respective  natural  lives,  on  the  con- 
ditions and  terms  in  that  indenture  mentioned ;  and  that  in  order  to  enable  the 
said  Jane  to  provide  for,  maintain,  and  support  herself  during  her  natural  life, 
the  defendant  had  proposed  and  agreed  to  assicn  a  certain  lease,  and  the  pre- 
mises thereby  demised,  and  certain  household  goods,  &c.  (mentioned  in   a 
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schedale  to  this  indenture),  to  the  said  Francis  Wilson  and  W.  R.,  npon  the 
trusts  in  the  indenture  mentioned,  and  also  to  pay  the  said  Jane  an  annuity  of 
26/.  bs,,  for  the  payment  of  which  during  her  natural  life,  except  in  the  cases 
above  mentioned,  he  had  bound  himself  by  his  writing  obligatory  of  even  date 
with  the  said  indenture  to  the  said  Francis  Wilson  and  W.  R. :  it  was  witnessed 
that  the  defendant  assigned  to  the  said  Francis  Wilson  and  W.  R.  the  premises 
demised  by  the  lease,  to  hold  the  same  for  the  remainder  of  the  term,  upon  trust 
nevertheless  to  permit  the  said  Jane  to  hold  and  enjoy  the  same  during  the 
term,  and  the  household  goods,  &c.,  to  hold  as  their  own  for  ever,  upon  trust 
also  to  permit  the  said  Jane  to  have,  hold,  use,  and  enjoy  the  same  from  thence- 
*74^1  ^^^^  ^^^  ^^^^'  -^^^  P^^  ^^^^  ^°  ^^  ^^^'  *that  the  last-mentioned  writing 

-'  obligatory  was  the  same  with  that  mentioned  in  the  declaration,  and  was 
^ven  in  pursuance  of  the  proposal  and  agreement  made  as  recited  in  the  inden- 
ture, and  for  the  purpose  there  mention^ ;  and  that  the  defendant  and  the  said 
Jane  did,  on  the  said  21st  of  January,  1799,  separate  and  live  apart  by  mutual 
consent;  that  they  continued  so  to  live  apart  for  three  weeks  then  next  foUow- 
iog;  and  that  after  the  making  of  the  said  writing  obligatory  and  the  said  in- 
denture, and  long  before  the  time  during  which  the  sum  of  money  in  the  decla- 
ration mentioned,  or  any  part  thereof,  was  therein  alleged  to  have  accrued,  to 
wit,  on  the  11th  of  February,  1799,  the  defendant  and  the  said  Jane  became 
and  were  reconciled,  and  lived  and  cohabited  together,  and  continued  so  to  do 
for  a  long  time,  to  wit,  six  years  then  next  ensuing,  wherefore  the  said  sup- 
posed  writing  obligatory  in  the  declaration  mentioned  became  and  was  and  is 
void  in  law. 

The  plaintiff  craved  oyer  of  the  indenture.  It  was,  in  substance,  as  set  out 
in  the  plea,  as  far  as  the  assignment  of  the  term  and  conveyance  of  the- goods 
in  trust,  which  were  stated  to  be  made  in  consideration  of  the  premises  before 
set  forth,  and  in  further  performance  of  the  said  proposal  and  agreement. 
Then  (after  covenants  respecting  title)  followed  a  covenant  by  the  defendant  to 
the  trustees  to  live  separate  from  the  said  Jane  from  thenceforth  for  and  during 
his  natural  life ;  and  to  permit  her  from  thenceforth,  and  at  all  times  during 
her  then  present  coverture,  to  live  separate  from  him,  and  not  to  molest  her  in 
80  doing,  or  come  to  her  habitation  to  see  iier  without  her  consent  in  writing, 
*7461  ^^  intermeddle  with  or  attempt  to  recover  any  property  *which  she  might 

-'  afterwards  acquire,  but  to  permit  her  to  enjoy  as  well  the  property  by 
this  deed  assigned  as  all  other  her  property  to  be  anerwards  acquired,  to  her 
sole  and  separate  use ;  and  that  she  should  have  power  to  dispose  of  the  property 
80  settled  to  her  use,  or  of  her  after-acquired  property,  by  will.  The 
said  Jane  then  covenanted  with  the  defendant  to  maintain  herself  during  her 
life  by  and  out  of  the  assigned  premises,  and  the  annuity,  and  her  own  sepa- 
rate estate,  **  unless  she  and  the  said  John  MusheU^*  (the  defendant)  ^^  should 
tkertafter  mutually  agree  to  live  together  again;**  and  that  he  should  be  indem- 
nified from  her  debts,  &c.,  and  should  not  be  molested  for  living  separately. 
There  followed  la  proviso  avoiding  the  indenture  (except  as  to  the  assignment 
above  mentioned)  and  also  the  bond,  if  the  said  tfane  should  proceed  against 
the  defendant  to  enforce  cohabitation  or  payment  of  alimony,  &c.,  while  they 
should  be  separate.  It  was  also  provided,  nevertheless,  and  by  the  said  inden- 
ture declared  and  agreed :  '<  That  in  case  it  shall  happen  that  the  said  John 
Hashett  and  Jane  his  wife  shall  hereafter  mutually  agree  to  live,  reside,  and 
cohabit  together  again,  such  cohabitation  shall  in  no  way  alter  or  change  the 
trosta  hereby  created;  but  it  is  hereby  declared  and  agreed  that  they  shall 
stand  valid  and  of  as  full  effect  to  all  intents  and  purposes  from  time  to  time  and 
at  all  times  thereafter,  as  well  during  such  cohabitation  as  in  case  they  shall 
again  live  separate  and  apart."  Then  came  a  proviso  enabling  the  wife  to  sell 
the  premises,  goods,  &c.,  and  purchase  estates  on  the  same  trusts,  or  annuities, 
with  the  money ;  and  clauses  for  the  security  of  the  trustees.  The  plaintiC 
demurred  generally  to  the  plea.     Joinder  in  demurrer. 
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*22.  Bayfy,  in  support  of  the  demurrer.  The  qaestion  is,  whether  r^tTj^ 
the  annuity-bond  given  to  the  trustees,  as  stated  in  these  pleadings,  ^ 
became  void  by  the  subsequent  reconciliation  and  cohabitation  of  the  defendant 
and  his  wife.  There  is  no  stipulation  of  this  kind  in  the  deed  of  separation, 
the  provisions  of  which  are  framed  to  continue  during  the  natural  lives  of  the 
two  principal  parties.  [Parke,  J.  There  is  no  agreement  that  the  deed  shall 
become  void  on  their  reconciliation ;  on  the  contrary,  it  is  expressly  provided 
that  the  trusts  shall  continue  even  though  the  parties  cohabit  again.]  This 
court  gave  effect  to  a  similar  deed  in  Jee  v.  Thurlow,  2  B.  &  C.  547,  and  can- 
not decide  in  favour  of  the  defendant  here,  consistently  with  that  caae. 

He  was  then  stopped  by  the  court,  who  called  upon 

Tomlinsonf  in  support  of  the  plea.  The  obligation  of  the  bond  was  dis- 
charged by  the  subsequent  reconciliation.  The  proviso  in  the  deed  of  separa- 
tion, that  if  the  parties  agree  to  live  together  again  the  trusts  shall  neverthe- 
less continue,  is  no  answer  to  this  defence.  It  clearly  cannot  have  been 
intended  that  in  that  case  the  trusts  should  in  all  respects  be  kept  alive.  For 
instance,  the  husband  covenants  with  the  trustees  to  live  separate  from  his 
wife.  The  trustees  make  no  covenant  with  him.  Could  it  have  been  meant 
that  if  the  husband  and  wife  agreed  to  cohabit  again,  the  trustees  should  have 
a  right  of  action  against  him  as  long  as  such  cohabitation  continued  ?  The 
wife  covenants  with  her  husband  (no  covenant  being  entered  into  by  the  trustees) 
that  she  will  maintain  herself  out  of  the  property  settled,  ^unless  she  ^#740 
and  the  defendant  should  thereafter  mutually  agree  to  Hve  together  ^ 
again.  But  if  the  trusts  are  all  to  continue  in  force  notwithstanding  such  an 
event,  the  husband  will  be  still  bound,  and  compellable  by  the  trustees,  to  pro- 
vide the  funds  for  the  wife's  maintenance,  though  she  is  no  longer  bound  to 
maintain  herself  separately  from  him.  The  clause  for  continuance  of  the  trusts 
in  case  of  reconciliation  is  therefore  inconsistent  with  the  other  parts  of  the 
deed,  at  least  with  several  of  those  which,  at  the  time  of  such  reconciliation, 
continued  executory.  It^  real  object  probably  was,  to  remove  any  difficulty 
that  might  arise  on  such  an  event,  in  the  disposal  of  funds  which  might  have 
been  already  raised  upon  the  property  assigned  for  the  wife's  benefit.  At  all 
events,  it  makes  no  express  reference  to  the  bond :  the  trusts  referred  to  are 
those  which  concern  the  property  conveyed  by  the  deed  itself.  Then,  as  to  the 
effect  of  the  reconciliation  in  discharging  the  prior  engagement.  Deeds  of 
separation  are  considered  as  a  substitute  for  proceedings  in  the  ecclesiastical 
courts,  and  the  rules  applicable  to  such  proceedings  have  been  engrafted  upon 
this  substituted  remedy.  One  of  those  rules  is,  that  a  separation  of  husband 
and  wife  by  decree  of  an  ecclesiastical  court  for  any  cause  of  complaint,  is  done 
away  by  subsequent  condonation.  The  application  of  that  principle  to  deeds  of 
separation  was  recognised  in  Hindley  v.  The  Marquis  of  Westmeath,  6  B.  &  C 
200.  In  Fletcher  v.  Fletcher,  2  Cox's  Equity  Ca.  105,  Buller,  J.,  expressly 
laid  it  down  that  an  agreement  of  this  kind  was  completely  done  away  by  a 
subseauent  reconciliation.  The  same  doctrine  is  stated  by  Lord  Eldon  in  Lord 
St.  John  V.  Lady  St.  John.  11  Yes.  526,  and  ^Bateman  v.  The  Countess  r^^rAg 
of  Ross,  1  Dow.  245.  Durant  v.  Titley,  7  Price,  577,  is  an  authority  to  L 
the  same  effect.  It  is  true  that  case  turned  in  a  great  measure  upon  the  nature 
of  the  deed,  which  provided  for  a  separation  to  commence  at  a  future  time ; 
but  in  Hindley  v.  The  Marquis  of  Westmeath,  6  B.  &  C.  200,  where  a  similar 
deed  was  in  question,  and  the  parties  had  cohabited  for  some  time  after  its  exe- 
cution, Mr.  Justice  Alderson,  then  at  the  bar,  and  before  whom  the  caso  came 
on  an  arbitration,  was  of  opinion  not  only  that  the  deed  was  void  because  no 
immediate  separation  was  intended,  but  also,  that  if  it  was  valid  at  first,  the 
subsequent  conduct  of  the  parties  amounted  to  a  reconciliation  and  avoided  it. 
And  in  an  earlier  case,  The  Earl  of  Westmeath  v.  The  Countess  of  Westmeath, 
Jac.  Rep.  140,  in  Chancery,  Lord  Eldon,  speaking  of  a  previous  deed  between 
the  same  parties,  said,  <<  This  is  not  only  a  deed  contemplating  a  separation  to 


749]  3  Barnewall  &  Adolphtjs.  329 

commenoe  at  a  futoie  time,  bat  it  also  endeavoara  to  avoid  the  effect  of  that 
doctrine  by  which  it  has  been  held  that  a  deed  of  separation,  supposing  it  to  be 
good  at  law  or  in  equity,  shall  be  rendered  void  by  any  future  reconciliation." 
The  same  doctrine  seems  also  admitted  by  Lord  Lyndhurst  and  Lord  Eldon  in 
The  Marquis  of  Westmeath  v.  The  Marchioness  of  Westmeath,  1  Dow.  &  Clark, 
519,  in  the  House  of  Lords.  [Pabkb,  J.  The  deed  in  question  there,  and  in 
Hindley  v.  The  Marquis  of  Westmeath,  though  legal  upon  the  face  of  it,  was 
made  with  an  illegal  object,  a  future,  not  a  present  separation.]  But  it  was 
also  considered  there  that  the  circumstances  under  which  the  parties  lived  to- 
*7501  S^^^®'  '^^^  ^®  ^^^  ^^  executed,  put  an  end  to  the  Meed ;  and  Lord 
-■  Eldon  (who  refers  to  the  judgments  of  Sir  Christopher  Bobinson  and 
Sir  John  Nicholl  in  The  Earl  of  Westmeath  v.  The  Countess  of  Westmeath, 
2  Hagg.  Eccl.  Rep.  Supplement,  in  the  Consistory  and  Arches  Courts)  mani- 
festly regards  the  law  in  this  respect  as  grounded  upon  the  doctrine  of  the 
ecclesiastical  courts  as  to  condonation. 

It  is  also  an  objection  to  the  deed  of  separation  in  this  case,  that  it  contains 
no  covenant  by  the  trustees  to  indemnify  the  husband.  This  is  the  usual 
consideration  for  the  husband's  covenants  in  such  a  deed,  and  upon  this  the 
legality  of  such  deeds  has  been  mainly  grounded.  Lord  Eldon  says,  in  Lord 
St.  John  V,  Lady  St.  John,  11  Ves.  532,  "The  question"  (whether  the  bus- 
band  is,  according  to  the  policy  of  the  law,  capable  of  making  such  a  contract), 
*^  has  never  been  put  upon  the  contract  of  the  husband  and  wife :  the  Court  has 
always  put  it  upon  the  contract  between  the  husband  and  the  trustees :  from 
the  covenant  of  the  trustees  to  indemnifv  the  husband  against  her  debts."  The 
same  doctrine  is  found  in  Legard  v.  Johnson,  3  Yes.  359 ;  Worrall  v.  Jacob,  8 
Mer.  268;  Elworthy  v.  Bird,  2  Sim.  &  Stu.  381  -,  and  The  Earl  of  Westmeath  v. 
The  Countess  of  Westmeath,  Jac.  Rep.  138.  Lord  Rodney  v.  Chambers,  2 
East,  283,  is  not  an  authority  to  the  contrary.  The  deed  there  was  of  a  dif- 
fer^t  nature,  and,  as  appears  in  the  report  of  Chambers  v,  Caulfield,  6  East, 
244,  it  did  contain  a  covenant  of  indemnity  to  the  husband  on  the  part  of  the 
trostees. 

Lord  Tenterden,  C.  J.  I  think  it  is  impossible  for  us,  sitting  in  a  court  of 
*7511  ^^^'  ^  ^^  ^^^^  ^^^  deed,  and  "^the  bond  on  which  the  action  is  brought, 
-'  were  avoided  by  the  reconciliation  alleged  in  the  plea.  The  argument 
for  the  defendant  must  be,  that  if  the  husband  and  wife  had  amed  to  live  to- 
gether again,  even  for  a  few  hours,  and  afterwards  separated,  all  the  provisions 
of  the  deed  were  put  an  end  to  by  condonation.  I  think,  that  upon  this  deed 
we  cannot  come  to  such  a  conclusion.  Whether  a  court  of  equity  would  enforce 
all  the  trusts  or  not,  is  a  question  with  which  we  have  nothing  to  do.  One  pro- 
viso of  the  deed  is,  that  if  the  defendant  and  his  wife  shall  thereafter  agree  to 
cohabit  again,  sach  cohabitation  shall  in  no  way  alter  the  trusts  thereby  created, 
but  they  shall  stand  valid,  and  of  as  full  effect  to  all  intents  and  purposes,  as 
well  daring  such  cohabitation,  as  in  case  they  again  live  separate ;  and  it  is  said, 
that  this  is  inconsistent  with  other  parts  of  the  instrument  of  separation.  But 
I  do  not  see  the  objection.  The  settlement  made  on  the  wife  may  have  been 
intended  to  continue,  at  all  events,  as  an  allowance  in  the  nature  of  pin-money. 
At  least  I  cannot  say  that  a  deed  like  this  becomes  altogether  void  on  a  recon- 
ciliation. It  would  be  contrary  to  the  express  provision  of  the  deed,  inserted, 
perhaps,  in  contemplation  that  the  wife  might,  under  some  circumstances,  choose 
rather  to  live  with  her  husband  again,  enjoying  the  annuity  settled  upon  her, 
than  to  continue  separate. 

LiTTLBDALE,  J.  I  am  of  Opinion  that  this  deed  of  separation  is  valid,  and 
that  the  deed  and  bond  were  not  avoided  by  the  subsequent  cohabitation.  There 
may  be  some  covenants  in  the  deed  which  a  court  of  equity  would  not  en- 
force, but  I  cannot  say  that  that  destroys  the  effect  of  the  whole.  The  proviso 
*7521  ^^^  ^^^  ^'^^^  ^shall  continue,  though  the  parties  live  together  again, 
^  only  means  that  the  husband  intends  to  secure  to  the  wife,  for  her  sepa- 
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rate  use,  the  property  settled  by  that  deed,  as  he  might  have  done  originally  on 
their  marriage. 

Parke,  J.  The  question  is,  whether  or  not  the  bond  on  which  this  action 
is  brought  be  void  ?  There  is  nothing  to  show  that  it  is  so.  If  it  had  appeared 
that  the  true  object  of  the  bond  was  not  to  provide  for  an  immediate  separation, 
Hindley  v.  The  Marquis  of  Westmeath,  6  6.  &  C.  200,  would  be  applicable, 
and  the  instrument  would  be  as  valid  as  if  an  intention  had  been  expressly  stated 
inconsistent  with  law.  The  intention  of  the  parties  was  the  ground  of  Lord 
Lyndhurst's  judgment  in  The  Marquis  of  Westmeath  v.  The  Marchioness  of 
Westmeath,  1  Dow.  &  Clark,  519.  There  is  no  similar  ground  shown  for  hold- 
ing the  bond  invalid  in  the  present  case,  and  it  therefore  falls  within  the  deci- 
sion in  Jee  v.  Thurlow,  2  B.  &  C.  547.  Then  the  question  is,  whether  it  was 
intended  that  the  deed  of  the  same  date  should  operate  as  a  defeasance  of  the 
bond  if  the  parties  should,  during  any  space  of  time  live  together  again  ?  That, 
in  the  case  as  it  comes  before  us,  is  merely  a  matter  of  construction ;  how  a 
court  of  equity  would  act  is  immaterial.  Did  the  parties,  then,  intend  that  the 
trusts  should  be  avoided,  as  to  this  bond,  in  case  of  their  again  cohabiting  ? 
There  is  nothing  stated  in  the  deed  to  show  such  an  intention ;  and  on  looking 
to  the  whole  instrument,  the  contrary  is  rather  to  be  collected.  The  judgment 
must  therefore  be  for  the  plaintiff. 

^Taunton,  J.     I  am  of  the  same  opinion.    It  appears  to  me  that  r^cyco 
the  deed  and  bond  are  both  valid ;  and  the  deed,  executed  at  the  same  ^ 
time  with  the  bond,  does  not  show  any  intention  that  it  should  be  avoided  on 
the  event  stated  in  the  plea.  Judgment  for  the  plaintiff. 
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J.  C.  deviBod  a  dweUing-house  to  his  brother  and  sister,  for  their  lives  and  the  life  of 
the  Bunriyor,  and  after  their  decease  to  John  H.,  £.  C,  and  S.  H.  (their  children), 
share  and  share  alike,  thej  paying  out  of  the  same  unto  four  persons  therein  named, 
the  sum  of  101.,  to  be  paid  to  them  when  they  should  attain  their  several  ages  of 
twentj-one  years  by  Uie  testator's  executrixes,  and  he  appointed  £.  C.  and  J.  H.  two 
of  the  devisees  in  remainder,  his  executrixes :  Held,  that  the  lOL  was  a  charge  on 
the  devisees  in  remainder  in  respect  of  the  estate,  and  that  they  took  a  fee. 

The  survivor  of  the  devisees  for  life  died  in  1777,  and  S.  H.,  one  of  the  devisees  in 
remainder,  continued  afterwards  to  reside  on  the  premises  devised.  John  H.,  another 
of  the  devisees  in  remainder,  died  in  November,  1790,  having  devised  his  freehold 
estates  to  his  wife  for  life,  and  after  her  decease  to  his  three  daughters. 

By  indentures  made  in  the  year  1791  and  1792,  James  H.,  described  as  heir  at  law  of 
John  H.,  his  brother,  deceased,  and  the  two  other  devisees  in  remainder  named  in  the 
will  of  J.  C,  covenanted  to  levy  a  fine  of  the  devised  premises,  to  enure  to  such  person  ^ 
as  they  should  by  deed  appoint ;  and  afterwards,  by  indenture,  reciting  that  a  fine 
had  been  levied,  appointed  the  premises  to  P.  in  fee,  who  in  1792  entered  thereupon, 
and  continued  from  thenceforth  in  undistarbed  possession  of  the  whole  : 

Held,  in  ejectment  brought  against  P.  by  the  heir  at  law  of  one  of  John  H.*s  daughters, 
(which  daughter,  on  the  death  of  her  mother,  the  tenant  for  life  under  the  will  of  John 
H.,  was  under  coverture),  that  the  deeds  of  1791  and  1792,  under  which  P.  claimed, 
were,  as  against  him,  evidence  of  the  seisin  of  John  H.  at  the  time  of  making  his  will 
and  of  his  death ;  and  that,  independently  of  those  deeds,  the  seisin  of  S.  H.,  the  co- 
tenant  in  common,  being  the  seisin  of  John  H.,  there  was  no  ground  for  presuming 
an  ouster  of  John  H. 

Ejectment  brought  before  Hilary  term,  1831^  to  recover  the  possession  of 
one-ninth  part  of  certain  premises  situate  in  the  parish  of  St.  Clement,  in  the 
town  and  port  of  Hastings,  Sussex.  At  the  trial  before  Giselee,  J.,  at  the 
Sussex  Summer  assizes,  1831,  the  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case : — 

John  Curtis,  being  seised  in  fee  of  the  premises  in  question,  devised  (inter 
alia)  all  that  his  then  dwelling-house,  and  all  the  appurtenances  thereunto  be- 
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*7541  ^^^P^&  ^  *^^  brother  and  sister,  James  and  Elizabeth  Hutchinson, 
-■  for  their  lives,  and  the  life  of  the  survivor ;  and  after  their  decease,  to 
his  kinsman  and  kinswomen  John  Hutchinson,  Elizabeth  Carbj,  and  Susannah 
Hutchinson,  share  and  share  alike,  they  paying  out  of  the  same  to  four  chil- 
dren of  Thomas  Page,  who  married  a  daughter  of  his  said  sister  Elizabeth,  the 
sum  of  10^.,  to  be  paid  to  them  by  the  testator's  executrixes,  when  they  should 
attain  their  several  ages  of  twenty-one  years ;  and  the  testator  appointed  Eliza- 
beth Garby  and  Susannah  Hutchinson  executrixes  of  his  will,  which  was  proved 
in  1772. 

John  Curtis  having  died  so  seised,  upon  his  death  James  and  Elizabeth 
Hutchinson  entered  into  possession  of  the  premises,  and  continued  in  the  occu- 
pation of  part,  and  in  the  receipt  of  the  rents  and  profits  of  the  other  part  until 
their  deaths.  Elizabeth  Hutchinson  died  in  1774,  and  James  Hutchinson  in 
1777.  John  Hutchinson,  Elizabeth  Carby,  and  Susannah  Hutchinson  (the 
devisees  in  remainder  named  in  the  will  of  John  Curtis),  were  the  children  of 
James  and  Elizabeth  Hutchinson ;  and  Susannah  Hutchinson,  who  had  lived 
with  her  parents  previous  to  and  at  the  times  of  their  respective  deaths,  con- 
tinued afterwards  to  reside  in  that  part  of  the  premises  which  had  been  occu- 
pied by  them. 

John  Hutchinson,  by  his  will,  dated  the  24th  of  October,  1790,  and  wherein 
he  is  described  of  St.  Mary  Magdalen,  Bermondsey,  Surrey,  but  late  of  Cliffe, 
in  the  county  of  Kent,  devised  to  his  wife  Mary  the  rents,  issues,  and  profits 
of  all  his  freehold  estates  for  her  life }  and  from  and  after  her  decease,  to  his 
three  daughters  Elizabeth  Chamberlain  Hutchinson,  Mary  Hutchinson,  and 
Lucy  Ann  Hutchinson,  their  respective  heirs  and  assigns,  in  equal  shares,  to 
*7551  ^^^^  ^  tenants  in  common,  and  not  "^^as  joint  tenants.  He  died  in 
-■  November,  1790.  No  evidence  was  given  at  the  trial  whether  or  not 
the  said  John  Hutchinson  was  seised  or  possessed  of  any  other  freehold  pro- 
perty than  that  devised  by  John  Curtis. 

Mary  Hutchinson,  the  widow  of  John,  died  in  April,  1805.  Her  three 
daughters  by  John  Hutchinson  survived  her.  Lucy  Ann,  the  youngest,  mar- 
ried, in  1803,  Joseph  Thorn ;  Lucy  Ann  died  in  1822,  leaving  the  lessor  of 
the  plaintiff  her  only  son  and  heir  at  law.     Joseph  Thorn  is  since  dead. 

By  indenture  of  the  18th  of  November,  1791,  and  made  between  James 
Hutchinson,  therein  described  as  eldest  brother  and  heir  at  law  of  John  Hutch- 
inson deceased,  and  Mary,  the  wife  of  James,  the  said  Elizabeth  Carby,  widow, 
and  the  said  Susannah  Hutchinson,  of  the  one  part,  and  Bichard  Bridger  of 
the  other  part,  reciting  the  will  of  the  said  John  Curtis,  and  that  the  said  John 
Hutchinson  had  some  time  since  departed  this  life,  leaving  the  said  James 
Hutchinson,  his  eldest  brother  and  heir  at  law,  him  surviving,  it  was  witnessed, 
that  for  the  docking,  barring,  cutting  off,  and  destroying  all  estates  tail,  and 
all  reversions  and  remainders  thereupon  expectant,  and  also  the  dower  of  the 
said  Mary  the  wife  of  James  Hutchinson,  and  for  settling  the  same,  the  said 
James  Hutchinson  for  himself  and  Mary  his  wife,  and  the  said  Elizabeth  Kirby, 
and  Susannah  Hutchinson,  covenanted  with  the  said  Bichard  Bridger,  that 
they,  the  said  James  Hutchinson  and  Mary  his  wife,  Elizabeth  Eirby  and 
Susannah  Hutchinson,  would  within  one  month  acknowledge  in  the  court  of 
record  in  Hastings,  before  the  mayor  and  jurats  there,  to  Bichard  Bridger  and 
his  heirs,  a  fine  sur  conusance  de  droit  come  ceo,  &c.,  of  the  premises  contained 
^561  ^^  ^^^  ^^^^  ^^  ^^^  ^^^  John  Curtis,  ^being  the  premises  in  question ; 
-'  and  it  was  thereby  agreed  that  the  said  fine  should  enure  to  the  use  of 
such  person  and  persons,  and  for  such  estates  and  interests,  as  they  should 
titerwards  by  deed  or  will  appoint.  A  fine  was  accordingly  levied  without 
proclamations. 

By  lease  and  release,  bearing  date  respectively  the  22d  and  28d  of  May, 
1792  rthe  release  beinff  made  between  the  said  James  Hutchinson  and  Mary 
his  wire,  Elizabeth  Kirby  and  Susannah  Hutchinson  of  the  one  part^  and  the 
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defendant  of  the  other  part),  reciting  the  above-mentioned  indenture  of  the 
18th  of  November,  1791,  and  the  fine  levied  in  pursuance  thereof,  the  said 
James  Hutchinson  and  Mary  his  wife,  Elizabeth  Kirbj  and  Susannah  Hutch- 
inson, conveyed  and  appointed  the  premises  in  question  to  the  defendant  in  fee, 
who  thereupon  entered  in  the  year  1792,  and  has  continued  in  the  undisturbed 
possession  of  the  whole  of  the  premises  ft^m  that  time  until  the  ejectment,  and 
still  continues  in  the  actual  occupation  thereof. 

These  deeds  were  put  in  to  prove  the  seisin  of  John  Hutchinson ;  and  the 
defendant  objected  that  they  did  not  afford  sufficient  evidence  to  warrant  the 
jury  in  finding  a  seisin.  The  learned  Judge  held  otherwise,  but  reserved  the 
point  for  the  opinion  of  the  Court.  If  the  Court  should  be  of  opinion  that  the 
jury  might  presume  a  seisin  in  John  Hutchinson,  the  question  then  was, 
whether  or  not  the  lessor  of  the  plaintiff  was  entitled  to  recover  ?  The  case 
was  now  argued  by 

Hutchinson,  for  the  lessor  of  the  plaintiff.  The  lessor  of  the  plaintiff  is 
entitled  to  the  ninth  part  in  question  as  the  only  surviving  son  of  Lucy  Anne, 
the  third  daughter  of  John  Hutchinson,  which  John  was  devisee  of  one- 
*th]rd  of  the  premises  left  by  John  Curtis's  will.  And,  first,  there  was  ptcrg^ 
sufficient  evidence  for  the  jury  to  presume  a  seisin  by  John  Hutchin-  ^ 
son  of  one-third  of  the  property  devised  by  Curtis.  The  deeds  of  1791  and 
1792  were  evidence  of  such  seisin  as  against  the  defendant,  for  in  them  James 
Hutchinson  describes  himself  (untruly)  as  heir  at  law  of  John  Hutchinson. 
Now,  as  such,  he  could  have  no  title  unless  John  Hutchinson  died  seised.  The 
defendant,  therefore,  whose  title  is  founded  on  those  deeds,  is  thereby  estopped 
from  saying  that  John  Hutchinson  did  not  die  seised.  But,  independently  of 
the  deeds,  the  possession  of  one  tenant  in  common  is  the  possession  of  all.  It 
appears,  that  after  the  deaths  of  James  and  Elizabeth  Hutchinson,  Susannah 
Hutchinson,  one  of  the  tenants  in  common,  continued  to  reside  on  part  of  the 
premises,  and  it  must  be  taken  that  she  so  continued  down  to  the  year  1792, 
she  being  a  party  to  the  conveyance  of  that  date.  That  being  so,  her  seisin 
was  the  seisin  of  John  Hutchinson,  and  there  is  no  ground  whatever  for  pre- 
suming any  ouster  of  him.  Assuming  that  John  Hutchinson  was  seised  at 
the  time  of  making  his  will  and  of  his  death,  the  only  remaining  question  is, 
whether  he  and  the  other  devisees  in  remainder  took  a  fee  under  John  Curtis's 
will  ?  Now  it  is  a  general  rule,  that  where  there  is  a  gift  of  land  with  a 
direction  that  the  devisee  shall  pay  thereout  a  given  sum,  a  fee  passes.  Doe  d. 
Palmer  v.  Richards,  3  T.  R.  356;  Doe  d.  Stevens  v.  Snelling,  5  East,  87. 
Here  the  devise  is  of  a  dwelling-house  and  its  appurtenances,  the  devisees 
paying,  out  of  that  property,  to  four  persons  named,  the  sum  of  101.  It  is 
quite  clear  that  if  the  devise  had  stopped  there  a  fee  ''^ould  have  r**75g 
passed.  The  testator  afterwards  says  that  that  sum  is  to  be  paid  to  the  ^ 
four  persons  by  his  executrixes,  and  those  executrixes  are  two  of  the  devisees 
before  named.  That  being  so,  the  subsequent  words  do  not  show  that  the  pay- 
ment is  to  be  made  out  of  the  personal  estate,  but  merely  that  the  sum  pre- 
viously directed  to  be  paid  by  the  devisees  out  of  the  real  estate,  is  to  be  paid 
by  those  two  devisees  who  are  appointed  executrixes.  The  lessor  of  the  plain- 
tiff is  not  barred  by  lapse  of  time,  for  John  Hutchinson's  widow  died  in  1805, 
and  Lucy  Anne,  the  mother  of  the  lessor  of  the  plaintiff,  was  then  under  cover- 
ture, and  she  died  in  1822. 

W.  Rogers,  contrd.  In  Doe  v.  Richards,  3  T.  R.  356,  it  was  decided,  that 
a  gift  of  land,  legacies  and  funeral  expenses  being  thereout  paid,  passed  a  fee ; 
but  the  authority  of  that  case  has  been  question^,  because,  there,  the  charge 
was  not  thrown  on  the  devisee.  The  older  cases  on  this  subject  proceeded  on 
the  principle,  that  unless  the  devisee  took  a  fee,  he  might  be  a  loser  by  the  de- 
vise, since  he  might  die  before  he  reimbursed  himself;  but  that  reason  does 
not  seem  applicable  to  a  case  like  the  present,  where  the  pa3rment  is  to  be  made 
out  of  the  land  devised,  because,  there,  he  cannot  possibly  be  damnified.    The 
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Inter  decisions,  wbioh  establish  that  if  the  mm  be  payable  bj  the  deviseey 
though  charged  on  the  land,  he  takes  a  fee,  proceed  on  the  ground,  not  that  he 
might  otherwise  sustain  a  loss,  but  that  he  has  imposed  on  him  a  duty  the  exe- 
cution of  which  requires  that  he  should  take  the  fee.  That  principle,  however, 
t*rriq-\  is  fallacious,  for  if  there  be  *a  devise  of  land,  with  a  direction  to  the  de- 
-'  vise,  to  pay  debts  and  legacies  out  of  it,  a  court  of  equity  would  compel 
him  to  make  such  payments.  There  is  no  necessity,  therefore,  in  such  case  for 
enlarging  the  estate  of  the  devisee  into  a  fee.  Assuming  it,  however,  to  be 
generally  established,  that  if  there  be  a  sum  payable  by  the  devisee,  though 
charged  on  the  land,  he  takes  a  fee,  it  does  not  apply  to  the  present  case,  be- 
cause by  the  latter  part  of  the  devising  clause,  the  payment  is  to  be  made  by 
the  executrixes,  and  that  imports  that  it  is  to  be  paid  out  of  the  personal  and 
not  out  of  the  real  estate.  In  Parker  v.  Feamley,  2  Sim.  &  Stu.  592,  where  a 
testatrix  directed  her  legacies  to  be  paid  by  her  executor,  to  whom  she  after- 
wards gave  all  her  real  estates,  and  the  residue  of  her  personal  estate,  after 
payment  of  her  debts  and  funeral  expenses,  it  was  held  that  the  legacies  were 
not  charged  on  the  real  estate.  In  Willan  v.  Lancaster,  3  Russ.  108,  the  will 
began  as  follows : — **  In  the  first  place  I  will  that  all  my  debts  and  funeral 
charges  be  paid  and  discharged  by  my  executors  hereinafter  named.  Then  I 
^ve  and  bequeath  unto  my  eldest  son  Richard  Willan,  my  estate  at  Shap,  on 
condition  that  he  make  up  the  deficiency  in  the  payment  of  the  two  legacies 
which  I  have  left  to  my  younger  son  and  daughter;''  and  it  was  held  that  the 
testator's  debts  were  not  charged  on  the  estate  at  Shap.  Here  the  latter  part 
of  the  clause  is  so  inconsistent  with  the  first,  that  they  cannot  possibly  stand 
t<^ther,  and  then  that  which  comes  last  must  previul,  Doe  d.  Leicester  v. 
Biggs,  2  Taunt  109. 

But  secondly,  to  render  the  devise  by  John  Hutchinson  effectual,  it  was  ne- 
unofft  cessary  he  should  be  seised  both  *at  the  time  of  making  his  will,  and 
^  until  his  death.  Here  there  was  no  evidence  to  raise  a  presumption 
that  he  was  so  seised.  The  lessor  of  the  plaintiff  and  the  defendant  both  claim 
under  him.  The  former  claims  in  right  of  his  mother,  as  devisee ;  the  latter, 
as  the  srantee  of  John  Hutchinson's  heir  at  law.  Now  John  Hutchinson,  on 
the  24th  of  October,  1790,  had  no  seisin ;  and  an  adverse  possession  held  against 
him  will  prevent  the  devise  from  operating.  The  circumstances  here  lead  to  a 
presumption,  that  an  ouster  of  John  Hutchinson  took  place  before  the  date  of 
his  will :  for  Susannah  Hutchinson,  who  was  in  possession  of  part  of  the  de- 
vised property  from  1777,  does  not  appear  to  have  accounted  to  John  Hutchin- 
son and  to  Elizabeth  Carby  for  the  profits.  In  Doe  v.  Prosser^  Cowp.  217, 
thirty-six  years'  sole  and  uninterrupted  possession  by  one  tenant  in  common, 
wiUiont  any  account  to  or  claim  made  by  his  companion,  was  held  sufficient 
ground  for  a  jury  to  presume  an  actual  ouster  of  the  co-tenant.  A  strong  pre- 
sumption also  arises,  from  the  fact  of  the  heir-at-law  having  conveyed  immedi- 
ately afler  the  death  of  John  Hutchinson,  that  the  latter  was  not  seised  at  the 
time  of  his  making  his  will. 

Lord  Tenterdbn,  C.  J.  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover  one-third  of  the  third  devised  by  John  Curtis  to  John 
Hutchinson.  The  conveyance  to  the  defendant  is  strong  evidence  against  him 
that  John  Hutchinson  was  seised  at  the  time  of  making  his  will ;  but,  inde- 
pendently of  that,  the  possession  of  one  tenant  in  common  being  the  possession 
*7611  *^^  ^^'  ^^^  Susannah  Hutchinson  having  entered  into  possession  in 
^  mi,  and  there  being  nothing  to  show  that  her  possession  ceased  before 
the  deed  of  1792,  John  Hutchinson  must  be  presumed  to  have  been  seised  at 
the  time  of  making  his  will,  and  of  his  death.  It  is  said  that  we  ought  to 
presume  an  ouster  of  John,  but  by  whom  7  not  by  his  brother  James,  for  it 
appears  by  the  deeds  of  1791  and  1792,  that  soon  after  John's  death^  James 
describes  himself,  and  professes  to  convey,  as  heir  at  law  to  John,  that  share  of 
the  premisea  which  the  latter  was  entitled  to  as  devisee  by  Gurtis's  will;  nor 
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by  the  other  two  tenants  in  common,  for  they  thereby  claim  only  to  convey  the 
shares  to  which  they  were  also  entitled  as  devisees.  Doe  v,  Prosser,  Gowp.  217, 
is  a  very  different  case.  There  there  had  been  a  deed  of  partition  between 
Mary  Taylor,  one  of  the  tenants  in  common,  and  the  husband  of  the  other,  for 
his  wife,  and  the  husband  enjoyed  under  that  for  twenty-nine  years ;  his  widow, 
the  other  co-tenant,  after  his  death,  enjoyed  for  nearly  forty  years.  That  was 
considered  an  adverse  holding,  equivalent  to  an  actual  ouster.  Here  there  is 
nothing  to  show  that  the  possession  of  the  other  tenants  in  common  was  adverse 
to  that  of  John  Hutchinson.  That  being  so,  John's  interest  passed  by  his 
will,  and  the  lessor  of  the  plaintiff,  who  is  the  son  of  one  daughter  of  John 
Hutchinson,  is  now  entitled  to  recover,  provided  the  devisees  in  remaiader 
named  in  the  will  of  John  Curtis  took  a  fee ;  and  I  am  of  opinion  they  did, 
because  the  10/.  was  a  charge  on  those  devisees  in  respect  of  the  property 
devised.  They  are  to  pay  that  sum  out  of  the  property  devised ;  it  is  true  that 
the  payment  is  afterwiu*ds  directed  to  be^  made  to  the  legatees  by  the  two  exe- 
cutrixes, but  they  are  two  of  the  devisees  before  '''named.  1  cannot  pi^^rco 
infer  from  that,  that  the  testator  meant  the  sum  to  be  charged  on  his  ^ 
personal  estate,  which  he  had  before,  in  express  terms,  said  was  to  be  paid  out 
of  his  real  estate. 

LiTTLEDALE,  J.  It  is  a  general  rule  that  where  there  is  a  charge  on  the 
devisee  in  respect  of  the  land  devised,  a  fee  passes.  Now  here  1  think,  taking 
the  whole  of  the  clause  together,  there  is  such  a  charge,  for  the  direction  is  ex- 
press, that  the  devisees  shall  pay  out  of  the  land  the  sum  mentioned;  and  the 
subsequent  words,  ''  to  be  paid  by  my  executrtxeSy"  though  they  cause  some  ob- 
scurity, are  not.sufficient  to  do  away  with  the  previous  direction,  which  is  plain 
and  explicit.  It  seems  to  me  also  there  was  evidence  for  the  jury  to  presume, 
that  John  Hutchinson,  at  the  time  of  making  his  will  and  of  his  death,  was 
seised,  and  that  there  was  no  ground  for  presuming  any  ouster  of  him 
by  hb  brother  or  the  two  co-tenants  in  common;  for  James  Hutchinson, 
in  the  deed  of  1791  and  1792,  professes  to  convey  his  brother's  share  as  his 
heir  at  law,  and  the  other  two  tenants  in  common  their  own  shares ;  the  three 
covenanting,  by  the  deed  of  November,  1791  (which  recites  Curtis's  will),  to 
levy  a  fine  of  the  premises  contained  in  that  will,  James  Hutchinson,  as  the 
heir  at  law  of  one  devisee,  and  the  other  two  as  devisees.  Then  there  being 
no  ground  to  presume  any  ouster  of  John  Hutchinson,  the  property  passed  by 
his  will ;  and  the  lessor^of  the  plaintiff,  one  of  the  three  daughters  of  John 
Hutchinson,  is  entitled  to  recover  a  third  of  his  share,  or  one-ninth  of  the 
whole. 

Parke,  J.  I  am  clearly  of  opinion  that  the  devisees  in  remainder  under 
the  will  of  John  Curtis  took  a  fee.  *The  devise  is  to  them,  they  pay-  r«y^ 
ing  out  of  the  property  devised,  to  the  persons  therein  named,  the  sum  ^ 
of  10/.,  that  sum  to  be  paid  by  his  executrixes.  The  payment  of  the  10/.  was  a 
charge  on  the  devisees  in  respect  of  the  estate,  and  therefore  it  is  clear,  accord- 
ing to  the  authorities,  that  they  took  a  fee.  The  latter  words  do  not  import 
that  the  payment  is  to  be  out  of  the  personal  estate,  but  that  it  is  to  be  made 
to  the  legatees  by  and  through  the  executrixes.  Then  the  next  question  is, 
whether  there  was  any  evidence  of  the  seisin  of  John  Hutchinson  at  the  time 
of  making  his  will,  and  at  his  death.  Now,  the  deed  of  1792,  to  which  the 
defendant  was  a  party,  recites  that  of  1791,  wherein  James  Hutchinson,  de- 
scribed as  heir  at  law  of  John,  and  two  of  the  devisees  in  remainder  under  the 
will  of  John  Curtis,  covenant  to  levy  a  fine,  and  afterwards  the  three  join  in  a 
conveyance  to  the  defendant.  That  is  evidence  as  against  the  defendant,  who 
claims  under  their  deed,  that  John  Hutchinson  was  seised,  for  otherwise  James 
could  have  no  title  to  convey  to  him.  There  was  no  evidence  of  any  actual 
ouster  of  John.  Then  he  being  seised  at  the  time  of  making  his  will,  and  until 
his  death,  and  the  devisees  in  remainder  under  the  will  of  John  Curtis  having 
taken  a  fee,  it  follows  that  the  lessor  of  the  plaintiff,  in  right  of  his  mother,  is 
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entided  to  recover  one-third  of  the  property  which  belonged  to  John  Hutchin- 
son, or  one-ninth  of  the  whole. 

Taunton,  J.  The  deyisees  in  remainder  took  an  estate  in  fee  under  the 
will  of  John  Gurtisy  because  the  payment  of  the  10/.  is  a  charge  on  them  in 
respect  of  the  premises  devised.  It  is  said  that  though  the  10/.  is  directed  to 
^7641  ^  ^^  ^y  ^^^  devisees  out  of  the  land,  there  is  a  ^subsequent  direction 
^  that  it  is  to  be  paid  by  the  executrixes,  and  thence  it  is  to  be  inferred 
that  it  is  ^  be  paid  out  of  the  personal  estate.  But  I  think  that  the  latter 
words  '^  to  be  paid  to  the  legatees  by  the  executrixes"  onlv,  import  that  they, 
who  are  two  of  the  devisees  previously  named,  are  to  be  the  persons  through 
whose  hands  the  money  is  to  pasff  to  the  legatees.  It  is  to  be  understood  in 
the  same  sense  as  if  the  words  had  been  <^  to  be  paid  to  the  legatees  by  my 
banker."  Upon  the  other  point  I  agree,  for  the  reasons  already  given,  that 
there  are  no  circumstances  here  to  warrant  a  presumption  of  an  ouster  of  John 
Hutchinson,  and  therefore  he  must  be  taken  to  have  been  seised  at  the  time  of 
making  his  will  and  at  his  death.  Judgment  for  the  plaintiff. 


DOE  dem.  JONES  v,  HARRISON.    June  6. 

A  fine  with  prooUmatione,  was  levied  in  the  great  seemonfl  for  the  county  of  Denbigh. 
The  proclamationB  endorsed  on  the  fine  were  headed  with  the  words  **  according  to 
the  form  of  the  atatate.*'  The  second  proclamation  was  stated  to  be  made  at  Rnthin, 
in  the  county  of  Denbigh,  without  stating  that  it  was  made  at  the  great  sessions,  as 
required  by  the  84  &  85  Hen.  8,  o.  26,  s.  41 : 

Held,  that  that  was  sufficient,  and  that  from  the  preyioos  words,  the  proclamation 
must  be  understood  to  have  been  made  at  the  great  sessions. 

Ejectment  for  a  messaaee  and  land  in  the  county  of  Denbigh.  At  the 
trial  before  BoUand,  B.,  at  the  Ruthin  Summer  assizes,  1831,  an  examined 
copy  of  a  fine  with  proclamations  relating  to  the  property  in  question  was  pro- 
duced by  the  defendant's  attorney.  It  was  levied  at^  the  great  sessions  of 
the  county  of  Denbiffh  on  the  26th  of  March,  1824.  *  It  appeared  from  the 
croBfr«xamination  of  the  defendant's  attorney,  that  the  proclamations  en- 
dorsed on  the  fine  were  not  in  the  same  state  as  they  were  when  they 
^651  ^^^   produced  at  a  trial  at  Shrewsbury  in   1827,   but  had  *been 

'  ^  altered  by  the  prothonotary  at  the  request  of  the  defendant's  attorney. 
The  endorsement,  as  it  originally  stood,  was  as  follows : — 

*^  According  to  the  form  of  the  iiatute. 

''The  first  proclamation  was  made  the  day,  year,  place,  and  session  within 
mendoned. 

•  ''The  second  proclamation  was  made  at  Ruthin,  in  the  county  of  Denbigh, 
on  Saturday  the  9th  day  of  August,  in  the  fourth  year  of  the  reign  of  the  lord 
the  king,  within  specified. 

"  The  third  proclamation  was  made  at  Ruthin,  in  the  county  of  Denbigh,  on 
Wednesday  the  31st  day  of  March,  in  the  fifth  year  of  the  reign  of  the  said  lord 
the  king." 

No  alteration  was  made  in  the  first  proclamation,  but  in  the  second,  the  alte- 
ration made  was  as  follows : — 

"The  second  proclamation  was  made  in  the  great  iession  of  the  county  within 
foriUenj  holden  at  Ruthin  in  the  said  county,  on  Saturday,  that  is  to  say,  the 
9th  day  of  August,  in  the  fourth  year  of  the  reign  of  the  lord  the  king  within 
Bpedfied." 

There  was  a  similar  alteration  as  to  the  third  proolanuition.  The  lessor  of 
the  plaintiff  having  been  nonsuited,  a  rule  nisi  had  been  obtained  for  a  new 
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trial,  on  the  ground  that  the  proclamations  of  the  fine,  having  been  altered  with- 
out any  proper  authority,  were  no  bar  to  the  ejectment. 

CampbeU  and  Temple  now  showed  cause.  First,  the  proclamations  being 
matter  of  record,  Dyer,  234,  the  plaintiff  cannot  aver  against  them.  The  parm 
evidence  was  not  therefore  admissible.  Secondly,  as  the  Court  would  direct 
the  proclamations  to  be  amended,  *Bagg  v,  Bowley,  3  Leon,  106,  it  must  r^jc^ 
be  presumed  that  the  alterations  were  made  by  the  authoritv  of  t)ie  1- 
Court.  But,  thirdly,  the  record  of  the  proclamations,  in  its  onginal  iform,  was 
sufficient.  It  purports  that  they  were  made  according  to  the  form  of  the  sta- 
tute ;  and  if  they  were,  they  must  have  been  made  in  the  great  sessions ;  and 
the  form  is  that  given  in  the  Appendix  to  2  Bla.  Comm. 

Carrington  and  J.  H,  Lhyd,  contrd.  Undoubtedly,  where  a  record  is 
pleaded  as  an  estoppel,  a  party  cannot  aver  against  it;  but  where  it  is  not  so, 
the  jury  are  to  find  according  to  the  truth  of  the  facts.  Thore  is  no  ground 
here  for  presuming  that  the  alteration  was  made  by  the  authority  of  the  Court. 
The  statute  34  &  35  H.  8,  c.  26,  s.  41,  requires  that  the  proclamations  be 
made  in  the  great  sessions ;  but  it  does  not  appear  from  the  record,  as  it  origi- 
nally stood,  that  they  were  made  at  those  sessions ;  it  is  merely  stated  that  they 
were  made  at  Ruthin,  which  does  not  necessarily  import  that  they  were  made 
in  the  great  sessions. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  proclamations  endorsed 
on  the  fine  are  right  as  they  originally  stood.  The  words  ''  according  to  the 
form  of  the  statute,"  which  are  at  the  head  of  the  proclamations,  import  that 
the  fine  was  proclaimed  as  required  by  the  statute.  That  is  the  form  in  which 
a  fine  with  proclamations  is  pleaded  in  Took  v,  Glascock,  1  Saund.  258,  and  it 
is  the  form  given  in  the  Appendix  to  2  Black.  Comm. 

'^'LiTTLEDALE,  J.     The  entry  that  the  proclamations  were  made  ac-  p^-^gy 
cording  to  the  form  of  the  statute,  signifies  that  they  were  made,  as  re-  I-  ' 
quired  by  the  statute,  in  the  great  sessions. 

Parks  and  Taunton,  Js.,  concurred.  Bule  discharged. 


KENNEDY  and  Another,  surviving  Executors  of  TYSER,  v.  WITHERS. 

June  6. 

In  asflompslt  for  use  and  occupation  41.  were  paid  inte  Court  on  the  account  stated. 
The  plaintiffs  proved  that  the  defendant  being  indebted  te  them  as  surriying  execu- 
ters  of  T.,  and  having  no  other  account  with  them,  was  called  upon  by  them  for  pay- 
ment, and  refused,  saying  that  he  had  a  cross  demand  on  the  funds  of  the  testater. 
The  plainUffs  gave  CTidenoe  of  a  debt  exceeding  4i.,  and  contended  that  these  facts, 
with  the  admission  implied  by  the  payment  inte  Court,  entitled  them  to  recover  the 
larger  sum  on  the  account  stated,  the  other  counts  proving  inapplicable: 

Held,  that  they  could  not  so  recover,  for  that  the  averment  of  an  account  stated  coul^ 
only  refer  te  a  single  occasion ;  and  the  above-mentioned  answer  of  the  defendant, 
with  the  subsequent  payment  into  Court,  merely  showed  that  upon  accounting  which 
a}one  was  in  question,  tiie  defendant  was  found  indebted  4^. 

Assumpsit  for  use  and  occupation,  and  on  an  account  steted  with  the  plain- 
tiffs as  surviving  executors,  upon  which  count  4lI.  were  paid  into  court ;  and  as 
to  another  part  of  the  demand  there  was  a  set-off.  This  cause  was  tried  before 
Patteson  J.,  at  the  sittings  in  Middlesex,  during  the  present  term.  The  plain- 
tifis  gave  evidence  of  sums  due,  exceeding  the  4/.,  and  not  covered  by  the  set- 
off, but  it  appeared  that  this  part  of  the  demand  had  accrued  in  the  lifetime  of 
a  deceased  executor,  and  none  of  the  earlier  counte  were  applicable  to  this 
proof.  The  plaintiffs  therefore  were  obliged  to  rely  upon  the  account  stated^ 
and  they  proved  that  on  application  made  by  them  to  the  defendant  for  the 
amount  claimed  in  the  action,  he  answered  that  he  had  an  account  against 
Tyser  (the  testetor),  and  should  not  pay  it.     Kelly,  for  the  plaintiff,  con- 
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tended  that  as  the  defendant,  by  paying  4^.  into  court,  had  acknowledged  an 
i^jccn  ^account  stated  with  the  plaintiffs  as  surviving  executors,  upon  which 
-^  something  was  due,  and  the  plaintiffs  had  proved  a  claim  to  more  than 
4/.,  which  the  defendant  had  given  no  evidence  to  rebut,  the  accounting  must 
staod  as  undisputed,  and  the  sum  thereupon  due  must  be  that  which  the  plain- 
tiffs had  proved.  The  learned  Judge  directed  a  nonsuit,  giving  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  40/. 

Kdly  now  moved  accordingly.  The  defendant  by  paying  4L  into  court  ad- 
mitted an  account  stated  upon  which  he  was  found  debtor  to  at  least  that  ex- 
tent The  plaintiffs  proved  that  he  was  indebted,  upon  such  accounting,  to  a 
larger  amount;  and  he  gave  no  evidence  to  limit  it.  [Parke,  J.  A  sum  was 
demanded  of  him,  and  he  refused  to  pay  it.  You  cannot  call  that  an  account- 
ing upon  which  the  sum  now  demanded  was  found  to  be  due  from  the  defen- 
dant, according  to  the  terms  used  in  pleading  an  account  stated.]  The  defen- 
dant did  in  fsEtct  account,  and  admitted  that  money  was  due  (as  the  pleading 
states)  from  him  to  the  plaintiffs.  [Littledale,  J.  But,  if  so,  he  added 
that  he  had  a  cross  claim  to  an  equal  or  greater  amount.  If  his  statement  is 
an  accounting,  the  whole  of  it  must  be  taken  together.]  It  has  been  held 
where  a  plaintiff  declared  upon  a  bill  of  exchange,  and  also  on  an  account  stated, 
and  money  was  paid  into  court  on  this  latter  count  (there  being  no  demand  in 
question  but  on  the  bill),  that  such  payment  was  an  answer  to  the  action  on 
all  the  counts,  unless  the  plaintiff  could  show  that  something  more  was  due, 
Early  v.  Bowman,  1  B.  &  Ad.  889.  Churchill  v.  Day,  3  Mann.  &  Ry.  71, 
*7691  ^^^^^  ^^  ^^  action  '''for  work  and  labour,  is  to  a  similar  effect.  Now 
-*  here  there  was  no  subject  of  account  between  these  parties,  but  the  de- 
mand now  in  question  -,  the  defendant  admits  a  reckoning  upon  that  account, 
and  something  due  from  him,  but  the  plaintiffs  show  that  more  was  due  than 
he  has  admitted  or  paid.  Those  cases,  therefore,  are  an  authority  in  their 
&vottr.  Besides,  there  is  in  this  case  a  single  cause  of  action  accruing  to  the 
plaintiffs  as  surviving  executors,  and  the  only  matter  which  has  been  in  dispute 
between  the  defendant  and  them  in  that  capacity.  The  defendant  admits,  by 
paying  money  into  court  on  the  account  stated,  that  he  has  accounted  with, 
them  as  surviving  executors,  and  been  found  indebted  to  them  on  that  ac- 
counting. May  not  this  be  taken  as  a  general  admission  that  the  defendant 
has  accounted  and  been  found  indebted,  without  reference  to  any  proof  of  an 
actual  accounting  on  one  specific  occasion,  or  to  any  circumstances  which  then 
tookpUce? 

Littledale,  J.  (a)  The  defendant  by  paying  4/.  into  Court  on  the  account 
stated  admits  that  there  has  been  an  accounting  upon  which  he  was  found  in- 
debted in  that  amount.  He  does  not  admit  the  cause  of  action,  but  only  the 
account  and  the  result.  By  the  form  of  the  count,  the  plaintiffs  cannot  give 
evidence  of  more  than  one  accounting.  It  is  not  like  a  count  for  goods  sold, 
vhich  may  have  been  at  several  different  times.  The  plaintiff  cannot  apply  that 
accounting  upon  which  the  defendant  was  found  debtor  in  4/.  to  one  occasion, 
vyYQ-i  s^d  then  say  there  was  another  accounting  at  a  different  '''time.  The 
-*  account  must  be  taken  to  be  not  only  of  the  sum  in  which  the  defendant 
is  thereby  found  indebted,  but  of  the  plaintiff's  other  claims  in  the  cause. 
Beferring  to  all  that  occurred,  I  think  it  does  not  constitute  such  an  acknow- 
ledgment as  entitles  the  plaintiffs  to  recover  more  than  the  sum  paid  in.  There 
will  therefore  be  no  rule. 

Pabke,  J.  To  give  a  ground  of  action  on  the  account  stated,  there  must  be 
an  accounting  and  a  sum  found  due,  which  the  defendant  admits  himself  liable 
to  pay;  but  in  this  case  there  was  no  acknowledgment  of  liability,  on  the  ac- 
count stated,  for  the  sum  claimed  by  the  plaintiffs. 

Taunton,  J.,  concurred.  Rule  refused. 

(a)  Lord  Tenterden,  C.  J.,  had  left  the  court. 
Vol.  XXm.— 22 
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The  KING  r.  The  Sheriffs  of  the  Citj  of  YORK.     June  7. 

In  the  city  of  York,  which  wae  incorporated  before  the  time  of  memoiy,  there  had  been 
a  court  from  yery  ancient  times,  held  firet  before  the  mayor  and  bailiffs,  and,  after  a 
charter  of  Bic.  2,  before  the  mayor  and  sheriffs.  By  a  by-law  made  in  the  3  &  4  Philip 
and  Mary,  by  a  select  body  of  the  corporation,  who  had  immemorially  made  rales  and 
regulations  as  to  the  practice  of  the  Court,  and  who  had  at  their  discretion  sdected 
the  persons  admitted  to  practise  as  attorneys  there,  it  was  ordered,  that  from  thence- 
forth there  should  be  no  more  than  four  persons  admitted  to  be  attorneys  in  the  sheriffs' 
court ;  and  from  that  time  it  did  not  appear  that  any  more  than  that  number  had  erer 
been  allowed  to  practise : 

Held,  that  the  by-law  was  reasonable,  and  that  the  usage  limiting  the  number  of  attor- 
neys to  four  was  sufficiently  ancient  to  satisfy  the  statute  2  G.  2,  c.  23,  s.  11. 

Semble,  that  a  mandamus  cannot  issue  to  the  Judges  of  an  inferior  court,  commanding 
them,  in  the  first  instance,  to  admit  an  attorney  of  K.  B.  to  practise  there ;  but  that 
the  mandamus,  if  any  lies,  must  be  to  examine  whether  he  is  capable  and  qualified  to 
be  admitted,  according  to  the  statutes  2  G.  2,  o.  23,  and  6  G.  2,  c.  27. 

A  RULE  nisi  had  been  obtained  for  a  mandamus^  directed  to  the  sheriffs  of  the 
city  of  York,  and  the  prothonotary  of  the  court  of  the  sheriffs,  commanding 
them  to  admit  William  Smith,  one  of  the  attorneys  of  "Hhis  court,  and  r:t(7-i 
a  freeman  of  the  said  city,  to  practise  as  an  attorney  in  the  sherifb'  ^  ' 
court.  The  rule  was  obtained  on  an  affidavit  of  Smith,  that  he  was  duly  ad- 
mitted an  attorney  of  this  court,  and  had  taken  out  his  certificate  for  the  year ; 
and  that  he  had  applied  to  the  sheriffs  and  prothonotary  at  a  court  held  before 
them,  to  be  admitted  an  attorney  of  their  court,  and  produced  the  certificate  of 
his  admission,  &c.,  and  they  refused  to  admit  him. 

It  appeared  by  the  affidavits  in  answer  to  the  rule,  that  the  city  of  York  was 
incorporated  before  the  time  of  memory ;  that  from  time  immemorial  there  has 
been  a  court  of  record  held  in  the  city  of  York,  before  certain  members  of  the 
corporate  body,  called  the  court  of  our  lord  the  king,  held  at  the  hall  of  pleas 
upon  the  Ouse  Bridge  in  the  city  aforesud,  for  hearing  and  determining  all 
pleas  arising  within  the  city  and  its  precincts ;  and  that  before  and  at  the  time 
of  granting  the  charter  of  Richard  II.,  after  mentioned,  such  court  was  held 
before  the  mayor  and  bailiffs  of  the  city ;  that  by  a  charter  of  King  Henry  III., 
that  king  had  granted  to  the  citizens  of  York,  that  they  should  not  be  sued 
without  the  said  city,  but  should  complain  before  the  mayor  and  bailiffs ;  that, 
by  charter  of  Richard  II.,  making  the  city  of  York  a  county,  the  right  of  hold- 
ing pleas,  which  was  before  vested  in  the  mayor  and  bailiffs,  was  transferred  to 
the  mayor  and  the  sheriffs,  who  were  substituted  for  the  bailiff ;  that  from  time 
immemorial  there  had  been  within  the  said  body  corporate  a  select  body  called 
The  Upper  House,  who  had  exercised  the  power  of  making  by-laws ;  Uiat,  be- 
fore the  charter  of  Richard  II.,  it  consisted  of  the  mayor,  aldermen,  bailifis, 
and  twenty-four  citizens,  and  now  of  the  mayor,  ^aldermen,  sheriffs,  and  r^<7^ 
those  who  have  been  sheriffs ;  that  the  upper  house  had,  from  time  im-  1* 
memorial,  made  rules  for  regulating  the  practice  of  the  court;  that  they  had 
exercised  the  selection  of  persons  Admitted  to  practise  as  attorneys  there,  and 
had  from  time  to  time  removed  them ;  that  it  did  not  appear  that  the  number 
of  attorneys  admitted  at  one  and  the  same  time  had  ever  exceeded  four ;  that 
the  appointment  and  removal  rested  with  the  upper  house  alone,  and  that  there 
was  no  instance  of  any  person  having  been  admitted  to  practise  as  an  attorney 
without  their  appointment  or  permission,  they  having  control  over  all  the  officers 
of  the  court  except  the  prothonotary,  who  was  appointed  by  the  mayor  and  com- 
monalty ;  and  that  there  was  no  instance  of  any  attorney  having  been  admitted 
or  allowed  to  practise  in  the  court,  by  the  appointment  of  the  sheriff  and  pro- 
thonotary :  that  by  a  by-h&w,  made  the  3  &  4  Phil.  &  M.,  by  the  said  upper 
house,  it  was  ordered,  that  from  thenceforth  there  should  be  no  more  attorneys 
admitted  to  be  attorneys  in  the  sheriffis'  court,  but  only  four,  which  should  be 
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honest,  expert,  and  learned  persons,  both  for  the  weal  of  the  kingf  s  snbjects  and 
worship  of  this  oitj,  and  of  the  sherifis'  court ;  that,  from  that  time,  there  had 
never  been  more  than  four  attorneys  admitted  to  practise  in  the  oonrt ;  and 
that,  at  the  time  when  Smith  applied  to  the  sheriffs  and  prothonotary,  there 
were  four  attorneys  who  had  been  duly  admitted,  and  actually  practised  there. 
jP.  Ihllockj  drtuwdly  and  Wood  now  showed  cause.  The  party  applying 
nrnst  establish  three  points ;  first,  that  he  is  entitled  as  a  matter  of  right  to 
^.^Yg-i  practise  in  this  court;  ^secondly,  that  he  cannot  do  so  without  being 

^  admitted ;  thirdly,  that  he  has  applied  to  the  proper  persons  in  order  to 
be  admitted.  Now,  first,  he  has  no  right  by  common  law  to  be  admitted  to 
practise  in  this  court.  As  to  authorities ;  in  Hastings's  case,  1  Mod.  23,  Sid. 
410,  the  question  undoubtedly  arose,  whether  an  attorney  sworn  and  admitted 
in  K.  B.  had  a  right  to  practise  in  a  court  lately  erected  by  letters  patent, 
whereby  a  certain  number  of  attorneys  were  appointed,  and  Kelynge,  C.  J., 
there  intimated  an  opinion  that  the  attorneys  of  the  superior  courts  could  not 
be  excluded.  But  it  appears  from  the  report  of  the  same  case  in  2  Keble, 
584,  that  Twisden  doubted,  and  that  the  matter  was  adjourned,  and  no  deci- 
sion took  place.  In  Oillman  v,  Wright,  Sid.  410,  1  Yentr.  11,  which  was  a 
motion  for  a  mandamus  to  the  steward  of  Hayering  Court  in  Essex  to  admit 
Gillnsan,  an  attorney  of  this  court,  to  appear  for  a  man  in  an  action  brought 
against  him  there,  it  being  alleged  to  be  the  usage  to  admit  none  but  their  own 
attorneys,  this  Court,  though  they  seemed  to  incline  that  they  ought  not  by 
law  re^e  others,  yet  said  they  would  be  advised  until  the  next  term,  and  no 
decision  was  ultimately  pronounced.  And  in  the  first  of  those  cases  the 
opinion  in  favour  of  the  right  appears  to  have  been  founded  on  the  circum- 
stance, that  the  court  in  question  had  been  newly  created.  Here  it  has  exist- 
ed from  time  immemorial.  Now,  the  king  might  by  law  grant  to  certain  per- 
sons a  right  to  hold  a  court,  and  the  power  to  reflate  its  proceedings,  and  to 
fix  what  number  of  persons  should  practise  in  it  as  attorneys.  It  must  be 
«7741  presumed  in  favour  of  this  by-law,  that  the  '^'corporation  had  authority 

^  by  the  charter  to  make  it,  for  the  practice  of  the  court  has,  in  other 
respects,  been  always  regulated  by  the  upper  house.  Moreover,  there  is  no- 
thing to  show  that  the  by-law  was  not  in  conformity  with  that  which  had  been 
the  usage  from  time  immemorial.  It  does  not  appear  that,  at  any  period,  more 
than  four  attorneys  were  admitted  to  practise  in  this  court.  A  by-h&w  to  re- 
strain the  number  is  not  unreasonable,  for  the  number  of  practising  attorneys 
in  the  palace  court  is  limited  by  the  charter  of  King  Charles  I.  to  six;  in  the 
Mayor's  Court,  in  London,  the  number  of  barristers  is  limited  to  four,  and 
that  of  attorneys  has  been  varied  from  time  to  time  by  by-laws ;  and  the  cus- 
toms of  London  are  confirmed  by  act  of  parliament.  If,  then,  the  right  claimed 
did  not  exist  at  common  law,  it  has  not  been  conferred  by  statute.  The  2  G. 
2,  e.  23,  may  be  relied  on,  but  s.  11  enacts,  that  nothing  in  that  act  shall  ex- 
tend either  to  require  or  authoriae  any  judge  of  any  court  of  record,  to  swear, 
ftdmit,  or  enrol  any  more  or  greater  number  of  persons  to  be  attorneys  of  such 
court  than  by  ancient  usage  and  custom  hath  heretofore  been  allowed.  The  6  G-. 
2,  c.  27,  s.  2,  enacts,  that  any  person  who  hath  been  by  virtue  of  the  act  2  G>. 
2,  c.  23  admitted  an  attorney  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster, shall  be  capable  of  being  admitted  to  practise  in  any  inferior  court 
of  record,  provided  such  person  h%  in  all  other  respects  cap<Me  and  qucdt/ud 
to  be  admitted  an  attorney  according  to  the  usage  and  custom  of  such  inferior 
coort.  Smith  was  not  capable  and  qualified  according  to  the  usage  and  custom 
of  the  court  at  York,  for  there  was  no  vacancy  at  the  time  when  he  applied  to 
f"!^^  be  admitted.  It  is  laid  down  by  Loid  ^Ellenborough  in  Bex  v.  Ash- 
'  ^  well,  12  East,  28,  that  to  avoid  a  by-law  on  the  ground  of  its  bebg 
unreasonable  because  of  some  inconvenience  which  may  result  from  it,  it 
ahottld  appear  to  be  a  probable  inconvenience;  and  that  the  long  continuance 
of  a  by-law,  though  it  will  not  legalise  it  if  it  were  itself  illeg^,  is  &ir  evi- 
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dence  to  show  that  there  is  no  intrinsic  inconvenience  in  it.  Seoondlj, ; 
ing  that  Smith  had  a  right  by  law  to  practise  in  this  court,  admittance  was 
unnecessary.  Thirdly,  if  it  was,  he  ought  to  have  applied  to  the  upper  house, 
and  not  to  the  sheriffs  and  prothonotary. 

CampheU  and  Alexander,  contrd.  This  is  a  question  of  great  importance  as 
affecting  the  right  of  attorneys  to  be  admitted  to  practise  in  inferior  courts. 
Every  attorney  of  the  superior  courts  has,  by  law,  a  right  to  be  admitted  to 
practise  in  an  inferior  court,  unless  prevented  by  act  of  parliament  or  imme- 
morial usace,  2  G.  2,  c.  23,  s.  2.  There  is  certainly  no  express  decision  on 
the  point,  but,  in  Hastings's  case,  1  Mod.  23,  Sid.  410,  Kelynge,  G.  J.,  inti- 
mated a  strong  opinion  that  the  attorneys  of  the  superior  courts  had  a  right  to 
be  admitted  to  practise  in  inferior  courts ;  and  in  Gillman  v.  Wright,  Sid.  410, 
1  Ventr.  11,  the  Court  inclined  to  the  same  opinion.  In  an  Anonymous  case, 
March's  Reports,  141,  the  Court  said  that  an  attorney,  at  common  law,  is  an 
attorney  of  every  inferior  court,  and  therefore  ought  not  to  be  refused  admit- 
tance. In  Hurst's  case,  1  Lev.  75,  T.  Raymond,  56,  94,  Sid.  94,  152,  a  man- 
damus was  granted  to  restore  an  attorney  of  the  court  of  Canterbury,  it  being 
held  a  public  office.  The  question  as  to  the  right  of  attorneys  to  practise  in 
♦inferior  courts,  arose  in  Daubeny  v.  Cooper,  10  B.  &  C.  237,  but  was  r«<Tyg 
not  decided.  Assuming  that  this  court  existed  before  the  time  of  legal  ^ 
memory,  it  is  quite  clear  that  the  practice  of  limiting  the  number  of  attorneys 
to  four  is  not  immemorial.  On  the  contrary,  it  may  fairly  be  inferred  from 
the  word  henceforth  in  the  by-law  of  the  3  &  4  Ph.  &  M.  that,  before  that 
time,  more  than  four  attorneys  had  practised  there.  Besides,  the  appointment 
of  attorneys  in  causes  is  not  the  subject  of  immemorial  custom,  Beecher's  caae, 
8  Rep.  586.  The  earliest  statute  authorizing  their  appointment  was  that  of 
Merton,  20  Hen.  3,  c.  10.  The  practice  of  the  palace  court  is  not  in  point, 
because  the  number  of  attorneys  was  limited  by  the  king's  charter ;  nor  is  the 
practice  in  the  Mayor's  court  of  London,  because  the  customs  of  Ijondon  are 
confirmed  by  statute.  But,  assuming  that  it  is  not  necessary  for  the  custom 
limiting  the  number  to  four  to  be  immemorial,  and  that  the  practice  which  has 
prevailed  from  the  3  &  4  Ph.  &  M.  would  be  sufficient  usage  to  warrant  such 
limitation,  the  by-law  itself  is  bad,  because  it  is  unreasonable.  It  is  injurious 
to  suitors  as  well  as  to  the  members  of  the  profession.  If  the  number  may 
be  limited  to  four,  why  not  to  two  ?  It  is  also  bad,  because  it  is  in  restraint  of 
trade,  Mitchell  v.  Reynolds,  1  P.  Wms.  184,  Clarke  v.  Le  Cren,  9  B.  &  C.  52. 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. It  appears  by  the  affidavits  that  the  court  in  question  is  undoubtedly 
very  ancient,  and  probably  existed  before  the  time  of  legal  memory.  Whether 
before  the  by-law  the  number  of  persons  ^allowed  to  practise  as  attor-  r^n'Tj 
neys  was  limited  or  not  appears  to  be  doubtful.  It  is  probable  the  L 
number  had  not  been  so  limited.  One  question  then  is,  whether  that  was  a 
reasonable  by-law  f  It  is  extremely  difficult  to  say  that  a  by-law  limiting  the 
number  of  attorneys  allowed  to  practise  in  the  court  at  York  is  unreasonable, 
when  a  similar  regulation  prevails  in  the  mayor's  court  in  London,  which  is 
confirmed  by  act  of  parliament.  It  is  said  that,  by  the  common  law,  every 
attorney  of  a  superior  court  has  a  right  to  practise  in  an  inferior  court.  If  that 
be  so,  all  the  acts  of  parliament  giving  such  right  were  unnecessary.  The 
Stat.  2  O.  2,  c.  23,  which  was  passed  long  after  all  the  dicta  in  the  several 
cases  which  have  been  cited  in  argument,  is  entitled  **  An  Act  for  the  better  Regu- 
lation of  Attorneys."  It  requires  many  things  to  be  done  by  those  who  are  to 
be  admitted  to  practise  as  attorneys,  the  object  being,  that  improper  persons 
should  be  prevented  from  practising,  and  that  persons  of  integrity  and  ability 
only  should  be  intrusted  with  the  conduct  of  causes.  The  eleventh  seetioQ 
makes  this  special  proviso :  <<  That  nothing  in  this  act  contained  shall  extend 
either  to  require  or  authorise  any  judge  of  any  court  of  record  to  swear,  admit, 
or  enrol  any  more  or  greater  number  of  persons  to  be  attorneys  of  such  court 
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than  by  the  aneient  usage  and  custom  of  such  court  hath  been  heretofore 
allowed."  Now  the  woids  ancient  wa^e  and  ctisiom,  as  there  used,  cannot 
be  understood  to  import  tmmemortcU  usage  or  custom,  because  there  could  be 
no  such  immemorial  ufiage  as  applicable  to  the  admission  of  attorneys ;  for  be- 
fore the  statute  of  Merton  no  person  could  appear  by  attorney.  Then  we  must 
understand  those  words  to  mean  usage  and  custom  of  such  considerable  antiquity 
^y^gn  that  *the  time  during  which  it  has  prevailed  may  be  evidence  of  its 

-*  being  reasonable.  If  that  be  so,  assuming  this  usage  limiting  the  num- 
ber to  four  to  have  commenced  with  the  by-law  passed  in  the  8  &  4  Ph.  &  M., 
it  appears  to  me  that  it  is  a  usage  and  custom  of  sufficient  antiquity  to  satisfy 
the  words  of  the  statute.  For  these  reasons,  I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  I  have  not  adverted  to  the  particular  terms  of  the 
rule.  We  certainly  could  not  make  it  absolute  in  the  terms  prayed :  but  I 
have  chosen  rather  to  give  my  opinion  on  general  grounds  than  on  any  nar- 
rower view  of  the  case,  which  might  lead  to  further  applications  to  the  Court. 
LiTTLEDAUS,  J.  I  am  of  the  same  opinion.  It  is  probable  that  this  is  an 
immemorial  court ;  but  assuming  it  to  be  so,  it  would  be  extremely  difficult  to 
say  that  a  custom  limiting  the  number  of  attorneys  allowed  to  practise  in  it 
to  four,  has  existed  from  time  immemorial,  for  the  practice  of  attorneys  appear- 
ing for  suitors,  as  now  known,  does  not  seem  to  be  the  subject  of  immemorial 
eastern.  Beecher's  case,  8  Eep.  586,  shows,  that  at  common  law,  when  any 
one  was  commanded  by  the  king's  writ  to  appear,  it  was  always  taken  that  he 
should  appear  in  person,  and  could  not  appear  by  attorney ;  but  after  he  had 
appeared,  the  Courts  of  King's  Bench,  &c.,  and  all  Judges  who  held  plea  by 
writ,  might  admit  him  by  attorney.  The  first  statute  applicable  to  this  subject, 
is  the  statute  of  Merton,  20  Hen.  3,  c.  10,  whereby  it  is  provided  that  every 
freeman  which  oweth  suit  to  the  county,  tithing,  hundred,  and  wapentake,  or 
*7791  ^  ^^^  *court  of  his  lord,  may  freely  make  attorney  to  do  those  suits 

^  for  him.  That,  however,  only  applies  to  the  courts  therein  mentioned. 
It  may  therefore  be  taken,  that  attorneys  constituted  as  they  are  now,  and  ap- 
pearing in  the  first  instance  for  suitors,  are  not  the  subject  of  immemorial  cus- 
tom :  and  that  being  so,  the  question  is,  whether  the  by-law  made  in  the  reign 
of  Philip  and  Mary,  and  of  which  tho  attorneys  of  the  court  in  question  are  the 
subject,  be  a  reasonable  by-law.  It  seems  to  me  that  it  is  so,  because  it  is  con- 
formable to  the  principles  adopted  by  the  legislature  in  other  cases,  and 
sanctioned  by  usage  in  other  courts ;  for  the  statute  33  H.  6,  c.  7,  enacts,  that 
there  shall  be  but  six  common  attorneys  in  Norfolk,  six  in  Suffi)lk,  and  two  in 
Norwich,  to  be  admitted  by  the  two  chief  justices.  In  the  courts  of  the  city  of 
London,  the  number  of  practising  attorneys  is  limited.  So  it  was  till  lately  on 
the  plea  side  of  the  Court  of  Exchequer.  There  there  wero  four  sworn  attoi^ 
neys,  each  of  them  had  four  clerks,  called  side  clerks,  who  practised  as 
attorneys  in  the  names  of  the  four  sworn  attorneys.  That  must  be  a  reasonable 
by-law  which  is  founded  on  a  principle  adopted  by  the  legislature,  and  sanc- 
tioned by  usage  which  has  prevailed  notoriously  in  the  courts  of  Westminster 
Hall,  as  well  as  inferior  courts.  There  can  be  no  doubt  that,  by  the  6  6.  2,  c. 
27,  s.  2,  a  person  who  has  been  admitted  an  attorney  of  a  superior  court  may 
be  admitted  an  attorney  of  an  inferior  court,  provided  he  be  capable  and  quali- 
fied to  be  admitted  an  attorney  according  to  the  usage  and  custom  of  such 
inferior  court;  but  not  otherwise.  And  the  statute  2  G.  2,  c.  23,  s.  11,  is 
decisive,  because  it  is  thereby  enacted  that  no  greater  number  of  persons  shall 
^7801  ^  f^mitted  to  be  attorneys  *of  anv  court  of  record,  than  by  the  ancient 

^  usage  and  custom  of  such  court  hath  been  heretofore  allowed.  Here, 
by  the  usage,  four  attorneys  were  admitted  to  practise  in  the  court,  and  there 
were  four  such  attorneys  actually  admitted  and  practising  in  the  court  when 
Smith  applied.  I  am  of  opinion  that  this  is  not  a  by-law  in  restraint  of  trade, 
but  one  made  to  regulate  the  practice  of  a  court,  and  not  unreasonable. 
Paekx,  J.    I  am  of  the  same  opinion.    No  person  has  a  right  to  be  admit- 
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ted  an  attorney  of  an  inferior  court;  unless  he  brings  himself  within  the  terms 
of  the  statute  2  G.  2,  c.  23,  s.  11,  or  of  the  6  G.  2,  c.  27,  s.  2.  The  first  of 
these  statutes,  by  section  1,  provides  that  no  person  shall  be  admitted  to 
practise  as  an  attorney  in  any  of  the  superior  courts,  or  in  any  other  court  of 
record  in  England,  unless  he  shall  be  sworn,  admitted,  and  enrolled  as  thereby 
required ;  and  then,  in  ss.  2  and  6,  it  directs,  that  the  judges  of  the  inferior 
as  well  as  the  superior  courts  shall  be  authorized,  before  they  shall  admit  such 
person,  to  examine  him  touching  his  fitness  and  capacity  to  act  as  an  attorney, 
and  if  they  shall  be  satisfied  that  such  person  is  duly  qualified  to  be  admitted  to 
act  as  an  attorney,  then,  and  not  otherwise,  they  are  to  admit  him :  and  by  s.  5,  it 
is  further  provided,  that  no  person  shall  be  permitted  to  act  as  an  attorney,  unless 
he  shall  have  served  a  clerkship  of  five  years.  The  6  G.  2,  c.  27,  s.  2,  enacts, 
'^  That  any  person  admitted  an  attorney  in  any  of  his  majesty's  courts  of  record, 
at  Westminster,  shall  be  capable  of  being  admitted  to  practise  as  an  attorney  in 
any  inferior  court  of  record,  provided  such  person  be  in  all  other  respects 
capable  and  qualified  to  be  admitted  an  attorney  according  to  the  usage  and 
'^custom  of  such  inferior  court."  Now  it  seems  to  me  there  is  an  ob-  pfc^o^ 
jection  to  the  form  in  which  this  mandamus  is  prayed,  viz. :  that  it  is  to  L 
admit  the  party  to  practise  as  an  attorney  in  the  court.  The  utmost  that  he 
can  have  a  right  to  is  to  be  examined  by  the  judges  of  the  inferior  court,  for 
they  have  the  power  to  refuse  to  admit  him,  if  upon  examination  he  is  found 
not  to  be  skilful  and  honest.  But,  supposing  that  objection  to  be  got  over, 
the  question  is,  whether  this  Court  has  any  power  to  issue  a  mandamus  to  the 
sheriffs  and  prothonotary  to  admit  a  person  to  practise  as  an  attorney  who,  ae* 
cording  to  the  ancient  usage  and  custom  of  their  court,  is  not  admissible.  The 
usage,  since  3  &  4  Ph.  &  M.,  has  been  to  admit  four  attorneys  only  to  practise 
in  Uus  court.  The  by-law  then  made  is  not  bad  as  being  in  restriction  of  tnuie, 
for  it  cannot  be  shown  that  this  person  had,  at  common  law,  any  right  to  be 
admitted  to  practise  as  an  attorney  in  this  court,  whereas  all  persons  have,  by 
common  law,  a  right  to  exercise  their  industry  in  carrying  on  trade ;  and  a 
corporation  cannot  restrain  the  common  law  right  to  trade,  unless  there  be  an 
immemorial  usage  warranting  that  restriction.  Those  who  had  the  power  of 
regulating  the  proceedings  of  this  court,  had  a  right  to  impose  any  reasonable 
conditions  on  persons  applying  to  practise  there,  and  it  appears  to  me  impossi- 
ble to  say  that  the  limitation  here  imposed  was  unreasonable,  since  it  is  one 
allowed  in  other  courts,  and  which  has  been  recognised  by  the  legislature. 

Taunton,  J.  I  am  of  the  same  opinion.  Every  courc  of  justice  has  a  right 
to  regulate  its  own  proceedings,  and  it  is  in  respect  of  that  power,  that  the 
courts  of  quarter  sessions  exclude  attorneys  from  being  ^'heard  where  pteyoA 
barristers  are  present.  And  so  this  court,  in  Collier  v.  Hicks,  2  B.  &  Ad.  L 
663,  where  a  party,  being  an  attorney,  entered  a  police  office  with  an  infonaer, 
for  the  avowed  purpose  of  acting  as  his  attorney  and  advocate,  held,  that  the 
magistrate  had  a  right  to  exclude  him  from  the  room  in  consequence  of  his  per- 
sisting so  to  act.  The  by-law,  which  was  made  so  far  back  as  the  reign  of 
Philip  and  Mary,  is  not  contrary  to  any  rule  of  law,  for  attorneys  of  this  court 
have  not,  by  common  law,  any  right  to  practise  in  the  inferior  courts ;  and  by 
the  statute  6  Ot,  2,  c.  27,  s.  2,  they  have  not  a  general,  but  a  limited  right  only, 
that  is,  provided  that  they  be  capable  and  qualified  to  be  admitted  according  to 
the  usage  and  custom  of  such  inferior  court.  The  usage  and  custom  of  this 
particular  court  since  the  3  &  4  Ph.  &  M.,  has  been,  that  there  shall  not  be 
more  than  four  attorneys  admitted  to  practise  in  it.  Smith,  therefore,  accord- 
ing to  that  usage,  was  not  capable  and  qualified  to  be  admitted.  For  these 
reasons,  I  think,  that  the  rule  for  a  mandamus  should  be  discharged. 

Rule  discharged. 
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♦783]  *IX)B  dem.  FISHER  ».  SAUNDERS.    Juml. 

A  Tordict  was  taken  for  the  plaintiff  at  the  assizes  March  81st,  subject  to  a  reference, 
the  award  to  be  made  on  or  before  the  first  day  of  Easter  term,  April  16th.  The  at- 
torney for  the  plaintiff  left  the  assize  town  for  his  own  residence,  haying  first  directed 
his  agents  at  the  assize  town  to  obtain  the  order  of  reference,  and  send  it  him.  On 
the  4th  of  April,  haying  again  written  to  his  agents  respecting  the  order,  he  left  home 
on  business,  and  returned  on  the  14th,  when  he  found  Uiat  the  order  of  reference  had 
not  been  sent,  and,  in  consequence,  he  was  not  able  to  obtain  it  till  the  time  for  mak- 
ing the  award  had  expired.  The  defendant  haying  declined  submitting  to  a  new 
Older  of  reference  on  the  former  terms,  this  court  refused  to  grant  a  rule  enaUing 
the  plaintiff  to  proceed  upon  his  yerdict  in  default  of  such  submission. 

Talfourd  had  obtained  a  rale  to  show  cause  why  the  lessor  of  the  plaintiff 
should  not  be  at  liberty  to  proceed  on  the  verdict  obtained  by  him  in  this  oaae, 
unless  the  defendant  should  consent  to  a  new  order  of  reference,  to  be  dra?m 
ap  at  the  expense  of  the  lessor  of  the  plaintiff,  on  the  same  terms  as  had  been 
agreed  upon  at  the  assizes.  This  was  an  action  of  ejectment,  grounded  on  an 
alleeed  breach  of  a  covenant  to  repair.  At  the  last  Spring  assizes  at  Gloucester^ 
on  the  31st  of  March,  the  cause  came  on  for  trial,  and  a  verdict  was  taken  for 
the  phuntiff,  subject  to  the  award  of  a  barrister,  who  was  to  determine  all  mat- 
ters in  difference,  and  particularly  whether  or  not  the  premises  were  in  repair 
on  the  day  of  the  demise ;  if  they  were,  the  verdict  was  to  be  entered  for 
the  defendant,  with  costs ;  if  not,  the  arbitrator  was  to  direct  what  repairs 
should  be  done,  and  by  what  time,  and  if  they  were  completed  in  time,  the 
defendant  was  to  have  a  verdict,  but  pay  the  costs ;  otherwise,  the  plaintiff 
to  have  judgment,  and  a  writ  of  possession.  Immediately  after  the  verdict 
was  taken,  the  attorney  for  the  lessor  of  the  plaintiff  left  Oloucester,  and 
retnmed  to  Bristol,  where  he  resided,  having  given  instructions  to  his 
agents  at  Gloucester  to  obtain  the  order  of  reference  from  the  associate, 
and  send  it  to  Bristol ;  and  he  afterwards  wrote  to  the  agents  to  the  same 
effect.  On  the  4th  of  April  (the  Gloucester  assizes  not  being  then  over), 
*7841  ^^  ^'^^  Bristol  on  business,  '''and  did  not  return  till  the  14th.  On  the 
-'  16th  (having  found  that  the  order  of  reference  had  not  been  sent  over 
according  to  his  desire),  he  wrote  to  the  agents  at  Gloucester,  but  learned  by 
their  answer,  received  on  the  19th,  that  they  had  not  obtained  the  order.  On 
the  same  day  he  wrote  to  his  agents  in  London  to  procure  iL  He  received  it 
on  the  28th,  and  he  then  found  that  the  award  was  to  have  been  made  on  or 
hefore  the  first  day  of  Easter  term,  April  16th.  Immediately  on  receiving  the 
Older  of  reference,  he  wrote  to  the  defendant's  attorney,  stating  the  facts,  and 
offering  to  consent  to  a  rule  for  a  new  reference  ]  but  this  was  not  a^ed  to. 

F,  IhUock  now  showed  cause,  and  distinguished  this  case  from  Woolley  v, 
Kelly  (1  B.  A  C.  68 ;  see  Taylor  v.  Gregory,  2  B.  &  Ad.  774),  where  the  re- 
ference  had  gone  off  without  any  fault  of  Uie  plaintiff,  the  arbitrator  havine 
declined  to  proceed,  on  finding  that  he  had  been  consulted  in  the  cause.  [Lord 
Tenterdkn,  G.  J.  .  Here  it  was  the  plaintiff's  own  fault.] 

Talfouniy  cofUrd,  contended,  that  as  the  term  had  followed  so  closely  upon 
the  time  of  making  the  order  of  nisi  priu$y  the  lessor  of  the  phuntiff  might 
reasonably  claim  the  assistance  of  the  Court. 

Per  Curiam,  (a)  It  was  the  plaintiff's  fault  that  the  arbitraticm  did  not  proceed ; 
the  attorney  went  away  and  deserted  the  cause.  The  rule  must  be  discharged, 
and  the  plaintiff  may  take  the  cause  down  again  for  trial.     Rule  discharged. 

(a)  Lord  Tenterden,  G.  J.,  LitUedale,  Parke,  and  Taanton,  Js. 


♦785]  *DOE  dcm.  DAVIBS  v.  EYTON.    June  7. 

A  party  retained  attorneys  to  prosecute  an  ^eotment  for  D.,  and  showed  them  as  his 
wamat  for  so  doing,  a  power  of  attorney  purporting  to  be  exeented  by  D.    The 
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attorneys,  beUeving  it  genuine,  took  the  cause  to  the  assises,  but  were  obliged  to 
withdraw  the  record.  S.,  who  had  been  made  lessor  of  the  plaintiff,  and  was  ^road 
during  these  proceedings,  dissTowed  them  on  his  return,  alleging  the  power  of  attorney 
to  be  a  forgery ;  and  the  Court,  on  motion  by  him,  ordered  the  attorneys  to  pay  the 
coats,  D.  giving  security  to  repay  them  the  amount  if  they  should  succeed  in  an  issue 
which  the  Court  directed,  and  in  which  the  attorneys  were  to  be  plaintiffs  and  D.  de- 
fendant, to  try  whether  or  not  the  ejectment  was  commenced  or  carried  on  with  the 
privity  of  D. 

Campbell,  in  a  former  term,  obtained  a  rule  on  behalf  of  the  lessor  of  the 
plaintiff,  calling  on  Messrs.  Shearman  and  Freeman,  attorneys  of  this  conrt,  to 
show  cause  why  they  should  not  pay  the  defendant  215/.  (costs  on  withdrawing 
the  record  in  this  cause  at  the  assizes),  and  why  they  should  not  deposit  in  the 
hands  of  the  Master  a  power  of  attorney  mentioned  in  the  rule,  and  supposed 
to  have  been  forged.  It  appeared  that  the  attorneys  had  been  employed  to 
prosecute  this  action  (which  was  for  the  recovery  of  some  freehold  property) 
by  a  person  named  Collier,  who  told  them  that  he  was  authorized  so  to  retain 
them  by  the  lessor  of  the  plaintiff,  an  officer  in  the  army,  then  in  the  Mauritius. 
Collier  afterwards  left  with  them  a  power  of  attorney,  purporting  to  be  signed 
by  the  lessor  of  the  plaintiff,  and  to  authorize  Collier  to  institute  the  pro- 
ceedings on  his  behalf.  The  attorneys  took  the  cause  to  the  assizes  for  trial, 
but,  by  the  advice  of  counsel  on  a  consultation,  withdrew  the  record,  on  which 
occasion  the  defendant's  costs  were  as  above  stated.  Davies,  the  lessor  of  the 
plaintiff,  afterwards  returned  to  England,  and  denied  having  given  any  authority 
to  Collier,  or  executed  any  power  of  attorney ;  and  it  was  stated  in  his  affidavit 
and  others,  in  support  of  the  rule,  that  the  signature  to  this  instrument,  and 
the  attestation,  were  forged.  The  rule  had  been  enlarged  to  give  Messrs. 
Shearman  and  Freeman  time  to  find  Collier,  from  whom  they  expected  to  gain 
information  respecting  his  '^'supposed  authority  to  institute  proce^ings ;  r^'roa 
but  he  had  not  been  met  with.  I- 

Sir  James  ScarkU  and  Keily  now  showed  cause  on  behalf  of  the  attorneys, 
and  contended  that  they  were  not  liable,  at  least  upon  this  summary  applica- 
tion ;  and  they  relied  upon  the  dictum  of  Holt,  C.  J.,  in  an  Anonymous  case, 
1  Salk.  86,  and  see  1  Keb.  89,  pi.  65,  that  '^  where  an  attorney  takes  upon  him 
to  appear,  the  court  looks  no  further,  but  proceeds  as  if  the  attorney  had  suffi- 
cient authority,  and  leaves  the  party  to  his  action  against  him." 

Campbeil,  for  the  lessor  of  the  plaintiff,  insisted  that  the  attorneys  were  bound 
to  pay  the  costs,  and  might  have  their  action  against  Davies  for  the  amount,  if 
they  should,  at  any  time,  be  in  a  condition  to  prove  him  liable. 

Whateley,  for  the  defendant  (contending,  however,  that  that  party  was  not 
under  the  necessity  of  appearing),  cited  Robson  v.  Eaton,  1  T.  R.  62,  as  an 
authority  to  show  that  the  attorneys  were  liable,  even  if  they  had  been  deceived 
by  a  forged  power  of  attorney. 

The  Ootirt(a)  said  there  was  strong  reason  to  believe  that  the  action  had 
been  carried  on  without  authority,  but  they  would  not  absolutely  exclude  Messrs. 
Shearman  and  Freeman  from  proving  the  contrary  if  they  should  be  able  to 
do  so.  They,  therefore,  ordered  that  Messrs.  Shearman  and  Freeman  should 
pay  the  defendant  215/.,  and  costs  of  his  appearance,  to  be  taxed  by  '*'the  ptcrgT 
Master,  upon  the  lessor  of  the  plaintiff  giving  security,  to  the  satis-  ^ 
faction  of  the  Master,  to  refund  the  money  in  case  they  should  succeed  on  the 
trial  of  an  issue  in  which  they  were  to  be  plaintiffs,  and  the  lessor  of  the  plain- 
tiff defendant,  on  the  question,  whether  or  not  this  action  was  commenced  or 
carried  on  with  the  authority  or  privity,  directly  or  indirectly,  of  the  lessor  of 
the  plaintiff;  the  plaintiffs  in  such  feigned  issue  to  proceed  to  trial  without 
delay ;  the  power  of  attorney  to  remain  in  the  hands  of  Messrs.  Shearman  and 
Freeman,  the  lessor  of  the  plaintiff  being  at  liberty  to  inspect  and  take  a  copy 

(a)  Lord  Tenterden»  G.  J.,  Littledale,  Parke,  and  Taunton,  Js. 
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of  it;  and  Ihat  until  the  said  feigned  issue  should  he  determined,  the  first- 
mentioned  rule  should  stand  enlarged,  (a) 

(a)  The  lessor  of  the  plaintiiF  ga^e  the  security  required,  and  the  defendant  taxed  his 
eosta  of  appearing  on  the  motion.  Messrs.  Shearman  and  Freeman  did  not  pay  the 
money,  or  proceed  to  try  the  feigned  issue.  In  Hilary  term,  1888,  Whaieley,  on  behalf 
of  the  defendant,  obtained  a  rule  nisi  for  an  attachment  against  them  for  nonpayment 
of  the  costs  of  the  ^ectment,  and  of  appearing  on  the  motion,  and  that  rule  was  in  the 
same  term  made  absolute. 


*788]  *EDWAKDS  t;.  BUCHANAN. 

By  7  G.  4,  c.  46,  empowering  certain  corporations  or  copartnerships  to  carry  on  the 
business  of  banking,  it  is  enacted  that  before  any  such  corporation,  &c.,  shall  issue 
bills  or  notes,  or  take  up  money  on  such  bills,  &o.,  an  account  shall  be  made  out  by 
the  secretary  or  other  person  being  one  of  the  public  o£Boers  next  mentioned,  con- 
tuning,  among  other  things,  the  names  and  places  of  abode  of  two  or  more  members 
of  such  corporation,  &c.,  who  shall  hare  been  appointed  public  officers  thereof,  and  in 
whose  names  the  corporation  shall  sue  and  be  sued ;  such  account  to  be  annually  re- 
tomed  to  the  stamp-office  between  certain  days,  and  a  copy  thereof  to  be  OTidence  of 
the  appointment  of  such  officers.  In  an  action  brought  by  such  officer  on  behalf  of  a 
banking  company,  the  return  to  the  stamp-office  is  not  the  only  admissible  OTldence  of 
his  being  one  of  the  public  officers,  but  it  may  be  proTod  aliunde. 

Assumpsit  by  the  plaintiff  as  manager  of  the  Manchester  and  Liverpool 
district  banking  company,  established  by  virtue  of  the  act  7  O.  4,  c.  46,  on  a 
promissory  note.  Plea,  general  issue.  At  the  trial  before  BoUand,  B.,  at  the 
Summer  assises  for  Chester,  1831,  the  plaintiff  gave  in  evidence  a  copy  of  the 
return  made  to  the  stamp-offiice  by  the  company,  pursuant  to  s.  4  of  the  act,  to 
show  that  the  names,  places  of  abode,  and  titles  of  office  of  two  public  officers 
of  the  copartnership,  had  been  duly  delivered  to  the  commissioners  of  stamps, 
as  required  by  that  section.  In  that  return,  the  plaintiff  was  described  as 
'^general  manager"  of  the  company.  The  return  bore  date  on  the  14th  of 
April,  1831.  The  present  action  was  commenced  in  Michaelmas  term,  1830. 
It  wts  objected,  on  behalf  of  the  defendant,  that  the  return  made  in  1831,  did 
not  prove  the  plaintiff  to  have  been  manager  in  1830.  The  plaintiff's  counsel 
then  offered  parol  evidence  of  the  appointment,  but  the  learned  judee  was  of 
*7891  ^P^^^^°'  ^^^^  ^J  ^^®  ^^^  ^^^  ^^^  sections  of  the  act,(a)  no  evidence  '''of 
-'  that  fact  was  admissible,  except  the  return ;  and  the  plaintiff  was  non- 
fa)  The  material  parts  of  the  act  are  as  follows : 

SecC  1  enables  copartnerships  of  more  than  six  persons  to  carry  on  business  as 
bankers,  at  the  distance  of  more  than  sixty-fiye  miles  from  London,  on  certain  con- 
ditions. 

Sect  4  enacts,  that  before  any  such  corporation  or  copartnership,  exceeding  the 
number  of  six  persons,  in  England,  shall  begin  to  issue  any  bills  or  notes,  or  borrow, 
owe,  or  take  up  any  money  on  their  bills  or  notes,  an  account  or  return  shall  be  made 
out,  according  to  the  form  contained  in  the  schedule  marked  (A)  to  this  act  annexed, 
wherein  shall  be  set  forth  the  true  names,  title,  or  firm  of  such  intended  or  existing 
corporation  or  copartnership,  and  also  the  names  and  places  of  abode  of  all  the  members 
of  such  corporation,  or  of  sll  the  partners  concerned  or  engaged  in  such  copartnership, 
M  the  same  respectiTcly  shall  appear  on  the  books  of  such  corporation  or  copartnership, 
and  the  name  or  firm  of  every  bank  or  banks  established,  or  to  be  established,  by  such 
eotporation  or  copartnership,  and  also  the  names  and  places  of  abode  of  two  or  more 
persons,  being  members  of  such  corporation  or  copartnership,  and  being  resident  in 
England,  who  shall  have  been  appointed  public  officers  of  such  corporation  or  copart- 
aersbip,  together  with  the  titie  of  office  or  other  description  of  eyery  such  public  officer 
respectiTely,  in  the  name  of  any  one  of  whom  such  corporation  shall  sue  and  be  sued 
as  hereinsfter  proTided,  &c  *'  And  every  such  account  or  return  shall  be  delivered 
to  the  commissioners  of  stamps,  at  the  stamp-office  in  London,  who  shall  cause  the  same 
to  be  filed  and  kept  in  the  stamp -office,  and  an  entry  and  registry  thereof  to  be  made 
m  a  book  or  books  to  be  there  kept  for  that  purpose,"  &o. 
Sect  6  enacts,  "  That  such  account  or  return  shall  be  made  out  by  the  secretary  or 
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suited.    A  rule  nin  was  obtaioied  in  the  following  term,  for  setting  aside  the 

nonsuit,  and  for  a  new  trial. 

*J.  ff,  Lloyd  in  this  term  showed  canse.  Parol  evidence  of  the  appoint-  r^nnn 
ment  was  properly  rejected.  By  sect.  9  of  the  statute,  all  actions  are,  from  ■- 
and  after  the  passing  of  the  act,  to  be  commenced  and  prosecuted  in  the  name  of 
one  of  the  public  officers  nominated  a$  a/oremid.  That  must  allude  to  the 
enumeration  of  members  and  officers  made  out  and  returned  to  the  stamp-office, 
as  required  by  sect.  4 :  no  other  nomination  is  mentioned  in  the  act.  Parol 
eyidence,  even  if  admitted,  that  the  party  was  i4)pointed,  and  acted  as  an  officer, 
would  not  be  sufficient,  for  to  be  duly  appointed  an  officer  he  must  be  a  mem- 
ber, and  that  could  only  be  shown  by  his  name  and  place  of  abode  appearing 
on  the  return.  The  mere  appointment  of  an  officer  at  some  time  before  the 
commencement  of  the  action,  would  not  prove  that  he  continued  so  at  that 
period,  for  the  officers  may  be  changed  j  and  sect.  8  provides  for  the  making  of 
additional  returns  in  that  event.  The  act  is  very  particular  in  its  limitations, 
and  one  of  its  main  objects  is  perfect  '^'publicity  with  respect  to  the  com-  r«<TAi 
position  of  these  new  copartnerships.  *- 

J,  Jervis,  contrd.  The  provisions  of  sect.  4  refer  entirely  to  the  power  which 
tiiose  companies  were  to  exercise  of  issuing  notes,  or  borrowing,  owing,  or  taking 
up  money  on  their  bills  or  notes.  That  clause  imposes  no  restriction  with 
regard  to  the  bringing  of  actions.  [Lord  Tenterden,  C.  J.  Actions  can 
only  be  brought  by  the  public  officers  there  mentioned.]  The  words  in  sect. 
9,  that  all  proceedings  at  law  shall  and  may  be  instituted  ^'  in  the  name  of  any 
one  of  the  public  officers  nominated  as  aforesaid  for  the  time  being  of  such 
copartnership,"  are  not  connected  with  the  fourth  section.  Probably  they  re- 
ferred to  some  intermediate  clause,  which  was  afterwards  struck  out.  But, 
assuming  the  return  to  have  been  the  proper  evidence  that  the  plaintiff  was  a 
public  officer  entitled  to  sue,  it  is  not  the  only  evidence.  The  affidavit  filed  at 
the  stamp-office  by  the  proprietor  of  a  newspaper,  under  38  G.  3,  a  78  (or  a 

other  person,  being  one  of  the  public  officers  appointed  as  aforesud,  and  shall  be  verified 
bj  the  oaUi  of  such  secretary,  or  other  public  officer,  taken  before  any  justice  of  the 
peace,  &c.,  and  that  such  account  or  return  shall  between  the  28th  daj  of  February  and 
the  25th  day  of  March  in  every  year,  after  such  corporation  or  copartnership  shall  be 
formed,  be  in  like  manner  delivered  by  such  secretary,  or  other  public  officer  as  afore- 
said, to  the  commissioners  of  stamps,  to  be  filed  and  kept  in  the  manner  and  for  the  pur- 
poses as  hereinbefore  mentioned." 

Sect.  6  enacts,  *'  That  a  copy  of  any  such  account  or  return  so  filed  or  kept,  and  re- 
gistered at  the  stamp  office,  as  by  this  act  is  directed,  and  which  copy  shall  be  certified 
to  be  a  true  copy,  under  the  hand  or  hands  of  one  or  more  of  the  commissioners  of  fltamps 
for  the  time  being,  upon  proof  made  that  such  certificate  has  been  signed  with  the  hand- 
writing of  the  person  or  persons  making  the  same,  and  whom  it  shall  not  be  necessary 
to  prove  to  be  a  commissioner  or  commissioners,  shall  in  all  proceedings,  civil  or  crimi- 
nal, and  in  all  cases  whatsoever,  be  received  in  evidence  as  proof  of  the  appointment 
and  authority  of  the  public  officers  named  in  such  account  or  return,  and  idso  of  the 
fact,  that  all  persons  named  therein  as  members  of  such  corporation  or  copartnership, 
were  members  thereof  at  the  date  of  such  account  or  return." 

Sect  9  enacts,  "That  all  actions  and  suits,  and  also  all  petitions  to  found  any  com- 
mission of  bankruptcy  against  any  person  or  persons  who  may  be  at  any  time  indebted 
to  any  such  copartnership,  carrying  on  business  under  the  provisions  of  this  act,  and 
all  proceedings  at  law  or  in  equity  under  any  commission  of  bankruptcy,  and  all  other 
proceedings  at  law  or  in  equity  to  be  commenced  or  instituted,  for  or  on  behalf  of  any 
such  copartnership,  against  any  person  or  persons,  bodies  politic  or  corporate,  or  others, 
whether  members  of  such  copartnership  or  otherwise,  for  recovering  any  debts,  or  en- 
forcing any  claims  or  demands  due  to  such  copartnership,  or  for  any  other  matter  rela- 
ting to  the  concerns  of  such  copartnership,  shall  and  lawfully  may,  firom  and  after  the 
passing  of  this  act,  be  commenced  or  instituted,  and  prosecuted  in  the  name  of  any 
one  of  the  public  officers  nominated  as  aforesaid,  for  the  time  being,  of  such  copart- 
nership, as  the  nominal  plaintiff  or  petitioner  for  and  on  behalf  of  such  copartnership." 
And  such  officer  shall  in  like  manner  be  made  defendant  in  actions,  &c.,  against  sach 
copartnership. 
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certified  oopy  of  it),  k  made  evidenoe  of  proprietorship^  by  s.  9  of  that  Btatute, 
which  in  some  degree  resembles  s.  6  of  the  present  act^  but  there  is  no  doubt 
that  such  proprietorship  may  be  proved  aliunde. 

Lord  TsNTKBDKNy  G.  J.  It  appears  that  in  this  ease  the  copy  of  the  return 
to  the  stamp-office  made  pursuant  to  the  statute,  would  not  answer  the  purpose 
for  which  it  was  produced,  of  showing  that  the  action  was  commenced  by  a 
public  officer  of  the  company ;  and  parol  eridenoe  of  the  plaintiff's  appoint- 
ment was  then  offered,  to  prove  that  he  was  a  public  officer  at  the  time  of 
bringing  the  action.  The  learned  Judge  rejected  that  proof,  supposing  that 
"^7921  ^^^  Inception  of  it  was  ^precluded  by  the  fourth  and  sixth  sections  of 
^  the  statute ;  and  the  question  is,  whether  or  not  he  was  right  in  so  doing. 
We  are  all  of  opinion  that  the  act  does  not  malce  the  return  the  only  admissi- 
ble evidence,  and  that  the  parol  testimony  ought  to  have  been  received.  The 
rale  will  therefore  be  absolute. 

Paekb,  J.  The  fourth  section,  in  speaking  of  the  account  to  be  made  out 
according  to  the  form  there  prescribed,  treats  only  of  the  requisites  which  are 
to  be  fulfilled  before  the  company  shall  issue  or  tiJ^e.up  money  upon  their  bills 
or  notes.  The  ninth  directs  that  actions  and  suits  shall  be  prosecuted  and 
defended  by  one  of  the  public  officers  <' nominated,  as  aforesaid.''  That  must 
meanaf^inted;  and  in  an  intervening  section  between  this  and  the  fourth 
(sect  5),  it  is  enacted  that  the  return  to  the  stamp-office,  directed  in  the  latter 
part  of  sect.  4,  shall  be  made  by  the  secretary  or  other  person,  '^  being  one  of 
the  public  officers  appointed  as  aforesaid."  By  this  section,  therefore,  it  is 
clear  that  the  officer  may  be  appointed,  and  act,  previously  to  the  return,  for 
the  officer  himself  is  to  make  the  return.  And  the  act  evidently  contemplates 
that  these  companies,  when  formed,  may  sue  or  be  sued,  although  the  time  may 
not  have  come  for  making  the  returns. 

Taunton,  J.  It  appears  to  me  that  the  object  of  sect.  4  is,  that  the  com- 
panies may  enable  themselves  to  issue  notes,  by  making  out  the  accounts  there 
directed;  but  that  this  clause  presumes  the  appointment  of  officers  to  be 
already  made :  and  I  think  that  appointment  may  be  proved  by  other  evidence 
*7931  ^'^^°  ^^^  certified  copy  of  the  return.  Sect.  9  enacts,  that  all  actions  *shall 
-*  be  brought  by  the  public  officers  ^'  nominated  as  dibresaid  /'  that  is,  ap- 
pointed, aa  it  is  previously  taken  for  granted  they  will  have  been.  I  think  it 
is  not  essential  for  companies,  under  this  act,  to  prove  the  return  to  the  stamp- 
office  in  any  actions  but  those  brought  by  them  upon  bills  issued  by  them- 
selves, within  the  fourth  section ;  but  it  is  unnecessary  to  pronounce  an  opinion 
on  that  point  now.  At  all  events,  the  return  was  not  the  only  medium  of 
proof  in  the  present  case.  Bule  absolute. 


ARMITAGE  v.  HAMER.     June  8. 

To  entitle  a  banking  company  to  sue  by  its  pnblio  oflScer  pursuant  to  7  0.  4,  c.  46,  it  is 
tnificient  if,  in  the  return  made  to  the  8tamp-o£Bce,  he  be  described  as  A.  B.  Esq.,  of, 
&c.,  a  '<  public  officer"  of  the  copartnership :  at  least  in  the  absence  of  proof  that  he 
had  any  specific  office,  it  will  not  be  presumed  that  he  was  more  than  an  o£Bcer  ap* 
pointed  for  the  purpose  of  suing  and  being  sued. 

The  right  of  such  company  to  sue  by  its  public  officer  is  not  defeated  if  it  appear  that,  in 
the  return  to  the  stamp  office,  the  places  of  abode  of  one  or  more  partners  are  omitted, 
there  being  no  evidence  that  the  return  varies  in  this  respect  from  the  company^s 
books.  And  if  such  proof  were  given,  tembU  that  the  return,  if  correct  as  to  the  public 
officers,  would  still  be  sufficient  to  maintain  the  action. 

AasuMPSiT  by  the  plaintiff  as  one  of  the  public  officers  of  the  Huddersfield 
Banking  Company,  according  to  the  form  of  the  statute,  &c.,  against  the  de- 
fendant as  drawer  and  endorser  of  a  bill  of  exchange.  Plea,  the  general  issue* 
This  cause  was  first  tried  before  Lord  Tenterden,  U.  J.,  at  the  London  sittings 
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after  Trinity  term,  1831,  and  again  (a  new  trial  having  been  granted  on  affidarit) 
before  the  Lord  Chief  Justice,  at  the  sittings  after  the  following  Michaelmas 
term.  By  the  Lord  Chief  Justice's  note  of  the  former  trial  (which  was  read  on 
this  by  onler  of  the  Court),  it  appeared  that,  on  the  former  occasion,  a  return  to 
the  stamp-office,  pursuant  to  the  act  7  6.  4,  c.  46,(a),  was  ^produced,  to  r**rQA 
show  the  title  of  the  plaintiff  to  sue  as  the  public  officer  of  the  company.  ^ 
The  return,  as  to  the  public  officers,  was  as  follows : — *^  Names  and  descriptions 
of  the  public  officers  of  the  said  copartnership.  Joseph  Walker,  Esq.,  of  Las- 
celles  Hall,  Joseph  Armitage,  Esq.,  of  Milns  Bridge  House,  both  in  the  county 
of  York."  No  other  public  officers  were  mentioned.  Under  the  head  of  "  names 
and  places  of  abode  of  the  partners,"  were  some  names  to  which  the  places  of 
abode  were  not  added.  The  company's  books  were  not  produced  or  celled  for 
at  either  trial.  It  was  contended,  on  the  second  trial,  that  the  return  was  not 
such  as  the  act  required,  and  that  the  plaintiff  ought  to  be  non-suited,  but  the 
objections  taken  were  ovemiled  by  Lord  Tenterden,  and  the  plaintiff  had  a 
verdict.  A  rule  nisi  was  afterwards  obtained  for  a  new  trial,  on  the  grounds 
that  the  return  did  not  state  what  particular  offices  Mr.  Walker  and  Mr.  Armi- 
tage held  in  the  company ;  and  that,  in  some  instances,  it  did  not  mention  the 
places  of  abode  of  the  partners. 

Sir  James  Scarlett  and  CremoeU  now  showed  cause.  The  defendants  have, 
in  this  return,  all  the  information  that  the  statute  renders  necessary.  Sect.  4, 
requires  that  the  return  shall  set  forth  the  names  and  places  of  abode  of  two  or 
more  members  of  the  copartnership,  who  shall  have  been  appointed  public 
officers  of  such  copartnership,  together  with  the  title  of  office  or  other  description 
of  every  such  public  officer  respectively,  in  the  name  of  any  one  of  whom  such 
copartnership  shall  sue  and  be  sued,  as  provided  in  sect.  9 :  and  that  section 
directs  that  actions,  &c.,  on  behalf  of  and  against  such  copartnerships,  shall  be 
brought  by  and  against  any  one  of  '''the  public  officers,  nominated  as  picTQ5 
aforesaid,  for  the  time  being,  of  such  copartnership,  as  the  nominal  ^ 
plaintiff  or  defendant,  on  their  behalf.  The  description  required  in  sect.  4,  is 
with  reference  to  the  object  there  pointed  out,  of  suing  or  being  sued :  << public 
officer"  means  a  public  representative  for  those  purposes;  and  it  is  sufficient 
that  ho  be  described  as  such,  unless  he  holds  any  other  specific  office,  in  which 
case  he  is  to  be  designated  by  that.  But  it  is  not  necessary  that  he  should  hold 
any  other  office,  nor  is  it  to  be  assumed  that  he  does.  If  it  had  been  expressly 
stated  that  the  plaintiff  was  appointed  a  public  officer  of  the  company  for  the 
purposes  of  suing  and  being  sued,  that  would  have  been  sufficient;  and  the  same 
is  to  be  inferred  when  the  description  is  "  public  officer"  and  nothing  more. 

Rotchy  contrd.  It  has  been  decided  in  Edwards  v,  Buchanan,  ant^,  p.  789, 
that  if  the  return  be  not  sufficient,  the  appointment  of  a  party  as  public  officer 
of  a  banking  company  may  be  proved  by  parol ;  but  here,  no  parol  evidence 
was  given.  Then  was  the  return  sufficient?  Unless  made  according  to  the 
statute  it  is  no  return.  Now,  by  the  statute,  the  places  of  abode  of  all  the 
partners  are  to  be  returned ;  and  this  is  of  importance,  because  every  individual 
IS  liable  for  the  partnership  debts.  [Parke,  J.  If  this  objection  had  been 
pressed  at  the  trial,  the  company's  books  might  have  been  referred  to,  to  see 
whether  the  return  corresponded  with  them.  The  act  requires  the  names  and 
places  of  abode  to  be  returned  only,  "  as  the  same  respectively  shall  appear  on 
the  books  of  such  corporation  or  copartnership."]  The  plaintiff  should  have 
shown  that  they  were.  As  to  the  other  objection,  *sect.  4  directa,  that  r*<TQ(3 
the  return  shall  contain  the  names  and  places  of  abode  of  two  or  more  ^ 
members  who  shall  have  been  appointed  public  officers,  "  together  with  the  title 
of  office  or  other  description  of  every  such  public  officer  respectively."  This 
evidently  contemplates  something  additional  to  the  mere  mention  of  the  parties 
as  public  officers.  Besides,  the  return  here  only  names  two  persona  as  public 
officers,  and  none  as  bearing  any  specific  office ;  yet  there  must  be  some  persons 

(a)  See  page  789,  note  (a),  ant^ 
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of  ibis  Utier  deseription  in  such  a  oompany.  The  act  mentions  several,  as  the 
eadiier  or  accountant,  and  the  secretary.  [Lord  Tenterden,  C.  J.  The 
company  may  not  think  it  expedient  to  name  those  as  officers  to  sue  and  be 
sued.]  By  sect.  10,  an  action  brought  by  one  public  officer  and  tried,  may  be 
pleaded  in  bar  of  another  action  brought  for  the  same  cause  by  any  other  public 
officer  of  the  same  company.  The  plaintiff  ought  to  describe  himself  so  as  to 
enable  the  defendant  to  plead  this  with  precision. 

Lord  TsNTERDEN,  G.  J.  With  regard  to  the  objection,  that  in  some  in- 
stances the  places  of  abode  of  the  partners  are  not  specified  in  the  return,  I  think 
all  the  act  requires  is,  that  the  names  and  places  of  abode  be  specified  as  they 
appear  on  the  books.  Non  constat,  in  this  case,  that  they  were  not :  and  if  it 
were  otherwise,  I  think  it  would  be  going  a  great  way  to  say  that  the  omission, 
in  any  one  instance,  of  a  partner's  place  of  abode  would  make  the  return  void. 
Then  it  is  said  that  in  this  return  no  character  is  given  to  Mr.  Walker  and  Mr. 
Armitage  but  that  of  '^  public  officers  of  the  copartnership."  The  act  requires 
that  tfa«  return  shall  contain  the  names  and  places  of  abode  of  two  or  more 
*7971  *Pf  ^^^^^7  being  members  of  such  copartnership,  who  shall  have  been  ap- 
^  pointed  public  officers,  together  with  the  title  of  office,  or  other  descrip- 
tion of  every  such  public  officer  respectively.  But  it  does  not  appear  that  these 
parties  had  any  other  title  than  that  of  public  officers ;  if  so,  no  other  "  title  of 
office"  could  be  added  to  their  names :  and  the  '<  other  description"  of  each  is 
given.    I  am  therefore  of  opinion,  that  the  return  was  sufficient. 

LiTTLEBALE,  J.  I  am  of  the  same  opinion.  I  think  the  entry  of  each  part- 
ner's place  of  abode  is  not  a  condition  precedent  to  the  right  of  the  officers  to 
recover  in  the  name  of  the  company.  As  to  the  description  of  the  officers,  it 
appears  to  me  that  the  general  designation  of  them  in  this  return  is  no  ground 
of  objection.  If  more  were  required,  it  might  sometimes  be  difficult  to  express, 
without  many  lines  of  description,  the  functions  exercised  by  a  particular  officer. 
All  that  is  required  by  sect.  9  is,  that  actions  be  commenced  and  prosecuted  in 
the  name  of  "any  one  of  the  public  officers  nominated  as  aforesaid  for  the 
time  being  -/'  I  think,  therefore,  that  the  return,  as  proved  on  the  trial,  was 
sufficient 

Parke,  J.  I  am  of  the  same  opinion.  I  do  not  mean  to  say,  that  even  if 
it  had  been  proved  that  the  return,  in  omitting  the  places  of  abode  of  some 
members,  had  not  corresponded  with  the  books,  that  would  have  been  a  valid 
objection  to  the  plaintiff's  right  to  recover  :  my  present  opinion  is,  that  it  would 
not;  and  I  think  it  would  be  very  inconvenient  if  a  company  like  this,  suing 
by  its  public  officer,  were  on  every  occasion  obliged  to  produce  its  books  to  show 
*7981  ^^^^  ^^^  return  was  correct.  *It  appears  to  me,  that  the  certified  copy 
^  produced  from  the  stamp-office  in  this  case,  contained  sufficient  proof  of 
the  autnority  of  the  public  officers  to  sue  under  the  statute ;  and  -  that  the 
action,  therefore,  was  maintainable. 

Taunton,  J.,  concurred.  Bule  discharged. 


FOX  i;.  GAUNT.    JuneS. 

Suspicion  that  a  party  has,  on  a  former  occasion,  committed  a  misdemeanour,  is  no  justi- 
fication for  giving  him  in  charge  to  a  constable,  without  a  justice's  warrant;  and 
there  is  no  distinction  in  this  respect  between  one  hind  of  misdemeanour  and  another, 
as  breach  of  the  peace  and  fraud. 

Trespass  for  an  assault  and  false  imprisonment.  The  defendant  pleaded  the 
general  issue,  and  several  other  pleas,  in  justification :  one  of  which  was,  that 
an  evil-disposed  person  and  common  cheat,  to  the  defendant  unknown,  had 
obldned  goods  from  him  on  false  pretences  (the  particulars  of  which  offence 
were  set  out  in  the  plea);  that  the  plaintiff  afterwards,  and  just  before  the  timo 
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when,  Ac.,  passed  by  the  defendant's  shop,  and  was  pointed  ont  to  him  bj  the 
defendant's  servant  as  the  person  who  had  so  obtained  the  goods,  whereupon 
the  defendant  having  good  and  probable  cause  of  suspicion,  and  vehemently 
suspecting  and  believing  that  the  plaintiff  was  the  person  who  had  committed 
the  offence,  for  the  purpose  of  having  him  apprehended  and  examined  touching 
the  same,  at  the  time  when,  &c.,  gave  charge  of  him  to  a  peace  officer,  and 
requested  such  officer  to  take  and  keep  him  in  custody  till  he  should  be  carried 
before  a  justice,  and  to  carry  him  before  such  justice,  to  be  examined  touching 
the  premises,  and  dealt  '''with  according  to  law ;  on  which  occasion  the  r^ygg 
peace  officer,  at  the  defendant's  request,  did  so  take  him,  &c.,  and  *- 
brought  him  before  a  justice  to  be  examined,  &c.;  and  the  justice,  not  being 
satisfied  of  the  plaintiff's  identity,  discharged  him  out  of  custody,  &c.  Repli- 
cation, de  injuria.  At  the  trial  before  Lonl  Tenterden,  C.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term,  1881,  the  defendant  had  a  verdict  on  the  above 
speciiQ  plea.  A  rule  nisi  was  obtained  in  the  following  term  for  judgment  non 
obstante  veredicto,  on  the  ground  that  a  private  person  could  not  justify  giving 
another  into  custody  on  suspicion  of  a  misdemeanour. 

HiUchvMon  and  Heaton  now  showed  cause.  It  is  true,  the  books  which  treat 
of  arrests  by  private  persons,  make  a  distinction  between  misdemeanour  and 
felony,  but  that  seems  applicable  to  misdemeanours  which  merely  constitute  a 
breach  of  the  peace,  where  it  is  clear  that,  after  the  offence  is  over,  the  arrest 
cannot  be  justified ;  but  offences  partaking  of  the  nature  of  felony  (as  a  fraud, 
which  holders  upon  theft),  may  come  under  a  different  rule.  [Iiord  Tenter- 
DKN,  C.  J.  The  distinction  between  felony  and  misdemeanour  is  well  known  and 
recognised,  but  is  there  any  authority  for  distinguishing  between  one  kind  of 
misdemeanour  and  another?]  There  is  no  direct  authority,  but  in  Hawk.  P.  C, 
book  2,  c.  12,  s.  20,  it  is  said  (after  stating  that  <<  regularly  no  private  person 
can,  of  his  own  authority,  arrest  another  for  a  bare  breach  of  the  peace  after  it 
is  over"),  "  Yet  it  is  holden  by  some,  that  any  private  person  may  lawfully 
arrest  a  suspicious  night-walker,  and  detain  him  till  he  make  it  appear  that  he 
is  a  person  of  good  reputation.  Also  it  hath  been  adjudged^  that  any  one  may 
'''apprehend  a  common  notorious  cheat,  going  about  the  country  with  r^oAA 
false  dice,'  and  being  actually  caught  playing  with  them,  in  order  to  have  I- 
him  before  a  justice  of  peace ;  for  the  public  good  requires  the  utmost  dis- 
couragement of  all  such  persons ;  and  the  restraining  of  private  persons  from 
arresting  them  without  a  warrant  from  a  magistrate  would  often  give  them  an 
opportunity  of  escaping.  And  from  the  reason  of  this  case,  it  seems  to  follow, 
that  the  arrest  of  any  other  offenders  by  private  persons,  for  offences  in  like 
manner  scandalous  and  prejudicial  to  the  public,  may  be  justified.''  The  same 
doctrine  may  be  inferred  from  Hale's  P.  C,  part  2,  c.  10,  and  c.  11,  p.  88,  89. 

Lord  Tenterden,  C.  J.  The  instances  in  Hawkins  are  where  the  party  is 
caught  in  the  fact,  and  the  observation  there  added,  assumes  that  the  person 
arrested  is  guilty.  Here,  the  case  is  only  of  suspicion.  The  instances  in  Hale, 
of  arrest  on  suspicion  after  the  fact  is  over,  relate  to  felony.  In  cases  of  mis- 
demeanour, it  is  much  better  that  parties  should  apply  to  a  justice  of  peace  for  a 
warrant,  than  take  the  law  into  their  own  hands,  as  they  are  too  apt  to  do.  The 
rule  must  be  made  absolute. 

LiTTLEBALE,  Parke,  and  Taunton,  Js.,  concurred.  Bule  absolute. 


•CORPE  V.  GLYN,  Esquire.  [*801 

GLYN,  Esquire,  v,  CORPE.    June  8. 

A  dook  company  were  authoriied  bj  statute  to  aae  and  be  sued  by  their  treasurer,  but 
he  was  not  to  be  liable  in  his  own  person  or  goods  by  reason  of  his  being  defendant 
in  any  snoh  action :  and  all  oosts  incoxred  by  him  in  proseouttng  or  defending  any 
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•odoo  for  the  eompany,  were  to  be  defrayed  out  of  the  moneys  epplioable  to  the  pur- 
poses of  the  act.  Two  actions  between  the  treasurer  and  0.,  in  one  of  which  the 
treasurer  was  plaintiff,  and  in  the  other  defendant,  were  referred  to  an  arbitrator, 
who  awarded  against  the  treasurer  in  both,  with  costs.  The  costs  and  damages 
being  unpaid,  and  an  attachment  being  moved  for  against  the  treasurer,  the  Court 
held  that  he  had  not  rendered  himself  personally  liable  by  submitting  to  an  order  of 
reference ;  and  they  revised  an  attachment,  but  ordered  a  mandamus  to  the  treasurer 
and  directors  to  pay  the  sums  awarded. 

Two  actions  were  at  issue  between  the  above  parties;  the  one  by  Corpe 
against  Glyn  as  treasurer  of  the  St.  Eoitharine  Dock  Company,  for  work  and 
labour  done  for  the  company  under  a  oon tract;  the  other  by  Glyn  as  such  iresr 
surer  against  Corpe,  for  not  duly  executing  such  contract.  Both  causes  were 
referred  to  an  arbitrator,  who  awarded  in  favour  of  the  plaintiff  in  the  first, 
with  2560/.  damages  and  costs;  and  for  the  defendant  in  the  second,  with 
costs.  The  costs  having  been  taxed,  and  being,  as  well  as  the  damages,  un- 
paid, and  the  order  of  reference  having  been  made  a  rule  of  Court, 

OampbeU,  in  this  term,  moved  for  a  rule  to  show  cause  why  an  attachment 
should  not  issue  against  the  defendant  in  the  first  cause  and  plaintiff  in  the 
second,  for  non-payment  of  the  sums  awarded ;  or,  a  mandamus  to  the  trea- 
surer and  directors  of  the  company  to  pay  the  same.  He  contended,  that  the 
act  6  G.  4,  c.  105  (for  making  certain  docks,  &c.,  in  the  parish  of  St.  Botolph 
without  Aldgate,  and  in  the  parish  or  precinct  of  St.  Katharine),  by  which  the 
company  was  incorporated,  though  it  exempted  the  body  and  goods  of  the  trea- 
*8021  ^'^^  ^^^^  responsibility  in  actions  wherein  he  was  defendant,  *£ave  no 
^  such  protection  when  he  was  party  to  an  award,  or  where  he  became 
liable  to  costs  as  a  plaintiff.(a)     A  rule  nisi  having  been  granted, 

Piatt  now  showed  cause.  The  Court  will  not  grant  a  mandamus,  there 
being  another  remedy  by  action  on  the  award.  Nor  can  there  be  an  attach- 
ment, since  the  treasurer,  by  the  express  words  of  the  statute  (sect.  161),  is 
only  a  nominal  plaintiff  and  defendant;  and  his  body  and  goods  are  protected 
by  that  clause.  A  distinction  was  taken,  in  moving,  between  the  cases  where 
he  is  plaintiff  and  where  he  is  defendant ;  but  the  costs  here  are  thrown  into 
one  entire  sum,  and  the  rights  in  which  they  are  due  cannot  be  distinguished. 
[Lord  T£NT£BI)£N,  C.  J.  Does  the  act  make  any  provision  for  recovering 
the  money  when  a  verdict  goes  against  the  treasurer  ?]  None  expressly ;  but 
it  is  clear,  from  sect.  161  and  from  sect.  165,(6)  that  neither  a  treasurer  nor  a 

(a)  By  6  O.  4,  c.  105.  s.  161,  it  is  enacted,  '<That  all  actions  and  suits  to  be  com- 
meneed  or  instituted  by  or  on  behalf  of  the  said  company  shall  and  lawfully  may  be 
commenced,  &c.,  in  the  name  of  the  treasurer  or  any  one  of  the  directors  for  the  time 
bebg,  as  the  nominal  plaintiff  for  and  on  behalf  of  the  said  company ;  and  all  actions, 
&e.,  against  the  said  company  shall  be  commenced,  &c.,  against  the  treasurer,  or  any 
one  of  the  directors  of  the  said  company  for  the  time  being,  as  the  nominal  defendant 
for  and  on  behalf  of  the  said  company ;"  and  that  no  action  or  suit  so  to  be  brought  or 
commenced  by  or  against  the  said  treasurer  or  such  director  shall  abate  by  his  death, 
removal,  &c.  **  Provided,  nevertheless,  that  the  body  or  goods,  chattels,  lands  or  tene- 
ments, of  such  treasurer  or  director,  shall  not  by  reason  of  his  being  defendant  in  any 
sueh  action  or  suit  be  liable  to  be  arrested,  seised,  detained,  or  taken  in  execution ; 
and  provided  that  all  costs  and  expenses  to  be  incurred  by  such  treasurer  or  director 
in  prosecuting  or  defending  any  action  or  suit  for  and  on  behalf  of  the  said  company 
■hail  be  defrayed  out  of  the  moneys  applicable  to  the  purposes  of  this  act ;"  and  such 
treasurer  or  director  may  be  a  witness  in  any  such  action  or  suit. 

(h)  By  sect  165  of  the  statute  it  is  enacted,  *<  That  none  of  the  directors  of  the  said 
company  shall,  by  reason  of  his  or  their  being  parties  or  party  to,  or  making,  signing, 
or  executing  in  their  or  his  capacity  of  directors  or  director  of  the  said  company  pur- 
suant to  this  act,'  any  contract,  covenant,  agreement,  assignment,  conveyance,  or  secu- 
rity, for  and  on  behalf  of  the  company,  or  otherwise  lawfully  executing  any  of  the 
powers  and  authorities  given  to  them,  or  any  of  Uiem,  by  this  act,  be  subject  or  liable 
to  be  sued,  prosecuted,  or  impleaded,  either  collectively  or  individually,  by  any  person 
or  persona  whomsoerer,  in  any  court  of  law  or  equity,  or  elsewhere ;  and  tiiat  the  body 
er  bodies,  goods,  chattels,  lands,  or  tenements  of  the  said  directors,  or  any  of  them, 
shall  not  by  reason,  on  account,  or  in  consequence  of  any  such  contract,  &o.,  or  any 
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director  is  ^intended  to  be  liable  in  his  person  or  goods  in  actions  ^^^ 
against  the  company.     [Lord  Tenterden,  C.  J.     booking  at  that  I- 
clause,  the  Court,  whatever  its  power  may  be,  would  not  be  very  likely  to 
grant  an  attachment,  though  it  might  order  a  mandamus.] 

Campbelif  contrd.  We  do  not  charge  the  treasurer  here  as  defendant  in  tn 
action,  but  as  party  to  a  rule  of  court,  which  he  has  broken.  In  this  capacity 
he  is  liable  like  any  other  individual.  The  objection  to  a  mandamus  is  the 
delay,  which  will  be  very  injurious  to  the  party  making  this  application. 

'''Lord  Tenterden,  C.  J.     No  treasurer  would  ever  submit  to  a  re-  p^gQi 
ference,  if,  by  so  doing,  he  incurred  personal  liability.     You  may  have  ■• 
a  mandamus  returnable  in  eight  days.     Where  an  act  of  parliament  so  clearly 
shows  the  intention  that  a  party  shall  not  be  personally  answerable,  we  cannot 
grant  an  attachment. 

Rule  absolute  for  a  mandamus,  returnable  in  eight  days. 

other  lawful  act  which  shall  be  don«  by  them,  or  any  of  them,  in  the  execution  of  any 
of  Uie  powers  and  authorities  given  to  them,  or  any  of  them,  by  this  act,  be  liable  to 
be  arrested,  seized,  detained,  or  taken  in  ezecntion,  but  that  in  every  such  esse,  any 

Serson  or  persons  making  any  claim  or  demand  upon  the  said  company,  or  upon  any 
irector  or  directors  thereof,  under  or  by  virtue  of  any  such  contract,  &c.,  or  other 
lawful  act  or  acts,  may  sue  and  implead  Uie  said  company  in  the  name  of  their  trea- 
surer, or  any  one  of  the  directors  as  provided  bv  this  act,  in  like  manner  as  if  such 
contract,  &c.,  had  been  entered  into  and  executed  by  such  treasurer  for  and  on  behalf 
of  the  said  company,  or  such  other  act  or  acts  had  been  done  by  him,  and  the  party  or 
parties  so  suing  or  impleading  shall  be  entitled  to  the  same  remedies  as  are  provided 
by  this  act  in  eases  where  authority  is  hereby  giyen  to  sue  and  implead  the  said  com- 
pany in  the  name  of  the  treasurer,  or  any  one  of  the  directors  thereof,  but  not  to  any 
farther  or  other  remedy  whatsoever." 


CLARK  and  Another,  Assignees  of  LIYERSIDGE,  a  Bankrupt,  v. 
CROWNSHAW.(a) 

L.  took  a  lease  of  a  mill  and  iron-forge,  and  bought  the  fixed  and  movable  implements, 
&c.,  but  it  was  agreed  that  they  would  be  delivered  up  at  the  end  or  other  determi- 
nation of  the  term,  at  a  valuation,  if  the  lessors  should  give  fifteen  months*  notice  of 
their  desire  to  have  them.  L.  afterwards  conveyed  all  his  interest  in  the  premises, 
implements,  &c.,  to  a  creditor,  in  trust,  if  default  should  be  made  by  L.  in  paying 
certain  instalments,  to  enter  upon  and  sell  the  same,  and  satisfy  himself  out  of  the 
proceeds,  re-assigning  the  residue:  and  if  the  lessor  should  require  a  resale  of  the 
implements,  &c.,  the  proceeds  of  such  resale  were  to  go  in  discharge  of  the  debt,  if 
unsatisfied.  L.  made  default,  and  subsequentiy  became  bankrupt,  after  which,  and 
during  the  term,  the  creditor,  who  had  not  before  interfered,  entered  upon  the  pro- 
perty :  Held  on  trespass  brought  by  the  assignees,  that  L.  had  at  the  time  of  his 
bankruptcy  the  reputed  ownership  of  the  movable  goods,  but  not  of  the  fixtures. 

Trespass  for  breaking  and  entering  the  premises  of  the  plaintiffs,  and  seis- 
ing, taking  away,  and  converting  their  goods  and  fixtures.  Plea,  not  guilty. 
At  the  trial  before  Tindal,  C.  J.,  at  the  York  assizes,  1830,  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  upon  the  following  case, 
and  to  a  reference  as  to  the  amount  of  damages : — 

In  1824,  Liversidge  and  the  defendant,  being  in  partnership  as  iron-masters, 
took  a  lease  from  Messrs.  Walker  of  a  mill  aud  iron-forge,  with  a  covenant  that 
the  lessees,  their  executors,  &c.,  should,  at  the  expiration  or  other  sooner  de- 
termination of  the  term,  leave  and  ^deliver  up  to  the  lessors,  their  exe-  r^QR 
cutors,  &c.,  all  the  mills,  wheels,  machinerv,  hearths,  hammers,  anvils,  ^ 
bellows,  tools,  utensils,  and  implements  then  used  by  the  lessees,  or  which 
should  be  upon  the  premises,  if  the  lessors  should,  by  writing  under  their 

(a)  This  case  was  argued  and  determined  in  Michaelmas  term,  1881,  but  was  acciden- 
tally omitted  in  its  proper  place. 
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haodB,  fifteen  months  before,  signify  their  desire  of  having  fche  same  so  left,  at 
a  valuation  to  be  made  at  the  end  of  the  term.  The  machinery  and  effects 
belonged  to  Messrs.  Walker,  and  were  sold  by  them  to  Liversidge  and  the  de- 
fendant before  the  execution  of  the  lease.  Messrs.  Walker  were  themselves 
tenants  of  the  premises  under  a  lease  containing  a  similar  covenant  as  to  the 
articles  above-mentioned. 

Liversidge  and  the  defendant  carried  on  the  business  together  till  the  Ist  of 
Jalj,  1828,  when  they  dissolved  partnership,  and  the  defendant  assigned  all  his 
moiety  of  the  partnership  estate  and  effects  (except  such  interest  therein  as  was 
comprised  in  the  deed  next  mentioned),  to  Liversidge,  he  agreeing  to  pay  the 
defendant  500/.,  and  give  security  for  the  further  payment  to  him  of  5200/.,  and 
to  indemnify  him  against  the  partnership  debts.  By  indenture  of  the  same  ls{ 
of  July,  1828  (after  reciting  the  dissolution  of  partnership  and  the  agreement 
above  stated),  it  was  witnessed,  that  in  pursuance  of  the  said  agreement,  and  for 
secnrine  payment  to  the  defendant  of  5200/.  by  instalments,  and  also  for  his 
indemnity  against  the  partnership  debts,  Liversidge  assigned  to  the  defendant 
all  his  estate  and  interest  in  the  lease  of  1824,  and  in  the  messuages,  mills,  &c., 
comprised  in  such  lease,  and  in  the  machinery  and  apparatus  on  the  premises ; 
babendnm  to  the  defendant,  in  trust,  if  default  should  be  made  in  payment  of 
*8061  ^^^  5200/.,  or  if  the  ^defendant  should  be  called  upon  to  pay  any  of  the 
-*  partnership  debts,  and  Liversidge  should  not  repay  the  amount  after  ten 
days'  notice,  then  to  enter  upon  the  said  premises,  machinery,  &c.,  and  sell  and 
dispose  of  the  same  in  satisfaction  of  what  might  be  owing,  and  reassign  the 
residue.  There  was  also  a  provision,  that  if  Messrs.  Walker  should  wish  to 
take  the  machinery,  &c.,  at  a  valuation,  and  should  give  notice  to  that  effect, 
the  proceeds  of  the  sale  to  them  should  go  in  satismction  of  the  5200/.  A 
schedule  of  machinery  was  added,  containing  a  number  of  fixed  and  movable 
articles. 

From  the  time  of  the  dissolution  (which  was  advertised  in  the  Gazette  and 
coantry  papers)  till  the  15th  of  July,  1829,  Liversidge  continued  in  possession 
of  the  premises  and  effects,  carried  on  the  business,  repaired,  altered,  and  added 
to  the  machinery,  and  contracted  large  debts.  On  the  said  15th  of  July  he 
committed  an  act  of  bankruptcy  by  leaving  his  home,  to  which  he  never  re- 
turned. He  had  previously  made  default  in  paying  the  instalments  and  part- 
nership debts.  A  few  days  after  the  act  of  bankruptcy,  the  defendant  entered 
upon  the  premises  and  took  possession  of  the  machinery  and  effects,  comprised 
in  the  assignment.  A  commission  of  bankrupt  was  afterward  issued  against 
Liversidge,  under  which  the  plaintiffs  were  appointed  assignees,  and  the 
question  now  was,  whether  they,  as  such  assignees,  could  recover  in  this  action, 
for  the  fixtures  as  well  as  for  the  movable  goods;  or  the  latter  only,  or  neither. 
This  case  was  now  argued  by 

Royyinsy  for  the  plaintiff.  The  bankrupt  here  had  the  possession,  order,  and 
*8071  ^^sp^i^o^  hoiii  of  the  ^fixtures  and  movables  at  the  time  of  his  bank- 
-*  rnptcy.  This  case  differs  from  Storer  v.  Hunter,  3  B.  &  G.  368.  There 
the  bankrupt  was  under  an  absolute  covenant  to  deliver  up  the  engines,  &c.,  at 
the  expiration  of  the  term ;  and  it  was  therefore  held  that  he  had  only  a  quali- 
fied property  in  them  during  the  term.  But,  in  the  present  case,  the  bankrupt 
held  possession  of  the  effects  subject  to  covenants  for  delivering  them  up  in  cer- 
tain cases  only,  which  would  not  necessarily  occur :  and  nothing,  in  fact,  had 
heen  done  to  put  the  covenants  in  force  at  the  time  of  the  bankruptcy.  [Pabke, 
J.  How  is  this  case  distinguishable,  as  to  the  fixtures,  from  Horn  v.  Baker? 
(9  East,  215.)  The  rest  of  the  case  is  dear.]  The  fixtures  there  belonged  to 
John  Horn,  and  never  were  the  property  of  the  bankrupts  \  permission  only 
was  granted  them  by  deed  to  use,  occupy  and  enjoy  those  articles )  but  here  the 
fixtures  are  treated  by  both  parties,  mortgagor  and  mortgagee,  as  goods  and 
chattek  severed  from  the  realty,  and  as  such  are  assigned  by  way  of  mortgage ; 
and  then,  remaining  in  the  order  and  disposition  of  the  bankrupt,  they  pass 
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under  the  bankruptcy  with  the  goods  and  chattels  not  affixed  to  the  freehold. 

S~^ARKE;  J.  The  ground  of  decision  there  was^  that  the  stills  were  affixed  to 
e  freehold,  and  would  not  pass  to  the  assignees  as  goods  and  chattels  under 
the  statute  21  Jac.  1,  c.  19,  s.  11,  by  reason  of  reputed  ownership  in  the  bank- 
rupt. That  case  must  govern  the  present  as  to  the  fixtures.  Lord  T£NT£B- 
DEN,  C.  J.,  Taunton,  and  Patteson,  Js.,  concurred  as  to  this  point.]  With  re- 
spect to  the  movable  property,  the  Court  then  called  upon 

^Milnevy  for  the  defendant;  who  contended,  on  the  authority  of  Storer  v.  rMAo 
Hunter,  8  B.  &  C.  368,  that  the  bankrupt  in  this  case  had  not  the  pos-  I- 
session,  order,  and  disposition  of  the  movable  chattels  within  the  meaning  of 
the  statute  of  James,  and  of  6  G.  4,  c.  16,  s.  72,  at  the  time  of  his  bankruptcy. 
He  held  them  subject  to  a  right  of  the  defendant  to  re-enter  and  take  them  in  a 
certain  event,  and  that  had  happened  before  Liversidge  became  bankrupt.  The 
defendant  by  re-entering  and  taking  possession  after  the  buikruptcy  did  not 
render  himself  liable  to  an  action  of  trespass,  even  admitting  that  he  was  an- 
swerable to  Liversidge's  assignees  for  the  proceeds  of  the  gO(^,  or  any  part  of 
them. 

Lord  Tenterden,  C.  J.  Although  a  right  of  entry  had  accrued,  the  de- 
fendant suffered  Liversidge  to  continue  in  possession  till  the  bankruptcy.  He 
was  the  reputed  owner  within  the  meaning  of  the  bankrupt  act,  whatever  might 
have  been  the  rights  of  the  defendant  in  other  respects.  As  to  the  other  part 
of  the  case  (the  machinery  and  things  affixed  to  the  freehold),  we  are  bound  by 
Horn  V.  Baker,  9  East,  215. 

Parke,  J.  On  the  default  made  by  the  bankrupt,  the  defendant  should 
have  given  notice,  and  entered  pursuant  to  the  mortgage  deed ;  but  instead  of 
doing  so,  he  allowed  Liversidge  to  retain  the  apparent  ownership,  and  the  right 
of  the  assignees  by  relation  had  attached  before  the  defendant  entered. 

Taunton,  J.  In  Storer  v.  Hunter,  3  B.  &  C.  368,  the  landlord  retamed  an 
interest  in  the  machinery  and  thinss  '''belonging  to  the  colliery;  the  r^Qm 
tenant  never  had  any  absolute  ownership,  but  only  a  qualified  property  in  ^ 
them ;  and  the  landlord  took  possession  of  the  premises  to  which  they  belonged, 
before  the  bankruptcy.  I  think  the  plaintifis  are  entitled  to  judgment  as  to 
the  movable  property. 

Patteson,  J.,  concurred. 

Judgment  for  the  plaintiffs  as  to  the  movable  property. 


The  KING  V.  The  Inhabitants  of  CHILD  OKEFORD.    June  9. 

To  gain  a  settlement  by  hiring  and  Bervice,  the  whole  forty  days'  residence  need  not 
be  within  the  compass  of  a  year  flrom  the  time  of  the  yearly  hiring.  A  servant  was 
hired  for  a  year  on  the  17th  of  April,  1825,  and  served  in  parish  A.  till  the  11th  of 
April,  1826,  when  he  made  a  fresh  agreement  with  his  master  as  a  weekly  senrant, 
and  continued  to  serve  under  that  agreement  for  upwards  of  two  months.  He  resided 
in  parish  A.  from  the  17th  of  April  to  the  8d  of  May,  1825,  when  he  accompanied  his 
master  to  and  resided  in  another  parish  till  the  6th  of  April,  1826.  He  then  returned 
with  his  master  to  parish  A.,  and  resided  there  during  the  remainder  of  his  service, 
rix.,  under  the  first  agreement  Arom  the  6th  to  the  11th  of  April,  and  under  the  second 
for  two  months :  Held,  that  he  gained  a  settlement  in  A. 

Upon  appeal  against  an  order  of  two  justices,  whereby  E.  Miller  was  re- 
moved  from  the  parish  of  Child  Okeford  to  the  parish  of  Mamholly  both  in 
the  county  of  Dorset ;  the  sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case : — 

On  the  17th  of  April,  1825,  the  pauper  was  hired  to  serve  Mr.  J.  Rossiter, 
in  Child  Okeford,  as  a  servant  in  husbandry  at  five  guineas  a  year.  He  served 
him  under  the  agreement  till  the  11th  of  April,  1826,  when  the  pauper  made 

'resh  agreement  with  his  master  at  5s.  a  week  as  an  out-door  servant,  and 
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*8101  ^^^^  ^^^  under  tbia  Beoond  agreement  for  upwards  of  two  ^months. 
^  The  service  was  never  discontinued,  nor  was  the  nature  of  it  changed, 
except  as  to  the  pauper  becoming  an  outdoor  servant,  from  the  11th  of  April, 
1826. 

The  pauper  resided  from  the  17th  of  April,  1825,  till  the  3d  of  May  follow- 
ing in  the  parish  of  Child  Okeford.  On  the  3d  of  May,  1825,  he  accompanied 
bis  master  to  and  resided  in  that  of  Marnhull  till  the  6th  of  April,  1826,  when 
he  returned  with  his  master  to  Child  Okeford,  and  resided  there  during  the 
remainder  of  his  service,  under  the  first  agreement,  from  the  6th  to  the  11th 
of  April,  and,  under  the  second  agreement,  upwards  of  two  months. 

Gamine  and  Lucena,  in  support  of  the  oraer  of  sessions.  It  is  not  neces- 
sary for  the  purpose  of  gaining  a  settlement  by  hiring  and  service,  that  the 
whole  forty  days'  residence  should  be  under  the  yearly  niring.  It  is  sufficient 
if  part  be  under  that  hiring  and  part  under  a  hiring  for  a  less  period.  The 
authorities  establish  that  if  the  pauper  has  the  character  of  a  yearly  servant 
for  any  part  of  the  forty  days,  however  short,  he  gains  a  settlement.  Rex  v. 
Apethorpe,  2  B.  &  C.  892,  shows  only  that  some  part  of  the  service  must  be 
under  a  yearly  hiring,  and  Rex  v,  Adson,  5  T.  R.  98,  decides  that  a  settlement 
may  be  gained  by  serving  a  year  under  different  hirings,  provided  one  of  those 
hirings  be  for  a  year,  though  there  be  less  than  forty  days'  service  under  that 
hiring.  [Lord  Tentbrden,  C.  J.  There  all  but  ten  days'  service  was  antece- 
dent to  the  yearly  hiring.]  It  is  not  necessary  here  to  go  the  whole  length  of 
*8in  *^*'  ^^^^'  ^^  -^^  ^'  *B"g^*^ell,  1  Sess.  Ca.  92, 10  Mod.  287,  Parker, 
-'  C.  J.,  says,  "  If  a  servant  is  hired  during  a  whole  year  from  week  to 
▼eek,  and  is  then  hired  for  a  year,  and  serves  one  week,  this  is  no  settlement,  for 
the  want  of  continuance  in  the  service  for  forty  days  after  the  second  hiring," 
Here  there  has  been  a  residence  of  forty  days  subsequent  to  the  yearly  hiring. 
The  act  13  &  14  Car.  2,  e.  12,  s.  1,  first  required  a  residence  of  forty  days  in 
the  capacity  of  a  servant  in  order  to  give  a  settlement.  The  statute  1  Jac. 
2,  c.  17,  s.  3;  enacted,  that  the  forty  days'  continuance  in  a  parish  intended  by 
the  former  act  to  make  a  settlement,  should  be  accounted  from  the  delivery  of 
a  notice  as  there  specified ;  and  the  3  W.  &  M.  c.  11,  s.  7,  substituted  a  yearly 
hiring  for  the  notice.  Then  as  it  was  necessary  that  the  forty  days'  continu- 
ance m  a  parish  should  be  subsequent  to  the  notice,  it  may  also  be  necessary 
that  they  should  be  subsequent  to  the  yearly  hiring,  but  they  need  not  be 
under  it ;  and  that  is  consistent  with  the  construction  adopted  by  the  Court  in 
Bex  V.  Apethorpe,  2  B.  &  C.  892.  The  words  in  the  8  &  9  W.  3,  c.  30,  s.  4, 
^^eoruinue  and  abide  in  the  same  service  during  the  space  of  one  whole  year,'' 
have  been  held,  in  several  cases,  to  mean  with  the  same  master  or  some  one 
in  privity  with  him.  The  three  requisites,  hiring  for  a  year,  service  for  a  year, 
and  forty  days'  continuance,  are  independent  of  each  other,  but  the  place  of 
residence  must  be  that  into  which  the  pauper  comes  under  the  yearly  hiring. 
Here  the  pauper  resided  forty  days  in  Child  Okeford  after  the  yearly  hiring. 
If  it  is  necessary  that  the  whole  time  should  be  under  the  yearly  hiring,  the 
case  of  Rex  v.  FiUongley,  1  B.  &  A.  319,  cannot  be  supported.  There  it  was 
^8121  ^^^'^^^  ^^^^  ^  residence  *for  three  or  four  days  under  a  yearly  hiring 
-'  was  sufficient. 
Erie  and  Barstow,  contrd.  No  settlement  was  gained,  because  the  fortv 
days'  residence  was  not  completed  within  the  compass  of  the  same  year  with 
the  hiring  for  a  year  and  service  for  a  year.*  In  Rex  v,  Denham,  1  M.  &  S. 
222,  it  was  said  by  Lord  Ellenborouffh  that  the  legislature  by  requiring  a 
hiring  for  a  year  and  a  continuance  and  abiding  in  the  same  service  dunng 
the  space  of  one  whole  year,  seem  to  have  contemplated  something  that  was  to 
be  complete  within  that  period,  and  it  was  decided  that  no  settlement  could  be 
gained  unless  there  was  a  residence  of  forty  days  within  the  compass  of  a  single 
year.  In  Rex  v.  Apethorpe,  2  B.  &  C.  892,  it  was  merely  decided  that  some 
part  of  the  residence  must  be  under  the  yearly  hiring,  and  in  Rex  v,  Findon, 
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4  B.  &  C.  91)  that  the  whole  forty  days  need  not  be  under  the  last  yearly 
hiring ;  but  in  the  latter  case,  the  whole  forty  days  were  comprised  within  a 
year  of  service  (from  the  2d  of  April,  1812^  to  the  2d  of  April,  1813),  in 
which  year,  namely,  in  November,  1812,  the  last  yearly  hiring  took  place. 
This  is  consistent  with  the  rale  that  the  year's  service  need  not  all  be 
under  the  yearly  hiring,  and  which  allows  the  forty  days  to  be  taken  from 
any  part  of  that  year  in  which  all  the  requisites  of  the  statute  are  complied 
with.  In  the  present  case,  the  attempt  is  made  to  take  one  year  for  the 
service,  beginning  before  the  yearly  hiring,  and  another  year  for  the  forty 
days'  residence,  beginning  after  the  yearly  hiring.  But  if  the  forty  days' 
residence  may  be  completed  in  a  different  *year  from  that  in  which  r^coio 
the  year's  service  is  completed,  may  not  the  residence  be  so  completed,  ^ 
although  in  such  different  year  the  party  is  in  a  different  service,  or  in 
no  service  at  all  f  The  principle  of  the  K>rmer  statutes  required  forty  days' 
continuous  residence  after  notice,  as  the  common  law  required  forty  days' 
continuous  abiding  to  make  a  guest  a  resiant  within  the  jurisdiction  of  a  toum 
and  view  of  frankpledge.  When  the  requisites  of  a  settlement  were  extended 
over  a  year,  the  forty  days  were  no  longer  required  to  be  continuous  from  a 
given  event,  but  might  be  taken  from  any  part  of  the  year  in  which  the  party 
was  performing  that  service,  which  dispenses  with  notice.  If  the  settlement 
in  the  present  case  is  established,  the  principle  requiring  a  continuance  for 
forty  days  will  be  frirther  infringed  without  reason,  and  with  increase  of  com- 
plexity ;  because  a  case  may  be  put  of  a  party  reaidins  in  several  parishes  for 
thirty-nine  days  during  the  year  of  service,  and  completing  the  forty  days  in 
each  of  them  after  the  end  of  that  year,  in  which  case  his  settlement  would 
be  varying  from  time  to  time  by  a  mere  residence  for  a  night. 

Lord  Tenterden,  C.  J.  Tne  authorities  establish  that,  in  order  to  gain  a 
settlement  by  hiring  and  service,  some  part  of  the  forty  days'  residence  must 
be  while  the  party  is  serving  under  a  yearly  contract.  It  is  now  sought  to  add 
another  term  to  that,  namely,  that  the  whole  forty  days'  residence  shall  be  within 
a  year  from  the  time  of  the  yearly  hiring.  Hex  v,  Denham,  1  M.  &  S.  221, 
does  not  go  so  far.  Nothing  was  said  in  that  case  as  to  the  *time  when  r^oi  4 
the  computation  of  the  year  was  to  commence.  Lord  EUenborough  ^ 
there  dwells  upon  the  inconvenience  which  would  result  from  picking  out  a 
few  days'  service  in  several  years,  and  thus  extending  the  inquiry  in  a  case  of 
settlement,  through  an  unreasonable  period  of  time ;  but  all  that  is  decided 
there  is,  that  to  give  a  settlement  by  hiring  and  service,  there  should  be  forty 
days'  residence  within  the  compass  of  one  year.  It  is  not  said,  that  that  year 
is  to  be  computed  from  the  time  of  making  the  yearly  contract.  There  is  no 
ground  for  holding  that  it  must  be  so  reckoned. 

LiTTLEDALE,  0.    It  is  Sufficient  if  the  forty  days'  residence  be  within  the 
compass  of  a  year ;  it  need  not  be  within  one  year  from  the  yearly  hiring. 

Parke,  J.,  having  been  present  only  during  a  part  of  the  argument,  declined 
giving  any  opinion. 

Taunton,  J.,  concurred.  Order  of  sessions  confirmed. 


*The  KING  v.  The  Inhabitants  of  PENSAX.     June  9.  [*816 

A.  enclosed  an  aere  of  land  from  a  tommon,  and  built  a  house  upon  it,  for  which  the 
parish  gaTe  him  materials.  Fourteen  years  after,  he  gave  by  parol,  part  of  the  land 
so  enclosed  to  B.,  who  built  a  cottage  on  it,  and  afterwards  enclosed  a  farther  portion 
of  the  common ;  and  B,  occupied  the  whole  premises  for  about  sixteen  years.  The 
copyholders  (who  were  accustomed  every  seyen  years  to  break  down  the  fences  of 
encroachments  on  the  common)  twice  broke  down  the  fences  between  the  common  and 
the  new  land  thus  enclosed  by  B.  (the  fences  between  the  new  and  the  old  endoenre 
having  been  previously  remoyedj,  and  passed  over  that  part  of  the  land  which  had 
been  newly  enclosed  by  B.:  Held,  that  B.  gained  a  settlement  by  estate. 

Upon  an  appeal  against  an  order  of  two  justices,  whereby  Mary  Radford, 


815]  3  Babnewall  k  Adolphus.  357 

widow,  and  her  children,  were  removed  from  the  chapelrj  of  Pensax  to  the 
parish  of  Martley,  both  in  the  county  of  Worcester,  the  sessions  qnashed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case : — 

Marj  Radford  was  the  widow  of  John  Radford,  who  was  the  illegitimate 
child  of  Hannah  Radford.  After  his  birth,  Hannah  married  William  Yamold, 
and  they  resided  in  Pensax,  the  child  John  Radford  living  with  them.  In  the 
ehapelry  of  Pensax  there  is  much  common  or  waste  land,  beneath  which  there 
IB  coal  belonging  to  the  lessees  (under  an  old  demise)  of  the  Dean  and  Chapter 
of  Worcester,  who  are  the  lords  of  the  manor.  Tamold  was  often  relieved  by 
the  officers  of  Pensax,  and  they  furnished  him  with  materials  necessary  for  the 
erection  of  a  cottage  upon  the  common,  which  he  accordinffly  erected,  about 
thirty  years  ago,  having  for  the  purpose  enclosed  an  acre  of  land  of  about  10/. 
in  value.  Sixteen  years  ago  he  gave  part  of  the  land  which  he  had  so  enclosed 
to  John  Radford,  upon  his  marriage  with  the  pauper  Mary,  and  Radford  then 
built  a  cottage  upon  it.  No  deed  was  made  between  them.  After  John  Rad- 
ford had  taken  possession  of  the  cottage  and  land,  he  enclosed  a  small  piece  of 
land  immediately  adjoining  (about  5/.  in  value),  from  the  common,  and  the 
"^8161  ^^^^^  ^^^  afterwards  thrown*  together  by  him.  The  cdpyholders  (who 
^  are  accustomed  to  break  down  the  fences  of  encroachments  once  in  seven 
jears,  to  prevent  persons  enclosing  from  establishing  a  right)  twice  broke  down 
the  fences  between  the  common  and  the  new  land  thus  enclosed  by  John  Radford. 
The  fence  between  the  old  and  the  new  enclosure  had  been  previously  removed. 
The  persons  rode  in  at  one  side  of  the  land,  and  out  at  the  jother  side,  but  they 
did  not  pass  over  that  part  which  had  been  given  to  Radford  by  William  Yar- 
nold.  On  one  occasion,  the  lessees  of  the  minerals  under  the  dean  and  chapter 
sank  a  coal-pit  on  the  land  last  enclosed  by  Radford. 

The  question  for  the  opinion  of  this  Court  was,  whether  John  Radford  ever 
had  such  an  estate  in  the  land  given  to  him  by  William  Yamold,  or  enclosed 
by  himself  from  the  waste,  as  would  give  him  a  settlement  in  Pensax.  The 
case  was  argued  on  a  former  day  in  this  term  by 

Tf  AtVcofitS,  in  support  of  the  order  of  sessions.  If  Yamold  had  held  his  estate 
till  the  present  time,  he  would  have  had  a  good  title  by  uninterrupted  possession 
f<v  twenty  years,  and  would  have  gained  a  settlement.  Then  if  Yamold  would 
have  gained  a  settlement  if  he  had  remained  in  possession,  the  pauper's  husband, 
who  occupied  by  Yamold's  permission  fifteen  years,  gained  a  settlement ;  for  the 
]>os8e8sion  of  the  pauper  may  be  coupled  with  that  of  x  araold,  Rex  v.  Calow,  8  M. 
&  8.  22.  Yamold  was  in  under  some  title  at  the  time  when  he  gave  the  land 
*8171  ^  ^^^  pauper,  and  the  possession  of  the  two  *has  continued  for  thirty 
^  years.  According  to  the  expressions  of  Lord  Ellenborough,  in  Rex  v. 
Calow,  the  subsequent  possession  for  the  last  sixteen  years  reflects  light  on  the 
title  under  which  Yamold  held.  Then  as  to  the  act  done  by  the  copyholders ; 
that  was  a  mere  entry,  and,  not  being  followed  up  by  an  action  within  a  year 
(4  Ann.  c.  16,  s.  16),  is  no  bar  to  the  statute  of  limitations.  Besides,  the 
entry  not  having  been  made  for  the  benefit  of  the  lord,  but  of  the  copyholders, 
the  former  could  not  take  advantage  of  it,  Rex  v.  Woobum,  10  B.  &  C.  846. 

GodtoHy  conird.  Rex  v.  Chew  Magna,  10  B.  &  C.  747,  is  precisely  in  point. 
There,  A.,  being  seised  in  fee  of  a  close  of  land,  gave  a  small  piece  by  parol  to 
B.,  who  built  a  cottage  on  it,  and  resided  in  it  fifteen  years,  when  A.  told  him 
be  had  sold  the  land  to  C,  and  asked  B.  to  give  him  possession,  and  to  sell 
him  his  right.  It  was  agreed  that  A.  should  give  B.  3/.  for  giving  possession, 
and  that  B.  should  take  the  materials.  B.  pulled  down  the  cottage,  and  carried 
away  the  materiaU,  and  delivered  possession  to  C. :  and  B.'s  possession  having 
been  less  than  twenty  years,  it  was  held  he  did  not  gain  a  settlement.  Here 
Tamold,  the  original  donor,  had  no  right  to  give  the  land.  The  cottage  was 
merely  a  parish  nouse.  The  copyholders,  according  to  the  custom  once  in 
^ven  years,  broke  down  the  fences  of  the  land  as  an  encroachment;  and  at  that 
time  the  old  and  the  newly  enclosed  land  had  been  thrown  into  one.  There  was 
never  any  adverse  possession  of  either.  Cur,  adv.  vult. 
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♦Lord  Tbnterdbn,  C.  J.,  now  delivered  the  judgment  of  the  Court.  ^^0 
We  think  this  case  is  not  distinguishable  from  Rex  v.  Woobum,  10  B.  ^ 
&  C.  846,  and  the  pauper's  husband  consequently  gained  a  settlement  bj  estate 
in  Pensax.     The  order  of  sessions  must  therefore  be  confirmed. 

Order  of  sessions  confirmed. 


The  KING  v.  The  Inhabitants  of  SPREYTON.     June  9. 

The  master  of  a  parish  apprentice  being  resident  abroad  (where  he  had  remained  some 
years),  his  steward  assigned  the  apprentice,  by  a  written  instrument,  signed,  Lord 
Viscount  C.  (the  master),  by  J.  P.  his  steward.  J.  P.  had  no  special  authority  to  aasign 
this  or  any  apprentice,  but  he  had  occasionally  made  such  assignments  during  Lord 
C.'s  absence,  and  been  allowed  the  expenses  in  his  account.  The  assignment  was  in 
other  respects  regular.  The  steward  paid  the  new  master  5^,  which  was  allowed  in 
his  account  by  Lord  C,  as  usual : 

Held  (assuming  that  a  master  can  delegate  the  power  of  assigning  an  apprentice,  as  to 
which,  guaere),  that  the  master  must  at  all  events  exercise  his  own  <Uscretion  in  the 
assignment,  and  giye  his  express  authority  to  it ;  that  in  this  case  there  was  no  pre- 
vious authority;  and,  consequently,  that  no  settlement  was  gained  by  senrice  under 
the  assignment. 

Quccre,  whether  a  parish  apprentice  can  be  bound  to  a  person  living  abroad,  though  re- 
taining property  in  the  parish? 

On  appeal  against  an  order  of  two  justices,  removing  Josiah  Lee  from  the 
parish  of  Spreyton,  in  the  county  of  Devon,  to  the  parish  of  Powderham,  in 
the  same  county,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case : — 

On  the  2d  of  October,  1818,  an  order  was  made  by  two  justices  of  the  county 
of  Devon,  under  the  statute  56  G.  8,  c.  139,  for  binding  the  pauper,  a  poor 
child  of  the  parish  of  Powderham,  apprentice  to  Lord  Viscount  Courtenay,  de- 
scribed in  the  order  as  of  Powderham  in  the  said  county,  and  on  the  following 
day  the  pauper  was  bound  accordingly,  in  the  usual  form,  by  indenture^  referring 
to  the  above  order,  with  the  allowance  of  the  two  justices,  to  be  instructed  in 
husbandry  work.  The  indenture  was  executed  by  the  churchwardens  and 
♦overseers  of  Powderham,  but  not  by  Lord  Courtenay.  At  the  time  of  rtgjg 
this  binding,  Lord  Courtenay  was  in  a  foreign  country,  where  he  had  ^ 
been  residing  for  some  years,  and  has  continued  to  reside  ever  since ;  but  during 
all  that  time  he  kept  in  his  own  hands  the  mansion  called  Powderham  Castle, 
and  an  estate  of  between  200  and  300  acres,  all  within  the  parish  of  Powder- 
ham. This  property  was  under  the  care  of  Mr.  John  Pidsley,  Lord  Courtenay's 
steward,  who,  as  the  general  agent  of  Lord  Courtenay,  conducted  all  his  affiurs 
at  Powderham,  but  acted  under  no  power  of  attorney  or  written  instructions. 
When  the  pauper  was  bound  as  above  mentioned,  the  steward  accepted  him  as 
Lord  Courtenay's  apprentice,  and,  intending  to  assign  him  to  a  new  master, 
agreed  with  his  mother  to  take  care  of  him  in  the  parish  of  Powderham  till  he 
could  get  a  place  for  him,  and  allowed  her  a  weekly  sum  for  his  maintenance. 
Some  time  afterwards,  Mr.  Pidsley  agreed  with  one  Richard  Paddon,  living  in 
the  parish  of  Spreyton,  that  Paddon,  in  consideration  of  5/.,  should  take  an 
assignment  of  the  apprentice ;  and  accordingly,  in  January,  1820,  a  written 
instrument  bearing  a  stamp  of  1/.  was  drawn  up,  by  which,  after  reciting  the 
execution  of  the  indenture,  it  was  stated  that  Lord  Viscount  Courtenay,  with 
the  consent  and  approbation  of  two  justices  for  the  county  of  Devon,  did  thereby 
assign  the  apprentice  to  Paddon,  to  serve  him  during  the  residue  of  the  term  of 
apprenticeship ;  and  that  Paddon,  in  consideration  of  the  said  sum  of  5/.,  agreed 
to  accept  and  take  the  apprentice  during  the  residue  of  the  term,  and  acknow- 
ledged himself,  his  executors,  &c.,  bound  by  the  agreements  and  covenants  men- 
tioned in  the  indenture  on  the  part  of  Lord  Courtenay  to  be  performed,  agreeably 
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*8201  ^  ^^^  Btatate,  &o.  *The  instrnment  was  signed  '<  Lord  Yisoount  Courte- 
J  nay,  by  John  Pidsley,  his  steward.  Richard  Paddon."  The  consent  of 
the  two  justices  was  added,  and  subscribed  with  their  names.  Mr.  Pidsley  had 
DO  special  authority,  either  written  or  verbal,  to  assign  apprentices  in  general, 
or  to  sign  this  instrument  for  Lord  Courtenay,  but  did  it  only  by  virtue  of  his 
general  agency.  Ho  had  on  several  occasions  received  parish  apprentices  on 
behalf  of  Lord  Courtenay,  had  expended  sums  for  their  maintenance,  and  had 
paid  money  on  the  assignment  of  them  to  other  masters  (which  assignments 
were  executed  in  the  same  manner  as  the  present),  and  these  sums  were  always 
allowed  him  on  the  annual  settlement  of  his  accounts  with  Lord  Courtenay. 
The  5^  which  he  paid  to  Paddon  on  this  occasion,  was  in  like  manner  allowed. 
The  pauper  served  the  remainder  of  his  term  with  Paddon,  in  Spreyton.  The 
questions  for  this  Court  were,  first,  whether  the  original  binding  was  valid } 
secondly,  whether  the  assignment  was  valid.  This  case  was  argued  (a)  on  a 
former  day  of  the  term. 

Cowder  and  Praed,  in  support  of  the  order  of  sessions.  The  objection  to  the 
iodenture  is  grounded  on  the  statute  56  G.  8,  c.  189,  s.  1,  which  provides  that 
no  child  shall  be  bound  as  a  parish  apprentice,  ''  to  any  person  residing  or  having 
any  establishment  in  trade  at  which  it  is  intended  that  such  child  shall  be  em- 
ployed out  of  the  same  county,  at  a  greater  distance  than  forty  miles  from  the 
parish  or  place  to  which  such  child  shall  belong,''  unless  (where  the  child 
belongs  to  a  place  more  than  forty  miles  from  London)  by  a  special  order  of 
toQi-i  the  justices  who  authorize  the  apprenticing,  to  be  made  in  the  manner 

"  ^  there  pointed  out.  Sect.  5  enacts,  that  no  settlement  shall  be  gained  by 
virtue  of  any  parish  binding,  in  which  the  directions  of  the  act  shall  not  be 
complied  with.  This  statute  does  not  contemplate  the  case  of  an  individual 
residing  personally  out  of  the  country,  but  still  havine  his  establishment  within 
the  distance  at  which  the  act  permits  apprentices  to  oe  bound.  The  object  is, 
that  the  apprentice  shall  not  be  obliged  to  serve  out  of  his  own  county,  at  an 
undue  distance  from  the  place  to  which  he  belongs.  The  precautions  directed 
by  the  act,  and  particularly  by  sect.  8  ^in  case  of  the  master's  residence  or 
establishment  of  business  being  removea),  evidently  have  this  view ;  and  it 
may  be  inferred  from  the  language  of  sects.  2  and  3,  that  this  was  the  whole 
intention  of  the  statute.  All  the  enactments  which  are  essential  for  the  ap- 
prentice's protection  may  be  fulfilled,  whether  the  master  himself  be  in  the 
country  or  not.  Here  the  apprentice  was  not,  in  fact,  bound  out  of  his  own 
parish.  To  hold  that  persons  residing  abroad  could  not  be  obliged  to  take 
apprentices,  would  be  giving  them  an  undue  relief  from  parochial  burdens ;  and 
it  would  be  very  difficult  to  say  what  length  of  absence  would,  or  would  not, 
constitute  an  exemption.  The  obligation  to  receive  parish  apprentices  is  not  a 
personal  charge,  but  in  respect  of  property,  and  does  not  depend  on  residence  in 
the  parish,  Rex  p.  Clapp,  3  T.  R.  107 ;  Rex  v.  Tunstead,  3  T.  R.  523 ;  arid  no 
injury  to  the  apprentice  is  likely  to  result  from  the  binding  to  a  non-resident 
party,  if  he  leaves  a  bailiff  or  steward  on  his  estate,  by  whom  the  property  is 
^gooi  mftoftged,  and  the  ^apprentice  can  be  taken  care  of,  and  over  whom  the 

^  ^  control  of  the  justices  can  be  exercised.  The  pauper  here  was  bound  to 
the  business  of  husbandry,  and  the  master's  establishment  for  that  business, 
though  not  his  personal  residence,  was  within  the  apprentice's  parish.  It  was 
not  necessary  that  Lord  Courtenay  himself  should  execute  the  indenture.  Rex  v. 
Fleet,  Cald.  31.  Secondly,  the  assi^ment,  though  executed  by  Lord  Courte- 
na/s  steward,  and  without  any  special  authoritv,  was  sufficient  under  the  act 
32  G.  3,  c.  57,  s.  7.  No  special  duty  is  thrown  by  that  clause  upon  the  master 
assigning  \  it  is  enough  if  the  transfer  is  made  in  writing,  and  the  party  taking 
the  assignment  becomes  bound  to  fulfil  the  covenants  in  the  indenture,  which  is 
the  essential  part  of  the  transaction.  There  was  no  reason  that  the  steward 
should  not,  as  agent  to  Lord  Courtenay,  execute  this  assignment  (which  is  not 

(a)  Before  Lord  Tenterden,  C.  J.,  littledale,  Parke,  and  Taunton,  Js. 
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an  instrument  under  seal),  as  well  as  perform  any  other  ordinary  business  on 
his  behalf. 

John  Greenwood  and  Cockhum^  contrd.  First,  the  original  bindine  was  not 
valid.  The  power  of  binding  out  poor  apprentices  is  given  by  43  Eliz.  c.  2 ; 
and  the  act  8  &  9  W.  3,  c.  30,  s.  5,  limits,  rather  than  extends  it  in  respect  of 
the  persons  to  whom  such  apprentices  may  be  bound.  Rex  v.  St.  Nicholas  in 
Nottingham,  2  T.  R.  726.  A  penalty  under  the  latter  statute,  for  not  receiving 
an  apprentice,  could  not  be  enforced  against  a  master  living  abroad,  for  the  ap- 
prentice, or  a  counterpart  of  the  indenture,  could  not  be  tendered  to  him  there. 
The  jurisdiction  of  magistrates  between  masters  and  apprentices  upon  summons, 
cannot  take  effect  where  the  master  '''iB  permanently  resident  abroad.  r*Q93 
And  if  these  are  good  objections  to  the  binding,  they  are  not  cured  by  '• 
a  subsequent  recognition  of  it.  Nor  do  the  facts  stated  amount  to  a  recognition. 
It  is  directed  by  56  G.  3,  c.  139,  s.  1  (with  a  view  to  prevent  the  estrangement 
of  children  from  their  parents),  that  the  justices  <' shall  particularly  inquire 
and  consider"  whether  the  master  '<  reside"  or  have  his  place  of  business  within 
a  reasonable  distance  from  the  place  to  which  the  child  belongs ;  but  according 
to  the  argument  on  the  other  side,  the  inquiry  must  in  reality  be  as  to  the  place 
where  the  master  intends  to  employ  the  apprentice.  The  word  "  reside"  in 
cases  like  this  must  be  construed  strictly,  according  to  its  usual  acceptation. 
Rex  V.  Tunstead,  3  T.  R.  523.  The  statute  32  6.  3,  c.  57,  provides  tbat  in 
case  of  the  master's  death  during  the  term  of  the  indenture,  two  justices  of  the 
county,  &c.,  or  place  where  the  master  shall  have  died,  may  make  certain  orders 
respecting  the  apprentice.  In  a  case  like  the  present  these  provisions  could  not 
be  executed.  The  same  may  be  said  of  several  other  directions  of  the  same  act, 
which  are  to  be  fulfilled  by  two  justices  of  the  county,  &c.,  where  the  master 
shall  live.  The  act  4  G.  4,  c.  34,  s.  4,  recites  that  masters  frequently  reside 
at  considerable  distances  from  the  parishes  or  places  where  their  business  is 
carried  on,  or  are  occasionally  absent  for  long  periods  of  time,  either  beyond 
the  seas,  or  at  considerable  distances,  &c. ;  and  empowers  a  justice  or  justices 
in  case  of  complaint  respecting  wages,  to  summon  the  steward,  agent,  &c.,  to 
whom  the  business  of  any  such  master  is  intrusted  during  such  residence  or  oc- 
casional absence,  and  determine  the  ^complaint  as  if  the  master  were  r^ooA 
himself  summoned.  That  could  not  be  done  in  the  present  case.  This  *■ 
is  not  an  <<  occasional  absence,"  but  a  residence  beyond  the  seas.  Then  as  to 
the  assignment.  The  act  32  Ot,  3,  c.  57,  s.  7,  which  empowers  masters  to  assign 
over  apprentices,  clearly  requires  that  the  master,  personally,  should  be  a  party 
to  that  act;  his  mere  concurrence,  or  subsequent  consent,  is  not  sufficient. 
This  appears  also  from  the  form  of  assignment  in  schedule  D.  of  the  act  The 
discretion  which  the  master  is  to  exercise  in  assigning  is  not  superseded  by  the 
intervention  of  the  justices :  and  where  there  is  a  personal  trust,  and  a  discre- 
tion to  be  exercised  in  the  fulfilment  of  it,  the  power  cannot  be  delegated.  The 
Attorney-General  v.  Scott,  1  Ves.  sen.  417.  In  such  a  case,  even  if  a  mere 
assent  be  all  that  is  necessary,  it  cannot  be  given  throueh  the  medium  of 
another  person  holding  a  genend  authority,  though  such  authority  be  conferred 
on  him  by  power  of  attorney,  Hawkins  v.  Kemp,  3  East,  410.  But  here  the 
steward  had  no  power  of  attorney,  or  direct  authority  or  instruction  of  any  kind, 
either  for  binding  this  apprentice,  or  apprentices  generally :  and  supposing  that 
the  facts  stated  amount  to  a  recognition  by  Lord  Courtenay  of  what  had  been 
done,  still,  where  a  power  is  to  be  exercised  with  the  assent  of  a  particular 
party,  the  subsequent  approbation  of  that  party  is  not  equivalent  to  an  authority 
previously  given,  Bateman  v.  Davis,  3  Madd.  98.  And  if  this  were  otherwise, 
here  the  statute  prescribes  a  particular  mode  in  which  the  master  shall  autho- 
rize the  assignment.  Besides,  the  assignment,  by  32  G.  3,  c.  57,  s.  7,  is  to  be 
with  the  ^consent  of  two  justices  of  the  county,  £o.,  or  place  tDhere  tuck  r#oo5 
master  shaU  dwell  Our,  adv.  vulL        ■- 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment  of  the  Court.    After 
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stating  the  facts,  his  Lordship  proceeded  as  follows.  Two  objections  were  relied 
npon  by  the  respondents ;  first,  that  the  original  binding  of  the  apprentice  to  Lord 
Coartenay,  then  residing  abroad,  was  invalid ;  and,  secondly,  that  the  assignment 
was  also  invalid.  It  is  unnecessary  to  decide  the  first  point,  as  we  are  all  of  opi- 
nion that  the  assignment  was  bad.  The  statute  82  Ot.  3,  c.  57,  s.  7,  enacts,  '<  That 
it  shall  and  may  be  lawful  for  any  master  or  mistress  of  any  such  parish  apprentice 
as  aforesaid,  by  endorsement  on  the  indenture  of  apprenticeship,  or  by  other  in- 
Btrument  in  writing,  by  and  with  the  consent  of  two  justices  of  the  peace  of  the 
county,  &c.,  where  such  master  or  mistress  shall  dwell,  testified  by  such  justices 
nnder  their  hands,  to  assign  such  apprentice  to  any  person  who  is  willing  to 
take  such  apprentice  for  the  residue  of  the  term  mentioned  in  such  indenture 
of  apprenticeship :"  provided  that  the  person  to  whom  the  apprentice  is  to  be 
assigned,  shall  at  the  same  time,  '^  by  endorsement  on  the  counterpart  of  such 
indenture,  or  by  writing  under  his  or  her  hand,  stating  the  said  indenture  of 
apprenticeship,  and  the  endorsement  and  consent  aforesaid,  declare  his  or  her 
acceptance  of  such  apprentice,"  and  acknowledge  himself,  herself,  &c.,  bound 
by  the  covenants  on  the  part  of  the  master  or  mistress  to  be  performed.  It 
is  not  expressly  said,  that  the  master  assigning  the  apprentice  shall  himself 
sign  the  instrument;  but  I  do  not  see  how  it  could  be  valid  unless  he  did,  and 
*8261  ^^^  ^^^^  *given  in  schedule  (D.)  purports  to  be  so  signed.  But  assuming 
^  that  a  person  duly  authorized  by  the  master  might  execute  the  assign* 
ment,  we  think  that,  in  this  case,  no  sufficient  authority  is  shown.  The  master 
ought,  at  all  events,  to  exercise  his  own  discretion  as  to  the  making  of  the  as- 
signment. Here  no  discretion  was  exercised  on  his  part.  There  is  no  proof 
of  any  direction  given  by  him :  it  only  appears,  that  after  the  assignment  was 
made,  he  allowed  the  expenses  of  it  in  his  steward's  account.  We  think  that 
is  not  equivalent  to  a  distinct  authority  from  Lord  Oourtenay  to  the  steward  to 
execute  this  instrument  for  him.  No  settlement,  therefore,  was  gained  by  the 
service  in  Spreyton ;  and  whether  the  original  binding  was  valid  or  not,  the 
pauper's  settlement  is  in  the  parish  of  Powderham,  to  which  he  belonged  before 
the  binding,  and  in  which  he  was  bound.  Order  of  sessions  quashed. 


The  KINO  v.  The  Inhabitants  of  ELMLEY  CASTLE.    June  9. 

A  Mred  himself  to  serre  for  a  year,  but  told  his  master,  at  the  time  of  the  hiring,  that 
he  had  been  called  upon  to  serve  in  the  local  militia  the  year  before,  and  expected  to 
be  ealled  oat  again  in  the  May  following ;  and  it  was  agreed  that  the  master  should 
deduct  out  of  lus  wages  1«.  a  day  for  as  many  days  as  he  shoidd  be  absent  on  serrice 
m  the  militia.  A.  haying  senred  under  that  contract  a  year  all  but  fourteen  days, 
duriog  which  he  was  absent  on  service  in  the  militia,  and  It,  a  day  was  deducted  from 
hifl  wages ;  it  was  held,  that  he  thereby,  and  by  virtue  of  the  militia  act,  62  G.  8,  o.  88, 
a.  66,  gained  a  settlement. 

On  appeal  against  an  order  of  two  justices,  whereby  0.  Hall,  his  wife  and 
children  were  removed  from  the  parish  of  Kemerton,  in  the  county  of  Glouces- 
ter, to  the  parish  of  Elmley  Castle,  in  the  county  of  Worcester,  the  sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Oourt  on  the  following  case : — 

6.  Hall,  the  pauper,  hired  himself  on  the  10th  of  October,  1811,  to  Thomas 
*8271  ^^^^^j  ^^  Elmley  Castle,  until  Old  ^Michaelmas-day  in  the  following 
^  year,  at  14/.  14s.  wages.  Having  been  called  upon  to  serve  in  the  War- 
wickshire local  militia  in  the  course  of  the  preceding  year,  he  informed  Bluck 
of  that  fact  at  the  time  of  hiring,  and  at  the  same  time  told  him,  that  he  ex- 
pected to  be  called  out  to  serve  again  in  the  May  following ;  and  it  formed  part 
of  the  agreement  between  them,  that  the  pauper  should  idlow  his  master  to  de- 
duct out  of  his  wages  Is.  a  day  for  as  many  days  as  he  should  be  absent  on  ser- 
vice with  the  militia.  The  pauper  entered  into  the  master's  service,  and  resided 
and  served  the  whole  year  in  the  appellant  parish,  except  fourteen  days,  during 
which  he  was  absent  on  service  with  the  militia.    At  the  end  of  the  year  he 
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received  bis  wages,  with  the  exception  of  14«.  which  Mr.  Black  deducted  for 
the  fourteen  days  absence. 

W.  J,  Alexander  and  Talbot,  in  support  of  the  order  of  sessions.  It  must 
be  conceded,  that  a  balloted  militia-man  is  incapable  of  making  an  unconditional 
contract  to  serve  for  a  whole  year,  and  upon  that  ground  it  was  held,  in  Bex 
v.  Holsworthy,  6  B.  &  C.  283,  where  it  appeared  that  the  pauper  did  not,  at 
the  time  of  hiring,  inform  his  master  of  his  being  a  militia-man,  that  he  gained 
no  settlement  by  serving  for  a  year  under  such  a  contract :  but  here  the  pauper 
did,  at  the  time  of  the  hiring,  communicate  to  his  master,  the  fact  of  his  being 
liable  to  be  called  out  to  serve  in  the  militia.  That  case  was  recognised  in  Rex 
V.  Taunton  St.  James,  9  B.  &  C.  881,  where  also  the  pauper  had  not  communi- 
cated to  the  master  the  fact  of  his  being  in  the  militia,  and  it  was  held,  that 
notwithstanding  '''the  48  G.  3,  c.  Ill,  s.  15,  the  militia  act  then  in  force,  r^anQ 
he  was  not,  at  the  time  when  he  hired  himself,  capable  of  making  an  I- 
absolute  contract  to  serve  for  a  year  ]  and,  consequently,  that  he  was  not  law- 
fully hired  for  a  year,  and  gained  no  settlement.  Here,  the  pauper  made  a 
conditional  contract  only,  which  it  was  competent  for  him  to  do.  There  was, 
therefore,  a  good  contract  of  hiring  for  a  year ;  and  by  the  last  local  militia  act, 
the  52  G.  3,  c.  38,  the  sixty-fifth  section  of  which  repeals  the  48  G.  3,  c.  Ill, 
and  which  received  the  royal  assent  on  the  20th  of  April  1812,  it  is  expressly 
provided  (as  in  sect.  15  of  the  former  act)  that  no  service  by  any  apprentice 
or  servant  in  the  militia  shall  be  deemed  an  absence  from  the  master's  service. 
At  all  events,  there  was  a  dispensation  by  the  master  with  the  service,  for  there 
was  an  allowance  made  to  him  for  the  time  the  pauper  was  absent,  and  he  took 
him  again  into  his  service  when  his  duty  of  a  militia-man  had  ceased.  Besides, 
this  case  fails  within  Bex  v,  Westerleigh,  Burr.  S.  G.  753,  and  Bex  v.  Winch- 
combe,  Dougl.  391.  In  the  former  case  the  pauper  told  his  mistress  that  he 
was  in  the  militia,  and  he  might  be  absent  about  a  month  in  a  year  to  attend 
on  that  duty,  and  he  would  pav  a  man  to  serve  in  his  place,  or  else  he  would 
make  her  an  allowance  out  of  his  wages  for  the  time  he  was  absent.  In  the 
latter  case,  the  pauper,  being  hired  for  a  year,  told  his  master,  that,  being  a 
balloted  man  in  the  militia,  he  should  be  absent  for  a  month,  and  in  lieu  of 
that  month  would  serve  another  at  the  end  of  the  year ;  and  these  hirings  were 
held  to  be  good  on  the  following  grounds,  as  stated  by  Mr.  Nolan,  1  Nolan, 
383,  that  there  was  not  a  chasm  in  the  contract,  but  a  dispensation  with  the 
^personal  service ;  that  it  was  not  an  absolute  exception  of  a  month ;  r^ooo 
there  was  an  alternative,  as  it  might  happen  that  the  servant  would  not  >- 
be  called  out ;  and  the  agreement  as  to  the  absence  for  a  month  in  the  militia, 
was  only  what  would  have  been  implied,  and  what  the  master  must  have  con- 
sented to,  as  the  law  would  have  compelled  the  absence,  and  the  exception  was 
not  of  time  which  it  was  in  the  option  of  either  to  dispense  with.  In  the  sub- 
sequent case  of  Bex  v.  The  Inhabitants  of  Over,  1  East,  599,  Lord  Kenyon 
said,  that  Bex  v.  Winchcombe  was  decided  altogether  on  the  last  of  these 
grounds.     Here  the  Court  called  upon 

Justice  and  Greaves,  contrd.  It  is  conceded  that  this  was,  in  the  first  instance, 
a  conditional  hirine ;  that  is,  the  hiring  was  for  a  year,  provided  the  party 
should  not  be  called  out  to  serve  as  a  militia-man.  But  the  moment  he  was 
called  out,  it  had  the  same  effect  as  if  the  number  of  days  which  he  served  in 
the  militia  had  been  excepted  out  of  the  contract  In  Bex  v.  Arlington,  1  East, 
239,  the  pauper  was  hired  for  a  year  as  a  shepherd,  to  receive  weekly  wages, 
with  liberty  to  be  absent  during  the  sheep-shearing  season,  but  to  find  a  man  at 
his  own  expense  to  do  his  work  during  his  absence,  his  own  wages  to  go  on 
during  the  whole  time;  and  it  was  held  he  gained  no  settlement,  because  there 
was  an  exception  in  the  original  contract.  In  Bex  v,  Martham,  1  M.  &  S.  622, 
where  it  was  held  that  a  settlement  had  been  gained,  there  was  no  exception  of 
time  when  the  contract  was  made,  but  it  was  merely  stipulated  that  there 
should  be  a  deduction  from  the  wages,  provided  the  pauper  were  prevented  from 
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*8301  ^^^'^^S  ^y  ^^  freather^  illness,  &o.  The  oases  decided  as  to  militia- 
•'  men  were  spoken  of  with  disapprobation  by  Lord  EUenborough,  in  Rex 
V,  Beaulieu,  3  M.  &  S.  229.  In  Rex  v.  South  Killingholme,  10  B.  &  C.  802, 
the  pauper  hired  himself  at  5/.  a  year  to  his  aunt,  who  occupied  six  acres  of 
land ;  when  she  had  no  work  for  him,  he  was  to  work  for  anybody,  foi^  his  own 
benefit;  and  it  was  held  that  this  was  an  exceptive  hiring,  and  that  service  under 
it  did  not  confer  a  settlement.  [Lord  Tenterden,  C.  J.  How  can  you  get 
over  the  sixty-fifth  section  of  the  52  O.  8,  c.  38  f ]  That  applies  only  to  con- 
tracts existing  at  the  time  of  the  ballot  or  enrolment,  and  not  to  contracts  Sub- 
sequently made.     Here,  the  contract  of  hiring  was  made  after  the  enrolment. 

Lord  Tenterden,  C.  J.  I  think  the  pauper  clearly  gained  a  settlement  in 
the  parish  of  Elmley  Castle,  and  my  opinion  is  founded  on  the  terms  of  the 
contract  of  hiring,  and  the  language  of  the  sixty-fifth  section  of  the  52  G.  3, 
c.  38.  It  appears  that  the  pauper,  on  the  10th  of  October,  1811,  hired  himself 
to  Old  Michaelmas-day  following ;  and  he  informed  his  master,  at  the  time  of 
hiring,  that  he  had  been  called  upon  to  serve  in  the  militia,  in  the  course  of 
the  preceding  year,  and  expected  to  be  again  called  out  to  serve  in  the  May 
following ;  and  it  was  part  of  the  agreement,  that  his  master  should  deduct  out 
of  his  wages  Is,  a  day  for  as  many  days  as  the  pauper  should  be  absent  on 
service  in  the  militia.  There  is  nothing  of  absolute  exception  in  the  terms  of 
the  contract.  The  exception  or  condition,  if  any  such  there  was,  arose  from  the 
*8311  ^P^'^^^^^  ^^  ^^^  ^^  ^^®  individual.  He  was  a  militia-man,  and,  *aB 
^  such,  was  bound  by  law  to  serve,  if  called  upon  so  to  do.  Then  the  48 
6.  3,  c.  Ill,  8.  15,  and  the  52  G.  8,  o.  38,  s.  65,  enact,  <<  that  no  ballot,  enrol- 
ment, and  service,  under  this  act,  shall  extend  to  make  void,  or  in  any  manner 
to  affect,  any  indenture  of  apprenticeship  or  contract  of  service  between  any 
master  or  servant,  notwithstanding  any  covenant  or  agreement  in  any  such  in- 
denture or  contract,  and  no  service  under  this  act,  of  any  apprentice  or  servant, 
shall  be  deemed  to  be  an  absence  from  service,  or  a  breach  of  any  covenant  or 
agreement  as  to  any  service  or  absence  from  service  in  any  indenture  of  appren- 
ticeship or  contract  of  service.^'  The  service  of  the  pauper,  therefore,  in  the 
militia,  is  not,  in  point  of  law,  an  absence  from  his  service  with  his  master.  It 
is  true,  that  in  this  case,  the  parties  by  their  contract  have  provided,  that  while 
the  pauper  was  serving  in  the  militia,  though,  in  point  of  law,  he  must  be  con- 
ndered  as  serving  his  master,  he  was  not  to  receive  any  wages.  But  that  makes 
no  difference ;  the  general  words  of  the  act  are  sufficient  to  enable  us  to  say, 
that  under  such  a  contract  as  the  present,  and  notice  having  been  given  at  the 
time  of  hiring,  that  the  servant  was  liable  to  be  called  on  to  serve,  he  was,  in 
point  of  law,  serving  his  master  while  he  was  in  the  militia,  so  as  to  acquire  a 
settlement  by  hiring  and  a  service  for  a  year. 

LiTTLEDALE,  J.  This  case  comes  very  near  those  of  Rex  v,  Westcrleigh, 
Burr.  S.  G.  753,  and  Rex  v.  Winchcombe,  Dougl.  391 ;  but  whether  those  de- 
cisions were  right  or  not,  the  effect  of  the  clauses  in  the  militia  act  is  to  place 
this  party  in  the  same  situation  as  if  he  had  served  the  master  during  the  time 
he  was  in  the  militia. 

*8321  *I*ABKE,  J.  This  case  is  undoubtedly  very  like  Rex  v.  Westerleigh, 
J  Burr.  S.  C.  753,  and  Rex  w.  Winchcombe,  Dougl.  391.  In  Rex  v,  Taun- 
ton St.  James,  9  B.  &  0.  831,  the  objection  was,  that  the  pauper  was  not,  when 
he  hired  himself,  capable  of  making  an  absolute  contract  to  serve  for  a  year, 
and,  therefore,  having  made  such  contract  without  reference  to  his  liability  as  a 
militia-man,  he  was  not  lawfully  hired  for  a  year,  and  gained  no  settlement. 
But  here,  the  pauper  did  communicate  the  fact  of  his  being  a  militi»-man  to 
the  master.  There  is  nothing  in  that  case  to  show  that  under  such  circum- 
stances a  service  in  the  militia  jnay  not  be  considered  as  service  to  the  master. 

TAVNTONr,  J.  I  am  of  the  same  opinion,  and  I  think  the  sessions  would 
have  done  better  not  to  send  up  this  case.  Rex  v.  Westerleigh,  Burr.  S.  C.  753, 
and  Bex  v.  Winchcombe,  Dougl.  391,  were  decided  by  Judges  who  were  eminent 
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sessions  lawyers^  and  I  think  the  principles  upon  which  those  decisions  took 
place  are  correctly  stated  hy  Mr.  Nolan,  in  his  Treatise  on  the  Poor  Laws.  Bex 
V,  Holsworthy,  6  B.  &  C.  282,  was  decided  on  the  ground  that  the  pauper  did 
not,  at  the  time  of  hiring,  inform  his  master  that  he  was  a  militiarman.  Here 
the  pauper  did  so.  There  was  a  good  hiring  for  a  year.  The  statute  enacts, 
that  no  service  in  the  militia  shall  be  deemed  to  be  an  absence  from  service  with 
the  master;  but,  independently  of  that  statute,  my  opinion,  founded  on  the 
decisions  of  Bex  v.  Westerleigh  and  Bex  v.  Winchcombe,  would  have  been  the 
same.  Order  of  sessions  confirmed. 
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Appellants  against  an  order  of  removal,  proved  that  J.  J.,  the  father  of  the  pauper's 
wife,  being  seised  in  fee  of  land,  and  having  several  children,  it  was  in  his  lifetime 
agreed  between  them  that  part  of  the  land  should  be  allotted  to  each  chUd,  in  pursu- 
ance of  which  agreement,  on  the  marriage  of  the  pauper  in  1808,  a  portion  of  the 
land  was  allotted  to  him,  upon  which  he  built  a  house,  and  resided  in  it  for  sixteen 
years,  and  then  sold  the  whole  for  602.  to  a  party  who  held  it  ever  since.  The  re- 
spondents then  produced  a  conveyance  to  the  pauper  of  the  land  in  question  in  1815 
by  8.  J.,  the  eldest  son  and  heir  at  law  of  J.  J.  It  recited,  that  the  pauper  had 
agreed  to  purchase  the  above  parcel  of  land  of  S.  J.,  and  had  paid  him  two  guineas 
for  the  same,  but  no  conveyance  thereof  had  yet  been  made ;  and  then  expressed,  that 
in  consideration  of  that  sum,  S.  J.  bargained  and  sold,  &o. : 

Held,  that  the  appellants  were  not  estopped  by  the  recital  of  this  deed  fh>m  giying  parol 
evidence  that  the  consideration  stated  in  the  deed  was  never  paid  or  intended  to  be 
paid,  and  that  the  deed  was  made  for  the  purpose  of  confirming  the  pauper's  tiUe  to 
the  land  allotted  to  him  in  virtue  of  the  above-mentioned  parol  agreement. 

On  appeal  against  an  order  of  two  justices,  whereby  William  Smith  and  his 
wife  and  children,  were  removed  from  the  parish  of  Cheadle,  in  the  county  of 
Stafford,  to  the  township  of  Scropton  and  Foston,  in  the  county  of  Derby,  the 
sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case: — 

The  settlement  of  the  pauper,  W.  Smith,  at  the  time  of  his  marriage  in  1808, 
was  in  the  appellant  township  of  Scropton  and  Foston.  The  appellants,  in 
order  to  establish  a  subsequent  settlement  by  estate  in  Cheadle,  the  respondent 
parish,  proved  that  John  James,  the  father  of  the  pauper's  wife,  had  been  seised 
in  fee  of  a  house  and  some  land  in  Cheadle,  on  which  he  resided  with  his  family 
(a  wife  and  five  children),  and  of  which  he  continued  in  possession  till  1807, 
when  he  died  intestate,  leaving  his  eldest  son,  Simon  James,  his  heir  at  law. 
It  had  been  agreed  in  the  lifetime  of  John  James,  by  all  the  members  of  the 
family,  including  Simon  James,  that  the  four  younger  children  (of  whom  the 
pauper's  wife  was  one),  should  have  a  parcel  of  the  said  land  allotted  to  each  of 
them,  in  order  that  they  might  build  houses  thereon  respectively,  when  they 
could  raise  the'  money.  In  pursuance  of  this  agreement,  a  portion  of  the  land 
was  staked  out  for  the  *pauper  to  build  on  a  short  time  after  his  mar-  1^334 
riage,  and  he  built  a  cottage  thereon  upwards  of  twenty-one  years  since,  ^ 
in  which  he  resided  sixteen  or  seventeen  years,  and  then  sold  it  for  60/.  to  one 
John  Higgs,  who  still  has  it.  The  land  so  staked  out  was  a  small  plot,  about 
four  yards  by  six  or  seven,  and  the  full  value  of  it  in  fee  before  the  oottage  was 
built  was  two  guineas  or  two  guineas  and  a  half.  When  the  cottage  was  built, 
Simon  James  (the  eldest  son  of  John),  who  lived  within  a  few  yards,  assisted 
the  pauper  in  staking  out  the  land,  and  in  doing  some  of  the  work  at  the  foun- 
dation. On  the  part  of  the  respondents,  indentures  of  lease  and  release  of  the 
6th  and  7th  of  January,  1815,  were  produced  and  proved,  for  the  purpose  of 
showing  that  this  land  had  been  purchased  by  the  pauper  for  a  money  conside- 
ration not  auounting  to  30/.  The  release  was  between  Simon  James  (therein 
described  as  eldest  son  and  heir  at  law  of  John  James,  deceased),  of  the  first 
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{Art;  William  Smith,  the  pauper,  of  the  second  part,  and  John  Moreton 
(therein  described  as  a  trustee  nominated  b^  and  on  behalf  of  the  said  William 
Smith)  of  the  third  part ;  and  after  reciting,  that  <'  the  said  William  Smith 
some  time  since  agreed  to  purchase  from  the  said  Simon  James  the  plot  or 
parcel  of  land  thereinafter  mentioned,  and  had  paid  the  said  Simon  James  the 
sum  of  21,  2s,  as  consideration  for  the  same,  and  lately  erected  a  dwelling-house 
thereon,  but  no  conveyance  thereof  had  yet  been  made,''  it  was  witnessed,  that 
for  and  in  consideration  of  21,  2s,  to  the  said  Simon  James  in  hand  paid  by  the 
said  William  Smith  at  or  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  Simon  James  did  thereby  acknowledge,  and  thereof  did  acquit 
*S351  ^"^  ^^^  ^^^^  discharge  the  said  William  '^Smith,  his  heirs,  &c. ;  he  the 
^  said  Simon  James  did  grant,  bargain,  &o.,  the  said  plot  of  land,  and  the 
said  house  erected  thereon,  to  the  pauper,  his  heirs  and  assigns,  &c.  Each  of 
these  deeds  was  stamped  with  a  15«.  stamp.  The  evidence  of  the  pauper,  and 
also  of  one  Jeremiah  Robinson  Twho  was  not  a  party  to  the  deed;,  was  then 
tendered  on  the  part  of  the  appellants,  and  objected  to  on  the  other  side,  but 
received  by  the  Court,  to  show  that  the  consideration  stated  in  the  deed  was 
not  paid,  nor  intended  by  the  parties  to  be  paid ;  and  that  the  deed  was  onlv 
made  for  the  purpose  of  confirming  the  pauper's  title  to  the  plot  of  land  which 
had  been  allotted  to  him  shortly  after  his  marriage,  under  the  parol  arrange- 
ment between  John  James  and  his  children.  The  sessions  found  that  the  con- 
sideration mentioned  in  the  deed  was  not  paid,  nor  intended  to  be  paid.  The 
qaestiona  for  the  opinion  of  this  Court  were,  1st,  whether  the  last-mentioned 
evidence  was  properly  admitted  f  and  if  it  was,  then,  2dly,  whether,  on  all  the 
&cts  of  the  case,  the  pauper  acquired  a  settlement  in  the  respondent  parish  ? 

Shuit  and  Whaieley,  in  support  of  the  order  of  sessions.  The  evidence  was 
properly  received,  at  M  events,  to  show  that  the  deed  was  void  as  being  a  fraud 
on  the  revenue  laws ;  for  the  stat.  48  G,  3,  c.  149,  Sched.  part  1,  tit.  Convey- 
ance, requires  a  stamp  of  lbs.  where  the  purchase  or  consideration  money  does 
not  amount  to  50?.,  but  where  it  exceeds  that  sum,  and  does  not  amount  to 
150?.,  a  stamp  of  1?.  Now,  the  deed  on  the  face  of  it  had  a  proper  stamp;  but 
the  actual  value  of  the  property  being  60?.  (for  it  was  sold  for  that  sum  a  few 
*8361  years  after  the  deed),  the  stamp  was  insufficient.  But  '''the  parol  evi- 
^  dence  was  admissible  on  another  ground,  because,  though  the  parties 
to  the  deed  might  be  estopped  by  it  from  saying  that  it  was  not  made  for  a 
money  consideration,  the  parish  officers,  who  are  neither  parties  nor  privies, 
are  not.  Starkie  on  Evidence,  1051 ;  Rex  v.  Scammonden,  3  T.  R.  474 ; 
Rex  V.  Laindon,  8  T.  R.  879.  In  Rex  v,  Olney,  1  M.  &  S.  387,  the  appellants 
were  admitted  to  prove  that  only  12?.  purchase-money  was  paid  for  a  messuage  by 
the  pauper,  though  the  deed  by  which  it  was  conveyed  to  him  stated  52?.  to  have 
been  paid.  Then,  supposing  the  evidence  properly  received,  the  pauper  clearly 
acquired  a  settlement  by  estate,  the  property  having  been  possessed  uninter- 
ruptedly by  and  through  him  for  more  than  twenty  years,  Rex  v.  Cold  Ashton, 
Burr.  S.  C.  444 ;  Rex  v.  Butterton,  6  T.  R.  554 ;  Rex  v,  Calow,  3  M.  &  S.  22. 

Gorbet  and  Whitcombe,  contrd.  The  sessions  have  not  found  fraud ;  and  even 
if  there  had  been  a  fraud  on  the  revenue,  the  deed,  as  between  the  parties, 
might  have  been  valid.  Doe  d.  Kettle  v,  Lewis,  10  B.  &  C.  673 ;  Robinson  v, 
Ma^onell,  5  M.  &  S.  228.  Then,  as  to  the  next  point;  the  evidence  merely 
went  to  show  that  the  two  guineas  were  not  paid,  or  intended  to  be  paid ;  it 
was  not  offered  for  the  purpose  of  proving  that  any  other  consideration  was  in 
question,  or  whether  or  not  such  different  consideration  was  paid,  or  intended 
so  to  be.  Rex  v.  Scammonden,  3  T.  R.  474,  and  Rex  v.  Laindon,  8  T.  R. 
379,  only  establish  that  parol  evidence,  though  not  receivable  to  contradict  a 
*8371  ^^^'  ™^y  ^  admitted  to  ascertain  an  independent  fact :  but  here^  *the 
-'  object  of  the  evidence  was  merely  to  contradict  a  particular  fact  recited 
in  the  deed,  viz.,  that  two  guineas  was  the  consideration  paid.  In  Rex  v. 
Scammonden,  3  T.  R.  474,  the  evidence  was  given  to  establish  a  fact  consistent 
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with  the  deed;  namelj,  that  a  further  sum  than  that  mentioned  therein  was 
paid ;  but  here  the  effect  of  the  evidence  is  to  show  that  no  consideration  what- 
ever was  paid,  and  that  is  to  contradict  the  deed.  Then,  as  to  the  adverse  pos- 
session, if  the  pauper  had  brought  an  ejectment,  a  conveyance  under  these 
circumstances  would  be  evidence  to  prove  that  lie  was  not  seised  before  its 
date,  7th  of  January,  1815,  and  then  there  has  not  been  twenty  years'  adverse 
possession. 

Lord  Tentebden,  C.  J.  I  think  a  settlement  was  gained  in  Gheadle.^  The 
appellants  proved  that  John  James,  the  father  of  the  pauper's  wife,  being  seised 
in  fee  of  a  house  and  land  in  Cheadle,  and  having  several  children,  it  was 
agreed  among  them  in  his  lifetime  that  a  part  of  the  land  should  be  allotted  to 
each  of  them.  One  of  the  children  married  the  pauper  in  1808,  and,  soon  after, 
in  pursuance  of  the  agreement,  a  portion  of  the  land  was  staked  out,  upon  which 
the  pauper  built  a  house,  and  after  residing  there  seventeen  years,  he  sold  the 
house  for  60/.  There  having  been  twenty  years'  possession,  the  case  thus  far 
showed  such  an  estate  as  gave  the  pauper  a  settlement.  To  avoid  this  settle- 
ment by  estate,  the  parish  officers  of  Cheadle  proposed  to  show,  by  the  deed  of 
1815,  that  the  pauper's  title  to  it  accrued  by  a  purchase  for  a  money  considera- 
tion not  amounting  to  80/.  That  deed  recited,  that  Smith  *had  agreed  to  pteooo 
purchase  the  land  for  the  consideration  of  two  guineafl.  The  other  parish  ^ 
alleged  in  answer  that  the  recital  was  not  true,  and  that  the  real  consideration 
was  not  a  money  consideration ;  and  they  gave  evidence  that  the  two  guineas 
were  not  paid,  or  intended  to  be  paid,  and  that  the  only  object  of  the  parties  in 
executing  this  deed  was  to  confirm  the  pauper's  title.  The  objection  is,  that 
evidence  to  contradict  the  statement  of  the  consideration  in  the  deed  ought  not 
to  have  been  admitted.  Now,  the  parties  to  the  deed  might  be  estopped  by  it 
from  saying  that  this  was  not  a  purchase  for  a  money  consideration ;  but  the 
parish  officers,  who  are  strangers  to  it,  are  not.  If  that  were  otherwise,  the 
greatest  inconvenience  and  injustice  might  arise,  because  a  settlement  might  be 
acquired  or  not  according  to  the  language  used  by  parties  in  an  instrument 
of  this  nature.  The  evidence  was,  in  my  opinion,  properly  received,  as 
showing,  not  that  the  deed  was  void,  but  that  this  was  not  a  purchase  for  a  money 
consideration. 

LiTTLEDALE,  J.,  concurred. 

Parke,  J.  It  is  quite  clear,  that  although  the  parties  to  this  deed  were 
estopped  by  it,  strangers  were  not,  and  consequently  the  parish  officers  might 
show  the  real  nature  of  the  transaction.  If  this  were  not  so,  parishes  might  be 
burthened  with  settlements  for  which  there  was  no  colour.  It  is  clear  that  a 
settlement  was  gained  in  this  case  by  an  estate  voluntarily  conveyed  to  the 
pauper. 

Taunton,  J.,  concurred.  Order  of  sessions  confirmed. 


*FOLLIOT  NASH  and  Others  v,  BENJAMIN  COATES,  JOHN  r*QQo 
COLLOE,  SAMUEL  NASH,  MARY  NASH,  Widow,  FREDE-  L  ^"^^ 
RICK  WILLIAMS,  an  Infant,  JOHN  NASH,  the  younger,  an  Infant, 
and  JOHN  NASH. 

Testator  devised  lands  to  trustees  and  the  suryiror  of  them,  and  the  heirs  of  sneh  Burriyor, 
in  trust  for  F.  W.,  then  an  infant,  till  he  should  arriye  at  the  age  of  twenty-one  jears, 
upon  his  legally  taking  and  using  the  testator's  surname ;  and  then,  upon  his  attaining 
such  age,  and  taking  that  name,  habendum  to  him  for  life ;  and  from  and  after  his 
deceattj  to  hold  to  the  trustees  and  the  surriYor  of  them,  and  the  heirs  of  such  surriyor, 
to  preserye  contingent  remainders,  in  trust  for  the  heirt  maU  of  F.  W.,  taking  the 
testator^a  name,  and  the  heirs  and  assigns  of  such  mi^e  issue  for  eyer ;  but  in  default  of 
such  male  issue,  then  oyer :  Held,  that  the  trustees  did  not  take  the  legal  estate  In  the 
lands  deyised,  but  that  F.  W.  took  a  legal  estate-tail  in  them  on  his  coming  of  age 
and  adopting  the  testator's  sumame. 
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The  following  case  was  sent  by  the  Ykse-ChaQcellor  for  the  opinion  of  this 
Court: 

Richard  Naah,  by  his  will  dated  May  5th,  1814,  devised  as  follows : — "  I 
gi?e  to  my  trustees,  Benjamin  Coates,  John  Colloe,  and  Samuel  Nash,  certain 
lands  and  premises  (described  in  the  will)  in  the  county  of  Hereford,  to  hold  to 
mj  said  trustees  and  the  snrviyor  of  them,  and  the  heirs  of  such  survivor,  in 
trust  for  FoUiot  Williams,  now  an  infant,  my  natural  son,  till  he  arrives  at  the 
age  of  twenty-one  years,  upon  his  legally  taking  and  using  the  surname  of  Nash, 
in  lieu  and  instead  of  that  of  Williams,  and  then,  upon  his  attaining  such  age 
and  legally  taking  the  name  of  Nash  as  aforesaid,  and  using  the  same,  to  hold 
to  him,  the  said  Folliot  Williams,  then  taking  the  name  of  Nash,  for  and 
during  the  term  of  his  natural  life ;  and  from  and  after  his  decease,  to  hold  to 
my  said  trustees  and  the  survivor  of  them,  and  the  heirs  of  such  survivor,  to 
preserve  contingent  remainders,  in  trust  for  the  heirs  male  of  the  body  of  the 
said  Folliot  Williams,  taking  the  name  of  Nash,  lawfully  issuing,  and  the  heirs 
and  assigns  of  such  male  issue  for  ever ;  but  for  want  of  and  in  default  of  such 
*8401  ™^^  '^^^Q  lawfully  issuing,  then  in  trust  for  my  natural  son  ^Frederick 
-'  Williams,  brother  of  the  said  Folliot  Williams,  on  his  attaining  the  age 
of  twenty-one  years,  and  legally  changing,  taking,  and  using  the  surname  of 
Nash  as  aforesaid,  and  then,  upon  his  attaining  such  age  and  taking  and  using 
the  surname  of  Nash  as  aforesaid,  to  hold  to  him  the  said  Frederick  Williams 
for  and  during  the  term  of  his  natural  life ;  and  from  and  immediately  after 
his  decease,  to  hold  to  my  said  trustees  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  to  preserve  contingent  remainders,  in  trust  for  the  heirs  male 
of  the  body  of  the  said  Frederick  Williams  (taking  the  name  of  Nash)  lawfully 
issuing,  and  the  heirs  and  assigns  of  such  male  bsue  for  ever;  but  in  default  of 
such  male  issue,  then  in  trust  for  Samuel  Nash,  junior,  son  of  my  kinsman 
Samuel  Na«h.''  The  testator  then  devised  his  Shropshire  estates,  therein  spe- 
cially described,  to  the  same  trustees,  in  trust  for  Frederick  Williams,  in  the 
same  terms  and  subject  to  the  same  conditions  which  were  contained  in  the 
devise  to  Folliot  Williams,  remainder  to  Folliot  Williams,  and  ultimate  re- 
mainder over  to  Samuel  Nash  in  fee.  The  testator  died  on  the  14th  of  June, 
1815,  leaving  all  the  devisees  in  trust,  and  also  the  said  Folliot  Williams,  now 
Folliot  Nash,  and  Frederick  Williams,  him  surviving.  Folliot  Nash  attained 
his  age  of  twenty-one  years  on  the  11th  of  February,  1825,  and  thereupon  ap- 
plied for  and  obtained  his  majesty's  lipense  to  adopt  and  use  the  name  of  Nash, 
and  was  let  into  the  possession  of  the  testator's  Herefordshire  estates,  and  still 
is  in  such  possession,  and  in  receipt  of  the  rents  and  profits  thereof.  The  de- 
fendant Frederick  Williams  is  still  an  infant. 

A  bill  in  this  cause  was' filed  in  Michaelmas  term,  1825,  praying,  amount 
*8411  ^^^^'  things,  that  the  testator's  '''will  might  be  established,  and  the 
^  trusts  thereof  performed  and  carried  into  execution,  and  that  the  inte- 
rest of  all  parties  under  the  same  might  be  ascertained. 

The  cause  was  heard  before  the  Master  of  the  Rolls  on  the  27th  of  July 
1827,  and  by  the  decree  made  on  that  hearing,  it  was  declared  that  the  said 
testator's  will  ought  to  be  established,  and  the  trusts  thereof  performed  and 
<^rried  into  execution,  and  the  same  was  decreed  accordingly,  and  certain  direc- 
tions were  thereby  given  relating  to  the  accounts  to  be  token  of  the  testator's 
estate. 

The  cause  coming  on  to  be  heard  before  the  Yice-Chancellor,  for  further 
directions  upon  the  Master's  general  report  made  in  pursuance  of  the  said 
decree,  and  the  plaintiff  Folliot  Nash  claiming  to  take  an  estate  tail  in  the 
Herefordshire  estates,  under  the  devise  thereof  by  the  said  testator's  will,  and 
the  defendant  Frederick  Williams  also  claiming,  on  his  attaining  the  age  of 
twenty-one  years,  to  take  an  estate  tail  in  the  Shropshire  estates,  under  the 
devise  thereof  by  the  testator's  will,  his  Honour  directed  a  case  to  be  made  for 
the  opinion  of  this  Court,  and  that  the  question  should  be. 
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What  estate  Folliot  Nash  takes  in  the  Herefordshire  estates,  under  the  derise 
thereof  by  the  testator's  will  ?  Whether  an  estate  tail,  or  for  life  only  f  And 
also  what  estate,  the  defendant  Frederick  Williams,  on  his  attaining  the  age  of 
twenty-one  years,  and  taking  the  surname  of  Nash  as  directed  by  the  testator's 
will,  will  take  in  the  Shropshire  estates,  under  the  devise  thereof  by  the  said 
will  ?  Whether  an  estate  tail,  or  for  life  only  J  This  case  was  argued  in  last 
Hilary  term  by 

*Ihdd  for  the  plaintiffs.  Folliot  Nash  and  Frederick  Williams  take  r4rg 40 
estates  tail  in  the  property  devised ;  for  this  falls  within  the  rule  in  I- 
Shelley's  case,  1  Rep.  164,  a,  that  where  the  ancestor,  by  any  gift  or  convey- 
ance takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited  either  mediately  or  immediately  to  his  heirs  in  fee  or  in  tail,  in  such 
case,  heirs  are  words  of  limitation  and  not  words  of  purchase ;  and  the  remain- 
der is  executed  in  possession  in  the  ancestor  so  taking  the  freehold,  and  is  not 
contingent ;  the  two  estates  unite,  and  the  ancestor  tekes  an  estate  in  fee  or  in 
tail.  This  rule  applies  to  devises  as  well  as  to  deeds,  and  the  interposition  of 
an  estate  to  trustees  to  preserve  contingent  remainders  does  not  prevent  its 
taking  effect,  Papillon  v.  Voice,  2  P.  Wms.  471.  If  the  limitation  to  trustees 
had  been  during  the  lives  of  the  tenants  for  life  to  preserve  contingent  remain- 
ders, the  application  of  the  above  rule  would  not  be  disputed ;  but  it  will  be 
said  that,  here,  the  limitation  in  trust  to  preserve  contingent  remainders,  being, 
not  during  the  lives  of  the  tenants  for  life,  but  after  their  decease,  gives  the 
trustees  the  legal  estate,  and  the  heir  male  of  the  body  an  equitable  estate  only; 
and,  then,  that  the  estates  for  life  and  in  remainder,  being  of  different  natures-— 
one  legal,  and  one  equitable — will  not  coalesce;  Feame's  Cont.  Rem.  58.  It 
is  undoubtedly  established  by  authorities,  that  where  the  ancestor's  estate  is 
merely  equitable,  a  limitation  of  the  legal  fee  to  the  heirs  of  the  body  will  not 
fall  within  the  rule  in  Shelley's  case ;  and  Mr.  Feame  contends  that,  by  parity 
of  reasoning,  where  the  legal  freehold  is  limited  to  the  ancestor,  '^'and  r^Qio 
the  equitable  fee  to  the  heirs  of  his  body,  the  estates  will  not  fall  within  L 
that  rule ;  and  in  a  note  to  the  6th  edit,  of  Feame's  Cont.  Rem.  p.  60.,  Vena- 
bles  V.  Morris,  7  T.  R.  342, 438,  which  will  probably  be  relied  on  here,  is  cited 
as  a  strong  authority  in  support  of  that  conclusion.  There,  an  estate  was 
limited  to  the  husband  for  life;  remainder  to  trustees  and  their  heirs  during 
his  life,  in  trust  to  preserve  contingent  remainder ;  remainder  to  the  wife  for 
life ;  remainder  to  trustees  and  their  heirs  (not  during  her  life)  in  trust  to  sup- 
port the  contingent  remainders  thereinafter  limited ;  remainder  to  the  first  and 
other  sons  successively  in  tail ;  remainder  to  the  wife  in  tail ;  remainder  to 
such  uses  as  she  should  by  deed  or  will  appoint.  It  was  held  that  the  trustees 
took  a  legal  estate  in  fee  after  the  determination  of  the  wife's  life  estate,  and 
that  all  the  subsequent  limitations  were  of  trust  estates :  and  that  an  appoint- 
ment by  the  wife  to  the  use  of  the  right  heirs  of  the  husband  did  not  create  any 
estate  which  could  unite  with  the  antecedent  life  estate  of  the  husband,  but 
only  gave  an  equitable  estate  to  the  person  who,  at  his  death,  should  answer 
the  description  of  his  right  heir.  The  decision  in  that  case  proceeded  on  the 
ffround  stated  by  Lord  Kenyon  in  Doe  dem.  Lee  Compere  v.  Hicks,  7  T.  R. 
433,  viz.  that  it  was  absolutely  necessary  that  the  fee  should  be  in  the  trustees; 
for  the  tenant  for  life  (the  wife)  had  a  power  of  appointment,  and  if,  in  exer- 
cising that  power,  she  had  introduced  any  contingent  renuunders,  they  might 
all  have  been  defeated  if  the  uses  were  not  executed  in  the  trustees.  But  here 
there  are  no  contingent  estates ;  and,  therefore,  it  is  not  necessary  that  the 
trustees  should  take  the  legal  estate  for  a  longer  term  *than  during  the  r^co 44 
lives  of  the  tenants  for  life.  It  is  a  general  rule,  that  where  an  estate  *- 
is  ^ven  to  trustees,  it  shall  enure  no  longer  than  the  purposes  of  the  trust  re- 
quire; and,  here,  those  purposes  do  not  require  that  the  trustees  should  take 
tne  legal  fee,  therefore,  it  is  in  the  cestui  que  trust.  Doe  v.  Hicks,  7  T.  R. 
433,  is  like  the  present  case.     There,  after  a  devise  to  one  for  life,  with  re- 
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mainder  over,  the  devisor  limited  the  estate  from  and  after  the  determinatiioD 
of  the  former  estate  to  trustees  and  their  heirs  in  trust  to  preserve  contingent 
remainders  hut  to  permit  the  tenant  for  life  to  take  the  profits,  and  he  after* 
wards  gave  other  estates  for  lives  with  remainders  over;  and  after  each  estate 
for  life,  he  interposed  the  same  estate  to  trustees  and  their  heirs :  it  was  held, 
that  this  showed  his  intent  to  be^  that  the  estates  to  the  trustees  should  he 
confined  to  the  lives  of  the  several  tenants  for  life ;  and,  consequently,  that 
those  in  remainder  took  legal  estates,  there  being  no  other  circumstances  in  the 
will  to  show  a  contrary  intent.  There  the  Court  observed,  that  there  was  no 
necessity  for  a  greater  estate  vesting  in  the  trustees ;  and  that  the  devisor,  by 
again  giving  the  same  estate  to  the  trustees  and  their  heirs  after  each  succes* 
me  estate  for  life,  appeared  evidently  to  have  understood  that  he  had  not  vested 
the  whole  interest  in  them  by  the  first  limitation.  The  same  reasoning  applies 
to  this  case,  in  which,  as  was  observed  in  the  former,  the  whole  douDt  arises 
from  the  inaccurate  penning  of  the  will.  This,  therefore,  is  merely  the  ordi- 
niiy  case  of  a  trust  estate  interposed  to  preserve  contingent  remainders  during 
an  estate  for  life.  In  Curtis  v.  Price,  12  Yes.  89,  the  objects  of  the  limitation 
*K451  ^^^  *^^  limited  to  the  life  of  the  tenant  for  life,  and  the  Court  there 
^  thought  it  unnecessary  that  the  trustees  should  take  the  fee.  And  ao- 
eording  to  the  argument  adopted  by  the  Court  in  that  case,  to  efiectuate  the 
testator's  intention,  the  will  may  be  read  as  if  additional  words  were  introduced ; 
here,  therefore,  the  words,  '< during  the  life  of  FoUtot  Nash"  may  be  under* 
stood  as  part  of  the  will,  in  fisivour  of  the  general  intention,  which  undoubtedlv 
was,  that  the  estate  should  not  go  over  until  the  issue  of  the  tenants  for  life 
was  exhausted. 

I^'eston,  conird.  FoUiot  Nash  and  Frederick  Williams  took  estates  for  life, 
wilh  an  equitable  remainder  in  fee  to  their  sons.  The  trustees  had  the  legal 
fee,  and  therefore  the  interests  of  the  parents  and  of  their  heirs-male  are  of 
different  qualities,  one  legal  and  the  other  equitable ;  and  there  are  superadded 
words  of  limitation  to  the  gift  to  the  heirs-male.  Yenables  v.  Morris,  7  T.  B. 
342,  438,  is  in  point,  to  prove  that  it  was  necessary  that  the  trustees  should 
take  the  legal  fee.  The  testator,  after  giving  a  life  estate  to  Folliot  Williams 
on  his  attaining  the  age  of  twenty-one  years  and  taking  the  name  of  Nash, 
says,  ^*  and  from  and  after  his  decease  to  hold  to  my  said  trustees,  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  to  preserve  contingent  remain- 
ders, in  trust  for  the  heirt-^nale  of  the  body  of  the  said  Folliot  Williams,  taking 
the  name  of  Nash,  lawfully  issuing,  and  the  heirs  and  assigns  of  such  male 
issue  for  ever."  The  words  of  this  devise  to  the  trustees  prima  facie  import  a 
gift  to  them  of  the  legal  fee,  and  there  is  nothing  to  show  that  their  legal 
*RiAl  ^^^^  ^^  ^  ^^^'^  ^^^^  *^^^  ^^®  ^^  ^®  ^^^  taker.  In  Doe  v.  Hicks, 
J  7  T.  B.  488,  and  Curtis  v.  Price,  12  Ves.  89,  though  the  devise  was  to 
the  trustees  and  their  heirs,  there  was  sufficient  on  the  face  of  the  will,  to  en* 
able  the  Court  to  see  that  the  estate  of  the  trustees  was  intended  to  be  restricted 
in  each  case,  to  the  life  of  the  first  taker.  In  Doe  v.  Hicks,  the  limitation  to 
the  trustees  and  their  heirs  was  construed  to  operate  only  for  the  lives  of  the 
tenants  for  life;  first,  because  the  object  for  which  the  estate  was  given  to  them, 
heinff  to  preserve  contingent  remainders,  did  not  require  their  estate  to  endure 
any  longer;  secondly,  because  from  the  context  of  the  will  it  was  evident  the 
testator  was  limiting  trust  estates  for  the  lives  only  of  the  several  tenants  for 
life,  since  he  repeated  the  limitations  to  the  trustees  after  each  estate  for  life. 
In  Curtis  r.  Price,  the  purpose  to  be  answered  was  one  for  which  an  estate  in 
the  trustees  during  the  life  of  the  wife,  would  be  sufficient.  Besides  there  was 
a  term  for  years  to  the  same  trustees,  immediately  after  the  limitation  to  the 
trustees  and  to  their  heirs ;  and  this  term  could  not  take  effect  as  a  legal  estate 
if  the  trustees  had  the  fee  under  the  former  gift.  The  case  of  Colmore  v,  Tjn- 
dall,  2  Tonn^  &  J.  605,  shows  that  it  is  not  a  sufficient  ground  for  restricting 
an  estate  limited  in  a  deed  to  a  trustee  and  his  heirs,  to  an  estate  for  life,  that 
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the  estate  given  to  the  trustee  seems  to  be  larger  than  was  essential  to  the 
purpose ;  or  that  the  liiuitation  has  in  subsequent  parts  of  the  deed  been  un- 
necessarily repeated.  In  that  case  lands  are  limited  to  the  use  of  A.  for  life, 
and  after  the  determination  of  that  estate  by  forfeiture  or  otherwise,  to  the  use 
of  B.  and  his  heirs,  during  the  life  of  A.,  to  support  contingent  remidnders, 
remainder  to  the  use  of  G.  for  *life ;  remainder  to  the  same  B.  and  his  1-^047 
heirs,  during  the  life  of  C.  to  support  contingent  remainders ;  remain-  1- 
der  to  the  first  and  other  sons  of  G.  in  tail  male ;  remainder  to  the  use  of  D. 
for  life,  and  if  she  should  marry,  and  her  husband  should  survive  her,  then  to  her 
husband  for  his  life,  and  **  after  the  determination  of  those  estates,"  to  the  said  B. 
and  his  heirs  (without  adding  during  the  life  of  D.)  to  support  and  preserve 
contingent  remainders ;  and  after  the  decease  of  the  survivor  of  D,,  and  such 
husband,  to  the  first  and  other  sons  of  D.  in  tail ;  remainder  to  the  use  of  E. 
for  her  life,  and  if  she  should  marry  and  the  husband  should  survive  her,  to 
her  husband  for  his  life,  "  and  after  the  determination  of  those  estates,"  to  the 
said  B.  and  his  heirs  (without  saying  during  the  life  of  E.),  to  support  contin- 
gent remainders;  and  after  the  decease  of  E.,  and  the  survivor  of  the  said  £., 
and  such  husband  as  she  should  happen  to  marry,  to  the  first  and  other  sons  of 
E.  in  tail  male :  and  it  was  decided  that  under  the  limitations  to  B.  and  his 
heirs,  following  the  limitations  of  the  estates  for  life  to  D.  and  E.,  the  trustee 
took  the  fee,  and  that  as  a  consequence  E.  took  an  equitable  estate  only. 
There  is  also  a  peculiarity  in  the  present  case;  each  successive  taker  is  to 
attain  the  age  of  twenty-one  years,  and  to  assume  the  testator's  name  of  Nash,  and 
then  follows  the  gift  to  the  trustees  and  their  heirs,  to  preserve  contingent  remain- 
ders in  trust  for  the  heirs  male  of  the  body  of  Folliot  WiUtams  taking  the  name 
o/'Nash,  and  then  in  default  of  such  issue  in  trust  for  Frederick  Williams,  with 
like  limitations.  This  was  a  contingent  remainder  to  the  heirs  male,  i.  e.  the 
sons  as  purchasers,  and  to  preserve  this  remainder,  it  might  be  necessary  that 
the  trustees  ^should  take  a  legal  estate,  because  the  name  might  not  be  r#Q4g 
taken  during  the  life  estate :  and  in  this  view  the  case  falls  within  Yen-  ^ 
ables  V.  Morris,  7  T.  R.  342,  438,  which  establishes  that  the  bare  possibility 
of  there  being  a  contingent  interest  to  require  support  after  the  determination 
of  the  life  interest,  is  a  reason  for  giving  the  trustees  a  fee,  because,  without 
that  construction,  the  gift  mieht  fail ;  as  would  be  the  case  here,  if  this  were 
a  contingent  remainder  of  the  legal  estate.  There  is  in  this  case  a  devise  which 
in  its  terms  imports  a  gift  of  a  fee  to  the  trustees ;  there  is  an  absence  of  all 
circumstances  to  cut  that  gift  down  to  a  life  estate :  and  there  are  purposes  to 
be  answered  after  the  death  of  the  owner  of  the  life  interest,  which  require  that 
the  trustees  should  take  a  fee,  for  there  are  contingent  gifts  which  might  other- 
wise be  defeated. 

Dodd  in  reply.  In  Golmore  v.  Tyndall,  2  Y.  &  J.  605,  the  question  turned 
upon  a  deed,  not  a  will.  Here  the  remainder  to  the  heirs  male  of  Folliot  Wil- 
liams was  not  contingent,  but  was  a  vested  interest  liable  to  be  defeated;  Doe  dem. 
Hunt  V,  Moore,  14  East,  601.  There  were  therefore  no  contingent  estates 
requiring  to  be  supported  by  a  legal  estate  in  the  trustees,  as  was  suggested  in 
Venables  v.  Morris,  7  T.  R.  342,  438. 

The  following  certificate  was  afterwards  sent : — 

We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion  that  the 
plaintiff  Folliot  Nash  took  an  estate  tail  in  the  Herefordshire  estates  under  the 
devise  thereof  by  the  will  of  the  testator  Richard  Nash,  and  also  that  the  de- 
fendant Frederick  Williams  on  his  "^attaining  his  ace  of  twenty-one  maq 
years,  and  taking  the  surname  of  Nash,  as  directed  by  the  said  testa-  ^ 
tor's  will,  will  take  an  estate  tail  in  the  Shropshire  estates  under  the  devise 
thereof, 

TSNTERDBN. 
J.  LiTTLEDALX, 

W.  B.  Taunton, 
J.  Pattison. 
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PRESCOTT  V,  THOMAS  BOUCHER. 


The  exeentoT  of  a  person  who  was  seised  in  fee  of  land,  and  demised  it  for  a  term  of 
jears,  reeerring  a  rent,  cannot  distrain  for  arrears  of  rent  aoemed  in  the  testator's 
lifetime ;  for  the  latter  was  not  a  tenant  in  fee-simple  of  a  rent  within  the  meaning 
of  the  statnte  82  Hen.  8,  c.  87,  s.  1. 

Replevin.  Avowry  by  the  defendant  as  executor  of  the  last  will  and  tes- 
tament of  William  Boucher,  deceased,  stated  that  the  plaintiff  from  the  25th 
of  March,  1829,  until  and  after  the  25th  of  March,  1830,  and  from  thence  until 
aod  at  the  time  of  the  death  of  the  said  W.  Boucher,  held  and  enjoyed  the 
premises  mentioned  in  the  declaration,  &c.,  as  tenant  to  W.  Boucher  by  virtue 
of  a  demise  thereof  to  him  the  defendant  theretofore  made  at  the  yearly  rent 
of  70/.,  and  because  70/.  of  the  rent  for  the  space  of  one  year  ending  on  the 
26th  of  March,  1880,  was  due,  and  unpaid  until  and  at  the  time  of  the  death 
of  W.  Boucher,  and  from  thenc^e  until  and  at  the  said  time  when,  &c.,  con- 
tinued in  arrear  from  the  plaintiff  to  the  defendant,  as  such  executor,  he  the 
defendant  as  such  executor  avowed,  &c.  Plea  in  bar  by  the  plaintiff,  that  the 
said  W.  Boucher  at  the  time  of  the  making  of  the  said  demise  in  the  avowry 
mentioned,  and  from  thence  until  and  at  the  time  of  his  death,  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  said  premises,  in  which,  &c.,  and  that  the 
*8501  ^^^  demise  '''under  which  the  plaintiff  held  and  enjoyed  the  same,  &c., 
^  at  the  yearly  rent  in  the  avowry  mentioned,  was  a  certain  demise  thereof^ 
heretofore,  to  wit  on  the  25th  of  March,  1825,  made  by  the  said  W.  Boucher, 
in  his  lifetime  to  the  plaintiff  for  a  term  of  years  still  unexpired,  to  wit,  the 
term  of  seven  years.  General  demurrer  and  joinder.  This  case  was  argued  in 
h&t  Easter  term,  (a) 

FoUettj  in  support  of  the  demurrer.  The  question  is,  whether,  if  a  person 
seised  in  fee  of  land  demises  it  for  years,  reserving  rent,  his  executor  can,  by 
the  statute  32  Hen.  8,  c.  37,  distrain  after  his  death  for  arrears  of  rent  in- 
curred in  his  lifetime.  That  statute  recites,  that  by  the  order  of  the  common 
law  the  executors  of  tenants  in  fee  simple,  tenants  in  fee  tail,  and  tenants  for 
terms  of  lives,  of  rents  services,  rent  charges,  rent  seeks,  and  fee  farms,  have 
no  remedy  to  recover  such  arrearages  of  the  said  rents  or  fee  farms  as  were 
due  unto  their  testators  in  their  lives,  &c.,  and  then  enacts,  that  it  shall  be 
lawful  to  every  executor  of  any  such  person  unto  whom  such  rent  or  fee 
farm  is  or  shall  be  due  and  not  paid  at  the  time  of  his  death  as  aforesaid,  to 
distrain  for  the  arrearages  of  all  such  rents  and  fee  farms,  &c.(6)  Now,  an 
executor  of  a  person  seised  in  fee  simple  of  land,  who  demised  it  for  years,  is 
clearly  within  the  equity  of  the  statute,  for  such  executor  had  no  remedy  at 
common. law,  and  the  authorities  collected  in  Chitty's  Statutes,  title  Landlord 
and  Tenant,  show  that  such  ^  an  executor  may  distrain  under  the  statute.  A 
doubt  is  indeed  suggested  on  the  point  in  Buller's  N.  P.,  p.  57,  where  it  is 
*8511  ^^^'^^'  '^I^rd  Coke  '''says,  if  a  man  make  a  lease  for  life,  or  a 
-'  gift  in  tail,  reserving  a  rent,  this  is  a  rent  service  within  the  statute ; 
from  whence  it  may  be  inferred,  that  he  thought  that  a  rent  reserved  upon 
a  lease  for  years  was  not  within  it,  and  I  apprehend  that  it  is  not,  for  the 
landlord  is  not  tenant  in  fee  tail,  or  for  life,  of  such  a  rent;  and  it  is  the  exe- 
cutors of  such  tenants  only  who  are  mentioned  in  the  act.  It  is  assumed  there 
that  a  tenant  in  fee,  who  demises  for  years,  reserving  a  rent,  is  not  a  tenant  in 
fee  of  the  rent,  but,  if  not,  what  interest  has  he  ?  Kent  is  part  and  parcel  of 
the  estate,  is  incident  to  and  partakes  of  the  nature  of  the  reversion.  If  tenant 
in  tail  leases  for  twenty-one  years,  reserving  rent  to  himself,  his  heirs,  and 
assigns,  the  rent  will  so  with  the  reversion  to  the  heir  in  tail,  Gother  v.  Mer- 
rick, Hardr.  89.     So,  if  it  be  generally  reserved  to  a  man,  his  heirs  and  assigns, 

(a)  Before  Lord  Tenterden,  G.  J.,  Littledale,  Parks,  and  Pattason,  Jb. 
(6)  8e«  it  ^ven  at  length,  page  864,  post. 
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it  will  go  to  the  heir  in  borough  Engliflh,  and  to  the  heir  on  the  part  of  the 
mother,  Hill's  case,  cited  in  Gother  v,  Merrick.  It  may  be  said  that,  because 
the  term  here  is  for  years,  the  rent  issuing  out  of  the  land  must  be  a  chattel 
interest.  If  that  were  so,  the  accruing  rent  would  go  to  the  executors,  whereas 
it  goes  to  the  heir :  therefore  the  testator's  interest  must  have  been  the  same  as 
it  was  in  the  reversion,  and  of  that  he  was  seised  in  fee.  The  difficulty  haa 
arisen  from  confounding  a  reservation  of  rent  by  the  tenant  of  the  freehold  out 
of  which  the  rent  issues,  with  a  rent  granted  by  the  owner  of  the  land  to  a 
stranger.  A  tenant  in  fee  of  land,  who  leases  for  years  reserving  rent,  thereby 
does  no  more  than  keep  to  himself  part  of  his  estate ;  he  may  grant  the  term 
without  ^reserving  a  rent,  but  if  he  grants  the  term  and  reserves  the  r^oM 
rent,  he  has  the  same  interest  in  that  rent  as  he  had  in  the  land  before  *- 
he  granted  the  term.  The  testator,  in  this  case,  must  therefore  be  taCken  to 
have  been  seised  in  fee  of  the  rent.  It  cannot  be  shown  that  he  had  any  other 
interest.  And  this  is  consistent  with  the  construction  put  upon  the  statute  by 
Lee,  C.  J.,  in  Powell  v,  Ballick,  Selwyn  N.  P.  678,  8th  edit.,  which  was  ap- 
proved  of  by  Burrough,  J.,  in  Martin  v.  Burton,  1  B.  &  B.  279,  and  Merito  v. 
Gilbee,  8  Taunt.  159,  and  by  the  Court  of  Common  Pleas  in  Staniford  v.  Sin- 
clair, 2  Bingh.  193.  In  Renvin  v,  Watkin,  Selwyn  N.  P.  678,  on  demurrer 
to  an  avowry  by  the  administrator  of  a  party  who  died  seised  in  fee,  for  rent 
due  to  the  intestate  on  a  demise  for  years,  it  was  observed  that  the  statute,  32 
H.  8,  c.  37,  only  gives  a  remedy  by  distress  for  rents  of  freehold ;  and  it  is 
said,  that  the  Court  seemed  of  this  opinion :  but  no  judgment  appears  to  have 
been  ultimately  given. 

Crowder,  cantrd.  The  testator  was  not  a  tenant  in  fee  simple  of  a  rent  ser- 
vice, rent  charge,  or  rent  seek.  He  was  merely  a  tenant  in  fee  simple  of  land, 
who  had  demised  it  for  seven  years,  and  reserved  out  of  it  a  rent  to  continue 
for  that  period.  The  executor  might  have  had  a  remedy  in  debt  for  these 
arrears ;  and  even  if  the  case  be,  as  is  contended,  within  the  equity  of  the 
statute,  it  cannot  be  brought  within  its  words.  It  is  said  the  testator  was 
tenant  in  fee  simple  of  the  rent,  because  he  had  the  fee  simple  of  the  land  out 
of  which  it  issued ;  but  the  nature  of  the  rent,  whether  it  be  freehold  or  not, 
cannot  depend  upon  the  quality  of  '''the  landlord's  estate.  He  could  r^co&o 
not'  have  a  fee  simple  in  a  rent  which  was  to  endure  for  seven  years  only.  *- 
It  is  clear  from  the  lan^a^e  of  the  statute,  that  it  was  not  meant  to  take  in 
every  case  where  a  demise  is  made  by  the  party  having  the  fee.  The  law,  aa 
stated  in  the  passage  cited  from  Bulier's  N.  P.,  has  been  considered  by  text 
writers  in  general  to  be  correctly  laid  down.  Mr.  Bradby,  in  his  Treatise  on 
the  Law  of  Distresses,  p.  80,  says,  that  a  rent  reserved  upon  a  lease  for  years 
is  not  within  the  statute,  because  terms  for  years  are  not  mentioned  in  it ;  and 
after  citing  the  passage  from  Bulier's  N.  P.,  and  the  case  of  Powell  i\  Eallick, 
Selwyn  N.  P.  678,  fiuiler  N.  P.  57,  he  observes,  that  that  decision  at  Nisi 
Pritts  can  hardly  be  sufficient  to  weigh  against  the  authorities  that  oppose  it. 
In  a  note  to  Co.  Litt.  162,  a,  by  Mr.  Thomas,  3d  vol.  p.  257  of  his  edition, 
after  referring  to  the  above  passage  and  to  Powell  v.  Killick,  it  is  added, ''  rents, 
therefore,  in  which  the  testator  or  intestate  had  an  estate  of  freehold,  or  of 
freehold  and  inheritance,  are  within  the  statute  of  Hen.  8 ;  but  for  arrears  in- 
curred in  his  lifetime  on  a  lease  for  years,  no  distress  can  be  made  by  his  exe- 
cutors or  administrators,  otherwise  than  at  common  law."  In  Meriton  v.  Gilbee, 
8  Taunt.  159,  Martin  v.  Burton,  1  Brod.  &  B.  279,  and  Staniford  v.  Sinclair, 
2  Bingh.  193,  the  present  point  did  not  come  directly  in  question,  and  the  pas- 
sage from  Bulier's  N.  P.  does  not  appear  to  have  been  cited. 

Follett,  in  reply.     It  has  formerly  been  held,  that  this  statute  would  not 
apply  if  the  executor  had  an  independent  remedy  by  action  of  debt,  but  this  is 
answered  in  Co.  Litt.  162,  b,  where  it  is  said  that  the  statute  in  ^that  r^og^ 
point  adds  another  remedy  to  that  which  before  existed.     The  preamble   I- 
of  the  act  mentions  several  kinds  of  rents,  among  which  the  term  <<  rents  aer- 
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▼ices''  comprehends  those  that  are,  in  their  natnre,  incident  to,  and  inseparable 
from,  the  reversion,  being  reserved  out  of  an  interest  which  the  landlord  creates 
by  his  demise  or  grant.  And  the  interest  which  the  landlord  has  in  the  rent, 
foT  the  time  it  lasts,  is  the  same  as  he  had  in  the  reversion.  rLord  Tbntsr- 
i>SN,  G.  J.  The  statute  82  H.  8,  c.  87,  has  alwavs  been  treated  as  if  the  words 
rents  services  in  the  commencement  of  the  preamble  were  one  word,  but  else- 
where in  the  act,  the  word  rent  occurs  by  itself.]  Cur»  adv,  vuU. 

Lord  Tenterden,  C.  J.,  in  the  course  of  this  term,  delivered  the  judgment  of 
the  Court. 

The  question  raised  upon  this  record  is  this,  whether  the  ezeoutor  of  a  person 
who  was  seised  in  fee  of  land  and  demised  it  for  a  term  of  vears,  reserving  a 
rent^  can  distrain  for  the  arrears  of  such  rent,  accrued  in  tne  lifetime  of  the 
testator  f  At  common  law  it  is  clear  that  he  could  not  so  distrain,  and  his 
power  to  do  so,  if  he  has  any,  must  be  derived  from  the  provisions  of  the  statute, 
32H.  8,c.  87,s,l. 

The  preamble  of  that  statute  is  material  because  the  enacting  part  of  the  first 
section  has  no  words  distinctly  describing  the  persons  whose  executors  are  em- 
powered to  distrain ;  but  refers  to  the  preamble  by  the  word  ^^  such.'' 

The  preamble  and  first  section  of  the  act  are  as  follows :  '^  Forasmuch  as  by 
the  order  of  the  common  law,  the  executors,  or  administrators  of  tenants  in  fee 
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simple,  ♦tenants  in  fee  tail,  and  tenants  for  term  of  lives,  of  rents  ser- 
vices, rent  oharffes,  rents  seeks,  and  fee  farms,  have  no  remedy  to  re- 
cover such  arrearages  of  the  said  rents  or  fee  farms,  as  were  due  unto  the  testa- 
tors in  their  lives,  nor  yet  the  heirs  of  such  testator,  nor  any  person  having  the 
reversion  of  his  estate  after  his  decease,  may  distrain,  or  have  any  lawful  action 
to  levy  any  such  arrearages  of  rents  or  fee  farms,  due  unto  him  in  his  life  as  is 
aforesaid ;  by  reason  whereof,  the  tenants  of  the  demesne  of  such  lands,  tene- 
ments or  hereditaments,  out  of  the  which  such  rents  were  due  and  payable, 
who  of  right  ought  to  pay  their  rents  and  farms  at  such  days  and  terms  as  they 
were  due,  do  many  times  keep,  hold,  and  retain  such  arrearages  in  their  own 
hands,  so  that  the  executors  and  administrators  of  the  persons  to  whom  such 
rents  or  fee  farms  were  due,  cannot  have  or  come  by  the  said  arrearages  of  the 
same,  towards  the  payment  of  the  debts  and  performance  of  the  will  of  the 
said  testators :  for  remedy  whereof  be  it  enacted,  &c.,  that  the  executors  and  ad- 
ministrators of  every  such  person  or  persons,  unto  whom  any  such  rent  or  fee 
hrm  is  or  shall  be  due,  and  not  paid  at  the  time  of  his  death,  shall  and  may  have 
an  action  of  debt  for  all  such  arrearages,  against  the  tenant  or  tenants  that  ought 
to  have  paid  the  said  rent  or  fee  farms  so  being  behind  in  the  life  of  their  testa- 
tor, or  against  the  executors  and  administrators  of  the  said  tenants ;  and  also 
furthermore,  it  shall  be  lawful  to  every  such  executor  and  administrator  of  any 
such  person  or  persons  unto  whom  such  rent  or  fee  farm  is  or  shall  be  due,  and 
not  paid  at  the  time  of  his  death  as  is  aforesaid,  to  distrain  for  the  arrearages  of  all 
such  rents  and  fee  farms,  upon  the  lands,  tenements,  and  other  hereditaments, 
"^8561  ^^^^^  ^^^  charged  with  the  payment  of  such  ♦rents  or  fee  farms,  and 
^  chargeable  to  the  distress  of  the  said  testator,  so  long  as  the  said  lands, 
tenements,  or  hereditaments  continue,  remain  and  be  in  the  seisin,  or  posses- 
sion of  the  said  tenant  in  demesne,  who  ought  immediately  to  have  paid  the  said 
rent  or  fee  farm  so  being  behind,  to  the  said  testator  in  his  life,  or  in  the  seisin 
or  possession  of  any  other  person  or  persons  claiming  the  said  lands,  tenements, 
and  hereditaments,  only  by  and  from  the  same  tenant  by  purchase,  eifib,  or  de- 
scent, in  like  manner  and  form,  as  their  said  testator  might  or  ought  to  have 
done  in  his  lifetime,  and  the  said  executors  and  administrators  shall,  for  the 
same  distress,  lawfully  make  avowry  upon  their  matter  aforesaid." 

Looking  at  these  words  independently  of  decided  cases,  it  should  seem  that 
the  legislature  meant  to  provide  remedy  for  those  only  who  were  previously 
without  any  remedy,  by  action  or  otherwise ;  and  the  statute  provides  a  double 
remedy,  namely,  by  action  of  debt,  and  by  distress.  What  persons  had  a  remedy 
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by  action  of  debt,  and  the  reasons  why  they  had  it,  will  be  found  laid  down  in 
Bacon's  Abridgment,  tit.  Bent  (K)  6,(a)  referring  to  Gilbert  on  Rents,  93,  Co. 
Litt.  162,  and  Ognel's  case,  4  Go.  49.  The  passage  is  as  follows :  *'  The  remedy 
by  action  of  debt  extended  only  to  rents  reserved  on  leases  for  years,  but  did  not 
afect  freehold  rents ;  the  reason  whereof  is  this :  Actions  of  debt  were  given  for 
rent  reserved  upon  leases  for  years,  for  that  such  terms  being  of  short  contina- 
ance,  it  was  necessary  that  the  lessor  should  follow  the  chattels  of  his  tenant, 
wherever  they  were,  or  wheresoever  he  should  remove  them :  but  when  the 
rents  were  reserved  on  the  durable  estate  of  the  feud,  '''the  feud  itself,  ^^c^ 
and  the  chattels  thereupon  were  pledged  for  the  rent ;  and  if  the  land  I- 
were  unstocked  for  two  years,  the  lord  had  his  cessavit  per  bienniwn  to  recover 
the  land  itself;  and  hence  it  is  that  if  the  durable  estate  of  the  feud  determined, 
as  if  the  lessee  for  life  died,  the  lessor  might  have  an  action  of  debt  for  the  ar- 
rears :  because  the  land  was  no  longer  a  security  for  the  rent,  and  therefore  the 
chattels  of  the  tenant  were  liable  to  satisfy  the  arrears  in  an  action  of  debt 
wherever  the  tenant  removed  them.  So  it  was  in  the  case  of  a  rent  charge ;  for 
if  a  man  were  seised  of  it  in  fee,  and  it  was  arrear,  he  could  have  no  action  of 
debt  for  the  arrears }  and  if  he  died,  his  heir  could  not  have  any  real  action  for 
the  arrears,  for  that  is  proper  for  the  recovery  of  the  possession,  which  was  still 
in  him,  nor  could  he  have  a  personal  action,  because,  besides  the  former  reason, 
it  were  absurd  to  give  a  real  action  for  the  rent  running  on  in  his  own  time,  and 
a  personal  action  for  the  arrears  in  the  lifetime  of  the  ancestor  at  the  same 
time }  for  it  could  not  be  supposed  to  be  both  a  real  and  personal  thing ;  for  this 
reason,  also,  the  executor  could  have  no  action  for  the  arrears  (who  is  entitled  to 
the  personal  estate),  and  also  because  he  could  not  entitle  himself  by  virtue  of 
the  contract  that  created  the  rent,  since  the  heir  was  constituted  representative  bj 
the  contract,  and  by  consequence  that  representation  excluded  all  other  persons 
from  taking  any  benefit  as  representatives  that  did  not  come  under  that  character/' 

The  view  of  the  statute  which  has  been  above  suggested,  was  acted  upon 
in  the  case  of  Turner  v.  Lee,  Cro.  Gar.  471,  in  which  it  was  held  that  where  a 
rent  charge  had  been  ^granted  for  years,  if  the  grantee  should  so  long  r^g^g 
live,  the  executor  of  the  grantee  could  not  distrain  under  the  statute,  *- 
because  he  had  a  remedy  by  action  of  debt  at  the  common  law.  If  this  con- 
struction had  always  been  adhered  lo,  the  present  case  would  be  clear :  but  a 
different  view  of  the  statute  seems  to  have  been  taken  in  a  previous  case  of 
Lambert  v,  Austin,  Gro.  Eliz.  832,  in  which  it  was  assumed  that  the  executor 
of  the  grantee  for  his  own  life  of  a  rent  charge  could  distrain  under  this  statute, 
although  it  is  plain  that  such  executor  had  a  remedy  by  action  of  debt  at 
common  law,  the  estate  for  life  in  the  rent  having  been  determined.  And  in 
Hool  V.  Bell,  1  Ld.  Raym.  172,  the  point  was  expressly  so  held.  It  was  there 
argued  that  the  expression,  "  tenants  for  life/'  in  the  statute  must  be  taken 
to  mean  tenants  pour  autre  vie,  whose  executors  were,  certainly  without  remedy 
during  the  life  of  cestuique  vie ;  but  the  court  said,  <'  the  statute  is  a  remedial 
law,  and  shall  extend  to  the  executors  of  all  tenants  for  life,  and  the  law  has 
been  taken  so  always  since  the  statute,  and  has  never  been  questioned,  and  the 
words  of  the  statute  are  general  enough  to  extend  to  all.  And  in  Lambert 
V.  Austin,  Gro.  Eliz.  332,  this  seems  to  be  admitted,  and  therefore  the  rule 
in  Turner  v,  Lee,  Gro.  Gar.  471,  so  generally  taken,  cannot  be  law."  The  case 
of  Hool  V.  Bell,  1  Ld.  Raym.  172,  appean  to  have  been  always  treated  as  good 
law,  and  it  must  be  considered  that  the  statute  32  H.  8,  c.  37,  is  not  confined  to 
persons  who  had  no  remedy  at  all  previously. 

The  Question  then  is  whether  the  present  case  be  within  the  words  or  mean- 
ing of  the  statute.     The  words  are  <<  executors  or  administrators  of  tenants  in 
fee  "^simple,  tenants  in  fee  tail,  and  tenants  for  term  of  lives,  of  rents  pno^g 
services,  rent  charges,  rents  seeks  and  fee  farms."    Nothine  is  said  as  ^ 
to  tenants  for  term  of  years.     If,  therefore,  the  testator  in  uie  present  case  was 

(a)  Vol.  Tii.  p.  47,  7th  ed.,  by  Gwillim  and  Podd. 
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tenant  for  term  of  years,  his  executor  is  not  within  the  words  of  the  statute. 
If  the  testator  was  tenant  of  the  rent  at  all,  it  seems  difficult  to  saj  that  he 
was  tenant  for  a  longer  time  or  for  a  greater  estate,  than  the  rent  could  have 
continuance ;  it  seems  absurd  to  say  that  a  man  is  seised  in  fee  of  a  rent,  the 
duration  of  which  is  limited  to  a  few  years,  or  to  a  particular  life.  In  the 
case  of  a  rent  charge  granted  for  years,  it  is  impossible  to  say  that  the  grantee 
is  within  the  words  "  tenant  in  fee  simple,  fee  tail,  or  for  term  of  lives,"  and 
why  should  a  lessor  who  reserves  a  rent  to  himself  and  his  heirs,  by  a  lease 
for  years,  be  thought  to  be  within  the  same  words  ?  The  reasons  which  are 
pressed  in  argument  are  that  the  rent  is  incident  to  the  reversion,  that 
the  lessor  is  seised  in  fee  of  the  reversion,  and  must  therefore  be  seised 
in  fee  of  the  rent,  which  is  incident  to  it ;  and  that  he  cannot  be  tenant 
for  years  of  the  rent,  fbr  if  he  were,  it  would  go  to  his  executors  on  his 
death,  whereas,  by  law,  it  is  incident  to  the  reversion,  and  passes  with  it. 
This  argument  may  be  very  forcible  to  show  that  the  lessor  who  has  demised 
for  years,  is  not  tenant  for  years  of  the  rent ;  but  it  does  not  follow  that  he  is 
tenant  in  fee  simple,  fee  tail,  or  for  term  of  lives,  of  the  same  rent.  It  is 
troe  that  in  the  present  case  the  testator  was  seised  in  fee  of  the  land  before 
he  made  a  lease  for  years ;  after  making  that  lease,  he  continued  seised  in  fee 
of  the  land,  seised  of  the  immediate  freehold,  but,  in  respect  to  the  right  of 
possession,  having  a  reversionary  estate  expectant  on  the  determination  of  the 
letse  for  years :  he  still  continues  tenant  of  the  freehold  in  every  legal  sense, 
*8601  ^^^  ^^  *^^^  tenant  of  the  rent  at  all  in  the  legal  sense  of  the  word 
-*  <<  tenanty"  as  used  in  the  statute  in  question. 

Where,  inde^,  the  rent  is  reserved  on  a  lease  for  life,  or  a  gift  in  tail,  the  lessor 
or  donor  parts  with  the  immediate  freehold  in  the  land ;  he  has  only  a  rever- 
sionary estate  expectant  on  the  determination  of  the  immediate  estate  of  freehold 
which  is  in  another ;  and  during  that  estate  of  freehold  he  is  strictly  tenant  of 
the  rent  in  a  legal  sense,  though  it  be  but  a  rent  service,  and  be  incident  to  the 
re?ersion ;  his  remedy  for  the  rent  is  by  writ  of  assize,  and  not  by  a  personal 
action  of  debt.  If  the  lease  be  for  life,  he  is  tenant  for  life  of  the  rent  3  if  it  be 
a  gift  in  tail,  he  is  seised  of  the  rent  dtlring  the  continuance  of  the  estate  tail.  It 
is  true  that  since  the  statute  quia  emptorea,  no  one  can  reserve  a  rent  service 
on  a  conveyance  in  fee ;  but  the  statute  32  H.  8,  c.  87,  may  allude  by  the 
words  "  tenants  in  fee  simple  of  a  rent  service,"  to  rent  services  created  before 
the  statute  quia  emptores,  of  which  there  are  still  many  which  are  called  quit 
rents.  Or  the  words  of  the  statute  may  be  taken  reddendo  singula  singulis, 
and  applying  the  words  "  tenants  in  fee  simple,  tenants  in  fee  tail,"  to  rent 
charges  and  fee  farms. 

For  these  reasons  we  are  of  opinion  that  a  person  seised  in  fee  of  land  and 
demising  it  for  years,  reserving  a  rent,  though  he  be  not  tenant  for  years  of 
the  rent,  is  still  not  within  the  words  of  this  statute  "  tenant  in  fee  simple,  fee 
tail,  or  for  term  of  lives,"  of  the  rent,  and  is  indeed  not  tenant  at  all  of  the  rent . 

It  remains  to  be  considered  whether  he  is  within  the  meaning  of  the  statute. 

It  is  a  matter  of  history  that  at  the  time  when  this  statute  passed,  leases 
for  years  were  but  little  regarded.  It  is  clear  also  that  an  action  of  debt  for 
*8611  ^^°^  ^^  ^^^^  ^leases  was  maintainable.  Such  leases,  therefore,  do  not 
^  appear  to  have  been  within  the  mischief  intended  to  be  remedied  by 
the  statute,  nor  probably  within  the  contemplation  of  the  framers  of  the  act, 
and  Lord  Coke  in  his  observations  on  this  statute,  Co.  Litt.  162,  b,  makes  no 
allusion  to  leases  for  years,  and  evidently  considers  the  statute  as  applicable 
only  to  freehold  rents. 

Some  authorities  upon  this  subject  remain  to  be  noticed.  The  first  is  the 
case  of  Turner  v,  Lee,  Cro.  Car.  471,  already  cited,  which-  arose  on  a  lease  for 
years  determinable  on  a  life,  and  the  statute  was  held  not  to  apply.  The  point 
does  not  appear  to  have  been  raised  in  any  reported  case  from  that  time  till 
the  case  of  Renvin  v.  Watkin,  Mich.  T.  5  Geo.  2,  B.  R.,  which  is  to  be  found  in 
the  first  voL  of  Selwyn's  Nisi  Prius,  p.  678,  of  the  8th  edition.    It  is  as  fol- 
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lows :  ^'  A.  seised  in  fee  lei  to  the  plaintiff  for  twenty-one  yean,  and  afterwtrds 
died  seised  of  the  reversion :  the  defendant  administered,  and  distrained  for 
half  a  year's  rent  dne  to  the  intestate,  for  which  he  avowed.  On  demurrer  to 
the  avowry  it  was  objected  that  there  was  not  any  privity  of  estate  between  the 
administrator  and  the  lessor,  and  therefore  the  avowry,  which  is  in  the  realty, 
could  not  be  maintained  by  him.  And  it  was  observed  that  this  was  a  case 
out  of  the  statute  32  H.  8,  c.  37,  for  that  only  gives  a  remedy  by  way  of  dis- 
tress for  rents  of  freehold,  and  of  this  opinion  the  Court  seemed.  1  Inst.  162, 
a;  4  Rep.  50 ;  Gro.  Car.  471 ;  Latch.  211  (Wade  v.  Marsh),  were  cited.''  Theie 
is  a  note  as  follows : — 

^^  But  in  Powell  v.  Eollick,  Middlesex  sittings,  M.  25  G.  2,  where  in  trespass 
for  entering  plaintiff's  house  and  carrying  away  his  goods,  upon  not  guilty, 
^defendant  gave  in  evidence  that  he  was  executor  of  A.  who  was  plain-  r*oco 
tiff's  landlonl  of  the  house,  and  that  he  distrained  for  rent  due  to  his  ^ 
testator  at  the  time  of  his  death ;  it  was  objected  for  plaintiff  that  executor 
was  empowered  to  distrain  only  by  virtue  of  the  statute  32  H.  8,  c.  37,  and 
that  the  statute  extended  to  the  executors  and  administrators  of  those  persons 
only  to  whom  rent  services,  rent  charges,  rents  seek,  or  fee  farms  were  due,  and 
that  the  present  case  did  not  fall  within  either  of  those  descriptions.  But  Lee, 
C.  J.,  overruled  the  objection,  and  said  this  was  a  rent  service,  the  testator 
bein^  in  his  lifetime  seised  in  fee,  and  the  plaintiff  holding  under  a  tenure 
which  implied  fealty."  It  is  to  be  observed  that  this  was  a  nisi  prius  decision, 
and  the  point  argued  seems  to  have  been  only  whether  the  rent  was  a  rent  ser- 
vice, which  it  clearly  was.  The  point  now  raised  does  not  seem  to  have  been 
discussed,  and  it  should  also  be  observed,  that  Mr.  Justice  BuUer  in  his  Nisi 
Prius,  p.  57,  cites  the  case  and  apparently  disapproves  of  it.  His  words  are, 
'^  Lord  Coke  says,  if  a  man  make  a  lease  for  life,  or  a  gift  in  tail,  reserving  a 
rent,  this  b  a  rent  service  within  the  statute :  from  whence  it  may  be  inferred 
that  he  thought  a  rent  reserved  upon  a  lease  for  years  was  not  within  it :  and 
I  apprehend  that  it  is  not,  for  the  landlord  is  not  tenant  in  fee,  fee  tail,  or  for 
life,  of  such  a  rent ;  and  it  is  the  executors  of  such  tenants  onlv  who  are  men- 
tioned in  the  act.  However,  in  trespass,  where  it  appeared  that  the  defendant 
had  distrained  the  plaintiff's  goods  for  rent  due  to  his  testator  upon  a  lease  for 
years.  Lord  C.  J.  Lee  held  it  to  be  within  the  statute,  and  the  defendant  ob- 
tained a  verdict." 

The  next  case  was  Meriton  v.  Gilbee,  8  Taunt.  159,  where  the  *point  p^ogo 
was  attempted  to  be  raised ;  but  the  Court  said,  that  it  did  not  appear  ^ 
whether  the  tenancy  was  for  term  of  years  or  for  life.  Then  came  the  case  of 
Martin  v.  Burton,  1  Brod.  &  B.  279,  which  was  decided  on  the  ground  that 
it  did  not  appear  that  the  testator  was  not  seised  in  fee,  in  tail,  or  for  life. 
Afterwards  the  case  of  Staniford  v.  Sinclair,  2  Bing.  193,  was  decided  on  the 
same  ground,  though  the  Court  in  giving  judgment  examined  into  some  of  the 
cases,  and  into  the  point  now  raised,  which  was  not  necessary  to  the  determina- 
tion of  the  case,  (a) 

Upon  the  whole,  therefore,  and  for  the  reasons  stated,  we  are  of  opinion  that 
this  case  is  neither  within  the  words  nor  the  meaning  of  the  statute  32  H.  8, 
c.  87,  s.  1,  and  that  the  judgment  of  the  Court  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  See  the  oases  on  this  subject  collected  and  reviewed  in  £.  Y.  Williams*  Law  of 
Executors,  vol.  i.  p.  602,  &o. 


LOy^E  and  Another  v.  GOVETT.    Jum  12. 

By  act  of  parliament  reciting  that  a  certain  tract  of  land  daily  overflowed  by  the  sea, 
and  to  which  the  king  in  right  of  his  crown  claimed  title,  might  be  rendered  prodac- 
tire  if  embanked,  and  that  his  mi^esty  had  consented  to  such  embankment,  a  part  of 
the  said  land,  called  Lipson  Bay,  was  granted  to  a  company  for  that  puiposa    Oa 
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one  nde  of  the  hmy  was  the  northern  side  of  en  estate  called  Lipson  Qroimd,  forming 
an  irregular  deoUvity,  in  parts  perpendicular,  and  in  parts  sloping  down  to  the  sea- 
shore and  OTorgrown  with  brushwood  and  old  trees.     The  company  in  embanking 
the  bay,  made  a  drain  on  this  side,  in  the  same  direction  with  the  cliff,  cutting 
through  it  in  parts,  but  learing  seTerid  recesses  of  small  extent  between  the  project- 
ing points.    These  reoesses  used  to  be  OTOrspread  with  sea-weed  and  beach,  and 
were  ooTered  by  the  high  water  of  the  ordinary  spring  tides,  but  not  by  the  medium 
tides: 
Held,  in  the  absence  of  proof  as  to  acts  of  ownership,  that  the  soil  of  these  recesses 
must  be  presumed  to  have  belonged  to  the  owner  of  the  acifjoining  estate,  and  not  to 
tiie  crown ;  and  did  not,  therefore,  pass  to  the  embankment  company  by  the  act  of 
parliament. 
Quare,  Whether  upon  issue  joined  on  a  plea  of  libemm  tenementnm,  the  plaintiff  may 
'  prove  twenty  years'  adverse  possession ;  or  whether  it  must  be  specially  replied  ? 

Trespass  for  breaking  and  entering  the  plaintiffs  closes.    Pleas,  not  guilty, 

and  libemm  tenementum,  upon  which  issue  was  joined.     At  the  trial  before 

*8641  *^^^^^^^^y  ^'9  ^^  ^^^  Devon  Sprine  assizes,  1828,  a  verdict  was  found 

-'  for  the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  the  following 

case: — 

By  a  public  act  of  parliament,  42  G.  3,  c.  32,  after  reciting  that  there  was 
near  Plymouth  a  tract  of  land  known  by  the  name  of  the  Lairy,  which  was 
daily  overflowed  by  the  sea,  and  was  thereby  totally  unproductive,  but  that  if 
certain  parts  thereof  called  Tothill  Bay  and  Lipson  Bay  were  embanked,  they 
might  be  cultivated  and  rendered  of  great  public  benefit ;  and  reciting  also  that 
the  king,  in  right  of  his  crown  and  dignity  claimed  title  to  the  parts  to  be  so 
embanked,  and  that  his  majesty  had  consented  to  such  embankment;  the  parcel 
of  land  called  Lipson  Bay,  part  of  the  said  Lairy,  which  was  then  a  navigable 
arm  of  the  sea,  and  daily  overflowed  by  it,  was  granted  for  500^.  to  a  company 
incorporated  by  the  act  under  the  name  of  ''The  Company  of  proprietors  for 
embanking  part  of  the  Lairy  near  Plymouth; "  and  they  afterwards  embanked 
lipson  Bay. 

On  the  southern  side  of  the  bav,  at  the  time  of  this  embankment,  was  an 
estate  called  Lipson  Ground,  of  which  the  defendant  at  the  time  of  the  alleged 
trespass  was  the  owner  and  occupier,  and  which  had  been  conveyed  to  him  in 
1824.  The  northern  side  of  this  estate  was  an  irregular  declivity,  in  parts  per- 
pendicnkr,  and  in  parts  sloping  down  to  the  sea-shore  and  overgrown  with 
bmshwood  interspersed  with  old  trees,  particularly  towards  the  top.  Adjoining 
the  cultivated  closes  of  the  estate,  upon  the  top,  was  an  irregular  fence  of  bushes 
and  trees,  sufficient  to  protect  the  cattle  there  from  falling  over  into  the  bay. 
At  the  northern  extremity  of  the  estate  was  an  old  quay,  which  before  the  em* 
*8651  1^^^^^®^^  ^^  ^^^^  ^^^  ^^®  purpose  of  depositing  manure  '''for  the 
-'  estate ;  it  communicated  with  the  closes  on  the  top  of  the  cliff  by  a  path 
np  the  acclivity  used  for  conveying  the  manure.  After  the  embankment  the 
quay  ceased  to  be  of  use. 

The  company,  in  embanking  Lipson  Bay,  cut  a  gutter  for  drainage  along  the 
southern  side  of  the  bay,  in  the  same  direction  with  the  cliff,  and  as  near  as  it 
could  be  carried  in  a  straight  line,  but  leaving  several  recesses  between  points 
where  the  cliff  projected  beyond  the  general  line.  In .  some  instances  the  ex- 
tremities of  these  projections  were  cut  through.  The  reoesses,  at  the  time  when 
the  drain  was  cut,  were  covered  with  sea-weed  and  beech ;  part  of  the  soil  of 
the  drain,  when  dug  out,  was  thrown  upon  their  surface.  Before  the  embank- 
ment the  recesses  used  to  be  covered  by  the  high  water  of  the  ordinary  spring 
tides,  but  not  by  the  medium  tides  between  the  spring  and  neap  tides.     The 

2 nay  was  never  covered  with  water.  It  did  not  appear  that  the  owners  of  the 
iipaon  Ground  estate  had  exercised  any  act  of  ownership  on  the  reoesses,  and 
their  situation  and  trifling  extent  had  prevented  any  profitable  occupation  of 
them;  but  in  1812  an  occupier  of  Lipson  Ground  had  cut  wood  on  the  declivi- 
ties of  the  cliff.  In  1806  the  company  sold  in  lots  a  portion  of  the  embanked 
1^  of  lipson  Bay.    The  fences  of  these  allotments  were  carried  across  the 
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ftbore-meniikmed  drain  and  rested  ob  the  cliff.  The  puiehafler  took  posBeasion 
in  1806,  and  continued  possessed  until  1826,  when  he  died,  leaving  two  danghten 
his  coheiresses,  one  of  whom,  and  the  husband  of  the  other,  were  the  present 
plaintiffs.  The  case  then  went  on  to  state  facts  which  raised  the  question 
whether  or  not  the  purchaser,  in  and  after  1807,  had  exercised  acts  of  owner- 
ship over  *the  recesses  between  the  points  of  the  cliff,  which  acts  had  been  r^Qfta 
acquiesced  in  by  the  owners  of  the  Lipson  Ground  estate.  The  present  ^ 
action  was  brought  for  cutting  down  some  trees  planted  in  the  recesses  by  the 
purchaser.  The  questions  for  the  opinion  of  the  Court  were :  First,  whether 
the  ownership  of  the  recesses  and  quay  was  in  the  crown  before  the  passing  of 
the  act  for  embanking  Lipson  Bay  ?  Secondly,  if  not,  whether  any  estate  or 
interest  in  them  passed  to  the  defendant  by  the  conveyance  of  the  Lipson  Ground 
estate  to  him  in  1824,  so  as  to  support  his  plea  of  liberum  tenementum? 
This  ease  was  now  argued  by 

Campbell,  for  the  plaintiffs.  The  defendant,  to  support  his  plea  of  liberum 
tenementum,  should  have  proved  that  he  had  a  freehold  in  the  recesses  in  ques- 
tion, and  also  a  right  of  entry  at  the  time  of  the  trespass.  He  gave  no  proof 
of  either.  He  showed  no  conveyance,  nor  did  it  appear  that  he,  or  those  under 
whom  he  claimed,  had  exercised  any  act  of  ownership  over  the  recesses.  They 
are  described  in  the  case  as  having  been  covered  with  sea-weed  and  beech.  This 
does  not  correspond  with  the  description  also  given  in  the  case  of  that  part  of 
the  Lipson  Ground  estate  which  adjoined  the  sea-shore,  and  which  is  said  to 
have  been  overgrown  with  brushwood  and  old  trees.  It  was  not  necessary  for 
the  plaintiffs  to  show  conclusively  to  whom  these  recesses  belonged :  it  is  suffi- 
cient that  they  might  belong  to  the  crown ;  and  in  the  absence  of  express  proof, 
the  presumption  in  favour  of  the  crown  may  extend  to  all  lands  between  the 
low  water  mark  and  the  high  water  of  the  ordinary  sprint  tides.  This  is  the 
sense  of  the  passage  in  Hale,  De  Jure  Maris,  c.  4,  *p.  12  (Harg.  Law  r+ogy 
Tracts),  where  it  is  laid  down,  that  <<  Ii  is  certain,  that  that  which  the  ^ 
sea  overflows  either  at  high  spring  tides,  or  at  extraordinary  tides,  comes  not  as 
to  this  purpose  (t.  e.,  as  to  the  king's  right  of  pi-operty),  under  the  denomina- 
tion of  littus  maris,"  That  part  of  the  shore  which  is  above  the  common  high 
water  mark,  but  below  the  height  of  the  ordinary  spring  tides,  though  perhaps 
it  does  not  necessarily  belong  to  the  king,  may  do  so ;  and  will  be  presumed  to 
have  done  so  in  a  case  like  this,  no  proof  being  offered  to  the  contrary.  At  all 
events  it  does  not  appear,  either  by  the  recital  of  the  act  or  otherwise,  that  the 
recesses  belonged  to  the  Lipson  Ground  estate.  (He  then  proceeded  to  argue, 
in  the  second  place,  that  the  defendant's  title  was,  at  all  events,  barred  either 
by  disseisin  and  a  descent  cast,  or  by  twenty  years'  adverse  possession.) 

FoUett,  contrd.  The  plaintiffs  were  not  entitled,  on  an  issue  upon  the  plea 
of  liberum  tenementum,  to  show  that  the  defendant's  right  of  entry  was  gone ; 
but  if  they  meant  to  rely  on  a  possessory  right  grounded  on  adverse  possession, 
such  matter  ought  to  have  been  specially  replied.  Twenty  years'  adverse  pos- 
session does  not  shift  the  freehold,  but  only  changes  the  right  of  entry ;  it  is, 
therefore,  no  answer  to  the  plea  of  liberum  tenementum.  And  it  cannot  be 
necessary,  upon  that  plea,  to  prove  both  the  title  to  the  soil  and  freehold,  and 
also  the  right  of  entry  -,  the  form  of  the  plea  shows  this.  If  it  were  other- 
wise, the  plaintiff  would  have  all  the  advantage  of  replying  double.  In  reply- 
ing a  possessory  title  grounded  on  the  statute  of  limitations  or  a  demise  r^^Qgo 
*for  years,  the  freehold  is  confessed ;  the  right  of  entry  only  is  denied :  ^ 
see  Lambert  v,  Stroother,  Willes,  218.  But,  further,  no  adverse  possession  was 
proved  as  to  these  recesses.  (He  then  went  into  the  facts  bearing  upon  this 
point.)  As  to  the  effect  of  the  act  of  parliament,  the  recesses  were  not  the  pro- 
perty of  the  crown  before  the  act,  and  did  not,  therefore,  pass  to  the  embank- 
ment company  under  it.  [Lord  Tenterden,  C.  J.  The  act  only  speaks  of  land 
"daily  overflowed  by  the  sea."]  So  much  only  as  is  covered  by  the  ordinary 
high  water  is  to  be  considered  as  sea-shore,  and,  as  such,  presumed  to  belong 
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to  the  crown  or  the  lord  of  the  manor,  where  there  is  no  evidence  (^  other 
ownership.  Hale  de  Jure  Maris,  part  1,  c.  4,  p.  12,  c.  6,  p.  25.  In  Blandell 
V.  Catterally  5  B.  &  A.  304,  Bayley,  J.,  says,  <<  By  the  sea-shore  I  understand 
the  space  between  the  ordinary  high  and  low  water  mark.''  Lands  which  are 
not  overflowed  by  the  medium  tides  must  be  presumed  to  belong,  not  to  the 
crown,  but  the  owner  of  the  adjacent  land. 

Campbell^  in  reply.  There  is  no  sufficient  authority  for  saying  that  the  right 
of  the  crown,  as  against  the  title  of  a  subject,  unsupported  by  proof  as  in  this 
case,  does  not  extend  over  the  whole  beach,  up  to  the  highest  mark  of  the  spring 
tides.  Nothing  is  adduced,  beyond  presumption,  to  show  that  the  recesses  were 
part  of  the  Lipson  Ground  estate.  The  words  of  the  act  are  not  to  be  taken 
as  confining  the  grant  to  what  was  literally  overflowed  by  the  tide  every  day ; 
they  are  meant  to  include  the  sea-beach  generally. 

*8691  *^^  TsNTEHDSN,  0.  J.  I  am  of  opinion  that  the  defendant  is  entitled 
^  to  judgment.  The  act  of  parliament  authorizing  the  grant  under  which  the 
plaintiff  claims,  makes  mention  in  its  recital  of  land  <<  daily  overflowed  by  the 
sea,"  which  it  vests  in  a  company  of  proprietors.  Assuming  that  those  words 
mean  only  land  ordinarily  overflowed  by  the  sea,  still  the  recesses  in  question 
do  not  oome  within  that  description.  If  these,  then,  did  not  belong  to  the 
company  or  the  crown,  whose  property  were  they  ?  The  common  prosumption 
would  be,  that  they  belonged  to  the  owner  of  the  adjoining  estate.  It  is  urged, 
that  the  description  given  of  them  in  the  case  is  inconsistent  with  that  suppo- 
sition, it  being  said  there,  that  the  northern  side  of  the  estate  is  a  declivity 
overgrown  with  brushwood  and  trees,  whereas  these  recesses  appear  to  be 
covered  with  sea-weed  and  beech ;  but  I  do  not  think  the  former  part  of  this 
description  ought  to  be  so  construed  as  to  exclude  from  the  estate  those  pieces 
of  ground  which  lie  low  and  adjoining  the  sea-shore,  and  would,  according  to 
the  usual  presumption,  be  considered  as  belonging  to  the  owner  of  the  adjacent 
land.  As  to  the  remaining  question,  it  appears  to  me  that  the  case  furnishes 
no  sofficient  proof  of  an  adverse  possession,  and  therefore  there  is  no  occasion 
to  determine  the  point,  whether,  to  a  plea  of  liberum  tenementum,  the  statute 
of  limitations  must  be  specially  replied;  of  which  I  should  have  desired  time 
to  consider. 

LiTTLEDALE,  J.  The  company  could  only  grant  what  was  in  the  crown, 
that  is,  the  ground  between  the  ordinary  high  and  low  water  mark ;  if,  there- 
*8701  ^^^'  ^^^  purchaser  under  whom  the  plaintiff  claim  had  any  ^property 
-'  in  these  recesses,  it  could  not  be  by  the  company's  grant.  He  might 
indeed  have  had  a  rieht  by  adverse  possession  sufficient  to  ground  ah  action 
against  a  trespasser,  but  of  that  there  is  not  sufficient  proof.  Then  it  is  said, 
that,  according  to  the  description  given  in  this  case  of  the  northern  extremity 
of  the  Lipson  Ground  estate,  these  recesses  cannot  have  formed  part  of  it.  But 
the  proprietor  of  that  estate  was  entitled  to  the  land  as  far  as  the  point  at  which 
the  king's  right  to  the  sea-shore  terminates.  Down  to  that  point,  the  land 
covered  with  beech  and  sea-weed,  as  these  recesses  are  described  to  have  been, 
would  of  common  right  belong  to  the  owner  of  the  adjoining  estate,  and  I  do 
not  think  that  riffht  is  excluded  by  the  manner  in  which  the  northern  extremity 
of  the  estate  is  described  in  the  case.  Whether  those  spots  formed  part  of 
what  was  called  the  Lipson  Ground  estate  or  not,  they  appear  by  the  case  to 
have  belonged  to  the  owner  of  that  estate.  It  is  contended  that  the  land  up  to 
the  top  of  the  ordinary  spring  tides  might  have  been  in  the  crown }  but  it  does 
not  appear  that  the  crown  ever  made  any  claim  to  it,  or  exercised  any  act  of 
ownership  upon  it.  No  question  arises  on  the  alleged  adverse  possession,  for 
that  fact  is  not  sufficiently  proved. 

Parke,  J.  It  is  unnecessary  in  this  case  to  deliver  any  judgment  on  the 
question,  whether  or  not  a  twenty  years'  adverse  possession,  should  be  replied 
specially  to  the  plea  of  liberum  tenementum ;  though  I  have  an  opinion  on  that 
subject.    The  land  in*  question  here  was  above  the  ordinary  high  water  mark, 
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and  the  plaintift,  therefore,  upon  the  case  as  stated,  could  not  entitle  them- 
selyes  to  it  under  the  crown,  or  the  company  "^who  derived  their  title  p^g^i 
from  the  crown.  In  the  absence  of  proof  to  the  contrary,  the  presump-  L 
tion  as  to  such  land  is  in  favour  of  the  adjoining  proprietor ;  and  there  was  no 
proof  here  of  adverse  possession.  The  judgment  must,  therefore,  be  for  the  de- 
fendant. 
Taunton,  J.,  concurred.  Judgment  for  the  defendant. 


WYATT  r.  HARRISON.     JuneU. 

The  possessor  of  a  house  which  is  not  ancient,  cannot  maintain  an  acUon  against  the 
owner  of  the  adjoining  land,  for  digging  away  that  land,  so  that  the  house  falls  in; 
and,  therefore,  where  a  deolaration  stated  that  A.  was  lawfully  possessed  of  a  dwdUn^ 
houtt,  acyoining  to  a  dwelling-house  of  B.,  and  that  B.  dug  into  the  soil  and  founda- 
tion of  the  last-mentioned  house  so  negligently,  and  to  near  to  the  plaintiff's  house  that 
the  wall  of  the  latter  house  gare  way ;  on  demurrer  to  so  much  of  the  declaration  as 
alleged  the  digging  eo  near,  &c.,  the  defendant  had  judgment. 

But  if  it  had  appeared  that  the  plaintiff's  house  was  ancient;  or  if  the  complaint  had 


been  tha^  the  digging  occasioned  a  falling  in  of  soil  of  the  plaintiff,  to  which  no  arti- 
fioial  weight  had  been  added,  qunre,  whether  an  action  would  not  have  lain  ? 

Case.  The  last  count  of  the  declaration  stated  that  the  plaintiff  before  and 
at  the  time,  &c.,  was  lawfully  possessed  of  and  dwelt  with  her  &mily  in  a  cer- 
tain dwelline-house  situate  at,  &c.,  and  contiguous  and  next  adjoining  to  a 
certain  dweUing^ouse  of  the  defendant  with  the  appurtenances,  there  al^  situ- 
ate :  that  the  defendant  by  his  workmen  and  servants,  was  rebuilding  his  said 
dwelling-house,  with,  &c.,  and  in  so  doing  was  digging  into  the  soil  and  foun- 
dation thereof,  and  near  and  adjoining  to  the  soiland  foundation  of  the  said 
dwelling-house  of  the  plaintiff.  Yet  defendant,  well  knowing  the  premises, 
but  intending  to  injure  the  plaintiff,  and  to  annoy  her  in  the  possession  of  her 
said  dwelling-house,  afterwards,  and  whilst  the  defendant  was  so  rebuilding  his 
said  dwelling-house,  and  so  digging  into  the  soil  and  foundation  thereof,  and 
near  and  adjoining  to  the  soil  and  foundation  of  the  said  dwelling-house  of 
*the  plaintiff,  to  wit,  on,  &o.,  dug  so  negligently,  carelessly,  and  impro-  ptcg^o 
perly  into  the  soil  and  foundation  of  the  said  dwelling-house  of  him  the  ^ 
defendant,  and  to  near  to  the  soil  and  foundation  of  the  said  dweUing-house  of 
the  plaintiffs  that  by  reason  thereof  the  wall  of  the  said  dwelling-house  of  the 
plaintiff,  standing  and  being  upon  the  soil  and  foundation  of  her  said  dwelling- 
bouse,  and  next  to  and  adjoining  the  soil  and  foundation  of  the  said  dwelling- 
house  of  the  defendant,  sank,  and  gave  way,  and  became  and  was  greatly  weak- 
ened, loosened,  and  damaged ;  by  means  whereof  the  plaintiff  was  prevented 
from  carrying  on  her  business  in  her  said  dwelling-house,  and  was  put  to  great 
expense,  &c. 

Flea,  to  all  the  matters  in  the  above  count  alleged  except  the  part  herein 
after  mentioned,  not  guilty ;  and  as  to  so  much  of  that  count  as  related  to  the 
defendant's  digging  into  the  soil  and  foundation  of  the  said  dwelling-house  of 
him  the  defendant,  so  near  to  the  soil  and  foundation  of  the  said  dwelling-house 
of  the  plaintiff  that  by  reason  thereof,  &c.,  the  defendant  demurred  generally. 
Joinder  in  demurrer.     This  demurrer  was  argued  in  last  Easter  term,  (a) 

Tal/ourdy  for  the  defendant.  The  question  is  whether,  if  a  party  occupy 
premises  which  adjoin  those  of  another  person,  and  which  are  injured  by  the 
act  of  that  person,  in  digging  near  the  extremity  of  his  own  ground,  he  is  en- 
titled, merely  by  reason  of  the  propinquity,  to  recover  against  the  neighbour  by 
whose  act  such  injury  was  occasioned.     The  cases  applicable  to  thb  subject  are 

(a)  Before  Lord  Tenterden,  0.  J.,  Littledale,  Parke,  and  Patteeon,  Js. 
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*8731  '^^^^^^  ^°  Peyton  v.  The  Mayor  and  Commonalty  of  '^'London,  9  B.  & 
^  C.  725,  which  was  an  action  for  damage  occasioned  by  the  defendants  in 
palling  down  their  house,  wiUiout  shoring  up  that  of  the  plaintiff,  which  ad- 
joined its  and  the  Court  there  held,  that  as  the  plaintiff  showed  no  right  to  have 
bis  house  supported  by  that  of  the  defendants,  he  could  not  recover.  So  here, 
the  plaintiff  snows  no  right  to  have  her  land  supported  by  the  defendant's.  It 
is  said  in  Com.  Dig.  Action  on  the  Case /or  a  Nutsancey  (C)  citing  2  Boll.  Abr. 
TreqMUj  (I)  pi.  1,  (a)  and  1  Siderfin,  167  (Palmer  v.  Fleshees),  that  no  action 
lies  if  a  man  build  a  house  and  make  cellars  upon  his  soil,  whereby  a  house 
newly  built  in  an  adjoining  soil  falls  down.  In  the  present  case  it  may  be 
sssnmed  that  the  house  was  newly  built,  for  nothing  appears  to  the  contrary. 
Boberts  v.  Bead,  16  East,  215,  and  Jones  t;.  Bird,  5  B.  &  A.  837,  are  distin- 
gnishable :  there  the  defendants,  who  were  held  liable,  acted,  not  upon  a  com- 
mon law  right,  but  by  a  special  authority,  operating  against  the  rights  of  the 
pnblie ;  and  in  what  they  did  they  were  not  using  property  of  their  own. 
*8741  *MaM9dy  contrd»  The  declaration,  so  &  as  it  is  demurred  to,  is  in 
^  no  essentisJ  particular  different  from  that  in  Smith  v.  Martin,  2  Saund. 
394,  400,  upon  which  the  plaintiff  had  judgment.  In  Boberts  v.  Bead,  16 
East,  215,  the  declaration  was,  substantitdly,  for  digging  so  near  the  plaintiff's 
wall  that  it  was  weakened  and  fell.  In  Peyton  v.  The  Mayor  of  London,  9 
B.  k  C.  725,  it  may  have  been  the  duty  of  the  plaintiff  to  shore  up  his  own 
house;  but  that  case  was  different  from  this;  there  the  proceeding  which 
endangered  the  plaintiff's  house  was  apparent,  and  he  therefore  had  warning 
to  secure  himself  against  the  probable  injury :  but  where,  as  in  this  instance, 
the  mischief  is  done  by  mining  under  ground,  an  operation  which  is  secret,  or 
of  which,  at  least,  the  neighbour  cannot  be  aware  so  as  to  ffuard  himself  against 
its  effect,  the  party  carrying  on  the  work  is  bound  to  give  nis  neighbour  notice, 
and  moreover  to  use  such  reasonable  care  in  doing  the  work  that  mischief  may 
not  ensue ;  Massey  v.  Groyder,  4  C.  &  P.  161 ;  and  if  injury  be  complained  of, 
it  rests  with  him  to  show  that  he  used  proper  care.  Jones  v.  Bird,  5  B.  &  A. 
837,  also  supports  this  view  of  the  case.  In  Sutton  v.  Clarke,  6  Taunt.  44, 
Gibbs,  C.  J.  says  that  where  an  individual,  '^for  his  own  benefit,  makes  an 
improvement  on  his  own  land  according  to  his  best  skill  and  diligence,  and  not 
foreseeing  it  will  produce  any  injury  to  his  neighbour,  if  he  tnereby  unwit- 
tingly injure  his  neighbour,  he  is  answerable."  In  a  case,  however,  like  the 
present,  the  party  carrying  on  the  work  must  know  that  he  is  occasioning 
injury  to  his  neighbour. 

*8751  *  ^'^V^^  ^^  reply.  The  allegation  of  the  plaintiff  which  is  demurred 
-*  to  is,  not  that  the  defendant  dug  so  carelessly,  but  that  he  dug  so  near 
to  the  plaintiff's  foundation  that  damage  ensued.  These  averments  are  divisi- 
ble, and  the  one  objected  to  may  and  ought  to  be  demurred  to  by  itself.  Pink- 
ney  v.  The  Inhabitants  of  East  Hundred,  2  Saund.  879 ;  Powdick  v,  Lyon,  11 
Eiurt,  565.  [LiTTLEDALE,  J.  Can  the  averment  of  negligence  here  be  sepa- 
rated from  the  rest  of  the  sentence  f]  The  negligence,  and  the  digging  near  to 
tiie  phuntiff's  land,  are  distinct  propositions.  The  defendant  here  was  acting 
on  a  common  law  right :  if  there  was  any  peculiarity  in  the  circumstances 

(a)  The  whole  passage  in  RoUe  is  as  follows : — '*If  A.  be  seised  in  fee  of  copyhold 
land  next  s^Joining  the  land  of  B.,  and  A.  ereot  a  new  house  on  his  copyhold  land,  and 
some  part  of  the  house  is  ^tected  on  the  confines  of  his  land  next  adjoining  the  land  of 
B. ;  if  B.  afterwards  digs  hit  land  so  near  the  foundation  of  A.'s  house  (but  no  part  of 
the  land  of  A.)  that  thereby  the  foundation  of  the  house,  and  the  house  itself  faJls  into 
the  pit,  yet  no  action  lies  by  A  against  B.,  because  it  was  A's  own  'fault  that  he  built 
bis  house  so  near  B.'s  land;  for  he  by  his  act  cannot  hinder  B.  from  making  the  best 
use  of  his  own  land  that  he  can.  Pasch.  15  Gar.  B.  B.  between  Wilde  and  s£nsterley, 
by  the  court,  after  a  verdict  for  the  plaintiff.  But  aemble,  that  a  man  who  has  land  next 
Adjoining  my  land  cannot  dig  his  land  so  near  mine  that  thereby  my  land  shall  go  into 
bis  pit;  and,  therefore,  if  the  action  had  been  brought  for  that  it  would  lie." 
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which  could  render  him  liable  at  the  suit  of  the  plaintiff  for  what  he  so  did, 
the  plaintiff  ought  to  have  shown  it.  Our,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Lord  Tente&dkn,  C.  J., 
who,  after  having  stated  the  pleadings,  proceeded  as  follows  : — 

The  question  reduces  itself  to  this,  Whether,  if  a  person  builds  to  the 
utmost  extremity  of  his  own  land,  and  the  owner  of  the  adjoining  land,  digs 
the  ground  there,  so  as  to  remove  some  part  of  the  soil  which  formed  the  sup- 
port of  the  building  so  erected,  an  action  lies  for  the  injury  thereby  occasioned  ? 
Whatever  the  law  might  be,  if  the  damage  complained  of  were  in  respect  of  an 
ancient  messuage  possessed  by  the  plaintiff  at  the  extremity  of  his  own  land, 
which  circumstance  of  antiquity  might  imply  the  consent  of  the  adjoining  pro- 
prietor, at  a  former  time,  to  the  erection  of  a  building  in  ^that  situation,  r*o*7g 
it  is  enough  to  say  in  this  case  that  the  building  is  not  alleged  to  be  ■• 
ancient,  but  may,  as  far  as  appears  from  the  declaration,  have  been  recently 
erected ;  and  if  so,  then,  acconiing  to  the  authorities,  the  plaintiff  is  not  entitled 
to  recover.  It  may  be  true  that  if  my  land  adjoins  that  of  another,  and  I 
have  not  by  building  increased  the  weight  upon  my  soil,  and  my  neighbour 
digs  in  his  land  so  as  to  occasion  mine  io  fall  in,  he  may  be  liable  to  an  action. 
But  if  I  have  laid  an  additional  weight  upon  my  land,  it  does  not  follow  that 
he  is  6>  be  deprived  of  the  right  of  digging  his  own  ground,  because  mine  will 
then  become  incapable  of  supporting  the  artificial  weight  which  I  have  laid 
upon  it.  And  this  is  consistent  with  2  Roll.  Ab.  Trespass  (I.)  pi.  1.  The 
judgment  will  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 


*J.  G.  8.  LEFEVRE,  W.  J.  DEACON,  and  W.  UNWIN  SIMS  v,  ^r.^^ 

BOYLE.    June  13.  L  ^'' 

A  policy  was  effected  by  A  upon  her  own  life,  with  an  insoranoe  company ;  it  was  bj 
deed,  and  executed  by  three  trustees  of  the  company.  A.  afterwards  assigned  it  to 
B.  and  died.  The  money  due  on  the  policy  was  paid  to  B.  by  a  check  drawn  by  the 
trustees  on  the  bankers  of  the  company,  and  he  gave  an  acknowledgment  of  having 
receiyed  the  money  from  the  trustees.  By  the  deed  of  trust  the  board  of  directors 
were  to  cause  all  moneys  belonging  to  the  company  to  be  deposited  with  the  bankers 
of  the  company,  in  the  name  of  the  trustees,  and  such  moneys  were  not  to  be  with- 
drawn but  for  the  purposes  of  the  company,  and  by  checks  signed  by  the  trustees, 
or  by  three  or  more  directors  under  some  authority  to  be  given  by  the  toustees. 
After  the  payment  to  B.  it  was  discovered  that  the  policy  was  void  on  account  of 
fraud. 

Held,  that  under  these  circumstances  the  three  trustees  were  the  proper  plaintiffs  in 
an  action  to  recover  back  the  money  so  paid  to  B. 

Assumpsit  for  money  had  and  received.  Plea,  general  issue.  At  the  trial 
before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas  term, 
1831,  it  appeared  that  the  plaintiffs  were  trustees  of  the  Promot€r  Life  Assur- 
ance  Company.  In  1828,  one  Lydia  Simpson  effected  with  that  company  a 
policy  of  insurance  upon  her  own  life  for  850^.  The  policy  waA  by  deed,  and 
was  executed  by  the  plaintiffs,  and  by  it  the  responsibility  of  the  trustees  was 
limited  to  the  amount  of  the  funds  of  the  company.  The  deed  of  trust  under 
which  the  pliuntiffs  acted,  purported  to  be  executed  by  the  shareholders  and  by 
all  the  trustees ;  the  execution  by  Deacon,  one  of  the  plaintiffs,  was  not  proved, 
but  he  had  acted  as  a  trustee  and  executed  this  policy.  It  was  afterwards 
transferred  to  the  defendant.  In  February,  1829,  Miss  Simpson  died;  the 
money  due  on  the  policy  was  paid  to  the  defendant  by  a  check  drawn  by  the 
trustees  upon  their  bankers,  and  the  defendant  gave  the  following  receipt, 
endorsed  on  the  policy : — '<  Received  of  the  trustees  to  the  Promoter  Life 
Assurance  Company,  the  sum  of  850Z."     The  policy  was  afterwards  discovered 
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to  be  void  on  aceoant  of  fraud,  and  the  oompsDj,  by  a  letter  written  bj  their 
secretary,  applied  to  the  defendant  to  refund  the  money  he  had  received.  In 
*R7R1  "^^^^^  letter  it  was  stated  that  the  board  would  have  to  call  upon  him 

^  for  the  amount.  By  the  deed  of  trust  the  board  of  directors  were  to 
canae  all  moneys  and  securities  belonging  to  the  company  to  be  deposited  in  the 
name  of  the  trustees  with  the  bankers  for  the  time  being  of  the  company,  and 
such  moneys  were  not  to  be  withdrawn  but  for  the  purposes  of  the  company, 
and  by  checks  signed  by  the  trustees,  or  by  three  or  more  directors  under  some 
authority  to  be  given  by  the  trustees.  It  was  objected  at  the  trial  that,  the 
company  not  having  been  incorporated,  the  action  ought  to  have  been  brought 
m  the  names  of  all  the  members.  Lord  Tenterden  directed  a  verdict  for  the 
pUintiffs,  but  reserved  liberty  to  move  to  enter  a  nonsuit  on  the  objection.  A 
rale  nisi  having  been  obtained  for  that  purpose, 

Campbell  and  Hill  now  showed  cause.  The  action  is  properly  brought  by 
the  present  plaintiffs.  The  policy  of  insurance  being  by  deed,  which  was  exe- 
cuted by  the  plaintiffs,  they  only,  and  not  the  members  of  the  association, 
would  have  been  liable  to  be  sued,  Schack  v.  Anthony,  1  M.  &  S.  578.  The 
funds  of  the  company  are  vested  in  them ;  an  account  is  kept  in  a  banking- 
house  in  their  names;  and  the  sum  paid  to  the  defendant  was  out  of  moneys 
invested  in  the  plaintiffs'  names  with  those  bankers.  The  defendant  has,  by 
his  receipt,  acknowledged  that  he  received  the  money  due  on  the  policy  from 
the  trustees  of  the  company.  Then,  if  this  money  may  be  recovered  back, 
the  trustees  must  be  the  proper  persons  to  sue.  If,  instead  of  money,  the 
defendant,  by  false  representations,  had  obtained  possession  of  any  goods  and 
*8791  '^^^^^^^^  ^^  ^^^  company,  and  he  had  refused  to  deliver  them  back,  but 

-*  had  acknowledged  that  he  received  them  from  the  trustees,  they  might 
have  maintained  trover.  It  is  not  competent  for  the  defendant,  who  has  so 
dealt  with  the  trustees,  to  say  that  the  money  is  that  of  some  other  person ;  as 
between  him  and  them,  it  must  be  taken  to  be  theirs. 

White,  eonird.  The  defendant  is  not  estopped  by  his  having  treated  with 
the  plaintiffs  as  trustees;  for,  after  the  money  had  been  paid,  the  secretary  of 
the  company,  in  his  letter,  giving  him  notice  to  refund,  stated  that  the  Board 
would  have  to  call  upon  him.  And  if  he  is  not  estopped,  it  is  quite  clear  that 
the  action  ought  to  have  been  brought  in  the  names  of  all  the  members  of  the 
oompany,  1  Wms.  Saunders,  154,  note  (1).  It  is  true,  the  payment  was  made 
in  this  case  by  a  check  on  the  bankers  with  whom  the  money  was  placed  by 
the  present  plaintiffii,  but  it  was  so  placed  pursuant  to  the  directions  of  the 
trust  deed ;  and  it  was  not  competent  to  the  members  of  this  association  to 
transfer  to  others  the  right  of  bringing  actions,  which  the  law  vested  in  all  the 
partiies  interested,  for  a  mere  right  of  action  cannot  be  transferred,  Co.  Litt. 
214  a,  266  a. 

Lord  Tentekden,  0.  J.  The  policy  of  assurance  was  executed  by  the  three 
pbintifis  under  their  hands  and  seals;  they  only  could  have  been  sued  upon 
that  policy.  The  money  received  by  the  defendant  was  paid  out  of  funds 
lodged  with  bankers  in  the  plaintiffs'  names.  Under  these  peculiar  oircnm- 
stanees  I  am  of  opinion  that  the  action  was  maintainable  in  the  names  of  the 
three  trustees. 
#3301       *LiTTLEDAiiS,  J.     I  agree  that  it  is  not  competent  for  such  an  asso- 

•^  eiation  as  this  to  transfer  to  a  few  of  its  members  the  right  of  bringing 
M^oas,  whieh,  by  law,  is  vested  in  all ;  but  if  a  party,  instead  of  contracting 
with  all  the  members  of  such  a  company,  choose  to  contract  with  three  trus- 
tees, in  whom  the  property  of  all  is  vested,  and  afterwards  in  virtue  of  that 
contraet  to  reeeive  monev  from  those  trustees  to  which  he  has  no  right,  I  think 
it  is  not  competent  to  that  party  to  say  that  they  are  not  the  persons  entitled 
to  sue  for  it.  In  this  ease,  then.  Miss  Simpson  having  originally  contracted 
with  the  tmstees  and  they  with  her,,  and  the  defendant,  the  assignee  of  the 
policy,  having  received  the  money  firom  them;  tha  action  is  well  brought  in 
their  names  to  recover  it  back. 
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Parke,  J.  It  appears  to  me  perfectly  clear  that  this  action  ia  well  brought 
by  the  three  tnutees.  They  originally  contracted  by  deed ;  that  was  assigned 
to  the  defendant,  and  he  received  the  money  from  them.  That  money  haviDg 
been  placed  with  bankers  in  the  names  of  the  tmstees,  was,  in  my  opmion, 
their  money,  as  much  as  a  sum  woald  be  mine,  which  I  myself  had  pat  into 
my  banker's  hands. 

Taunton,  J.,  concurred.  Bole  dischaiged. 


♦SAUNDERS  V.  ASTON.    June  13.  [♦SSI 

A  patent  was  taken  out  for  improTements  in  making  buttons.  The  specifieation  8tat«d 
the  impTOTement  to  consist  in  tiie  snbstitation  of  a  flexible  material  for  metal  shanks, 
and  it  described  Uie  mode  in  which  this  material  might  be  fixed  to  the  intended 
button,  and  made  to  project  ftrom  it  in  the  necessary  condition  for  use,  by  the  help, 
among  other  things,  of  a  metal  collet  or  ring  with  teeth.  Neither  the  construction 
of  the  button,  nor  the  application  of  a  flexible  shank,  was  new ;  the  use  of  the  toothed 
ring,  as  described  in  Uie  specifioaUon,  was  so,  but  this  was  not  stated  to  be  the  sub- 
ject-matter of  the  iuTention;  and  it  appeared  by  the  specification  that  the  effect 
produced  by  it  might  be  brought  about  in  other  modes,  which  the  pluntiiF  had  also 
used: 

Held,  that  the  patent  was  not  maintainable,  since  the  iuTention  consisted  only  in  com- 
bining two  things  which  were  not  new,  and  the  use  of  the  toothed  ring  in  forming  the 
flexible  shank,  though  new,  was  not  the  object  of  the  invention,  but  only  a  mode, 
among  others  which  were  already  known,  of  carrying  it  into  effect 

Gabs  for  infringing  a  patent.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  sittings  in  London  after  Michaelmas  term,  1831,  it  appeared  that  the  plain- 
tiff's patent,  obtained  in  1825,  was  for  the  sole  making,  using,  &o.,  of  his  in- 
vention of  "  certain  improvements  in  constmcting  or  miJcing  buttons."  In  the 
specification  enrolled  in  Chancery  the  plaintiff  stated  the  nature  of  his  inyen- 
tion  as  follows: — '^My  said  improvements  in  the  constructing  or  making 
buttons  consist  in  the  substitution  of  a  proper,  soft,  and  flexible  material  or 
materials  in  the  place  of  metal  shanks  upon  the  backs  or  bottoms  of  buttons  of 
certain  descriptions,  and  which  said  flexible  material  or  materials  aflbrd  the 
means  of  affixing  such  buttons  to  garments  with  far  greater  convenience  and 
neatness  than  where  metal  shanks  are  employed.  The  buttons  are  such  as  1 
have  manufactured  under  a  patent  granted  to  me  by  his  late  Majesty  King 
George  the  Third,  dated  the  4th  of  November,  in  the  fifty-fourth  year  of  the 
reign  of  his  said  late  Majesty,  for  my  invention  of  a  new  and  improved  method 
of  manufacturing  buttons;  and  as  such  method  is  peculiar  to  me,  I  shall  pro- 
ceed to  furnish  such  a  description  thereof  as  b  necessary  to  the  proper  under- 
standing of  my  present  improvements  thereon,  "^accompanied  by  expla-  rt^^2 
natory  drawings.''  The  specification  then  went  on  to  describe,  with  the  ^ 
assistance  of  drawings,  the  plaintiff's  mode  of  manufacturing  covered  buttons 
according  to  the  invention  referred  to  in  the  former  patent,  and  the  new  im- 
provement which  was  the  subject  of  the  patent  now  in  question.  Except  as 
regarded  the  improvement  by  the  substitution  of  a  flexible  for  a  metal  shanks 
it  did  not  appear  that  the  processes  under  the  two  patents  materially  differed. 
The  button  was  made  by  phicing  a  circular  plate  of  metal,  or  other  unyielding 
substance  (having  attached  to  it  the  flexible  material  intended  for  the  shank); 
on  a  piece  of  cloth  of  the  same  circular  form,  but  larger,  so  that,  in  the  process 
after  mentioned,  the  cloth  would  overlap  the  metal  on  the  upper  side.  A  glu- 
tinous material  was  introduced  between  them,  and  the  pieces  of  cloth  and 
metal,  in  this  position,  were  laid  upon,  and  concentrical  with,  the  mouth  of  a 
cylindrical  mould  or  barrel,  and  were  forced  down  it  by  a  hollow,  cylindrical 
implement  called  a  charger,  which  pressed  the  several  materials  together.  The 
edges  of  the  cloth,  which  rose  up  round  the  sides  of  the  metal  plate  when  forced 
into  the  mould,  were  then,  by  another  instrumenti  pressed  down,  and  bent  over 
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the  upper  sorfaoe  of  tlic  plate,  which  formed  the  haok  of  the  intended  button ; 
they  were  afterwards  seenred  by  a  toothed  steel  ooUet  or  ring  (also  nsed  for 
this  purpose  under  the  former  patent),  which  was  introduced  into  the  mould 
with  its  circle  of  teeth  downwards.  The  points  of  these  Tit  was  stated)  ^'  seize 
hold  of  and  penetrate  into  the  pieces  so  bent  over;  and  woen  the  final  pressure 
is  given,  they  materially  serve  to  hold  the  materials  forming  the  intended 
^8831  ^^^^°  firmly  together;  the  teeth  being  bent,  ^clenched,  or  turned,  by 
-*  comine  into  contact  with  the  metal  plate  which  bears  the  flexible  mate- 
rial forming  the  substitute  for  the  metal  shank."  A  particular  detail  was  given 
of  the  mode  in  which  this  flexible  material  was  applied  to  the  metal  plate  on 
that  side  which  formed  the  back  of  the  button,  so  that  when  the  ring  or  coUet 
had  been  put  in,  and  the  whole  finally  pressed  down,  the  button  came  out  com- 
plete, with  the  part  intended  for  the  shank  projecting  from  the  centre,  and 
ready  for  the  tailor's  needle.  The  specification  stated  several  modes  (in  addi- 
tion to  that  first  described)  in  which  materials  of  difierent  kinds  might  be  ap- 
plied to  the  metal  plate,  to  be  made  into  shanks  by  the  above  process;  and  it 
concluded  as  follows : — "  I  again  repeat  that  I  hereby  claim  as  my  invention, 
and  the  object  of  this  my  said  patent,  the  substitution  of  a  proper,  soft,  and 
flexible  material  or  materials  in  place  of  metal  shanks,  to  all  such  buttons  as 
may  be  formed  in  the  various  methods  herein  described."  It  appeared  in  evi- 
denee  that  the  plaintiff  had  lately  made  some  slight  improvement  on  the  pro- 
cesses described  in  the  specification,  by  causing  the  fiexible  material  to  be 
pinched  up  in  the  centre,  so  as  to  project  in  the  manner  above  described, 
without  any  assistance  (which,  under  the  above-described  plan,  was  derived) 
from  the  collet.  It  was  further  proved  that  flexible  shanks  to  buttons  had 
been  in  use  long  before  the  plaintiff  took  out  either  of  his  patents.  Some  evi- 
dence, too,  was  given  for  the  defendant,  to  show  that  these  shanks  had  been 
made  in  one  or  more  of  the  particular  modes  pointed  out  in  the  specification ; 
but  it  was  also  contended,  on  the  defendant's  part,  that,  at  all  events,  the 
*8841  P^^'^^  ^°  question  was,  in  substance,  only  for  the  application  of  *fiex- 
■^  ible  shanks  to  the  button  formerly  constructed  by  the  plaintiff,  and 
therefore,  that  as  the  invention  consisted  merely  in  combining  two  things, 
neither  of  which  was  new,  though  the  particular  ^ings  had  not  been  combined 
before,  the  patent  was  bad ;  and  Brunton  v.  Hawkes,  4  B.  &  A.  541,  was 
cited.  Lord  Tenterden  directed  a  nonsuit,  giving  leave  to  move  to  enter  a 
▼erdict  for  the  plaintiff.     A  rule  nisi  having  been  obtained  for  this  purpose, 

Sir  James  Scarlett  and  Roteh  now  showed  cause,  and  again  ur^ed  the  ob- 
jection above  stated,  observing,  that,  at  all  events,  the  patent  was  tiJ^en  out  for 
more  than  the  specification  warranted,  as  the  latter  disclosed  nothing  new  but 
the  application  of  fiexible  shanks  made  in  a  particular  manner,  to  a  button  for 
which  a  former  patent  had  been  granted  and  had  expired. 

The  Attorney'  Oeneraly  F.  FoUock,  and  Hill,  cotUrd.  The  patent  is  for  a  new 
article,  described  in  the  specification,  namely,  a  button  of  the  kind  there  de- 
scribed^ with  a  flexible  shank  of  a  particular  kind.  It  is  true,  flexible  shanks 
have  been  nsed  before,  but  this  patent  is  for  one  formed  and  attached  to  the 
batten  by  a  new  system  of  machinery.  The  combination  here  is  not  the  same 
as  that  under  the  former  patent,  for  the  collet  performs  an  entirely  new  office, 
in  assisting  to  compress  and  raise  up  the  material  forming  the  flexible  shank : 
before,  it  merely  fastened  down  the  edges  of  cloth  at  the  back  of  the  button, 
the  shank  being  of  metal,  and  affixed  to  the  plate,  over  which,  in  both  buttons, 
Uie  cloth  is  stretched. 

^8851  *^^  TsNTJEBDSN,  C.  J.  I  am  of  opinion  that  the  nonsuit  was 
-'  right.  It  is  stated  early  in  the  plaintiff's  specification,  that  his  improve- 
ments consist  in  <<  the  substitution  of  a  fiexible  material  in  the  place  of  metal 
shanks  on  buttons."  Before  this  patent  was  obtained,  the  plaintiff  had 
obtained  another,  for  a  mode  of  manufacturing  buttons  with  metal  shanks. 
Flexible  shanks  had  been  known  long  before.    The  present  specification  de- 
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scribes  the  mode  of  substituting  one  for  the  other.  A  great  part  of  it  meiely 
repeats  the  process  employed  under  the  former  patent,  when  metal  shanks 
were  used  5  and  with  regard  to  the  modes  of  patting  on  the  flexible  shank, 
there  was  evidence  that  such  shanks  had  been  put  on  buttons  for  many  years 
beforoi  in  several  of  the  ways  des<»ibed  by  the  plaintiff.  It  has  been  inge- 
niously contended  that  there  was  a  novelty,  at  least^  in  the  application  of  ue 
toothed  collet  to  the  producticm  of  a  flexible  shank  under  the  present  patent. 
But  the  collet  itself  is  not  new ;  and  although  it  is  said  in  one  part  of  the  spe- 
cification, that  the  teeth  of  the  collet,  when  it  is  pressed  down,  '<  materially 
serve  to  hold  the  materials  forming  the  intended  button  firmly  together,"  the 
teeth  being  bent  by  coming  in  contact  with  the  plate  which  bears  the  flexible 
substitute  for  metal  shanks,  yet  it  does  not  anywhere  appear  from  the  specifi- 
cation, that  the  patentee  relies  upon  this  collet  as  the  material  part  of  his 
invention.  He  declares  that  his  invention  consists  in  the  substitution  of  a 
soft  material  for  the  metal  shank ;  but  he  does  not  say  a  substitution  by  the 
special  aid  of  this  collet.  And  even  assuming  that  the  ooUet,  where  it  is  de- 
scribed as  part  of  the  machinery,  is  meant  to  be  represented  as  the  important 
part,  then,  indeed,  if  there  were  no  other  mode  in  which  the  object  of  the 
present  invention  "^could  be  accomplished,  than  those  in  which  the  ooUet  i^oog 
is  so  used,  the  patent  might,  perhaps,  be  sustained ;  but  it  appears  in  ^ 
evidence  that  this  is  not  so.  I  thidc,  therefore,  the  plaintiff  is  not  entitled  to 
recover. 

LiTTLEDAiiE,  J.  Neither  the  button  nor  the  flexible  shank  was  new :  and 
they  did  not,  by  merely  being  put  together,  constitute  such  an  invention  as 
could  support  this  patent.  It  is  contended  Uiat  the  operation  of  the  ooUet, 
under  the  present  patent,  is  new ;  but  that  is  not  stated  in  the  specification  as . 
the  object  of  the  invention,  and  it  is,  in  fact,  only  one  mode  of  carrying  it  into 
effect :  it  appears  on  the  plaintiff's  case  that  there  were  other  ways  of  producing 
the  same  result.     I  think,  therefore,  the  nonsuit  was  right. 

Parks,  J.  I  am  of  the  same  opinion.  The  specification,  after  having  de- 
scribed the  mode  of  using  the  collet,  concludes  by  repeating  what  is  also  stated 
in  the  beginning,  that  the  object  is  the  substitution  of  a  flexible  material  in 

Elace  of  metal  shanks.  I  thought  at  first  we  might  infer  that  the  substitution 
ere  spoken  of  meant  a  substitution  by  the  particular  method  which  has  been 
relied  upon,  namely,  by  the  toothed  collet.  If  so,  the  patent  might  have  been 
good.  But  it  does  not  appear  that  that  is  claimed  as  a  part  of  the  invention ; 
it  is  admitted  that  other  methods  will  answer  the  purpose.  I  think,  therefore, 
that  the  plaintiff's  claim  by  this  patent  cannot  be  supported. 

Taunton,  J.    The  object  stated  in  the  specification  is  the  substitution  of  a 
soft  material  for  metal :  the  use  of  the  collet  is  but  one  of  the  modes  in  which 
that  '('substitution  is  to  be  effected ;  and  that  is  the  only  part  of  the  rtoaj 
process  described  in  the  specification  which  has  a  claim  to  novelty.     The  ^ 
patent,  therefore,  is  not  supported.  Rule  discharged. 


The  KING  v.  The  Justices  of  CAMBRIDGESHniB.    June  14. 

A  notice  to  JusticeB  of  a  motion  to  be  made  for  a  certiorari  *<  on  behalf  of  the  clmrelt- 
wardens  and  overeeerB  of  8.,"  if  signed  only  by  one  chorohwarden,  is  not  a  BoffieitBt 
notice  by  the  *<  party  or  parties  soing  forth"  the  writ,  within  the  statate  18  6.  % 
0.  18,  8.  5. 

A  RULE  nisi  was  obtained  in  last  Michaelmas  term,  for  a  certiorari  to  remove 
into  this  court  an  order  made  by  the  above-mentioned  justices  in  sessions,  com- 
manding the  churchwardens  and  overseers  of  the  parish  of  Soham,  in  the 
county  of  Cambridge,  to  pay  over  certain  sums  of  money  collected  by  them 
under  a  poor-rate,  to  the  preceding  churchwardens  and  overseer.    The  notice 
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of  application  for  a  certiorari,  ^yen  to  two  of  the  justices,  pursuant  to  the 
statute  13  G.  2,  c.  18,  s.  5,  began  as  follows : — "  I,  the  undersigned,  being  one 
of  the  churoh wardens  of  the  parish  of  Soham,  in  the  county  of  C,  do  hereby, 
according  to  the  form  of  the  statute,  &c.,  give  you  and  each  of  you  notice  that 
his  Majesty's  Court  of  King's  Bench  will,  in  six  days,  &c.,  be  moved  on  hehcdf 
of  the  churchwardens  and  overseers  of  tJie  poor  of  the  said  parish  of  Soham 
m  the  said  county,  for  a  writ  of  certiorari,"  &c.  The  notice  was  signed 
"Thomas  Wilkin,  one  of  the  churchwardens  of  the  said  parish."  On  cause 
being  shown  against  the  rule  in  Hilary  term,  several  affidavits  were  put  in,  and, 
among  them,  one  by  the  remaining  churchwarden  and  another  by  one  of  the 
"^8881  ^^^''^^"'  denying  that  these  ^parties,  respectively,  had  authorized  the 
^  notice,  and  stating  that  a  declaration  had  been  made  by  the  remaining 
oreiseer  to  the  same  effect.  The  rule  was  enlarged,  and  leave  given  to  read 
fresh  affidavits  on  each  side,  which  were  accordiuffly  put  in,  having  reference 
both  to  the  above  point  and  to  the  more  general  merits  of  the  application. 
And  now 

F.  PcMock,  B.  Andrews,  and  KeUy  again  showed  cause,  and  contended, 
among  other  things,  that  the  notice  was  bad,  inasmuch  as  it  was  not  given  by 
the  parties  suing  forth  the  certiorari,  as  the  statute  requires ;  to  which  point 
they  cited  Rex  v.  The  Justices  of  Lancashire,  4  B.  &  A.  289.  There  the 
notices  did  not  mention  the  name  of  the  party  intending  to  sue  out  the  writ, 
but  were  signed,  ''  Lace,  Miller,  and  Laoe,  attorneys ;"  and  they  were  therefore 
held  insufficient,  the  court  observing  that  "  the  notice  should  be  given  by  the 
party  suing  out  the  writ,  and  that  circumstance  should  appear  upon  the  face  of 
the  notice  Itself." 

Sir  James  Scarlett,  TcUfourd,  and  Crunniny,  cantrd.  This  objection  cannot 
be  insisted  upon  after  the  case  has  been  fully  discussed,  and  two  sets  of  affida- 
vits pot  in,  upon  the  merits.  The  object  of  the  statute  in  requiring  the  notice 
prescribed  is,  that  the  justices  may  know  against  whom  they  are  showing  cause. 
That  purpose  is  answered  by  the  present  notice,  which  is,  substantially,  on 
behalf  of  all  the  parish  officers :  in  Rex  v.  The  Justices  of  Lancashire,  4  B.  & 
A.  289,  the  justices  were  not  informed  as  to  the  party  applying. 
*88d1  *^^^  TsNTSRDEN,  C.  J.  I  think  this  notice  was  not  such  as  the  act 
-*  requires.  The  notice  ought  to  be  within  the  terms  of  the  statute.  The 
JTUtices  here,  looking  to  Wilkin  only,  might  be  disposed  to  show,  as  a  cause  for 
the  writ  not  issuing,  that  he  was  not  a  proper  person  to  make  the  application ; 
but  if  he  may  say  that  he  makes  it  on  behalf  of  the  other  parish  officers,  he 
shots  them  out  from  the  opportunity  of  taking  that  course;  and  in  the  present 
instance  it  turns  out  that  the  assertion  is  untrue,  for  two  of  the  four  parish 
officers  dissent  from  the  application,  and  the  assent  of  the  third  is  doubt&l. 

LiTTLEDALE,  J.,  coucurred. 

Parke,  J.  The  justices  might  have  had  objections  to  Wilkin  as  the  person 
H^lying  for  this  writ,  which  they  would  not  have  to  the  other  parish  officers : 
the  notice,  therefore,  is  calculated  to  mislead  them.  They  are  entitled  to  have 
trae  information  of  the  parties  intending  to  sue  out  the  certiorari.  It  is  said 
that  this  is,  substantially,  a  notice  on  behalf  of  the  other  parish  officers.  But 
it  may  be  teied  by  this  criterion.  The  party  suing  out  a  certiorari  (and  by 
vhom  the  notice  ought  to  be  given),  is  required  to  enter  into  recoffnisances  for 
prosecuting  it  with  effect,  and  for  paying  costs,  before  the  writ  shall  be  granted, 
^  0.  2,  c.  19,  s.  2.  Would  the  three  parish  officers  have  been  bound  to  do  so 
on  this  application  ?  If  not,  the  notice  here  is  not  given  by  the  proper  parties. 
«ggQ1  ^Taunton,  J.  This  is  a  stronger  case  than  Bex  v.  The  tfustices 
-*  of  Laoicashire,  4  B.  &  A.  289.  The  objection  there  was  non-descrip- 
tion, here  it  is  misdescription. 

The  court  discharged  the  rule,  but  without  costs,  saying  that  the  objection 
diould  have  been  taken  earlier,  (a) 

(d)  See  Rex  v.  The  Justices  of  Kent,  ant^,  260. 
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DOE  dem.  E.  B.  PATTESHALL  v.  TURFORD.    June  15. 

Where  it  wbb  the  oBual  ooune  of  practice  in  an  attorney's  office  for  the  clerks  to  serTe 
notices  to  quit  on  tenants,  and  to  endorse  on  duplicates  of  such  notices  the  fact  aod 
time  of  serrice;  and  on  one  occasion,  the  attorney  himself  prepared  a  notice  to  quit 
to  serre  on  a  tenant,  took  it  out  with  him  together  with  two  otiiers  prepared  at  the 
same  time,  and  returned  to  his  office  in  tke  eTening,  having  endorsed  on  Uie  duplicate 
of  each  notice  a  memorandum  of  his  having  dellTered  it  to  the  tenant;  and  two  of 
them  were  proved  to  have  been  delivered  by  him  on  that  occasion : 

Held,  on  the  trial  of  an  <yectment,  after  the  attorney's  death,  that  the  endorsement  so 
made  by  him  was  admissible  evidence  to  prove  the  service  of  the  third  notice. 

Ejectment.  At  the  trial  before  Littledale.  J.,  at  the  Hereford  assizes, 
1882,  it  appeared  that  the  defendant  was  tenant  trom  year  to  year  to  the  lessor 
of  the  plaintiff;  that  on  the  18tfa  of  July,  the  lessor  of  the  plaintiff  had 
instructed  Mr.  Bellamy,  who  was  then  in  partnership  with  Mr.  William 
Patteshall,  to  give  the  defendant  notice  to  quit  at  the  following  Candlemas ; 
that  Bellamy,  on  the  19th  of  July,  told  his  partner,  William  Patteshall,  who 
usually  managed  the  business  of  the  lessor  of  the  plaintiff,  of  the  instructions 
which  he  had  received ;  that  the  latter  prepared  three  notices  to  quit  ftwo  of 
them  being  to  be  served  on  other  persons),  and  as  many  duplicates ;  tnat  he 
went  out,  and  returned  in  the  evening,  and  delivered  to  Mr.  Bellamy  three 
duplicate  notices  (one  of  which  was  a  duplicate  of  the  notice  to  the  defendant) 
endorsed  by  him,  Patteshall.  It  was  ^proved  that  the  other  notices  to  r^ogi 
quit  had  been  delivered  by  PatteshaU  to  the  tenants  for  whom  they  ■- 
were  intended.  The  defendant,  after  the  19th  of  July,  requested  Mr.  Bellamy 
that  he  might  not  be  compelled  to  quit.  It  was  proved  by  Mr.  Bellamy  to 
have  been  the  invariable  practice  for  their  clerks,  who  usually  served  the 
notices  to  quit,  to  endorse  on  a  duplicate  of  such  notice  a  memorandum  of  the 
fact  and  time  of  service.  The  duplicate  in  question  was  so  endorsed.  Mr. 
Patteshall  himself  had  never,  to  the  knowledge  of  Mr.  Bellamy,  served  any 
other  notices  than  these  three.  Mr.  Patteshall  died  on  the  26th  of  February, 
1832.  It  was  objected,  that  the  endorsement  on  the  copy  of  the  notice  to  qait 
in  the  handwriting  of  Patteshall  was  not,  after  his  death,  admissible  evidence 
of  the  delivery  of  the  notice  to  the  defendant.  The  learned  Judge  received 
the  evidence,  but  reserved  liberty  to  the  defendant  to  move  to  enter  a  nonsuit 
if  the  court  should  be  of  opinion  that  it  ought  not  to  have  been  admitted.  A 
rule  nisi  having  been  obtained  for  that  purpose, 

OampbeU  and  R,  V.  Richards,  now  showed  cause.  The  endorsement  on  the 
duplicate  of  the  notice  to  quit,  which  was  proved  to  be  in  the  handwriting  of 
the  deceased  attorney,  was  admissible  evidence  of  the  service  of  the  notice.  It 
was  an  entry  of  a  deceased  agent  of  the  lessor  of  the  plaintiff,  made  contem- 
poraneously with  the  act  in  the  course  of  his  duty  as  agent.  In  Price  v.  Lord 
Torrington,  1  Salk.  285,  which  was  an  action  for  beer  sold  and  delivered,  it 
appeared  that  the  dravmen  were  in  the  habit  of  coming  every  night  to  the  clerk 
of  the  brewhouse,  and  giving  him  an  account  of  the  •beer  they  nad  de-  r^oM 
livered  out,  which  he  entered  in  a  book  kept  for  that  purpose,  and  the  *- 
draymen  set  their  hands  to  it;  and  on  proof  that  a  particular  drayman  was  dead, 
an  entry  in  this  book  signed  by  him  was  held  good  evidence  of  a  delivery  to 
charge  the  defendant.  So  in  Pitman  v.  Maddox,  2  Salk.  690,  in  an  action  on 
a  tailor's  bill,  a  shop  book  was  allowed  for  evidence ;  it  being  proved  that  the 
servant  who  wrote  the  book  was  dead,  and  this  was  his  hand,  and  he  had  been 
accustomed  to  make  the  entries.  In  Haeedom  v.  Reid,  8  Campb.  379,  the 
copy  of  a  license  in  a  merchant's  letter  book,  written  by  a  deceased  olerk,  with 
a  inemorandum  that  the  original  had  been  sent  to  a  correspondent  abroad  (and 
which  entries  were  proved  to  be  in  the  usual  course  of  business),  was  admitted. 
In  Champneys  v.  Peck,  1  Stark.  N.  P.  404,  a  bill  with  an  endorsement  upon 
it|  '<  March  4,  1815,  delivered  a  copy  to  C.  D."  which  endorsement  was  proved 
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to  be  in  the  handwriting  of  a  deceased  clerk  of  the  plaintiff  (whose  duty  it  was 
to  deliver  a  copy  of  the  hill),  was  held  to  he  evidence  to  prove  the  delivery  of 
the  bill,  snch  endorsement  being  shown  to  have  existed  at  the  time  of  the  date. 
In  Pritt  V.  Faircloagh,  3  Camp.  805,  an  entry  by  a  deceased  clerk  of  the  plain- 
tiff in  a  letter  hook,  professing  to  be  a  copy  of  a  letter  of  the  same  date  from 
the  plaintiff  to  the  defendants,  was  held  to  be  good  secondary  evidence  of  the 
contents  of  the  letter,  on  proof  that,  according  to  the  plaintiff's  course  of  busi- 
ness, the  letters  which  he  wrote  were  copied  by  this  clerk,  and  then  sent  off  by 
the  post;  and  that  in  other  instances  the  copies  so  made  by  the  clerk  had  been 
"^8931  ^™P^^  ^^  ^^^  originals,  and  always  found  ^correct.     Calvert  v.  The 

J  Archbishop  of  Canterbury,  2  Esp.  N.  P.  C.  646,  will  be  referred  to  on  the 
other  side ;  bat  there  it  did  not  appear  that  the  entry  was  contemporaneous,  or 
that  it  was  made  in  the  discharge  of  the  writer's  duty.  In  Cooper  t;.  Marsden, 
1  £sp.  N.  P.  C.  1,  the  clerk  was  not  dead,  nor  was  the  entry  proved  to  be  con- 
temporaneous. 

ManUj  canird.  Entries  or  declarations  made  by  deceased  persons  are  ad- 
missible to  prove  facts,  not  ordinarily  provable  by  hearsay,  in  two  cases  only ; 
first,  where  the  entry  or  declaration  is  against  the  interest  of  the  party  making 
it,  as  in  Higham  v.  Kidgway,  10  East,  109 ;  Doe  d.  Recce  v.  Eobson,  15  East, 
32;  Roed.  Brune  v.  Rawlings,  7  East,  279.  See  the  cases  collected  in  a  note 
to  Barker  v,  Ray,  2  Russ.  67,  or  where  it  is  made  in  a  regular  course  of  busi- 
ness, as  in  Pritt  v.  Fairclough,  3  Campb.  305.  In  a  note  to  that  case  it  is 
stated  that  the  entry  of  a  deceased  servant  is  not  admissible  without  evidence 
of  his  usual  course  of  dealing  and  his  general  punctuality ;  for  which  Clerk  v, 
Bedford,  Boll.  N.  P.  282,  is  cited,  and  Doe  v.  Robson,  15  East,  32,  and  Hage- 
dom  V.  Reid,  3  Campb.  379,  are  also  referred  to.  Now,  where  a  declaration 
or  memorandum  is  made  by  a  party  in  the  usual  course  of  dealing,  it  is  not  so 
moch  by  way  of  statement  of  a  fact  that  it  is  evidence,  as  because  it  is  part  of 
a  transactiony  which  being  proved,  the  other  parts  are  presumed  from  it,  in  the 
same  manner  as  proof  that  a  letter  was  put  into  the  post-office  is  evidence  of 
its  delivery  to  a  party  to  whom  it  was  directed.  The  whole  series  of  facts  to 
^8941  ^  P'<>^^  IS  the  putting  it  in  the  post-office  and  ^its  successive  delivery 

^  from  one  office  to  another,  and  ultimately  to  the  person  to  whom  it  was 
directed;  from  proof  of  one  of  these  fricts,  all  the  others,  being  such  as  evidently 
follow  in  a  regular  course  from  it,  are  presumed.  Indeed,  it  is  very  rarely  that 
direct  evidence  of  every  part  of  a  transaction  required  to  be  proved  is  given. 
The  usual  way  is  to  infer  from  proof  of  one  part  of  it  such  other  parts  as  either 
n^essarily  must  be,  or,  according  to  the  course  of  affairs,  ordinarily  are  con- 
nected with  it.  In  Pritt  v,  Fairclough,  3  Campb.  305,  the  invariable  course 
was  proved  to  he  for  the  senior  partner  to  write  letters,  to  hand  them  over  to  a 
clerk  to  he  copied  in  a  letter  book,  and  then  send  off  the  originals  by  the  post. 
In  that  case  there  was  no  statement,  by  memorandum  or  otherwise,  that  the 
letter  had  been  sent  by  the  poet;  but  one  part  of  this  transaction,  that  is,  the 
copy,  being  proved,  the  other  part,  the  writing  and  sending,  were  presumed. 
In  fi^ker  v.  Ray,  2  Russ.  76,  Lord  Eldon  appears  to  have  thought  that  decla- 
rations were  not  admissible  after  the  death  of  the  party  making  them,  if  they 
were  not  agunst  his  interest.  In  Chambers  v.  Bemasconi,  1  Tyr.  335,  the 
Court  of  Exchequer  intimated  an  opinion  that  a  written  memorandum  of  an 
arrest,  and  of  the  place  where  it  occurred,  made  by  a  sheriff's  officer  at  the  time 
of  the  caption,  and  sent  by  him  immediately  to  the  sheriffs  office,  and  there 
filed  in  the  course  of  business,  was  not,  after  the  death  of  the  officer,  evidence 
of  the  place  of  arrest  in  an  action  between  a  bankrupt  and  his  assignees,  on  the 
ground  that  the  entry  was  not  against  the  writer's  interest.  In  the  present 
case,  there  was  no  evidence  that  Mr.  Patteshall  was  in  the  habit  of  serving 
*8951  ^^^^^^^  *Bnd  making  endorsements  of  the  service :  the  evidence,  indeed, 

^  negatived  that;  and  therefore  the  entry  in  question  was  not  admissible 
as  being  made  in  the  usual  course  of  dealing.  And  there  is  no  pretence  for 
saying  that  it  was  a  declaration  against  the  interest  of  the  party  making  it. 
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So  that  it  was  admiasible  on  neither  of  the  grounds  on  which  such  declanti(Mi8 
are  to  be  received. 

Lord  Tentsbden,  C.  J.  I  am  of  opinion  that  the  eyidence  was  properly 
received.  I  take  it  to  be  proved  that  the  practice  in  Messrs.  Bellamy  and 
Patteshall's  office  was,  that  any  person  who  undertook  to  serve  a  notice  to 
quit,  endorsed  on  the  duplicate,  at  the  time  of  the  service,  the  fact  of  his  hav- 
ing served  the  original.  Notices  to  quit  were  usually  served  by  the  clerks, 
and  not  by  the  principals ;  but  a  principal  might  occasionally  serve  such  a 
notice,  and  we  must  assume,  that  when  a  principal  served  the  notice,  he  would 
do  what  he  required  his  clerk  to  do.  Now,  here  it  is  proved  that  Patteshall 
took  the  notice  with  him  when  he  went  out,  and  that  the  endorsement  on  it  is 
in  his  handwriting.  Then  the  endorsement  havinc  been  made  in  the  discharge 
of  his  duty,  was,  according  to  the  authorities  citea,  admissible  evidence  of  the 
fact  of  the  service  of  the  original. 

LiTTLEDALE,  J.  According  to  the  testimony  of  Bellamy,  the  practice  of 
the  office  was  for  every  clerk,  at  the  time  of  serving  a  notice,  to  endorse  on  a 
duplicate  a  memorandum  of  that  fact.  If  the  notice  in  question  had  been 
served  by  a  deceased  clerk,  his  endorsement  on  the  duplicate,  oonpled  with 
proof  of  '''the  practice  of  the  office,  would  have  been  sufficient  evidence  pcoog 
of  the  service.  Then  the  next  question  is,  whether  Patteshall  having  *- 
served  it  himself,  his  endorsement  is  tantamount  to  a  clerk's.  I  think  it  is ; 
for  it  must  be  assumed  that  he  would  do  what  he  required  his  olerk  to  do. 
Here  Patteshall  took  out  the  notices :  his  going  out  and  delivering  two  of  the 
notices  is  proved ;  and  the  endorsement  on  this  duplicate  must  have  heest  con- 
temporaneous with  the  fact  of  service ;  for  Bellamy  says,  that  on  that  ni|^t  or 
the  next  morning  Patteshall  delivered  to  him  the  duplicates,  and  tl^t  all 
these  were  endorsed  by  him. 

Parke,  J.  I  am  also  of  opinion  that  this  rule  ought  to  be  diaohamd. 
The  only  question  in  the  case  is,  whether  the  entry  mme  bj  Mr.  Patteshall 
was  admissible  in  evidence,  and  I  think  it  was,  not  on  the  ground  that  it  was 
an  entry  against  his  own  interest,  but  because  the  fact  of  such  an  entry  was 
made  at  the  time  of  his  return  from  his  journey,  was  one  of  the  chain  of  facts 
(there  are  many  others)  from  which  the  delivery  of  the  notice  to  quit  might 
lawfully  be  inferred.  That  the  delivery  might  be  proved  by  direct  evidence, 
as  by  the  testimony  of  the  person  who  made  it,  or  saw  it  made ;  it  might 
be  proved  also  by  circumstantial  evidence,  as  many  facts  ordinarily  are  which 
are  of  much  greater  importance  to  the  interests  of  mankind,  and  followed 
by  much  more  serious  consequences.  In  this  point  of  view,  it  is  not  the 
matter  contained  in  the  written  entry  simply  which  is  admissible,  but  the 
fact  that  an  entry  containing  such  matter  was  made  at  the  time  it  purports  to 
bear  date,  and  when  in  the  ordinary  course  of  business  such  an  entry  would 
be  made  if  the  principal  fact  *to  be  proved  had  reallv  taken  place.  1^097 
The  making  of  that  written  contemporaneous  memorandum  is  one  cir-  '• 
cumstanoe ;  the  request  by  the  lessor  of  the  plaintiff  to  Mr.  Bellamy  to  give  the 
notice  to  quit,  the  subsequent  communication  by  Bellamy  to  Pattealudl,  his 
departure  and  return,  when  the  entry  was  made,  the  actual  delivery  of  other 
notices  to  quit  to  other  tenants  taken  out  at  the  same  time,  the  defendant's 
request  that  he  might  not  be  obliged  to  quit,  are  other  circumstances,  which, 
coupled  with  the  proof  of  the  practice  in  the  office,  lead  to  an  inferenoe,  beyond 
all  reasonable  doubt,  that  the  notice  in  question  was  delivered  at  the  time  stated 
in  the  memorandum.  The  learned  counsel  for  the  defendant  has  contended  that 
an  entry  is  to  be  received  in  two  cases  only ;  first,  where  it  is  an  admission 
against  the  interest  of  a  deceased  party  who  makes  it,  and  secondly,  where  it  is 
one  of  a  chain  or  combination  of  facts,  and  the  proof  of  one  raises  a  presump- 
tion that  another  has  taken  place ;  but  it  is  contended  that  the  facts  here  do 
not  fall  within  the  latter  branch  of  the  rule,  because  Mr.  Patteshall,  who 
served  the  notice,  was  not  shown  to  have  been  in  the  habit  of  serving  notices. 
I  agree  in  the  rule  as  laid  down,  but  I  think  that,  in  the  second  case,  a  neces- 
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8Bry  and  iiiTiuriable  connexioii  of  fkots  in  not  required ;  it  is  esongb  if  one 
&ct  is  ordinarily  and  nsoallj  connected  with  the  other :  and  it  appears  to  me 
that  the  present  ease  is  not,  in  its  oircumstanoes,  an  exception  to  that  part  of  the 
mle.  It  was  proved  to  be  the  ordinary  coarse  of  this  office  that  when  notices 
to  quit  were  serred,  endorsements  like  that  in  question  were  made ;  and  it  is 
to  be  presumed  that  Mr.  Ptettesball,  one  of  the  principals^  observed  the  mle  of 
tiie  office  as  well  as  the  clerks.  It  is  to  be  observed,  that  in  the  case  of  an 
*S981  ^°^y  filing  under  the  first  head  of  the  rule,  as  being  an  admission 

^  against  interest,  proof  of  the  handwriting  of  the  party,  and  his  death, 
is  enough  to  authorize  its  reception;  at  whatever  time  it  was  made  it  is 
admissible ;  bat  in  the  other  case  it  is  essential  to  prove  that  it  was  made  at 
the  time  it  purports  to  bear  date ;  it  must  be  a  contemporaneous  entry.  It  is 
on  the  ground  above  stated,  as  I  conceive,  that  similar  evidence  was  received, 
in  Lord  Torrington's  case,  1  Salk.  285 ;  2  Ld.  Raym.  873 ;  Pritt  v.  Fairclough, 
SCampb.  305;  Hagedom  v.  Reid,  3  Gampb.  879;  Champneys  v.  Peck,  1  Stark. 
N.  P.  C.  404,  and  Pitman  v,  Maddoz,  2  Salk.  690,  and  others  of  the  same  nature. 
Taunton,  J.  I  am  of  the  same  opinion.  A  minute  in  writing  like  the 
present,  made  at  the  time  when  the  fact  it  records  took  place,  by  a  person  since 
deoeased,  in  the  ordinary  course  of  his  business,  corroborated  by  other  circum- 
Btanees  which  render  it  probable  that  that  fact  occurred;  is  admissible  in  evi- 
dence. Those  corroborating  circumstances  must  be  proved ;  and  here  many 
such  cirenmstances  did  appear.  The  principle  is  established  by  Price  v.  Lord 
Torrington,  1  Salk.  285,  2  Ld.  Raym.  873,  and  the  other  cases  which  have 
been  referred  to.  It  may  be  said  that  these  were  mere  nisi  prius  decisions ; 
hat  in  Evans  v.  Lake,  Bull,  N.  P.  282,  which  was  a  trial  at  bar,  the  question 
was,  whether  eight  parcels  of  Hudson's  Bay  stock  were  bought  in  the  name  of 
Hr.  Lake  on  his  own  aooount,  or  in  trust  for  Sir  Stephen  Evans.  To  prove  the 
latter  of  these  positions,  the  assignees  of  Sir  Stephen  Evans,  who  were  the 
plainti&,  first  showed  that  there  was  no  entry  in  the  books  of  Mr.  Lake 
f  gggi  relating  to  this  ^transaction ;  they  then  produced  receipts  in  the  posses- 

^  sion  of  Sir  S.  Evans  for  the  payment  of  part  of  the  stock,  and  on  the 
back  of  the  receipts  there  was  a  reference  in  the  handwriting  of  Sir  Stephen's 
book-keeper,  since  deoeased,  to  a  certain  shop-book  of  Sir  Stephen.  Upon  this, 
the  question  was,  whether  the  book  so  referred  to,  in  which  was  an  entry  of 
tile  payment  of  money  for  the  whole  of  the  stock,  should  be  read.  And  the 
Court  of  ELing's  Bench,  upon  the  trial,  admitted  the  entry,  not  only  as  to  the 
part  mentioned  in  the  receipts,  but  also  as  to  the  remainder  of  the  stock  in  the 
bands  of  Mr.  Lake's  son.  Rule  discharged. 


DONELLAN  v.  READ.    June  15. 

A  landlord  who  had  demised  premises  for  a  term  of  years  at  601,  a  year,  agreed  with 
bis  tenant  to  lay  out  60/.  in  making  certain  improvements  upon  them,  the  tenant  un- 
disiaking  to  pay  him  an  inereased  rent  of  52.  a  year  daring  the  remainder  of  the 
term  (of  which  aeveral  years  were  imeipired),  to  commence  from  the  quarter  pre- 
ceding the  completion  of  the  work : 

Held,  that  the  landlord,  having  done  the  work,  might  recover  arrears  of  the  6/.  a  year 
against  the  tenant,  though  w  agreement  had  not  been  signed  by  either  party ;  for 
that  it  was  not  a  contract  for  any  interest  in  or  concerning  lands  within  the  statute  of 
fhuids;  nor  waa  it,  according  to  that  statute,  an  agreement  "  not  to  be  performed 
within  one  year  from  the  maUng  thereof;"  no  time  being  fixed  for  the  performance  on 
the  part  of  the  landlord. 

Assumpsit.  The  declaration  stated  that  the  defendant  held  a  messuage  and 
premises  as  tenant  thereof  to  the  plaintiff  under  a  lease,  for  the  residue  of  a 
tenn,  at  50/.  a  year  rent,  and  had  applied  to  the  plaintiff  to  make  certain  im- 
prorements  on  the  said  premises ;  and  that  in  consideration  that  the  plaintiff 
would  make  the  same  at  his,  the  plaintiff's  expense,  the  defendant  promised  to 
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pay  him  the  yearly  rent  or  som  of  52.  in  addition  to  the  above-mentioned  aoDiul 
rent  of  bOl.y  making  together  the  yearly  rent  or  sum  of  55^,  to  '^'oom-  r^f^ 
mence  on  the  29th  of  September,  1827,  and  to  be  paid  thenceforth  at  ^ 
the  days  appointed  in  the  lease  for  payment  of  the  rent  thereby  reserved.  Aver- 
ment that  the  plaintiff  made  the  improvements ;  but  that  afterwards,  and  while 
the  defendant  continued  tenant  to  the  plaintiff,  the  said  additional  rent  for  tvo 
years  and  three  quarters,  amounting  to  132.  15s.,  was  and  continued  in  arrear 
and  unpaid.  The  second  count  described  the  promise  as  made  upon  an  executed 
consideration,  and  there  were  also  a  count  on  a  quantum  meruit  for  use  and 
occupation,  and  the  money  counts.  Plea,  the  general  issue.  At  the  trial  be> 
fore  Alderson,  J.,  at  the  assizes  for  Somersetshire,  in  August,  1881,  the  follow- 
ing facts  appeared : 

The  defendant  was  tenant  to  the  plaintiff  of  a  house  and  bakehouse  under  a 
lease  for  twenty  years,  commencing  from  the  7th  of  June,  1822,  at  the  yearly 
rent  of  50/.,  payable  at  the  usual  quarter  days.  The  defendant  bemg  desirous 
of  some  improvements  in  the  house,  proposed  to  the  plaintiff  in  August  or  Sep- 
tember, 1827,  to  lay  out  502.  on  such  alterations,  which  the  plaint^  consented 
to  do ;  and  the  defendant  thereupon  undertook  to  pay  him  an  increased  rent  of 
5Z.  a  year  during  the  remainder  of  the  term,  to  commence  from  the  quarter  pre- 
ceding the  completion  of  the  work.  A  memorandum  in  writing  was  prepared 
to  that  effect,  but  the  defendant  for  some  reason  refused  to  sign  it.  The  alt^rar 
tions  were  completed  in  November,  1827,  at  an  expense  of  552. ;  and  the  de- 
fendant, after  Christmas,  1827,  paid  the  increased  rent  for  the  first  quarter,  but 
aflierwards  refused  to  pay  any  more  than  the  original  rent  of  502.  The  present 
action  was  brought  for  the  increased  rent. 

It  was  objected,  on  behalf  of  the  defendant,  that  this  *case  came  within  pMnt 
the  statute  of  frauds,  29  Car.  2,  o.  3,  s.  4,  which  enacts,  ''  that  no  action  *■ 
shall  be  brought  upon  any  contractor  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authoriaed }"  and  that  this 
was  a  contract  or  agreement  for  an  interest  in  or  concerning  land,  and  was  in 
effect  a  purchase  of  an  increased  rent.  It  was  also  contended  that  the  agreement 
was  not  to  be  performed  within  a  year,  inasmuch  as  it  was  to  have  continuance 
to  the  end  of  the  lease.  It  was  further  urged  that  there  was  a  variance  between 
the  promise  as  laid  in  the  declaration,  which  was  to  pay  the  additional  rent 
quarterly,  and  the  promise  proved,  which  it  was  said  was  to  pay  the  rent  of  52. 
yearly,  to  beffin  on  a  particular  quarter  day,  but  not  to  pay  a  rent  reserred 
quarterly.  On  the  part  of  the  plaintiff  it  was  answered  that  thb  was  a  mere 
agreement  collateral  to  the  lease,  and  that  it  came  within  the  principle  of  Hoby 
V.  Boebuck,  7  Taunt.  157 ;  2  Marsh.  483,  and  on  the  second  point  under  the 
statute  of  frauds,  that  the  whole  agreement  on  one  side  was  executed  during  the 
year,  and  that  therefore  the  clause  cited  did  not  apply.  On  the  point  of  vari- 
ance Alderson,  J.,  was  of  opinion  that  the  agreement  meant  an  additional  rent 
payable  on  the  quarterly  days  of  the  old  rent.  But  on  the  question  under  the 
statute  of  frauds,  he  thought  that  *as  the  plaintiff  had  in  his  declaration  p^QM 
expressly  claimed  this  as  an  additional  yearly  rent,  there  was  a  distinc-  '- 
tion  between  Hoby  v.  Roebuck,  7  Taunt.  157,  2  Marsh.  438,  and  this  case ;  that 
this  was  the  purchase  of  a  rent  issuing  out  of  the  premises,  and  therefore  within 
the  provisions  of  the  statute  of  frauds ;  and  he  nonsuited  the  plaintiff,  with 
liberty  to  move  to  enter  a  verdict  for  him.  A  rule  nisi  was  accordingly  granted. 
On  a  former  day  in  this  term, 

Manning  and  Follett  showed  cause.(a)    As  to  the  first  point,  Hoby  v.  Boe- 

(d)  Before  Littledale,  Parke,  and  Taunton,  Jb.  Lord.  Tenterden  had  gone  to  attend 
the  PriTy  Council. 
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\mk  does  not  goTern  thid  0B8e.  Tlie  questioii  there  was  not  put  to  the  Court 
upon  the  ffround  that  the  purchase  was  of ''  an  interest  in  or  ooncerning  knds'' 
within  s.  4,  of  the  act :  it  was  merely  insisted,  that  the  contract  for  an  addi- 
tional rent  was,  in  effect,  a  demise  of  the  new  buildings  erected  by  the  plaintiff; 
sad  the  Court  held  that  there  was  no  contract  for  a  rent,  but  merely  a  collateral 
agreement  for  so  much  money  to  be  paid  during  the  term.  They  observed  that 
it  ooold  not  have  been  distrained  for.  But  here  the  agreement  is  expressly  for 
an  increased  rent,  and  it  is  so  stated  in  the  declaration.  There  clearly  might 
have  been  a  distress  for  it.  This  contract,  then,  would  have  operated  to  charge 
the  land  if  a  written  memorandum  had  been  executed.  It  was  equivalent  to  a 
new  demise  at  the  rent  of  55^.  [Parks,  J.  Even  if  there  had  l^en  a  note  in 
writing,  would  the  55^.  have  become  a  rent,  unless  the  transaction  had  amounted 
to  a  surrender  of  the  former  term  ?]  It  would  have  had  that  effect.  Secondly, 
*9031  ^^  ^"^^  ^^^  ^°  agreement  to  be  completely  performed  ^within  the  space 
-*  of  one  year  from  the  making  thereof,  and  it  was  therefore  void  for  want 
of  a  memorandum  in  writing,  Boydell  v.  Drummond,  11  East,  142.  The  word 
agreement  comprehends  what  is  to  be  done  by  both  parties :  unless  the  promise 
of  each  is  to  be  fulfilled  within  a  year,  there  must  be  a  memorandum  in  writing. 

iTAB&E,  J.  If  goods  are  sold,  to  be  delivered  immediately,  or  work  contracted 
or,  to  be  done  in  less  than  a  year,  but  to  be  paid  for  in  fourteen  months,  or  by 
more  than  four  quarterly  instalments,  is  that  a  case  within  the  statute  ?]  It  is 
within  the  policy  of  the  act  as  stated  by  Holt,  C.  J.,  in  Smith  v.  Westall,  1  Ld. 
Baym.  316,  viz.,  ''not  to  trust  to  the  memory  of  witnesses  for  a  longer  time 
than  one  year.''  [Parks,  J.  In  Bracegirdle  i;.  Heald,  1  B.  &  A.  722, 
Abbott,  J.,  takes  the  distinction,  that  in  the  case  of  an  agreement  for  goods  to 
be  delivered  by  one  party  in  six  months,  and  to  be  paid  for  in  eighteen,  all  that 
is  to  be  performed  on  one  side  is  to  be  done  within  a  year ;  which  was  not  so  in 
the  ease  then  before  the  Court.]  It  is  only  assumed  here  that  the  plaintiff's 
part  was  to  be  executed  within  a  year.  [Taunton,  J.  Unless  the  contrary  is 
expressly  agreed,  the  statute  does  not  apply,  Fenton  v.  Emblers,  8  Burr.  1278.] 

Mareweiherf  Seijt.,  contrd.  In  the  first  place,  this  was  not  a  contract  givine 
any  interest  in  or  concerning  lands.  The  defendant  is  lessee  of  a  house,  and 
the  landlord  undertakes,  in  consideration  of  5/.  a  year  to  be  paid  during  a  cer- 
tain period,  to  improve  it.  The  case  is  just  the  same  as  if  any  other  person 
had  entered  into  that  engagement.  There  would,  then,  dearly  have  been  no 
4^^-.  new  interest  created  in  the  land.  And  it  makes  no  ^difference  that,  in 
^  one  oase  or  the  other,  the  sum  to  be  paid  is  called  rent.  It  is  a  mere 
ooUateral  i^eement,  like  that  in  Hoby  v.  Roebuck,  7  Taunt.  157 ;  2  Marsh. 
433.  No  intention  appears  of  superseding  the  original  written  contract ;  nor  is 
it  likely  that  these  parties  should  have  contemplated  a  surrender,  by  which  the 
landlord  would  lose  the  covenants  of  the  lease,  and  the  tenant  his  term  in  the 
premises.  As  to  the  second  point,  Boydell  v,  Drummond,  11  East,  142,  is  a 
rery  different  case.  There,  neither  the  delivery  of  the  work  nor  the  payment 
was  to  be  completed  in  a  year ;  here  the  work  was  actually  finished  on  one  side 
in  less  than  that  period ;  and  it  has  never  been  held  that  in  such  a  case  the 
statute  shall  attach,  and  the  party  performing  his  contract  lose  his  remedy, 
Berely  because  he  has  agreed  that  toe  payment  shall  be  postponed  beyond  a 
year. 

On  this  last  point,  the  Court  intimated  their  opinion  to  be  in  favour  of  the 
role ;  as  to  the  other.  Our.  adv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by  Littledale,  J.,  who,  afler 
stating  the  case  proceeded  as  follows : — 

We  are  of  opinion  that  the  case  does  not  fall  within  the  statute  of  frauds. 
The  most  favourable  words  for  the  defendant  are,  that  it  is  a  contract  for  an 
"interest  in  or  concerning  land."  But  no  additional  interest  in  the  land  is 
given  to  the  defendant  by  this  contract ;  for  his  interest  is  the  same  as  before ; 
it  is  only  that  there  are  bricks  and  other  materials  removed  from  the  houscj 
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and  some  othen  substitQted  in  their  room.  Then  is  ^here  aoj  tddi-  r«QA5 
tional  interest  in  the  land  giy^i  to  the  landlord  ?  It  is  said  to  be  a  I- 
pnrohase  of  a  rent  of  5/.  a  year  for  the  sam  of  50/.,  and  therefore  an  bte> 
rest  in  or  conoeming  the  land ;  but  though  it  be  called  a  rent  in  the  present 
contract,  and  also  a  rent  in  the  declaration,  yet  we  are  of  opinion  that  it  is  not 
rent  in  the  legal  sense  and  understanding  of  the  word  rent ;  and  that  the  word 
is  not  to  be  understood  in  its  legal  sense  either  in  one  or  the  other.  It  could 
not  be  distrained  for,  for  there  is  no  lease  that  embraces  it ;  the  lease  is  for  50/. 
a  year,  and  there  is  no  lease  at  55/.  If  there  be  a  power  of  re-entry  for  non- 
payment of  the  rent,  as  is  probably  the  case,  there  could  be  no  ground  for 
enforcing  it  in  respect  to  the  additional  5/.  The  assignee  of  the  term  could  not 
be  chared  with  the  increased  rent ;  the  assignee  of  the  rcTersion  conH  not 
claim  it,  because  it  is  not  annexed  to  the  reversion  :  if  the  lessor  should  die, 
the  rent  of  501.  would  go  to  his  heir  or  devisee,  but  the  ri^t  to  this  additional 
5/.  being  a  mere  matter  of  personal  contract  would  go  to  his  executor.  The 
only  way  in  which  it  could  be  taken  to  be  rent  would  be  that  this  oontraet 
creates  a  new  demise  at  an  increased  rent,  and  that  therefore,  by  operation  of 
law,  the  old  lease  is  surrendered  by  such  new  demise ;  but  it  could  never  be 
supposed  to  be  in  the  contemplation  either  of  the  landlord  or  the  tenant  that  the 
old  lease  should  be  at  an  end,  and  that  instead  of  it  a  new  lease  should  be 
created,  which  being  only  by  parol  could  only  have  the  effect  of  a  lease  at  will; 
and  as  it  is  quite  improbable  that  such  should  be  the  intention  of  either  party, 
we  think  that  though  the  word  rent  has  been  used,  it  is  too  much  to  treat  it 
as  rent  in  the  technical  strict  meaning  of  the  term,  and  that  all  that  the  parties 
meant  was  a  personal  contract  to  *pay  an  additional  5/.  a  year ;  and  we  r^na 
think  this  case  is  to  be  govemed  oy  Hoby  v.  Roebuck,  7  Taunt.  157 ;  ^ 
2  Marsh.  433 ;  for  though  the  agreement  there  was  to  pay  ten  per  cent,  upon 
the  money  laid  out,  and  it  was  not  called  rent,  yet  that  was  in  truth  the  same 
thing,  and  it  only  amounted  to  a  collateral  contract. 

As  to  the  contract  not  being  to  be  performed  within  a  year,  we  think  that  as 
the  contract  was  entirely  executed  on  one  side  within  a  year,  and  as  it  was  the 
intention  of  the  parties,  founded  on  a  reasonable  expectation,  that  it  should  be 
so,  the  statute  of  frauds  does  not  extend  to  such  a  case.  In  case  of  a  parol 
sale  of  ^oods,  it  often  happens  that  they  are  not  to  be  paid  for  in  full  till  after 
the  expiration  of  a  longer  period  of  time  than  a  year ;  and  surely  the  law  would 
not  sanction  a  defence  on  that  eround,  when  the  buyer  had  haa  the  full  benefit 
of  the  goods  on  his  part.  In  the  case  of  Boydell  v.  Drummond,  11  East,  142, 
the  contract  was  not  completely  executed  on  one  side,  and  the  case  was  such 
that  in  the  common  course  of  the  publication  it  was  not  expected  that  it  should 
be  completed  in  a  year. 

With  regard  to  the  variance  as  to  the  time  of  payment  of  the  rent,  we  think 
there  is  no  ground  for  that  objection. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  rule  to  enter  a  verdict 
for  the  plaintiff  should  be  made  absolute.  Role  absolute. 


•The  KING  v.  The  Churchwardens  and  Overseers  of  ST.  MARTIN-  r^qn? 
IN-THE-FIELDS.    June  lb.  ^ 

Where  an  ancient  select  vestry  existed  in  a  pariah,  having  and  ezerciamg  cwtaia  powera 
in  the  management  and  care  of  the  poor,  but  not  all  the  powers  requized  by  the  statnte 
69  G.  8,  c.  12,  to  be  exercised  by  select  Testries,  the  Court  granted  a  mandamus  cftUing 
on  the  parish  officers  to  convene  a  meeting,  pursuant  to  the  aot,  for  the  purpose  of 
establishing  a  new  select  vestry,  to  perform  uose  functions  under  the  act,  which  the 
former  vestry  could  not  discharge ;  but  not  otherwise  to  interfere  with  it 

A  RULE  nisi  was  obtained  in  last  Easter  term,  for  a  mandamus  calling  on  the 
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defendanto  to  gire  pnbUo  notice  of,  and  to  cooTenei  a  general  meeting  of  the 
rated  inhabitants  of  the  parish,  for  the  purpoee  of  establishing  a  select  vestry 
for  managing  the  concerns  of  the  poor,  according  to  the  statute  (59  G.  3,  c.  12), 
and  to  nominate  and  elect  such  and  so  many  simtantial  householders,  &c.,  not 
exceeding  twenty,  nor  less  than  five,  as  should  at  any  such  meeting  be  thought 
fit  to  be  vestrymen.  It  appeared  on  affidavit  made  in  answer  to  the  application 
Uiat  there  was  an  ancient  select  vestry  in  the  parish  (see  (folding  v.  Fenn,  7  B. 
k  C.  765) ;  that  by  virtue  of  several  acts  of  parliament  (23  G.  2,  c.  35,  2  G. 
8,  c.  22,  7  G.  3,  c.  39,  10  G.  3,  c.  75),  the  vestrymen  had  acted  with  the  parish 
officers  and  certain  other  inhabitants,  in  the  care  and  management  of  the  poor; 
and  that  they  had,  by  the  last-mentioned  act,  a  joint  authority  with  the  parish 
officers,  and  with  certain  inhabitants,  in  making  poor-rates  and  enforcing  their 
payment.  It  did  not,  however,  appear  that  the  vestry  enjoyed  all  the  powers 
required  by  the  act  59  G.  3,  c.  12,  to  be  exercised  by  select  vestries. 

Sir  James  Scarlett,  Ludlow,  Seijt.,  and  Piatt,  now  showed  cause.  It  cannot 
be  contended,  after  the  opinions  expressed  by  the  Court  in  Bex  v.  St.  Bartholo- 
;^Qg^  mew  the  '''Great,  2  B.  &  Ad.  506,  that  the  mere  existence  of  a  select 
^  vestry  having  authority  in  the  concerns  of  the  poor,  is  an  answer  to  this 
aj^lication.  But  here  the  vestry  has  sufficient  powers  to  make  such  an  applica- 
tioQ  unnecessary,  and  if  a  new  vestry  were  established,  there  would  be  a  conflict 
of  authorities.  The  case  comes  within  sect.  86  of  the  act  59  G.  8,  c.  12,  which 
provides  that  nothing  in  that  act  shall  extend  ''  to  alter,  affect,  or  disturb  any 
select  vestry  which  in  any  parish  has  been  established  and  acted  upon  by  virtue 
of  any  ancient  usage  or  custom.'^ 

CampbeUy  conird.  It  is  clear  from  Bex  v.  St.  Bartholomew  the  Great,  2  B. 
&  Ad.  506,  that  if  there  be  alreadv  a  select  vestry  which  can  perform  all  the 
duties  required  by  59  G.  3,  c.  12,  the  provisions  of  that  statute  will  not  apply ; 
but  that  if  there  be  any  of  those  duties  which  the  existing  vestry  cannot  per- 
form, the  parishioners  may  establish  a  new  one.  That  is  the  case  with  the  pre- 
sent vestry.  He  then  proceeded  to  point  out  instances  in  which  the  vestry 
coukl  not  fulfil  the  directions  of  the  act.  [Lord  Tenterdsn,  0.  J.  You  pro- 
pose to  leave  everything  in  the  parish  as  it  is  at  present,  only  giving  to  the  new 
vestiy  those  powers  which  the  present  has  not  ?]  That  is  the  object.  [Lord 
Tknt£BDSn,  C.  J.  Then  there  will  be  two  select  vestries  in  the  parish.]  The 
Court,  in  B^  V.  St.  Bartholomew  the  Great,  2  B.  &  Ad.  506,  contemplated  such 
a  ease  as  one  that  might  occur. 

Lord  TxNTBRDXN,  C.  J.  The  new  vestry  being  intended  only  to  exercise 
MQQ^  those  special  functions  required  *by  the  act,  which  the  present  vestry 
-'  cannot  perform,  I  think  the  rule,  as  to  the  first  part  of  it,  may  be  made 
absolute.    The  other  part,  perhaps,  had  better  be  taken  separately. 

LiTTLBDAliB,  J.  The  8ct  provides,  by  sect.  36,(a)  that  nothing  therein  con- 
tamed  shall  take  away  or  affect  the  powers  or  provisions  of  any  special  or  local 
act;  therefiore  a  new  vestiy  may  be  furnished  with  the  powers  given  by  this 
statute,  without  destroving  the  former  vestry. 

Parks,  J.  The  thirty-sixth  section  enacts,  that  such  of  the  directions  and 
powers  of  that  act  as  are  not  repugnant  to,  nor  incompatible  with  the  provisions 
of  special  or  local  acts,  shall  be  adopted,  as  in  other  parishes  or  plaees,  and  that 

(a)  Seot.  86  enacts,  that  nothing  in  the  act  contained  shall  extend  or  be  constmed  to 
extend,  '*  to  take  away,  abridge,  alter,  prejudice,  or  affect  any  of  the  powers  or  pro- 
▼irions  of  any  special  or  local  act  or  acts  for  Uie  maintenance,  relief,  or  regulation  of 
the  poor  in  any  city,  town,  hundred,  district,  parish,  or  place,  so  nevertheless  that  in 
ereiy  city,  &c.,  such  of  the  clauses,  directions,  and  powers  in  Uiis  act  contained,  as  are 
not  repugnant  to,  nor  incompatible  with  the  provisions  of  such  respeotiTe  special  or  local 
acts,  shall  have  the  like  force  and  effect,  and  may  be  adopted  and  applied  in  like  manner 
as  in  other  parishes  and  places;  prorided  also,  that  nothing  in  tins  act  contained  shall 
extend  or  be  construed  to  extend,  to  alter,  affect,  or  disturb  any  select  vestry  which  in 
my  parish  has  been  established  and  acted  upon  by  virtue  of  any  ancient  usage  or 
eustom.*' 
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no  andent  select  vestrj  should  be  disturbed.     The  powers  sought  in  this  case 
are  not  repugnant  to  the  provisions  under  which  the  former  yestrj  has  acted. 
If,  indeed,  this  parish  had  had  a  local  act,  giving  the  old  vestry  all  the  powers 
specified  bj  59  G-.  3,  c.  12,  that  vestry  could  not  have  been  interfered  with. 
♦Taunton,  J.,  concurred.  r*<)10 

The  rule  was  made  absolute,  as  moved  for,  it  being  understood  that  *- 
different  days  were  to  be  appointed  for  the  two  purposes  mentioned  in  the  rule. 


The  KING  v.  The  Justices  of  SALOP.    June  16. 
(Case  of  OLDBURY  Township.) 

The  parish  of  H.  consisted  of  three  townships  in  the  county  of  W.,  and  certain  townihips 
and  districts  in  the  county  of  S.  The  townships  in  W.  had  always  had  their  own  OTer- 
seers,  and  relicTed  their  own  poor ;  but  four  overseers  had  been  appointed  for  the 
diTision  of  the  parish  lying  in  B.,  and  rates  collected  and  applied  for  the  relief  of  the 
poor  of  that  division  indiscriminately.  On  applicadon  by  a  township  in  the  latter 
division,  for  a  mandamus  to  the  justices  of  8.  to  appoint  overseers  for  that  township, 
pursuant  to  18  &  14  Car.  2,  o.  12,  s.  21,  on  the  ground  that  the  parish  had  not  eigoyed, 
and  could  not  eojoy  the  benefit  of  the  statute  48  Elix.,  o.  2 ;  facts  being  also  stated  to 
show  the  expediency  of  a  separate  appointment : 

Held,  that  the  divisions  of  the  parish  in  W.  and  in  S.  could  not  be  considered,  with  refe- 
rence to  the  statute  of  Charles,  as  distinct  parishes ;  and  the  mandamus  was  granted. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  above  justices,  to  ap- 
point two  overseers  of  the  poor  for  the  township  of  Oldbuiy,  upon  the  following 
statement : — ^The  parish  of  Hales-owen  consists  of  the  township  of  the  borough 
of  Hales-owen,  the  township  of  Oldbury,  and  ten  other  divisions  or  vills,  situate 
in  Shropshire,  and  three  townships,  Lutley,  Cradley,  and  Warley,  situate  in 
Worcestershire.  The  parish  is  nine  miles  long  and  five  broad.  Two  church- 
wardens have  immemorially  been  appointed  for  the  whole  parish,  and  the  rate 
for  repairs  of  the  church  is  laid  on  the  whole.  The  three  Worcestershire  town- 
ships nave  always  had  two  overseers  each,  who,  with  one  of  the  churchwardens 
of  the  parish,  have  made  separate  poor-rates  for  each  of  those  townships  respec- 
tively, and  they  have  supported  their  poor  apart  from  each  other  and  from  the 
rest  of  the  parish.  But  the  justices  of  Salop  have  annually  appointed  four 
overseers  for  that  part  of  the  parish  which  is  in  Shropshire,  comprehending 
Oldbury,  the  borough  of  ^Hales-owen,  and  the  ten  vills  above-mentioned,  r«oi  i 
which  overseers,  with  one  of  the  churchwardens,  have  taken  order  and  I- 
made  rates  for  the  poor ;  and  these  have  been  exclusively  applied  to  the  relief 
of  the  poor  of  those  places :  there  is  a  joint  account  of  all  disbursements  on  the 
part  of  the  last-mentioned  places,  and  a  general  settlement  of  such  account  at 
the  end  of  the  year,  and  the  expenses  are  borne  by  the  inhabitants  of  the  last- 
mentioned  places  equally.  There  has  always  been  a  distinct  constable  for  the 
borough  of  Hales-owen.  and  one  for  the  residue  of  the  parish,  exclusively  of  the 
townships  of  Oldbury,  Lutley,  Cradley,  and  Warley  ^each  of  which  has  its  own 
constable),  but  including  the  ten  vills,  which  have  also  their  head-boroughs  re- 
spectively. All  the  townships  and  vills  repair  their  highways  separately.  Old- 
bury contains  4651  inhabitants  and  924  houses,  and  is  four  miles  from  the 
borough  of  Hales-owen,  where  all  meetings  respecting  rates  and  the  relief  of  the 
poor  are  held.  It  has  a  chapel  of  its  own,  with  a  licensed  chaplain  of  the  church 
of  Euffland.  The  contribution  to  the  poor  from  Oldbury  nearly  equals  that 
from  the  borough  of  Hales-owen  and  the  ten  vills  together ;  the  property  of  the 
respective  places,  according  to  a  valuation  made  in  1880,  is  in  the  same  propor- 
tion. It  was  alleged  that  the  parish  of  Hales-owen  could  not  and  cannot,  nor 
could  or  can  the  township  of  Oldbury,  reap  the'benefit  of  the  statute  43  Elii., 
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c.  2,  SB  to  the  maintenaDoe  of  the  poor^  by  reason  of  the  largeness  of  theparish^ 
the  population,  and  the  fact  that  three  of  the  townships  have  immemorially 
maintained  their  own  poor.  An  application  had  been  made  to  the  justices  to 
appoint  two  overseers  for  Oldbury  township  ezolusivelj,  but  thej  had  refused. 
*9121  ^°  opposition  to  the  rule,  it  was  stated  that  the  concerns  of  *the  poor  in 
^  the  Shropshire  part  of  the  parish  had  immemorialljy  as  was  believed, 
been  administered  by  the  churchwardens  and  by  four  overseers,  appointed  re- 
spectively for  four  quarters  (Oldbury  being  one),  into  which  part  of  the  parish 
was  divided ;  that  those  overseers  paid  the  money  which  they  collected  to  a 
treasurer,  and  it  was  expended  under  the  direction  of  a  select  vestry  for  that 
part  of  the  parish ;  that  the  borough  of  Hales-owen  was  in  a  central  situation ; 
that  the  management  by  four  overseers  as  above  had  been  found  beneficial,  and 
no  complaint  had  arisen  respecting  it  till  1830,  when  a  new  assessment  was  made 
for  the  Shropshire  part  of  the  parish,  by  which  a  larger,  and,  as  was  represented, 
a  more  just  share  of  the  contribution  to  the  poor,  was  imposed  upon  Oldbury. 
On  a  former  day  of  the  term, 

TcU/ourd  and  IbUeU  showed  cause  against  the  rule,  (a)  This  is  not  a  case 
to  which  the  provisions  of  the  statute  13  &  14  Car.  2,  o.  12,  s.  21,  can  be 
applied.  The  Shropshire  and  Worcestershire  parts  of  Hales-owen  are  to  all 
btents,  except  as  to  repairing  the  mother  church,  two  parishes :  their  overseers 
are  not  even  appointed  by  the  same  justices.  The  fact  therefore  that  the  Wor- 
cestershire townships  maintain  their  own  poor  is  of  no  importance.  Bex  v. 
Sir  Watts  Horton,  1  T.  B.  374,  may  be  cited,  but  is  distinguishable  on  the 
ground  already  mentioned,  and  also  because,  there,  while  the  townships  were 
not  separated,  the  parish  had  a  greater  number  of  overseers  than  the  statute  of 
MiQi  Elizabeth  require8.(6)  Besides,  that  '''case  only  lays  down  principles 
^  by  which  the  discretion  of  the  Court  may  be  guided,  and  not  an  inflexi- 
ble rale.  Lord  Ellenborough,  in  Bex  v.  Palmer,  8  East,  416,  considers  it  as  a 
matter  of  discretion,  whether  or  not  the  Court  will,  in  a  particular  case,  enforce 
the  provisions  of  13  &  14  Car.  2,  o.  12.  The  only  question  here  is,  whether 
that  part  of  the  parish  of  Hales-owen  which  is  in  Shropshire  can  have  the 
benefit  of  the  statute  of  Elisabeth,  and  there  is  nothing  to  show  that  it  cannot. 

The  Attorney- General,  Campbell  and  R.  F.  Richardsj  cantrd.  According 
to  the  general  principle  (recognised  in  Bex  v,  Leigh,  3  T.  B.  746,  and  several 
other  cases),  where  it  appears  that  from  a  distant  period  a  parish  has  not 
availed  itself  of  the  statute  of  Elizabeth  by  maintaining  its  poor  as  one  parish, 
that  is  the  strongest  evidence  that  it  cannot  enjoy  the  benefit  of  the  statute. 
And  if  that  clearly  appears,  as  it  does  on  these  affidavits,  the  townships  in  the 
parish  are  entitled  respectively  to  have  a  distinct  appointment  of  overseers  for 
themselves.  Convenience  is  on  the  side  of  adhering  to  the  general  rule.  The 
&et  that  the  three  townships  at  present  maintaining  their  own  poor  severally, 
lie  within  the  jurisdiction  of  the  Shropshire  justices,  is  no  objection,  but  rather 
facilitates  the  course  proposed.  [Pabke,  J.  In  a  case  at  the  Old  Bailey,  Sir 
T.  Kay,  476,  where  a  parish  lay  in  two  counties,  and  it  appeared  that  each 
part  of  the  parish  had  distinct  officers,  made  distinct  rates,  and  had  used  time 
oot  of  mind  to  make  distinct  accounts  to  the  justices  of  each  county,  it  was 
resohed  by  Pemberton,  C.  J.,  Dolben,  and  other  justices,  that  in  the  absence 
*9141  ^^  '^^^  "'"particular  usage  to  the  contrary,  the  parish,  in  both  counties, 
^  ought  to  contribute,  but  that  in  this  case  each  division  was  to  be  looked 
npon  as  a  separate  parish,  and  the  Court  made  an  order  upon  one  separately, 
for  the  maintenance  of  children.]  That  was  before  the  decision  in  Bex  v. 
Sir  Watts  Horton,  1  T.  B.  374.  Cur,  adv.  vult 

Lord  Temtsrdsn,  C.  J.,  now  delivered  the  judgment  of  the  Court.    After 

(a)  Before  Lord  Tenterden,  G.  J.,  Parke,  and  Taunton,  Js.  LitUedale  J.,  was  in  the 
bail  eoart,  Patteson,  J.,  having  gone  to  Guildhall. 

(h)  See  as  to  this,  Lord  Kenyon's  obseryation  in  Bex  v.  Newell,  4  T.  R.  272,  and 
B«x  t.  Loxdale,  1  Bnm,  446. 
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stating  the  facts,  his  Lordship  said : — ^Looking  at  the  parish  of  Hales-owen  as 
a  whole,  it  is  clear  there  noTer,  within  memory,  has  been  one  set  of  overseers 
for  the  parish ;  there  has  been  one  set  for  the  townships  in  Worcestershire,  and 
one  for  the  part  of  the  parish  lying  in  Shropshire.  Then  the  parties  aj^lying 
for  the  rule  relied  upon  Rez  v.  Sir  Watts  Horton,  1  T.  R.  374,  which  has  been 
followed  up  in  principle  by  several  other  oases.  On  the  other  hand^  a  case  in 
Sir  T.  Raymond,  p.  476,  was  referred  to  in  the  course  of  the  argument,  where 
a  parish  was  situate  partly  in  London  and  partly  in  Middlesex,  each  part  having 
distinct  officers,  making  distinct  rates,  and  passing  distinct  accounts  before  the 
justices  of  the  respective  counties ;  and  the  question  being  as  to  the  liability  to 
maintain  children  who  were  left  chargeable  to  one  of  the  divisions,  it  was  held 
that  each  division  must  be  looked  upon  as  a  several  parish.  We  have  looked 
into  that  ease,  and  we  think  it  is  no  authority  to  show,  that  in  every  case  in 
which  a  parish  lies  in  two  counties,  each  part  may  be  considered  as  a  separate 
parish.  The  case  happened  after  the  statute  of  Charles,  and  probably  was  no 
more  than  an  application  of  the  provisions  of  that  statute  to  each  part  ^as  p|:Qi  5 
a  distinct  township ;  at  all  events  there  is  nothing  in  it  calculated  to  ^ 
raise  any  reasonable  doubt  on  the  application  of  Bex  v.  Sir  Watts  Horton  to 
the  case  now  before  the  Court.     The  rule  must  therefore  be  absolute. 

Rule  absolute. 


BRTTTEN  v.  WAIT. 

A  beneficed  clergyman  granted  an  annuity  by  deed,  and  made  it  chargeable  on  his 
living,  and  gave  a  warrant  of  attorney  in  the  common  form,  to  confess  judgment  at 
the  suit  of  the  grantee  for  8200/.  By  the  annuity  deed,  it  was  agreed  that  the  judg- 
ment to  be  entered  up  on  the  warrant  of  attorney  was  to  be  a  Airther  securitj  for  the 
annuity,  and  that  no  execution  or  sequestration  should  be  issued  thereon,  oUier  than 
such  sequestration  as  was  therein  mentioned,  until  the  annuity  should  be  in  arrear; 
and  the  grantor  then  covenanted,  that  if  the  grantee  should  at  any  time  deem  it  ex- 
pedient to  sequester  the  living,  it  should  be  lawful  for  him  to  issue  a  sequeetration 
by  rirtue  of  the  judgment^  for  the  8200/.  or  any  part  thereof.  Judgment  having  been 
entered  up  on  the  warrant  of  attorney,  and  the  annuity  being  in  arrear,  the  grantee 
issued  a  sequestration  for  8200/.  ^irhich  sum  greatly  exceeded  the  arrears  due),  and 
entered  into  possession  of  the  livmg. 

On  motion,  the  Court  refused  to  set  aside  the  annuity  deed,  warrant  of  attorney,  and 
judgment,  but  directed  that  the  writ  of  sequestration  should  continue  in  force  only 
for  the  arrears  that  had  become  due  on  the  annuity. 

Br  indenture  of  the  5th  of  June,  1822,  reciting  that  the  defendant  had 
contracted  to  sell  one  Maude ville  an  annuity  of  120/.  for  1000/.,  and  had  exe- 
cuted a  warrant  of  attorney  to  confess  a  judgment  against  him,  the  defendant, 
at  the  suit  of  Mandeville  for  2000/.,  and  that  judgment  was  thereupon  entered 
up ;  defendant  covenanted  to  pay  Mandeville  the  said  annuity  for  the  term  of 
ninety-nine  years,  if  he,  defendant,  should  so  long  live,  by  quarterly  payments, 
and  granted,  bargained,  sold,  and  demised  to  Mandeville  the  benefice  of  Blag- 
don  with  the  appurtenances,  to  hold  to  Mandeville  for  the  said  term,  at  the 
rent  of  a  pepper-corn ;  and  it  was  agreed  that  the  judgment  so  entered  up  was 
intended  to  be  a  further  security  to  Mandeville  for  the  annuity.  There  was  a 
covenant  reserving  power  to  the  defedaut  to  repurchase.  The  defendant  having 
afterwards  contracted  with  the  plaintiflf  to  sell  him  an  annuity  of  162/.  6<.,  and 
agreed  with  Mandeville  for  the  ^repurchase  of  the  former  annuity,  the  r^toig 
plaintiff  paid  Mandeville  1030/.  for  such  repurchase,  and  670/.  to  the  ^ 
defendant;  and  the  annuity  of  120/.,  and  the  said  term  of  years,  judgment  and 
all  other  securities  for  the  same  were  kept  on  foot  and  assigned  to  a  trustee  for 
better  securing  the  annuity  of  162/.  6s. 

In  August,  1825,  the  defendant  executed  an  indenture,  whereby  the  benefice 
of  Blagdon  became  charged  with  the  due  payment  of  the  annuity  of  162/.  Bt., 
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asd  also  a  wamat  of  f^iomej,  to  coofeas  a  judgment  against  him,  the  deien- 
dist,  at  the  suit  of  the  pbintiff  for. 8200^.  The  indenture  contained  the  fol- 
lowing eUuses :— *''  And  it  is  hereby  agreed  and  declared,  that  the  judgment  so 
to  be  entered  up  against  the  defendant  as  aforesaid,  is  intended  and  agreed  to 
be  a  further  security  to  the  said  John  Britten,  his  executors,  &c.,  for  the  said 
aoDuity  of  1622.  6a.  hereinbefore  mentioned ;  and  that  no  execution  or  sequea- 
tration  shall  be  issued  or  taken  out  upon  the  said  judgment  (oiher  than  such 
seguet^atioHs  as  are  herein  mentioned),  unless  and  until  the  said  annuity  of 
162^.  6c.,  or  some  part  thereof,  shall  be  in  arrear  by  the  space  of  thirty  days 
next  after  the  same  shall  become  due  and  payable :"  and  defendant  coyenanted 
with  the  plaintiff,  his  executors,  &c.,  that  in  case  the  plaintiff  shall  at  any 
time  deem  it  expedient  to  sequester  the  said  rectory,  or  any  future  benefice  of 
tbe  defendant,  dien  it  shall  be  lawful  for  the  plaintiff  to  issue  any  writ  of  se- 
questration under  or  by  yirtue  of  the  said  judgment  so  to  be  entered  up  as 
wireaaid,  and  thereupon  or  at  any  other  time  thereafter  to  sequester  the  said 
rectory,  and  such  future  benefice  or  benefices  or  any  of  them  as  aforenid,  for 
the  said  sum  of  32002.,  for  which  judgment  shall  be  so  entered  up,  or  any  part 

^1  iT-i  *In  September,  1825,  judgment  was  entered  up  on  the  last-mentioned^ 
^  warrant  of  attorney,  at  which  time  no  payment  in  respect  of  this 
annuity  had  become  due;  but  in  1829,  there  was  an  arrear  on  the  annuity, 
which  the  defendant  being  unable  to  discharge,  the  plaintiff  entered  into  pos- 
session of  the  benefice  of  Blagdon,  by  yirtue  of  a  writ  of  sequestration  for  the 
fiam  of  32002.,  issued  upon  the  judgment  so  entered  up  on  the  warrant  of  attor- 
ney of  August,  1825,  and  the  pliuntiff  has  since  continued  in  the  possession 
thereof,  and  in  the  receipt  of  the  tithes  and  other  proceeds.  A  rule  nisi  having 
l^n  obtained  for  setting  aside  the  annuity  deeds,  the  warrants  of  attorney,  the 
ju^mente,  and  the  sequestration,  upon  the  ground  that  the  annuity  was 
chaiged  on  the  defendant's  benefioe,  and  therefore  void  under  the  statute  13 
Elii.  0.  20, 

FoQett  now  showed  cause.  This  does  not  fall  within  the  case  of  Flight  v. 
Salter,  1  B.  &  Ad.  673,  for  there  the  warrant  of  attorney  recited  that  it  was 
exeeuted  to  secure  the  annuity,  and  to  the  intent  that  a  sequestration  might  be 
obtained  by  the  grantee,  and  continued  during  the  continuance  of  the  annuity, 
for  better  securing  the  same.  But  here  the  warrant  of  attorney  is  in  the  com- 
mon form,  and  is  therefore  clearly  yalid  so  far  as  it  operates  to  secure  the 
atrears  of  the  annuity.  (Gibbons  v.  Hooper,  2  B.  &  Ad.  734,  Kirlew  v.  Butts, 
t^lQ-x  2  B.  &  Ad.  7o6,  note  (b),  and  Moore  v,  Ramsden  (a)  establish  that  if  *a 
^  warrant  of  attorney  merely  authorizes  a  sequestration  to  issue  from  time 
to  time  aa  default  is  made  in  the  payment  of  the  arrears,  and  to  cease  when  the 
arrears  are  satisfied,  as  the  grantee  is  thereby  placed  in  no  better  situation  than 
other  creditors,  the  Court  will  not  set  aside  the  execution.  [Lord  Tenterden, 
C.  J.  The  question  must  in  eyery  case  depend  upon  the  effect  of  the  instru- 
ment.] The  effect  of  the  coyenant  here  is  not  to  giye  the  grantee  a  power  to 
charge  the  benefice  permanently,  but  a  more  speedy  mode  of  enforcing  the 
sequestration.  [Pabke,  J.  The  coyenant  giyes  him  a  power  to  sequester 
either  for  the  whole  32002.  or  for  a  part.] 

Campbell  and  Setcell,  contrd.  This  case  falls  within  the  principle  of  Flight 
V.  Salter,  1  B.  A;  Ad.  673,  and  is  clearly  distinguishable  from  Kirlew  v.  Butts, 
2  B.  &  Ad.  786,  note  (b),  and  Gibbons  t?.  Hooper,  2  B.  &  Ad.  784.    The  war- 

(fl)  In  Moore  v.  Ramsden,  B.  B.  Hilary  term,  1882,  the  deed  reeited  an  agreement, 
that  a  warrant  of  attorney  should  be  given  to  authorise  a  judgment  to  be  entered  upon 
a  collateral  aecnrity.  The  warrant  of  attorney  gaye  power  to  issue  a  seqaestration  from 
tune  to  time,  as  arrears  fell  due ;  and  inasmuoh  aa  Uie  sequestration  was  only  to  issue 
for  sadafaotion  of  the  arrears,  the  Court  (Lord  Tenterden,  C.  J.  and  Patteaon,  J.)  re- 
fused to  set  aside  the  warrant  of  attorney,  but  they  confined  the  sequestration  to  the 
urean  due  when  it  issued. 
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rant  of  attorney  and  the  annaity  deed  refer  to  eaeh  other,  and  are  to  be  taken 
as  one  security.  It  is  quite  clear  the  parties  intended  to  charge  the  living  be- 
yond the  mere  amount  of  the  arrears  from  time  to  time  accruing.  There  are 
two  distinct  powers  of  sequestration  given  to  the  grantee  of  the  annuity,  and 
admitting  that  the  power  to  sequester  for  arrears  be  good,  still  that  which  ena- 
bles the  grantee  to  sequester  for  the  whole  sum,  is,  in  effect,  a  charge  on  the 
benefice,  and  therefore  void  as  an  attempt  to  do  that  indirectly,  whidi  cannot 
by  law  be  done  directly.  Doe  dem.  ^Mitchinson  t;.  Garter,  8  T.  R.  300.  pMig 
At  all  events,  if  the  warrant  of  attorney  be  considered  good,  the  seques-  I- 
tration  itself,  being  for  the  whole  sum,  and  not  for  the  arrears,  must  be  set 
aside. 

Lord  Tentkrdsn,  G.  J.  The  8ec]|uestration  cannot  stand;  but  all  we  can 
do  is  to  prevent  any  further  proceedings  on  that.  We  cannot  set  aside  the 
warrant  of  attorney,  which  on  the  face  of  it  is  free  irom  objection.  It  appears 
by  the  deed  that  there  is  power  reserved  to  the  plaintiff  to  sequester  the  rectory 
for  3200/.  Now  he  could  not  by  law  sequester  to  that  extent,  but  he  might 
for  part  of  that  sum,  via.,  for  the  arrears  which  had  actually  become  due. 

LiTTLEDALE,  J.  The  sequestratiou  cannot  be  supported  to  the  extent  for 
which  it  is  issued,  but  the  warrant  of  attorney  cannot  oe  set  aside,  because  the 
terms  of  the  deed  are  not  incorporated  in  it. 

Parks,  J.  I  am.  of  the  same  opinion.  All  that  we  can  do  under  the  cir- 
cumstances is  to  prevent  any  further  proceedings  taking  place  on  the  seques- 
tration. The  warrant  of  attorney  is  good.  In  Flight  v.  Salter,  1  B.  &  Ad. 
673,  the  declared  intention  was  to  do  an  illegal  act.  Here  the  warrant  of  at- 
torney was  given  for  a  legal  and  an  illegal  purpose :  we  cannot  say  it  is  for  an 
illegal  purpose  only :  but  the  sequestration  has  issued  for  a  larger  sum  than  it 
ou^t.  This  case  falls  within  Gibbons  v.  Hooper,  2  B.  &  Ad.  734,  Kxrhw 
V.  Butts,  2  B.  &  Ad.  736,  note  (b),  and  Moore  v.  Ramsden,  ant^  p.  917, 
note  (d).  rt.920 

♦Taunton,  J.  concurred.  ^ 

The  rule  drawn  up  was,  that  no  further  proceedings  be  taken  on  the  writ  of 
sequestration,  aoid  that  the  plaintiff  do  account  before  the  Master  for  what  he 
has  received  under  the  sequestration,  he  being  allowed  to  retain  the  arrears  that 
have  become  due  on  the  annuity;  and  that  until  the  account  shall  have  been 
taken  by  the  Master,  no  further  proceedings  be  had  against  the  defendant  on 
the  warrant  of  attorney,  the  pUintiff  being  at  liberty  hereafter  to  issue  a  fresh 
writ  of  sequestration  for  any  future  arrears  of  the  annuity  which  may  become 
due. 


♦WARNER  r.  POTGHETT,  Glerk.    JunelQ,  \^2l 

The  42  G.  8,  0.  116,  a.  69,  authoriies  bodies  oorporate,  for  the  purpose  of  redeeming 
land  tax  charged  on  their  lands,  to  sell  and  convey  any  lands  whereof  they  shall  b« 
in  actual  possession,  or  entitled  beneficially  to  the  rents  or  profits,  or  the  fee  simple 
and  inheritance  of  any  lands  belonging  to  them  which  shall  have  been  or  shall  be 
granted  or  demised  for  any  beneficial  lease  for  life  or  IItos  or  years,  and  dUo  the  raitt 
and  tervieet  and  other  profits  reserred  or  payable  in  respect  of  such  leasehold  tene- 
ments. 

Section  76  enacts,  that  no  sale  shall  be  valid  unless  two  of  the  commissioners  appointed 
under  s.  72,  of  the  act,  shall  certify  their  assent  by  signing  and  sealing  the  deed  of 
sale  as  parties  thereto. 

A  prebendary  agreed  by  writing,  in  consideration  of  a  sum  in  8  per  cent,  stock  (of  the 
amount  necessary  for  redeeming  the  land  tax)  to  conyey  to  a  lessee  then  in  posseesioD, 
a  part  of  the  rcTersion  in  the  prebendal  estate,  such  part  to  be  set  out  and  yalned  by 
A  B.,  and  approTed  by  the  king's  comniiBsioners.  The  lessee  furnished  the  sum  re- 
quired for  purchasing  the  stock,  and  the  prebendary  concluded  the  necessary  contract 
with  the  land-tax  commissioners,  transferred  the  stock  into  the  names  of  the  com- 
missioners for  reducing  the  national  debt,  and  had  the  contracts  duly  registered;  the 
land  was  abo  set  out  and  Talued ;  but  the  lessee  then  revised  to  sign  &e  neoassarx 


921]  3  Barnewall  &  Abolphus.  401 

HMmoml  for  the  purpoM  of  obtainiiig  the  approbation  of  the  king's  oommiBsioners 
ponuuit  to  B.  76.  The  prebendary  afterwards  distrained  upon  an  under-tenant  of  the 
Iind  for  the  amount  of  Uie  redeemed  land  tax,  as  additional  rent,  pursuant  to  s.  88 : 

Held,  that  there  had  been  no  valid  sale  of  the  land,  for  want  of  the  assent  of  the  com- 
missioners, and  because,  in  order  to  comply  with  the  proTisions  of  s.  69,  the  pre- 
boidary  ought  to  hare  sold,  not  only  the  fee  simple  of  the  lands  demised,  but  also 
the  rents,  serrioes,  and  other  profits : 

Held,  also,  that  he  had  no  right  by  s.  88,  to  distrain  until  the  precise  quanti^  of  land,  and 
the  portion  of  reserred  rent,  to  be  sold,  were  ascertained  by  the  commissioners. 

Rbpleyin.  The  defendant  avowed,  first,  that  one  Joseph  Smith  was  pre- 
bendary of  the  prebend  of  North  Grantham,  and  made  a  lease  of  the  locns  in 
quo,  and  that  he  died,  and  the  defendant  became  prebendary,  and  afterwards, 
and  daring  the  continnanoe  of  the  lease,  redeemed  the  land-tax  with  moneys 
which  were  raised  for  that  purpose  bj  virtae  of  the  statute  in  that  case  made 
and  provided,  and  distrained  for  four  years'  arrears  of  this  land-tax.  There  were 
also  avowries  as  for  rent.  The  plaintiff  in  his  plea  in  bar  traversed  that  the 
land-tax  had  been  redeemed  by  the  defendant  with  moneys  raised  for  that  pur- 
pose by  virtue  of  the  statute.  At  the  trial  before  Tindal,  G.  J.,  at  the  Lincoln 
Summer  assizes,  1881,  the  jury  found  a  verdict  for  the  defendant,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

^221  *^°  ^^Jt  182^9  Joseph  Smith,  then  prebendary  of  the  prebend  of 
-*  North  Grantham,  demised  the  locus  in  quo  (being  part  of  the  prebendal 
^te)  to  Robert  Snow,  a  trustee  for  Lord  Huntingtower,  on  a  lease  for  three 
lires,  at  the  annual  rent  of  33Z.  The  plaintiff  is  undertenant  of  Lord  Hunting- 
tower.  Smith  died,  and  in  June,  1825,  the  defendant  was  instituted  and  in- 
ducted to  the  prebend.  Negotiations  having  taken  place  between  the  defendant 
and  Lord  Huntingtower  for  the  redemption  of  the  land-tax  on  the  demised 
estate  by  sale  to  his  Lordship  of  the  reversion  of  part  of  the  same  property,  the 
defendant,  in  April,  1826,  signed  the  following  agreement: — "Upon  Lord 
Hontingtower  transferring  the  stock  of  641Z.  13s.  4d.  and  146/.  13s.  ^d,  3  per 
cent,  being  the  consideration  for  the  land-tax  of  17/.  10s.,  and  41,  charged  on 
the  north  prebendal  estate,  I  agree  to  convey  such  part  or  parts  of  the  preben- 
dal estate  on  lease  to  Lord  Huntingtower,  to  his  Lordship  in  fee,  as  snail  be 
set  oat  and  valued  by  Mr.  John  Burcham,  and  approved  by  the  king's  com- 
missioDers,  as  a  compensation  for  the  same,  and  expenses."  Then  followed  a 
memorandum  as  to  tne  particular  parts  of  the  estate  from  which  the  land  was 
to  be  set  out. 

In  parsoanoe  of  this  agreement,  the  defendant  concluded  the  necessary  con- 
tract with  two  commissioners  for  the  redemption  of  the  land-tax,  and  in  May, 
1826,  the  requisite  amount  of  stock  having  been  purchased  by  the  defendant 
for  613/.  18s.  4d.  with  moneys  advanced  for  that  purpose  by  Lord  Huntingtower, 
tbe  stock  was  transferred  into  the  name  of  the  commissioners  for  the  reduction 
of  the  national  debt.  The  contracts  were,  in  the  same  month,  duly  registered, 
and  estate  exonerated  from  land-tax  from  the  25th  day  of  March  preceding.  A 
^0-1  *8hort  time  afterwards,  Mr.  Burcham  viewed  the  prebendal  estate,  and 
^  set  out  land  in  the  parts  of  the  estate  stipulated  by  the  memorandum, 
altogether  of  the  annual  vdue  of  65/.,  the  reversion  of  which,  estimated  at  ten 
years'  purchase,  would  raise  the  sum  of  650/. ;  and  of  this  valuation  Mr.  Bur- 
cham made  the  usual  affidavits.  In  December,  1830,  the  defendant  having 
signed  the  joint  memorial  of  himself  and  Lord  Huntingtower  to  the  commis- 
sioners for  regulating,  approving,  and  confirming  sales  by  ecclesiastical  bodies 
porsaant  to  the  statute,  tendered  the  same  to  Lord  Huntingtower  for  his  signa- 
^ve,  presenting  at  the  same  time  the  valuation  of  Mr.  burcham,  but  Lord 
Hontinfftower  absolutely  refused  to  sign  the  memorial,  or  to  proceed  further  in 
the  busmess.  The  distress  was  taken  on  the  19th  of  February,  1831.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  money  with  which  the 
uod-tax  was  redeemed  was  raised  agreeably  to  the  statute.  This  case  was 
vsued  on  a  former  day  in  the  term. 
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sumed,  would  take  care  to  settle  the  proportion  in  euch  a  manner  as  not  to  allow 
the  party  selling  to  enjoy  an  undue  share  of  the  benefit,  or  cast  an  undue  share 
of  the  loss  upon  his  successor.  This  previous  apportionment  is  necessary  to 
authorize  a  distress,  because  the  land-tax  redeemed  is  to  be  considered  as  yearlj 
rent  payable  to  the  prebendary,  over  and  above  the  reserved  rent,  and  to  be  re- 
covered and  paid  as  such ;  but  until  the  quantum  of  the  remaining  rent  is 
ascertained,  how  can  the  whole  ittnt  to  be  distrained  for  be  rendered  certain? 
And  no  proposition  is  more  dear,  than  that  there  can  be  no  distress  for  a  rent 
of  uncertain  amount. 

It  is  no  answer  to  this  objection  to  say  that  the  distress  was  made  for  the 
land-tax  only,  by  way  of  additional  rent,  for  if  a  person  cannot  distrain  for  an 
entire  rent  l>ecause  it  is  not  ascertained,  it  is  equally  clear  that  he  cannot  for  a 
part  of  it;  and  in  our  opinion  a  distress  is  given  for  the  land-tax,  only  as  form- 
ing an  addition  to  and  part  of  the  rent,  for  otherwise  the  tenant  of  the  land 
would  be  subject  to  two  distresses. 

It  may  be  further  observed  that  the  defendant  cannot  *in  this  case  picqoQ 
insist  on  his  right  to  distrain  as  for  a  rent  charge  on  the  ground  that  he  >-  '^ 
was  the  purchaser  of  the  land-tax  with  his  own  money,  or  what  is  the  same 
thing,  money  which  he  had  borrowed  on  his  own  credit,  and  entitled  to  distrain 
under  the  154th  section  or  the  123d  and  125th  sections,  for  the  pleadings  do 
not  raise  that  question.  The  question  raised  by  them  is  substantially  whether 
he  be  entitled  under  the  88th  section. 

For  these  reasons,  we  are  of  opinion,  that  the  plaintiff  is  entitled  to  recover, 
and  the  postea  is  to  be  delivered  to  him..  Postea  to  the  plaintiff. 


S0UL6Y  and  Another  v,  SMITH,  Treasurer  of  the  West  India  Dock 
Company,  (a)    June  16. 

The  West  India  Dock  Act,  89  G.  8,  o.  69,  provides  that  twenty-one  persons  shall  be  di- 
rectors  of  the  affairs  of  the  company,  and  that  all  snits  for  any  cause  of  action  against 
the  company,  shall  be  brought  against  the  treaanrer  for  the  time  being.  In  aasompait 
against  the  treasurer,  the  declaration  stated  that,  by  order  of  the  Court  o/Dtrtetort, 
the  defendant  pat  up  goods  to  sale,  subject  to  certain  conditions ;  and  that  in  con- 
sideration that  the  plaintiffs,  at  the  request  of  the  dirtctort,  had  promised  them  to 
peiform  the  conditions  of  sale,  they,  the  direetort,  promised  to  perform  the  same  on 
their  part.  The  declaration  then  alleged  a  breach  of  the  conditions  by  the  directors, 
and  concluded  that  the  plaintiffs  brought  their  suit  against  the  treasurer  according  to 
the  statute.  At  the  trial  it  appeared  that  the  goods  had  been  put  up  and  sold  by 
order  of  the  directors,  on  acount  of  the  company : 
Held,  first,  that  there  was  no  variance  between  the  declaration  which  charged  the  direc- 
iortf  and  the  evidence,  which  showed  that  the  contract  was  the  company**;  and, 
aeoondly,  on  motion  in  arrest  of  Judgment,  that  tiie  declaration  was  sufficient,  because 
the  contract  alleged  was,  in  legal  effect,  a  contract  by  the  company,  for  breach  of 
which  an  action  was  maintainable  against  the  treasurer. 
« 

Assumpsit.  The  declaration  stated,  that  hy  order  of  the  court  of  directors 
of  the  West  India  Dock  Company,  the  defendant,  on,  &c.,  at,  &c.,  put  up  to  sale 
'''hy  puhlic  auction  a  quantity  of  turtle,  under  and  subject  to  certain  r^QOA 
conditions  in  the  declaration  mentioned,  and  that  in  consideration  that  I- 
the  plaintiffs,  at  the  request  of  the  directors  of  the  West  India  Dock  Company, 
had  promised  them  to  perform  the  said  conditions,  they,  the  directors,  under- 
took and  promised  to  perform  the  same  in  all  things  on  their  part  and  in  behalf 
to  be  periormed :  that  the  plaintifib  purchased  the  turtle  of  the  directors,  but 
that  they  refused  to  deliver  the  same  according  to  the  conditions.     The  decla- 

(a)  The  plaintiff  was  nonsuited  on  a  former  trial,  when  the  action  was  brou^t  against 
the  defendant  without  describing  him  as  treasurer  of  the  West  India  Dock  Company ; 
on  the  ground  that  a  Judgment  against  him  in  such  an  action  would  make  him  personally 
liable. 
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ration  concluded,  that  the  plftintiffii  brought  their  suit  against  the  defendant,  ae 
treasuer  of  the  West  India  Dock  Company,  aocfording  to  the  statute.  Plea, 
that  the  company  did  not  promise,  in  manner  and  form,  &c.  Issue  thereon. 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Michael- 
mas term,  1831,  it  appeared  that  the  sale  was  announced  to  be  made  "  by  order 
of  the  court  of  directors."  The  conditions  referred  to  the  company  in  a  manner 
implying  that  they  were  the  principals  in  the  sale.  It  was  objected  that  there 
was  a  Tariance,  inasmuch  as  the  legal  effect  of  the  contract,  as  proved,  was  to 
bind  the  company,  and  there  was  no  proof  of  any  promises  made  by  the  directarsy 
as  laid  in  the  declaraUon.  Lord  Tenterden  oyerruled  the  objection ;  and  a  ver- 
dict having  been  found  for  the  plaintiffii,  a  rule  nisi  was  obtained  for  a  new  trial 
npon  the  di>ove  objection,  or  for  arresting  the  judgment,  on  the  ground  that  the 
decknttion  stated  a  contract  made  by  the  directors,  and  not  by  the  company,  and 
*a9r\  ^^^  ^^^  treasurer  was  liable(a)  to  be  sued  only  in  actions  to  be  ^brought 
^  against  the  company,  or  for  the  recovery  of  a  claim  on  them. 
Min  WiUiam$  and  Flatt,  on  a  former  day  in  this  term,  showed  cause. 
First,  there  was  no  variance,  for  the  contract  proved  corresponded  literally  as 
well  as  substantially  with  that  alleged  in  the  declaration.  The  contract  made 
by  the  directors  operates  in  legal  effect  as  a  contract  by  the  company.  The 
declaration  merely  alleges  the  agency  through  which  the  contract  was  made, 
and  that  does  not  negative  that  it  was  made  by  the  company.  ?he  fact  that 
the  contract  was  made  by  the  directors,  which  must  have  been  proved,  is  stated 
upon  the  record ;  the  necessary  legal  consequence  of  that  &ot  is,  that  there 
was  a  contract  by  the  company.  [Lord  Tentsrdsn,  G.  J.  There  clearly  is 
no  variance.] 

^9321  ^®°  ^  ^  ^®  motion  in  arrest  of  judgment,  it  is  *said  that  the  de- 
^  fendant  is  liable  only  upon  a  contract  made  by  the  company,  and  not 
apon  a  contract  made  by  the  directors.  The  answer  to  that  is,  that  any  con- 
tract made  by  the  directors  is  in  point  of  law  a  contract  made  by  the  company, 
and  therefore  the  defendant  is  liable.  The  39  6.  3,  c.  69,  s.  48,  enacts,  that 
twenty-one  persons,  to  be  nominated  and  appointed  as  therein  mentioned,  shall 
be  directors  for  conducting  and  managing  the  affairs  of  the  company.  Here 
it  is  alleged  that  the  turtle  was  put  up  to  sale  by  order  of  the  court  of 
directors.  They  are  described  not  by  name,  but  as  directors.  They  cannot 
be  recognised  as  directors  by  this  Court  except  as  persons  acting  for  and 
on  behidf  of  the  company.  The  contract  of  sale  must,  therefore,  be  taken 
to  have  been  made  by  the  directors  in  the  course  of  conducting  the  affairs 
of  the  company.  Secondly,  supposing  that  the  count  were  insufficient,  it  is 
aided  by  the  plea,  in  which  the  defendant  thereby  alleges  that  the  company 
did  not  undertake  in  manner  and  form,  &c..  Com.  Dig.,  tit.  Pleader  (G),  85. 
Thirdly,  it  is  aided  by  verdict,  for  the  plaintiff,  by  his  replication,  puts  nimself 
OD  the  country  to  try  the  issue  tendered  by  the  plea,  viz.,  whether  the  com- 

(«)  Bj  the  West  India  Dock  Act,  89  G.  8,  c.  69  (public,  local,  and  personal),  s.  48,  it 
is  eDAetod,  that  twenty-one  persons,  nominated  and  appointed  as  therein  mentioned, 
shall  be  directors  for  eondaoting  and  managing  the  affairs  of  the  said  company. 

By  secUon  184,  '<  All  aotions  inatituted  by  or  on  behalf  of  the  West  India  Dock  Com- 
pany agtinst  any  person  or  persons,  &c.,  shall  or  lawfully  maybe  instituted  in  the  name 
of  the  treasurer  for  the  time  being  of  the  company,  as  the  nominal  plaintiff  for  and  on 
behalf  of  the  company;  and  all  actions  to  be  instituted  by  any  person  or  persons,  &o., 
igainst  the  West  India  Dock  Company,  or  for  the  recovery  of  any  claim  or  demand 
upon,  or  of  any  damages  occasioned  by  the  said  company,  or  for  any  other  cause  of  action 
or  suit  agsinst  the  company,  shall  or  lawfully  may  be  instituted  against  the  treasurer  for 
the  time  being  of  the  company,  who  shall  be  the  nominal  defendant  in  such  last-men- 
tioaed  actions  and  suits  respeotiTely,  for  and  on  behalf  of  the  company ;  and  such  ac- 
tion, and  the  process,  verdict,  judgment,  and  execution  to  be  had  thereon  respectively, 
•htU  be  as  Talid  and  effectual  against  the  said  company,  and  their  capital  stock  and 
effects,  as  if  all  the  members  of  the  company  had  been  the  defendants  in  the  said  action, 
tad  actoaUy  named  as  such  therein :  ProTided,  that  the  body  or  goods,  chattels,  lands, 
or  tenements  of  such  treaaurer,  shall  not,  by  reason  of  his  being  defendant  in  any  such 
action  or  suit,  be  liable  to  be  arrested,  seised,  detained,  or  taken  in  execution." 
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sumed;  would  take  care  to  settle  the  proportion  in  snch  a  manner  as  not  to  allow 
the  party  selling  to  enjoy  an  nndne  share  of  the  benefit,  or  cast  an  undue  share 
of  the  loss  upon  his  successor.  This  previous  apportionment  is  necessary  to 
authorize  a  distress,  because  the  land-tax  redeemed  is  to  be  considered  as  yearly 
rent  payable  to  the  prebendary,  over  and  above  the  reserved  rent,  and  to  be  re- 
covered and  paid  as  such ;  but  until  the  ^[uantum  of  the  remaining  rent  is 
ascertained,  how  can  the  whole  Mnt  to  be  distrained  for  be  rendered  certain  ? 
And  no  proposition  is  more  clear,  than  that  there  can  be  no  distress  for  a  rent 
of  uncertain  amount. 

It  is  no  answer  to  this  objection  to  say  that  the  distress  was  made  for  the 
land-tax  only,  by  way  of  additional  rent,  for  if  a  person  cannot  distrain  for  an 
entire  rent  because  it  is  not  ascertained,  it  is  equally  clear  that  he  cannot  for  a 
part  of  it;  and  in  our  opinion  a  distress  is  given  for  the  land-tax,  only  as  form- 
ing an  addition  to  and  part  of  the  rent,  for  otherwise  the  tenant  of  the  land 
would  be  subject  to  two  distresses. 

It  may  be  further  observed  that  the  defendant  cannot  *in  this  case  r*qoQ 
insist  on  his  right  to  distrain  as  for  a  rent  charge  on  the  ground  that  he  *- 
was  the  purchaser  of  the  land-tax  with  his  own  money,  or  what  is  the  same 
thing,  money  which  he  had  borrowed  on  his  own  credit,  and  entitled  to  distrain 
under  the  154th  section  or  the  123d  and  125th  sections,  for  the  pleadings  do 
not  raise  that  question.  The  question  raised  by  them  is  substantially  whether 
he  be  entitled  under  the  88th  section. 

For  these  reasons,  we  are  of  opinion,  that  the  plaintiff  is  entitled  to  recover, 
and  the  postea  is  to  be  delivered  to  him..  Postea  to  the  plaintiff. 


SOULBY  and  Another  v,  SMITH,  Treasurer  of  the  West  India  Dock 
Company. (a)    June  16. 

The  West  India  Dock  Aot,  89  G.  8,  o.  69,  provides  that  twenty-one  persona  shall  be  di- 
rectors of  the  affaira  of  the  company,  and  that  all  suits  for  any  caoae  of  action  against 
the  company,  shall  be  brought  against  the  treasurer  for  the  time  being.  In  assumpsit 
against  the  treasurer,  the  declaration  stated  that,  by  order  of  the  Court  o/Direeton, 
the  defendant  put  up  goods  to  sale,  subject  to  certain  conditions ;  and  that  in  con- 
sideration that  the  plaintiffs,  at  the  request  of  Uie  directors^  had  promised  them  to 
perform  the  conditions  of  sale,  they,  the  direetors,  promised  to  perform  the  same  on 
their  part.  The  declaration  then  alleged  a  breach  of  the  conditions  by  the  directors, 
and  concluded  that  the  plaintiffs  brought  their  suit  against  the  treasurer  according  to 
the  statute.  At  the  trial  it  appeared  that  the  goods  had  been  put  np  and  sold  by 
order  of  the  directors,  on  acount  of  Uie  company : 

Held,  first,  that  there  was  no  variance  between  the  declaration  which  charged  the  dine- 
tortf  and  the  evidence,  which  showed  that  the  contract  was  the  compansf't;  and, 
secondly,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  sufficient,  because 
the  contract  alleged  was,  in  legal  effect,  a  contract  by  the  company,  for  breach  of 
which  an  action  was  maintainable  against  the  treasurer. 

Assumpsit.  The  declaration  stated,  that  by  order  of  the  court  of  directors 
of  the  West  India  Dock  Company,  the  defendant,  on,  &c.,  at,  &c.,  put  up  to  sale 
*by  public  auction  a  quantity  of  turtle,  under  and  subject  to  certain  r^cnon 
conditions  in  the  declaration  mentioned,  and  that  in  consideration  that  ^ 
the  plaintiffs,  at  the  request  of  the  directors  of  the  West  India  Dock  Company, 
had  promised  them  to  perform  the  said  conditions,  they,  the  directors,  under- 
took and  promised  to  perform  the  same  in  all  things  on  their  part  and  in  behalf 
to  be  performed :  that  the  plaintiff  purchased  the  turtle  of  the  directors,  but 
that  they  refused  to  deliver  the  same  according  to  the  conditions.     The  decla- 

(a)  The  plaintiff  was  nonsuited  on  a  former  trial,  when  the  action  was  brought  against 
the  aefendant  without  describing  him  as  treasurer  of  the  West  India  Book  Company ; 
on  the  ground  that  a  judgment  against  him  in  such  an  action  would  make  him  personally 
liable. 
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ration  concluded,  that  the  plaintiffg  brought  their  salt  against  the  defendant,  aa 
treasurer  of  the  West  India  Dock  Company,  aotfording  to  the  statute.  Plea, 
that  the  company  did  not  promise,  in  manner  and  form,  &c.  Issue  thereon. 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Michael- 
mas term,  1831,  it  appeared  that  the  sale  was  announced  to  be  made  ''  by  order 
of  the  court  of  directors."  The  conditions  referred  to  the  company  in  a  manner 
implying  that  they  were  the  principals  in  the  sale.  It  was  objected  that  there 
ma  a  Tanance,  inasmuch  as  the  legal  effect  of  the  contract,  as  proved,  was  to 
bind  the  company,  and  there  was  no  proof  of  any  promises  made  by  the  directarty 
as  lud  in  the  declaration.  Lord  Tenterden  overruled  the  objection ;  and  a  ver- 
dict having  been  found  for  the  plaintiffs,  a  rule  nisi  was  obtained  for  a  new  trial 
apoD  the  M>ove  objection,  or  for  arresting  the  judgment,  on  the  ground  that  the 
deckration  stated  a  contract  made  by  the  directors,  and  not  by  the  company,  and 
^qyy  that  the  treasurer  was  liable(a)  to  be  sued  only  in  actions  to  be  '^'brought 

-'  against  the  company,  or  for  the  recovery  of  a  claim  on  them. 
John  WiUianu  and  PlaU,  on  a  former  day  in  this  term,  showed  cause. 
First,  there  was  no  variance,  for  the  contract  proved  corresponded  literally  as 
well  as  substantially  with  that  alleged  in  the  declaration.  The  contract  made 
by  the  directors  operates  in  legal  effect  as  a  contract  by  the  company.  The 
declaration  merely  alleges  the  agency  through  which  the  contract  was  made, 
and  that  does  not  negative  that  it  was  made  by  the  company.  ?he  fact  that 
the  contract  was  made  by  the  directors,  which  must  have  been  proved,  is  stated 
upon  the  record ;  the  necessary  lend  consequence  of  that  &ot  is,  that  there 
was  a  contract  by  the  company.  [Lord  Temtsrdsn,  C.  J.  There  clearly  is 
no  variance.] 
*Mo-]      Then  as  to  the  motion  in  arrest  of  judgment,  it  is  *said  that  the  de- 

^  fendant  is  liable  only  upon  a  contract  made  by  the  company,  and  not 
upon  a  contract  made  by  the  durectors.  The  answer  to  that  is,  that  any  con- 
tract made  by  the  directors  is  in  point  of  law  a  contract  made  by  the  company, 
and  dierefore  the  defendant  is  liable.  The  39  6.  3,  c.  69,  s.  48,  enacts,  that 
twenty-one  persons,  to  be  nominated  and  appointed  as  therein  mentioned,  shall 
be  directors  for  conducting  and  managing  the  affairs  of  the  company.  Here 
it  is  alleged  that  the  turtle  was  put  up  to  sale  by  order  of  the  court  of 
directors.  They  are  described  not  by  name,  but  as  directors.  They  cannot 
be  recognised  as  directors  by  this  Court  except  as  persons  acting  for  and 
on  beh^f  of  the  company.  The  contract  of  sale  must,  therefore,  be  taken 
to  have  been  made  by  the  directors  in  the  course  of  conducting  the  affairs 
of  the  company.  Secondly,  supposing  that  the  count  were  insufficient,  it  is 
aided  by  the  plea,  in  which  the  defendant  thereby  alleges  that  the  company 
did  not  undertake  in  manner  and  form,  &c..  Com.  Dig.,  tit.  Pleader  (C)y  85. 
Thirdly,  it  is  aided  by  verdict,  for  the  plaintiff,  by  his  replication,  puts  himself 
on  the  country  to  try  the  issue  tendered  by  the  plea,  viz.,  whether  the  com- 

(«)  By  the  West  India  Dock  Act,  89  G.  8,  o.  69  (public,  local,  and  personal),  8.  48,  it 
U  enacted,  that  twenty-one  persons,  nominated  and  appointed  as  therein  mentioned, 
sKall  be  directors  for  conducting  and  managing  the  affairs  of  the  said  company. 

By  section  184,  "  All  actions  institated  by  or  on  behalf  of  the  West  India  Dock  Com- 
pany ftgainat  any  person  or  persons,  &c.,  shall  or  lawfully  maybe  instituted  in  the  name 
of  the  treasurer  for  the  time  being  of  the  company,  as  tiie  nominal  plaintiff  for  and  on 
behalf  of  the  company ;  and  all  actions  to  be  instituted  by  any  person  or  persons,  &c., 
against  the  West  India  Dock  Company,  or  for  the  recovery  of  any  cWm  or  demand 
upon,  or  of  any  damages  occasioned  by  the  said  company,  or  for  any  other  cause  of  action 
or  suit  against  the  company,  shall  or  lawAiUy  may  be  instituted  against  the  treasurer  for 
the  time  being  of  the  company,  who  shall  be  the  nominal  defendant  in  such  last-men- 
tioned  aetiona  and  suits  respeotiTely,  for  and  on  behalf  of  the  company ;  and  such  ac- 
tion, and  the  process,  verdict,  judgment,  and  execution  to  be  had  thereon  respeotiTely, 
BhaU  be  aa  vi^d  and  effectual  against  the  said  company,  and  their  capital  stock  and 
effects,  aa  if  ill  the  members  of  the  company  had  been  the  defendants  in  the  sud  action, 
and  aetnally  named  as  such  therein :  Ftovided,  that  the  body  or  goods,  chattels,  lands, 
or  tenements  of  such  treasurer,  shall  not,  by  reason  of  his  being  defendant  in  any  such 
action  or  sut,  be  liable  to  be  arrested,  seised,  detained,  or  taken  in  execution." 
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pany  undertook,  Slo.,  and  the  jmy  hate  found  the  aArmatiTe  of  that  issue. 
Therefore  the  form  of  the  poBtea  will  be,  that  the  jurors  say  that  the  eompany 
did  undertake  in  manner  and  form  as  the  plaintiff  has  in  his  declaration  alleged. 
The  general  rule  is  that  where  a  declaration  omits  that  without  proring  which 
the  plaintiff  could  not  have  recovered,  the  verdict  will  aid.  Com.  ]Mg.,  tit. 
FUad^  (C),  87. 

Sir  James  Scarkti  and  Campbell^  contrd.     The  declaration  imports  that  a 
contract  was  made  by  the  directors  '''which  would  render  them  perso-  r^goo 
nally  liable,  and  if  that  be  .so,  the  action  is  not  maintainable  against  the   >- 
treasurer.  Our.  adv.  vuU. 

Lord  Tentjsbdkn,  G.  J.,  now  delivered  the  judgment  of  the  Court.  It  u 
said  that  an  action  is  not  maintainable  against  the  treasurer  of  this  company 
on  a  contract  alleged  to  be  made  by  the  directors.  We  are  of  opinion  that  the 
contract  stated  in  the  declaration  is  in  legal  effect  the  contract  of  the  company. 
By  s.  48  of  the  act  39  Q.  8,  c.  69,  the  directors  are  to  manage  the  affairs  of 
the  company.  Any  act  done  by  the  directors  in  the  course  of  managing  those 
affairs  is  in  point  of  law  an  act  done  by  the  company,  and  any  contract  made 
by  the  directors,  a  contract  made  by  the  company.  The  allegation  therefore 
that  the  directors  promised,  imports,  in  legal  effect,  that  the  company  pro- 
mised, and  the  plea  shows  that  this  was  so  understood  by  the  defendant.  We 
do  not,  however,  rely  upon  the  plea,  but  are  of  opinion  that  the  declaration  is 
itself  sufficient  on  the  ground  that  the  act  of  the  directors  was  the  act  of  the 
company,  and  the  contract  of  the  directors  the  contract  of  the  company.  The 
rule  therefore  must  be  discharged.  Rule  discharged. 


•GEORGE  MARTIN  v.  MARY  MARTIN.  [*934 

A.  being  indebted  for  rent  to  her  landlord,  the  latter  proposed  to  C,  her  8on*]xi-law,  to 
take  hU  promissory  note  as  security.  G.  said  he  would  giye  an  answer  in  a  week  or 
ten  days.  The  landlord  then  asked  him  whether  A.  owed  him  anything;  he  rq[)Iied 
that  she  did  not,  or  what  she  did  owe  he  considered  as  a  gift.  Within  the  ten  days, 
A.  executed  a  warrant  of  attorney  to  0.  upon  which  judgment  was  entered  up,  exe- 
cution issued,  and  C.  took  possession  of  the  goods. 

The  Court  considering  the  representations  and  conduct  of  A.  to  haye  been  intended  to 
defraud  the  landlord,  set  aside  the  warrant  of  attorney  at  his  instance. 

The  defendant  was  tenant  of  a  farm,  at  a  rent  of  76^.  a  year,  to  James  Sims 
and  William  Stafford,  devisees  in  trust  of  Thomas  Spilling.  There  was  142/. 
rent  in  arrear.  On  the  4th  of  April,  1832,  a  meeting  took  place  between  the 
defendant  and  Sims,  when  the  latter  offered  to  abate  42Z.  of  the  rent  in  arrear, 
and  to  take  the  balance  by  instalments,  if  the  defendant  would  give  security 
for  their  due  payment.  A  notice  to  quit  was  at  the  same  time  served  on  the 
defendant,  but  with  the  express  understanding  that  if  the  proposed  arrange- 
ment was  made,  it  should  not  be  enforced.  The  defendant  stated  that  she 
could  not  then  give  an  answer  to  the  proposition,  but  that  she  would  apply  to 
her  sons-in-law  and  give  an  answer  in  the  course  of  a  fortnight.  On  the  16th 
of  April,  George  Martin,  a  son-in-law  of  the  defendant,  called  upon  Sims,  and 
accompanied  him  to  the  office  of  his  solicitor,  when  Sims  proposed  to  take  the 
joint  and  several  note  of  George  Martin,  and  Digby,  another  son-in-law  of  the 
defendant,  payable  in  twelve  months,  for  the  arrears  due,  abating  therefrom 
42Z.  Grcorge  Martin  said  he  would  consult  Digby  and  give  an  answer  in  a 
week  or  ten  days;  he  was  then  asked  by  Sims  whether  Mary  Martin  owed  him 
anything.  He  replied  she  did  not,  or  what  she  did  owe,  he  should  not  require 
payment  of,  but  should  give  her.  Sims  then  said,  <<What  there  is  between 
you  and  Mary  Martin  you  consider  as  a  gift,''  and  Oeorge  Martin  replied  he 
did.  No  further  communication  was  made  to  Sims  or  his  ^attorney.  r*935 
On  the  26th  of  April,  Mary  Martin  executed  a  warrant  of  attorney  to  ^ 
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fleoi^  Mtrtin  for  754/.  15«.  for  seeuring  payment  of  877/.  7s.  Qd.  «ad  judg- 
xneiii  was  entered  up,  a  fi.  &.  iaeaed,  and  the  plmntiff  took  possession  of  the 
defiradaot's  gooda.  It  was  further  stated  by  Sims  that  he  and  his  co-trastee 
forbore  to  distrain  for  the  arrears  of  rent,  as  well  from  a  wish  not  to  harass  and 
distress  Mary  Martiny  as  from  the  statements  made  by  her  and  George  Martin, 
and  particnlarly  by  the  latter  on  the  occasion  above-mentioned,  when  he  re- 
quired time  to  consnlt  Digby.  Gkorge  Martin,  in  his  affidavit  in  answer  to  the 
role,  admitted  that  the  question,  whether  Mary  Martin  owed  him  anything, 
was  put  to  him,  but  stated  his  answer  to  have  been,  that  if  he  had  had  the 
money  which  he  had  let  his  father  have  at  different  times,  and  which  he  had 
nothing  to  show  for,  the  defendant  would  be  in  his  debt,  but  that  he  considered 
thoee  sums  a  gift :  he  added,  that  for  his  own  security  he  did  not  mention  a 
promissory  note  of  the  defendant  for  200Z.  which  he  held,  dated  Maroh,  1880, 
knowing  Uiat  if  he  had  done  so,  the  trustees  would  have  pnt  a  distress  on  the 
premises  and  deprived  him  of  his  debt.  He  further  swore  that  the  warrant  of 
attorney  was  given  for  a  bon&  fide  debt  owing  from  the  defendant  to  him.  A 
role  nisi  having  been  obtained  for  setting  aside  the  warrant  of  attorney, 

Sir  James  Scarlett  now  showed  cause.  This  application  is  made,  not  on 
behalf  of  either  of  the  parties  to  the  warrant  of  attorney,  but  of  another  per- 
soD,  and  there  is  no  instance  where  the  Court  has  set  aside  such  an  instrument 
at  ike  instance  of  a  third  party. 

*9361  ^Oampbdl  and  Manning,  contrd.  The  Court  will  not  allow  a  jndg- 
^  ment  entered  up  on  a  warrant  of  attorney  to  be  made  the  means  of 
effeetmg  fraud  to  the  prejudice  of  any  person.  Here,  the  plaintiff  by  contri- 
vance induced  the  defendant's  landlord  not  to  distrain,,  and  thereby  prevented 
him  from  recovering  his  rent. 

Lord  TsNTEBDEN,  C.  J.  This  is  a  very  peculiar  case.  No  doubt  the 
Court  haa  a  general  authority  over  warrants  of  attorney,  and  we  ought  to  take 
eare  that  such  an  instrument  does  not  operate  improperly  to  the  prejudice  of  a 
debtor,  or,  as  I  think,  of  any  other  person.  Now  the  facts  here  stated  in  sup- 
port of  the  application  are,  that  the  defendant  being  indebted  to  her  landlord 
for  rent,  the  latter  proposed  to  remit  part  of  the  sum  due,  and  to  take  the  joint 
and  several  promissory  notes  of  her  sons-in-law,  George  Martin,  anH  Digby,  for 
payment  of  the  residue  in  twelve  months ;  that  George  Martin,  at  a  meeting 
between  him  and  Sims,  at  the  office  of  Sims's  solicitor,  said  he  would  consult 
Digby  and  give  an  answer  in  a  week  or  ten  days ;  that  he  was  then  asked, 
whether  his  mother-in-law,  Mary  Martin,  owed  him  anything;  and  he  said 
8be  did  not,  or  what  she  did  owe  he  should  not  require  the  payment  of;  that 
he  considered  it  a  gift.  Greoree  Martin,  in  his  affidavit,  denies  that  he  so 
answered ;  but  it  is  clear  from  his  own  showing,  that  he  conducted  his  part 
of  the  conversation  in  snch  a  manner  as  to  induce  a  belief  that  he,  George 
Martin,  had  no  demand  upon  the  defendant.  Sims,  the  landlord,  being  anxious 
to  know  whether  George  Martin  had  any  legal  claim  on  the  defendant,  Martin 
gives  him  reason  to  think  that  he  has  not,  and  thereby  induces  him  to  distrain ; 
*QQ'r-i  and  he  "Hhen  obtains  a  warrant  of  attorney  from  the  defendant.  Such 
^  a  contrivance  ought  not  to  prevail.     The  rule  must  be  made  absolute. 

LiTTLEDALE,  J.  I  doubtcd  whether  we  could  interfere  on  behalf  of  third 
persons,  who  were  not  parties  to  the  warrant  of  attorney,  and  certainly  no  in- 
stance has  been  given  of  the  Court's  interposing  in  such  a  case,  but,  on  princi- 
ple, I  do  not  see  why  we  should  not. 

Taunton,  J.  I  also  doubted  whether  we  could  interfere  at  the  instance  of 
a  third  person,  but  I  think  in  this  case  the  Court  may  do  so  by  virtue  of  its 
general  jurisdiction  over  warrants  of  attorney,  and  because  this  is  a  fraudulent 
transaction.  Here,  the  tnistees  are,  for  the  time  being,  in  the  situation  of 
owners  of  the  property,  and  then  the  plaintiff  by  his  contrivance  gets  the  dis- 
tress delayed  by  which  the  landlord  might  have  recovered  his  rent,  procures  a 
warrant  of  attorney  to  be  executed,  enters  up  judgment  on  it,  and  issues  exe- 
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cation,  and  by  that  sweeps  away  what  otherwise  would  have  been  the  sahject 
of  distress.  The  landlord,  by  his  lien,  wonld  have  been  qoasi  owner  of  the 
property,  and  in  that  respect  he  may  be  considered  for  the  present  purpose  as 
representatiTe  of  the  debtor.  Rule  absolate. 


♦The  KING  v.  The  Justices  of  MIDDLESEX.    June  16. 

The  statute  9  G.  4,  c.  61,  for  regulating  the  granting  of  licenses  to  inn-keepers,  Ac,  bj 
section  27,  enacts,  "  that  any  person  who  shall  think  himself  aggrieyed  hy  any  act  of 
any  justice  done  in  execution  of  that  act,  may  appeal  against  such  act  to  the  quarter 
sessions,"  &c. 

Held,  that  the  words,  '^perton  who  tkall  think  hmtejf  aggrieoed^"  mean  a  person  mum- 
diaiely  aggricTed,  as  hy  refusal  of  a  license  to  himself,  by  fine,  &o.,  and  not  one  who 
is  only  consequentially  aggricTed ;  and,  therefore,  that  where  magistrates  had  grant- 
ed a  license  to  a  party  to  open  a  public  house  not  before  licensed,  within  a  Tery  short 
distance  of  a  licensed  public  house,  the  occupier  of  the  latter  house  could  not  appeal 
against  such  grant 

One  William  Spicer  had  been  for  sixteen  years  the  occupier  of  a  public 
house  called  the  Tower,  in  Tower  Street,  in  the  parish  of  Saint  Griles  in  the 
Fields,  in  Middlesex,  and  annually  licensed  to  sell  exciseable  liquors.  On  the 
23d  of  May,  1832,  one  Robert  Williams  applied  to  the  licensing  magistrates 
of  the  Holbom  division  for  authority  to  open  a  house  (not  before  licensed  to 
sell  exciseable  liquors)  situate  within  seventeen  yards  of  Spioer's,  and  the 
magistrates  having  granted  Williams  the  license,  Spicer,  considering  himself 
thereby  aggrieved,  appealed  to  the  next  quarter  sessions.  That  Court  being 
of  opinion  that  he  was  not  a  party  grieved  within  the  meaning  of  the  act  9  6. 
4,  c.  61,  8.  27,  refused  to  hear  the  appeal.  A  rule  nisi  having  been  obtained 
for  a  mandamus,  commanding  the  defendants  to  hear  the  appeal,  on  a  former 
day  in  this  term, 

The  AUornej^-GenercU,  CampbeHyBni  Adolphus,  showed  cause.  The  sessions 
decided  properly ;  Spicer  was  not  a  party  aggrieved  within  the  meaning  of  the 
statute  9  G.  4,  c.  61,  s.  27,  which  enacts  that  any  person  who  shall  think  him- 
self aggrieved  by  any  act  of  any  justice  done  in  the  execution  of  that  aot  maj 
appeal  to  the  quarter  sessions,  and  the  Court  are  to  hear  and  determine  the  appeal 
with  or  without  costs,  as  to  them  shall  seem  meet,  and  in  case  the  act  appealed 
against  shall  be  the  refusal  to  grant  or  transfer  a  license,  it  shall  be  lawful  for  the 
Court  to  grant  or  transfer  the  license,  &c.  The  refusal  '^'to  grant  or  ni^ggg 
transfer  a  license  to  a  party  applying  is  clearly  a  matter  of  appeal,  but  ^ 
there  is  nothing  to  show  that  the  granting  of  a  license  to  another  is  so.  Spicer 
himself  had  only  a  license  to  continue  till  the  end  of  the  current  year ;  he  had 
a  mere  possibility  of  having  it  renewed. 

Scarlett  and  Clarkson^  contrd.  The  object  of  the  legislature  in  giving  an 
appeal  to  the  quarter  sessions,  was  to  prevent  improper  practices  either  in  the 
granting  or  refusal  of  licenses.  A  man  who  had  carried  on  the  business  of  a 
publican  for  sixteen  years  might  reasonably  consider  himself  aggrieved  by  the 
granting  of  a  license  to  another  to  sell  exciseable  liquors  in  the  immediate 
neighbourhood,  and  he  is  within  the  words  of  the  twenty-seventh  section,  '^a 
person  thinking  himself  aggrieved  by  an  act  of  a  justice  done  in  execution  of  the 
act."  Cur.  adv.  wit. 

LiTTLEDALE,  J.,  now  delivered  the  judgment  of  the  Court.  The  question 
in  this  case  depends  on  the  statute  9  O.  4,  c.  61,  entitled  "  an  act  to  regukte 
the  granting  of  licenses  to  keepers  of  inns,  alehouses,  and  victualling  houses 
in  England,"  which  enables  justices  at  an  annual  special  session,  to  license  inn- 
keepers, &c.,  to  sell  exciseable  liquors  on  their  premises.  Section  27,  on  which 
the  question  arises,  enacts  "  that  any  person  who  shall  think  himself  aggrieved 
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by  any  act  of  any  justice  done  in  or  concerning  the  execution  of  that  act^  may 
appeal  to  the  quarter  sessions/'  and  the  question  is,  whether  the  statute  ex- 
tends to  a  case  like  the  present.  We  are  of  opinion,  that  it  does  not.  We 
^Qn  think  the  words  "  person  who  shall  think  himself  aggrieved/'  mean  a  *per- 

^  son  who  is  tmmedtately  aggrieved  by  the  act  done,  as  by  the  refusal  of 
a  license  to  himself,  by  fine,  &o.,  and  not  one  who  is  only  consequentiaUy  ag- 
grieved. Even  if  that  were  not  so,  it  might  be  very  questionable  whether 
Spicer  was  a  party  grieved  within  the  meanmg  of  the  statute ;  but  this  is  not 
necessary  for  us  to  decide.  The  meaning  of  the  words  "  party  grieved,"  was 
much  considered  in  the  case  of  Rex  v,  Taunton  St.  Mary,  3  M.  &  S.  465.  The 
question  there  arose  on  the  statute  5  &  6  W.  &  M.,  c.  11,  s.  3,  which  gives 
Gosis  to  the  prosecutor,  on  certiorari,. if  he  be  the  party  grieved,  and  several 
persons  were  held  entitled  to  costs  as  prosecutors  of  an  indictment  for  not  re- 
pairing a  highway,  thev  having  used  the  way  for  many  years  in  passing  and 
repassmg  from  their  homes  to  the  next  market  town,  and  being  obliged  by 
reason  of  the  want  of  repair  to  take  a  more  circuitous  route.  There,  the  prose- 
eators  sustained  a  particular  inoonvenience ;  but  I  do  not  see  that  Spicer  in  this 
case  can  be  considered,  in  any  sense,  as  a  party  grieved.  He  had  a  mere  license 
for  a  year,  he  had  no  vested  right  to  sell  exciseable  liquors  beyond  that  time. 
He  might  indeed  be  prejudiced  by  another  person  being  permitted  to  carry  on 
the  same  business  in  his  neighbourhood,  but  that  is  not  a  grievance  in  point  of 
law.  In  Com.  Dig.,  tit.  Action  on  (he  Case  for  a  Nuisance  (G),  it  is  said 
that  such  action  <<  does  not  lie  upon  a  thing  done  to  the  inconvenience  of 
another/'  as  if  a  man  erect  a  mill  near  to  the  mill  of  another  (not  being  im- 
memorial) ;  or  if  a  schoolmaster  set  up  a  school  near  to  the  school  of  another, 
or  <'  if  a  foreigner  use  a  trade  within  a  borough  to  the  prejudice  of  a  freeman, 
*^^y^  unless  he  be  '^'restrained  by  a  custom  or  by  law."     Section  21  authorizes 

^  the  justioes  at  quarter  sessions  for  a  third  offence  against  the  tenor  of 
the  license,  under  the  circumstances  therein  mentioned,  to  adjudge  the  license 
granted  under  that  act  to  be  forfeited  and  void,  and  not  only  that,  but  the 
ezeise  license  is  thereupon  declared  to  be  void.  But  there  is  no  provision  as 
to  what  would  become  of  the  excise  license  in  case  the  justices  at  sessions  were 
to  deprive  the  party  complained  against  of  his  license  under  this  act ;  and  it 
would  be  very  hard  if,  after  he  had  gone  to  the  expense  of  obtaining  an  excise 
license,  it  were  defeasible  at  the  discretion  of  the  justices. 

Rule  discharged. 


The  KING  17.  The  Justioes  of  ESSEX.    June  16. 

The  overseers ^of  W.  were  accuatomed  to  divide  the  dutj^  of  collecting  the  rates,  each 
performing  it  for  half  a  year.  A.  and  B.  were  appointed  oTerseers,  and  A.  having 
diseharged  his  own  half  year's  duty,  offered  his  colleague  to  do,  and  did,  the  other 
likewise.  He  afterwards  deliTered  in  the  annual  overseers'  account  to  the  vestry, 
making  no  distinction  between  the  half  yean.  It  being  urged  that  both  overseers 
shonld  sign  the  account,  B.,  after  some  objection  subsoribed,  with  A.,  a  deelaration 
that  thej  believed  it  to  be  correct :  but  on  passing  the  account  at  special  sessions, 
B.  refused  to  swear  to  its  accuracy,  saying  that  he  knew  nothing  of  it  except  having 
examined  the  vouchers,  and  it  was  passed  on  the  oath  of  A.  only.  A  balance  re- 
mained unpaid  to  the  parish : 

Held,  that  the  signature  of  B.  was  not  an  adoption  of  his  colleague's  acts  during  the 
latter  half  year;  and,  therefore,  (Parke,  J.,  dubitante),  that  A.  could  not  be  con- 
sidered as  B.'s  agent  during  that  half  year ;  but  (per  Parke,  J.),  that  at  all  events  a 
distress  could  not  issue  against  B.,  the  precise  arrear  during  that  period  not  being 
ascertained. 

A  BULK  nisi  had  been  obtained  for  a  mandamus,  calling  on  two  justices  of 
Essex  to  issue  a  warrant  for  levying  by  distress  on  the  goods  of  James  Pep- 
percorn, 319/.  remaining  in  his  hands  and  those  of  John  Wood,  as  Ute  over^ 
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8eers  of  the  poor  of  the  parish  of  Woodford,  and  dae  from  them  to  the  eaid 
parish.  It  appeared  that  Peppercorn  and  Wood  were  appointed  joint  overseen 
for  the  year  commeneing  April  4th,  1881 ;  that  the  custom  of  tiie  parish  wis, 
for  the  overseers  to  divide  ^the  duty  between  them  by  half  years ;  and  p^ «.) 
it  was  stated  that  when  (as  had  frequently  happened)  one  overseer  ■- 
had  proQured  his  co-overseer  or  any  other  person  to  do  his  half-year's  duty  for 
him,  the  overseer  so  relieved  had  been  considered  responsible  for  the  rates  darins 
that  period  being  dulv  collected  and  accounted  for,  and  the  other  party  had 
been  looked  upon  as  his  agent.  In  this  instance  the  first  half-year's  duty  de- 
volved on  Wood,  and  he  afterwards  made  an  offer  to  Peppercorn  to  perform  the 
dutv  for  his  term  also,  which  the  latter  accepted.  It  was  alleged,  but  denied 
in  the  affidavits  in  opposition  to  the  rule^  that  Wood  was  promised,  or  expected, 
some  remuneration  for  so  doing.  The  account  of  the  overseers  with  the  parish 
at  the  end  of  the  year  was  rendered  by  Wood,  and  no  distinction  was  made  in 
it  between  the  two  half  years.  It  was  submitted  to  a  vestry  meeting,  and 
some  person  there  insisting  that  the  business  could  not  proceed  unless  the 
accounts  were  signed  by  both  overseers.  Peppercorn,  though  he  objected  at 
first,  consented  to  siffn,  as  expressing  his  belief  that  the  aeconnt  was  correct ; 
and  he  and  Wood  subscribed  the  following  declaration :  '^  we  the  undersigned 
believe  the  above  to  be  correct."  In  April,  1882,  the  aooountwas  submitt^  to 
the  justices  in  petty  sessions,  pursuant  to  50  Q.  8,  c.  49,  s.  1,  and  Peppercorn 
was  required  to  verify  it  on  oath,  but  refused  to  do  so  on  the  ground  that  it 
was  not  his  account,  and  he  knew  nothing  of  it  beyond  having  examined  it 
with  the  vouchers.  The  account  was  allowed  on  the  oath  of  Wood  alone.  A 
balance,  admitted  to  be  due  to  the  parish,  remained  unpaid  at  the  time  of  this 
Implication. 

Campbdl  and  Thesiger  now  showed  cause.  One  joint  overseer  is  not  liable 
for  the  defaults  of  the  other.  Rex  *v.  The  Justices  of  Gloucestershire,  r^eoio 
1  B.  &  Ad.  1.  It  is  true  Peppercorn  signed  the  account,  but  he  did  it  ^ 
only  sub  modo,  and  not  as  a  joint  accountant.  It  is  not  made  out  by  the  affi- 
davits that  Wood  was  his  agent  At  all  events  a  distress  warrant  oould  not 
issue  till  it  was  ascertained  what  portion  of  the  lialanoe  was  due  from  Pepper- 
corn. 

Sir  James  Soarlett  and  Toml%n$on,  eonird.  Peppercorn  knew  the  duty  that 
was  cast  upon  him  during  the  last  half  vear  of  his  office :  he  permitted  Wood 
to  transact  the  business  for  him,  signed  his  account,  and  must  be  taken  to  have 
adopted  his  acts.  As  between  Peppercorn  and  the  parish,  he  was  the  overseer 
during  the  last  half  year.  The  parish  is  not  to  lose  the  benefit  of  his  responsi- 
bility because  he  employed  an  agent.  The  statute  does  not  render  it  necessary 
that  either  overseer  should  verify  the  account  on  oath :  it  only  empowers  the 
justices  to  administer  an  oath  if  they  shall  so  think  fit. 

Lord  Tentebden,  G.  J.  I  am  of  opinion  that  this  rule  cannot  be  made 
Absolute.  Where  there  are  two  overseers,  it  may  be  laid  down  generally  that 
the  one  is  not  answerable  for  the  malversation  or  misappropriation  of  the  other. 
Here,  the  only  ground  for  charging  Peppercorn  is,  that  he  signed  the  account 
But  the  signature  was  given  under  these  circumstances.  (His  Lordship  here 
stated  them.)  He  was  then  called  upon  by  the  magistrates  to  verify  the  ac- 
count on  oath.  I  think  that,  by  the  first  section  of  50  O.  3,  c.  49,  it  is  not 
imperative  on  justices  to  compel  overseers  to  verify  on  oath,  if  they  are  othmwise 
satisfied  that  the  aooount  *is  correct.  In  this  case  Peppercorn,  on  being  ma^ 
asked  to  swear  to  the  account,  very  properly  declined,  sayinff  that  he  knew  ^ 
nothing  about  it,  the  whole  business  having  been  done  by  Wood.  It  is  said 
that  Wood  acted  as  Peppercorn's  agent,  at  his  instance,  and  in  expectation  of  a 
recompense ;  but  that  is  denied  by  the  affidavits  on  the  other  side,  and  it  is 
easy  to  suppose  that  Wood  might  be  glad  to  receive  the  money  during  the 
remaining  half  year  without  any  such  offer  on  the  part  of  Pepperoom  as  is  sug- 
gested.    The  ground  for  this  application  then  is,  the  hct  that  Peppercorn 
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signed  the  account,  and  I  think  that  signature,  coupled  with  his  subsequent 
refusal  to  verify  the  account  on  oath,  does  not  enable  us  to  say  that  he  is  liable 
for  the  malversation  of  his  brother  officer. 

LiTTLBDALE,  J.,  conourred. 

Parks,  J.  I  am  of  the  same  opinion.  As  to  the  joint  liability  of  Pepper- 
corn on  the  account  in  general,  the  only  evidence  to  fix  it  upon  him  is  his  sig- 
nature; but  this  is  explained  by  the  words  to  which  it  is  subscribed,  ''we 
helieve  the  above  to  be  correct,"  and  by  the  other  matter  stated  in  the  affida- 
vits. I  have  some  doubt  whether  Wood  might  not  be  considered  the  agent  of 
Peppercorn  during  the  latter  half  year ;  but  if  so,  I  do  not  see  how  we  could 
grant  this  rule  before  there  was  an  account,  showing  how  much  he  was  answer- 
able for  in  respect  of  that  period.     The  rule  must  therefore  be  discharged. 

Taunton,  J.,  conourred.  Rule  discharged. (a) 

(a)  See  (m  to  an  apportionment  of  duty  by  eonstables)  the  judgment  of  Lord  EUen- 
bttfoogh  in  Bex  v.  Taunton  St.  Mary,  8  M.  &  S.  471. 


*945]  *MILES  V.  The  Inhabitants  of  BRISTOL. 

A  pUintiir  haying  brought  an  aotion  in  this  Court  against  the  hundred,  pursuant  to  7 
&  8  0.  4,  c.  81  (which  requires  such  action  to  be  brought  within  three  months^, 
ifterwards  commenced  another  action  in  the  Exchequer  for  the  same  cause.  This 
Court,  on  motion,  compelled  the  plaintilF  to  make  his  election  in  which  suit  he  would 
proceed. 

Action  on  the  7  &  8  G.  4,  c.  31,  to  recover  damages  for  injury  done  by  a 
riotous  assembly  to  the  plaintiff's  houses  and  property.  The  plaintiff  after  he 
had  oommeneed  his  action  in  this  Court,  brought  another  in  the  Exchequer  for 
the  same  cause,  as  appeared  from  the  particulars  delivered  in  both  actions.  A 
nde  nisi  having  been  obtained  for  discontinuing  the  present  action, 

Md^  now  showed  cause.  The  proper  course  for  the  defendants  was  to 
plead  in  abatement  to  the  action  in  the  Exchequer  the  pendency  of  another 
action.  In  Dicas  v.  Jay,  6  Bing.  519,  an  application  was  made  to  the  Court 
of  Common  Pleas  to  stay  proceedings,  on  the  ground  that  a  former  action  for 
the  same  caoae  had  been  referred  to  an  arbitrator  by  a  rule  of  court,  by  which 
the  plaintiff  was  precluded  from  bringing  any  new  action ;  but  that  Court  re- 
fased  the  application.  Independently  of  that,  the  action  in  this  Court  having 
heen  first  commenced,  was  properly  brought ;  and  if  the  second  action  is  impro- 
per, the  application  should  have  been  made  to  the  Court  of  Exchequer. 

Campbeily  contrd.  Two  actions  have  been  commenced  in  different  courts  for 
tbe  same  cause,  for  the  evident  purpose  of  defeating  the  provisions  of  this  act 
*9461  ^^  "^'parliament,  the  third  section  of  which  requires,  that  an  action  shall 
^  be  brought  within  three  months  after  the  commission  of  the  offence ; 
and,  there  being  no  dispute  as  to  the  facts,  the  Court  will,  on  a  summary  ap- 
plication, interfere  to  prevent  this.  At  all  events,  the  plaintiff  should  be  called' 
open  to  elect  in  which  action  he  will  proceed. 

Lord  TsNTsaDEN,  C.  J.  This  Court  cannot  interfere  absolutely  to  prevent  the 
plaintiff's  proceeding  in  an  action  which  was  properly  brought  here ;  nor  have 
we  any  control  over  the  action  of  the  Exchequer.  .  But  we  have  authority  to 
say,  in  the  action  depending  in  our  own  Court,  that  he  shall  not  proceed  further 
in  that,  unless  he  abandon  the  one  in  the  Exchequer.  He  must,  therefore, 
inake  his  eleotion. 

Ubiftfe.  The  plaintiff  wiU  elect  to  proceed  immediately  in  the  action  in  this 
Courts  Rule  discharged  on  the  plaintiff  so  undertaking. 
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♦The  KING  v.  CHARLES  PINNEY,  Esquire.     Oa.  25  to  ^^^ 

A  JQBtioe  called  npon  to  suppress  a  riot,  is  required  by  law  to  do  all  he  knows  to  be  in 
bis  power,  that  can  reasonably  be  expected  from  a  man  of  honesty  and  of  ordinary 
prudence,  firmness,  and  activity,  under  the  circumstances.  Mere  honesty  of  intention 
is  no  defence,  if  he  fails  in  his  duty. 

Nor  is  it  a  defence  that  he  acted  upon  the  best  professional  adyiee  that  could  be  obtained 
on  legal  and  military  points,  if  his  conduct  has  been  faulty  in  point  of  law. 

In  suppressing  a  riot,  he  is  not  bound  to  head  the  special  constables,  or  to  arrange  and 
marshal  them ;  this  is  the  duty  of  the  chief  constables. 

Magistrates  are  not  criminally  answerable  for  not  baring  called  out  special  constables, 
and  compelled  them  to  act  pursuant  to  1  &  2  W.  4,  c.  41,  unless  it  be  proTod  that 
Information  was  laid  before  Uiem  on  oath,  of  a  riot,  &c.,  baring  occurred  or  being 
expected. 

A  magistrate  is  not  chargeable  with  neglect  of  duty  for  not  baring  called  out  the  posse 
comitatus,  in  case  of  a  riot,  if  he  has  giyen  the  king's  subjects  reasonable  and  timely 
warning  to  come  to  his  assistance. 

Applying  personally  to  some  of  the  inhabitants  of  a  city,  calling  at  the  houses  of  others, 
employing  other  persons  to  do  the  same,  sending  notices  to  the  churchwardens,  &c., 
(on  a  Sunday)  to  be  published  at  the  places  of  worship,  requiring  the  people  to  meet 
the  magistrates  at  a  stated  time  and  place,  in  aid  of  the  ciril  power,  and  for  the 
protection  of  the  city,  and  posting  ana  distributing  other  notices  to  the  like  effect,  is 
reasonable  warning,  the  riot  haying  recently  broken  out 

A  magistrate  who  calls  upon  soldiers  to  suppress  a  riot,  is  not  bound  to  go  with  them 
in  person;  it  is  enough  if  he  giyes  them  auUiority. 

This  was  an  information  filed  by  his  Majesty's  Attomey-Gkncral.  The  first 
count  stated,  that  on  the  29th  of  October,  1831,  and  before  and  afterwards, 
and  at  all  and  each  of  the  several  times  hereinafter  mentioned,  Charles  PinDey, 
late  of  the  city  of  Bristol  and  county  of  the  same  city,  Esanire,  was  mayor 
of  the  said  city,  and  one  of  the  justices  of  our  said  lord  die  king  assigned,  ftc. 
That  heretofore,  to  wit,  on  the  said  29th  of  October,  in  the  said  city  and 
county,  there  had  been  divers  tumults,  riots,  routs,  and  unlawful  assemblies  of 
great  numbers  of  evil  disposed  persons  within  the  said  city  and  county,  and 
divers  and  violent  breaches  of  the  peace  of  our  lord  the  king,  and  divers  riolent 
attacks  and  outrages  had  been  committed  in  the  said  city  and  county,  upon  the 
persons  and  property  of  divers  of  his  said  majesty's  subjects  there ;  whereof 
the  said  C.  P.  so  being  such  mayor  and  justice  as  aforesaid,  then  and  there  had 
notice ; — ^that  on  the  next  day  after  the  said  29th  of  October,  to  wit,  on,  Ac, 
to  wit,  "^in  the  city  and  county  aforesaid,  divers  wicked  and  evil  disposed  pco^g 
persons  to  the  number  of  5000  and  more,  whose  names  are  at  present  >• 
unknown  to  the  said  Attorney-General,  with  force  and  arms  unlawfully,  riot- 
ously, routously,  and  tumultuously  assembled  themselves  together  in  different 
parts  of  the  said  city  and  county,  armed  with  iron  bars,  iron  crows,  pickaxes, 
hammers,  pieces  of  wood  and  bludsreons,  with  intent  to  disturb  the  public 
peace,  and  to  make  riots,  routs,  tumults,  and  affrays  in  the  said  city  and  county, 
and  to  commit  breaches  of  the  peace  and  outrages  upon  the  persons  and 
'property  of  his  majesty's  peaceable  subjects  there ;  of  all  which  premises  the 
said  G.  P.  so  being  such  mayor  and  justice  as  aforesaid  then  and  there  also  hsd 
notice.  That  divers,  to  wit  8000,  of  the  said  persons,  so  being  unlawfdlly^ 
riotously,  &c.,  assembled  together  armed  as  aforesaid,  and  divers  other  persons 
to  the  said  Attomey-GenenQ  also  unknown,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &c.,  with  force  and  arms  wickedly  and  unlawfully 
attacked,  and  with  the  said  hammers,  pickaxes,  &c.,  forced  and  broke  open  a 
certain  common  and  public  prison  there  called  the  Bridewell,  and  then  and 
there  made  a  great  riot,,  noise,  tumult  and  affray  there,  for  a  lone  space  of  time, 
to  wit,  for  eight  hours ;  and  durine  that  time  unlawfully,  wilfully,  maliciously, 
and  with  force,  burned,  demolished,  and  destroyed  the  said  prison,  and  rescued 
divers,  to  wit  100,  prisoners,  who  were  then  and  there  lawfully  confined  in  the 
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said  prison,  and  suffered  them  to  go  at  large.  AvermeDt,  as  before,  that  the 
defendant  had  notice.  That  afterwards,  to  wit,  on  the  same  day,  &c.,  at,  &c., 
&  great  number,  to  wit  3000,  of  the  said  persons  so  being  riotously,  &c., 
*d491  *^^^°^^^^  ^  aforesaid,  armed  as  aforesaid,  and  divers  other  persons 

^  also  to  the  Attomey-Oeneral  unknown,  with  force  and  arms  wickedly 
and  unlawfully  attacked,  and  with  the  said  hammers,  pickaxes,  &c.,  forced  and 
broke  open  a  certain  other  public  and  common  prison  in  the  city  and  county 
aforesaid,  called  the  Oaol,  and  then  and  there  made  another  great  riot,  noise, 
tamult  and  affray  there,  for  a  lone  space  of  time,  to  wit,  for  six  hours ;  and 
daring  that  time  unlawMly,  wilfully,  maliciously,  and  with  force  partly  burned, 
demolished,  and  destroyed  the  same,  and  rescued  and  set  at  large  divers,  to  wit 
100,  prisoners,  who  were  then  and  there  lawfully  confined  in  the  said-  last- 
mentioned  gaol.  Notice  to  defendant,  as  before.  That  afterwards,  to  wit,  on 
the  same  day,  Ac.,  at,  &c.,  a  great  number,  to  wit  3000,  of  the  said  persons  so 
being  riotously,  &c.,  assembled  as  aforesaid,  armed  as  aforesaid,  and  divers 
other  persons  also  to  the  said  Attorney-General  unknown,  with  force  and  arms 
wickedly  and  unlawfully  attacked,  and  with  the  said  hammers,  pickaxes,  &c., 
forced  and  broke  open  a  certain  messuage  and  dwelling-house  in  the  city  and 
cottoty  aforesaid,  of  and  belonging  to  the  Lord  Bishop  of  Bristol,  and  then 
and  there  made  another  great  tumult,  riot,  disturbance,  and  affray  for  a  long 
space  of  time,  to  wit,  for  the  space  of  eight  hours }  and  then  and  there  during 
that  time  unlawfully,  wilfullv,  maliciously,  and  with  force  burned  and  demolished 
the  said  messuage  and  dwelling-house,  and  wholly  destroyed  the  furniture,  and 
other  goods  and  chattels  therein,  to  wit,  at,  &c.  Notice,  &c.  That  afterwards, 
to  wit,  on  the  same  day,  &o.,  at,  &c.,  a  great  number,  to  wit  8000,  of  the  said 
persons,  so  beine  riotously,  &c.,  assembled  as  aforesaid,  armed  as  aforesaid,  and 
*9501  ^^^^^  ^^^^^  persons  also  Ho  the  said  Attorney-General  unknown,  wilfully 

^  and  maliciously,  and  with  great  force  and  violence  attacked,  forced,  and 
broke  open  divers,  to  wit  100,  messuages,  and  100  dwelling-houses,  of  and 
belonging  respectively  to  divers  of  his  majesty's  subjects,  situate  in  a  certain 
place  in  the  said  oity  and  county,  to  wit,  in  a  certain  place  there  called  Queen 
Square,  and  then  and  there  made  a  great  riot,  &c.,  there  for  a  long  space  of 
time,  to  wit,  twelve  hours;  and  during  that  time  then  and  there  unlawfully, 
wilfully,  maliciously,  and  with  force  burned,  demolished,  and  destroyed  the 
said  messuages  and  dwelling-houses,  and  the  furniture  and  other  goods  and 
chattels  therein,  and  stole,  took,  and  carried  away  divers  goods  and  chattels  of 
and  belonging  to  divers  of  his  said  majesty's  subjects  then  and  there  being, 
and  greatly  terrified  and  alarmed  the  inhabitants  of  the  said  city  and  county. 
Notice,  &c.  Nevertheless,  the  said  Attorney-General  in  fact  saith  that  the 
aaid  C.  P.,  so  then  and  there  being  such  mayor  and  justice  of  the  peace  as 
aforesaid,  and  well  knowing  of  the  said  riots,  tumults,  and  affrays,  and  of  the 
said  burning,  demolishing,  and  destroying  of  the  said  gaols  and  messuages,  and 
of  all  other  the  premises  aforesaid,  but  disregarding,  and  wilfully  and  wrong- 
fully neelecting  tne  duties  of  his  said  office  as  such  justice  of  the  peace  as 
aforesaid,  did  not  then  and  there  suppress  or  put  an  end  to,  or  endeavour  to 
suppress,  &c.,  or  use  due  means  or  exertions  to  suppress,  &c.,  the  said  riots, 
tumults,  and  affrays,  and  the  said  burning,  demolishing,  and  destroying  of  the 
said  gaols  and  messuages,  and  the  violences,  breaches  of  the  peace  and  outrages 
u  aforesaid,  as  he  could  and  might,  and  ought  to  have  done,  or  endeavour  to 
execute  the  powers  and  authorities  by  the  laws  of  this  realm  vested  in  him  the 
fgg^l  *8aid  0.  P.  as  such  justice  of  the  peace  as  aforesaid  in  that  behalf;  but 

-'  the  said  C.  P.  then  and  there,  to  wit,  on  the  day  and  year  first  aforesaid, 
and  from  thence  continually  during  all  the  time  aforesaid,  in  the  city  and 
coonty  aforesaid,  wilfully  and  unlawfully  neglected  his  duty  in  that  behalf,  and 
omitted  to  suppress  and  put  an  end  to,  and  to  endeavour  to  suppress,  &c.,  the 
said  riots,  tumults,  and  affrays,  and  the  said  burnings  of  the  said  gaols  and 
messuages,  and  the  violences,  breaches  of  the  peace,  and  outrages  aforesaid, 
and  to  provide  and  organiie  sufficient  force  for  suppressing  the  same,  although 
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he  waS;  on  the  day  and  year  first  aforesaid,  and  frequently  afterwards,  dviing 
the  time  aforesaid,  requested  so  to  do,  to  wit,  in  the  city  and  county  aforesaid ; 
but  the  said  G.  P.,  during  all  the  time  aforesaid,  wholly  refused  and  neglected 
so  to  do,  or  to  give  such  orders  and  directi<Mifl  as  were  necessary  for  restoring 
peace  and  tranquillity  in  the  said  city  and  county,  and  as  he,  the  said  C.  P., 
was  of  duty  bound  to  have  given ;  and  did  withdraw  and  conceal  himself  not 
only  from  the  said  persons  so  unlawfully,  riotously,  and  tumultuously  assembled 
as  aforesaid,  but  also  from  all  such  of  his  majesty's  loyal  and  peaceable  subjects 
then  and  there  being  in  the  said  city  and  county  as  stood  in  need  of  bis  the 
said  C.  P.'s  orders  and  assistance ',  and  did  wilfuUy  and  unlawfully  neglect  and 
omit  to  execute  or  endeavour  to  execute  any  of  those  powers  or  authorities  bj 
the  laws  of  this  realm  vested  in  him  the  said  C.  P.,  as  such  justice  of  the 
peace  as  aforesaid  in  that  behalf;  and  did  then  and  tliere  wilfully  and  unlaw- 
fully permit  and  suffer  the  said  persons  so  unlawfully,  riotously,  and  tumultu- 
ously assembled  as  aforesaid  to  be  and  continue  so  unlawfully,  &c.,  assembled 
in  the  commission  of  the  ^aforesaid  violences,  burnings,  and  destructions  p^-^ 
of  property,  breaches  of  the  peace,  ai^d  outrages,  for  a  long  space  of  >- 
time,  to  wit,  during  all  the  time  aforesaid,  to  wit,  in  the  city  and  county  afore- 
said, contrary  to  the  duty  of  his  said  office  as  justice  of  the  peace  as  aforesaid, 
in  contempt,  &c.,  to  the  evil  example,  &c.,  and  against  the  peace,  &c.  The 
second  count  stated,  that  the  defendant  was  a  justice  of  the  peace  for  the  citj 
of  Bristol  and  county  of  that  city ;  and  that  on  the  29th  of  October,  divers 
evil  disposed  persons  unlawfully  and  riotously  assembled  themselves,  armed, 
&c.,  and  continued  so  unlawfully,  &c.,  assembled  for  two  days  and  two  nights 
then  next  following,  and  during  that  time  made  divers  riots,  and  committed 
divers  breaches  of  the  peace,  &c.  (stating  more  shortly  the  unlawful  and  riotous 
acts  related  in  the  former  count) ;  of  all  which  said  premises  the  said  G.  P.  so 
being  such  justice,  &c.,  during  the  time  aforesaid,  to  wit,  on,  &c.,  and  from 
time  to  time  whilst  the  said  riots,  &c.,  were  proceeding,  and  beine  done  and 
committed  as  last  aforesaid,  was  informed  and  had  notice,  to  wit,  in,  &c.  Never- 
theless, &c. :  the  breach  of  duty  was  then  stated  nearly  as  in  the  first  count 
The  third  count  was  like  the  second,  only  laying  the  commencement  of  the 
riots  a  day  later,  omitting  the  destruction  of  the  bishop's  palaoe,  and  in  other 
respects  slightly  abridging  the  narrative.  The  breach  of  duty  was  alleged  as 
before.     Plea,  not  guilty. 

The  case  was  tried  at  bar,  in  the  Court  of  King's  Bench,  at  Westminster,  by 
a  special  jury  of  the  county  of  Berks.  The  trial  began  on  the  25th  of  October, 
before  Lord  Tenterden,  C.  J.,  Littledale,  J.,  Parke,  J.,  and  Taunton,  J.,  and 
lasted  seven  days.  After  the  27th  of  October,  Lord  Tenterden  was  obliged  to 
discontinue  his  attendance  "^by  illness,  under  which  he  had  been  some  ^4^053 
time  labouring,  and  which  in  a  few  days  terminated  fatally.  The  trial  ^ 
proceeded  before  the  other  three  Judges. 

It  appeared  in  evidence,  that  Sir  Charles  Wetherell,  the  recorder  of  Bristol, 
having  appointed  Saturday,  the  29th  of  October,  1831,  for  holding  the  gaol  de- 
livery in  the  city,  a  riot  was  apprehended  on  that  occasion ;  and  upon  the  applica- 
tion of  the  magistrates  to  the  Secretary  of  State,  a  party  of  soldiers  was  sent  to 
Bristol,  in  addition  to  some  troops  already  stationed  there :  800  special  consta- 
bles were  also  sworn  in,  but  of  these  only  100  served  voluntarily ;  the  rest  were 
hired.  Sir  Charles  Wetherell  entered  the  town  on  the  29th  and  proceeded  to  the 
Guildhall,  and  afterwards  to  the  Mansion  House,  the  defendant's  residence.  A 
great  riot  took  place ;  many  acts  of  violence  were  committed ;  and  the  mob  be- 
came so  tumultuous  in  the  neighbourhood  of  the  Mansion  House,  that  the  special 
constables  were  unable  to  preserve  order,  and  the  military  were  called  in.  The 
riot  act  was  several  times  read,  and  the  defendant  addressed  the  mob ;  the  ^ 
diers  were  at  one  time  obliged  to  act  in  dispersing  the  rioters,  but  were  notpei^ 
mitted  to  fire ;  and,  about  midnight,  by  the  exertions  of  the  special  constables, 
marshalled  and  directed  by  a  military  officer,  quiet  was  completely  restored^ 
The  defendant  remained  all  nigbt  in  the  Mansion  House,  and  did  not  go  to  bed. 
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Early  on  Suikday,  the  riot  was  renewed  with  greater  violence ;  about  eight 
o'doek  the  Mansion  House  was  attacked,  and  the  defendant  was  obliged  to  leave 
it  for  the  preservation  of  his  life.  One  division  of  the  military,  with  which  the 
mob  had  become  irritated,  was  sent  out  of  the  town  by  Colonel  Brereton,  the 
officer  commanding  the  district,  and  the  rest,  though  called  upon  by  the 
*9541  ^^^^^^'^'^^^  ^<^  ^^®  other  magistrates,  gave  no  effectual  assistance  to 
^  the  civil  power.  The  mob  went  on  alternately  increasing  and  decreasing 
in  violence  till  the  middle  of  the  day,  when  they  attacked  and  burned  the^Bride* 
well ;  they  afterwards  released  the  prisoners  at  the  city  gaol,  and  destroyed  the 

?[)vemor'8  house,  a  toll  house,  and  a  prison  at  Lawford's  Gate  without  the  city, 
hey  also,  during  that  day  and  night,  robbed  and  partly  destroyed  the  Bishop's 
palace,  demolished  the  Custom  House,  and  plundered  and  burned  the  houses  on 
two  sides  of  Queen  Square.  The  defendant,  on  leaving  the  Mansion  House  on 
Sunday  morning,  went  to  the  Guildhall,  and  in  his  way  endeavoured  to  induce 
several  of  the  inhabitants  to  attend  him  there ;  he  also  desired  other  individuals 
to  exert  themselves  in  the  same  manner.  Some  magistrates  and  other  persona 
having  met  him  at  the  Guildhall  (about  ten  o'clock),  circular  letters  were  there 
mitten,  and  forwarded  to  the  churchwardens  of  the  several  parishes  in  these 
words : — '<  The  magistrates  feel  it  their  duty  earnestly  to  request  that  you  will 
adopt  immediate  measures  to  assemble  your  parishioners  in  your  church,  in 
order  that  they  may  be  formed  into  a  constabulary  force  in  aid  of  the  civil 
power,  for  the  protection  of  the  city  and  its  inhabitants ;  and  as  you  form,  to 
proceed  to  the  Guildhall  immediately.  C  Pinney,  Mayor."  Similar  notices 
were  distributed  at  the  houses,  requesting  attendance  at  the  Guildhall,  where 
the  constables  were  also  ordered  to  assemble ;  and  bills,  requiring  the  co-opera- 
tioQ  of  the  citiiens  (signed  by  the  mayor),  were  posted  about  the  town  :  it  was 
also  announced  that  the  riot  act  had  been  three  times  read.  Not  more  than 
200  persons  attended  at  the  Guildhall }  and  no  agreement  could  be  obtained 
^ec-i  *in  any  plan  for  suppressing  the  riot.    It  was  finally  recommended,  that 

-'  those  present  should  meet  again  at  a  later  hour,  each  bringing  with  him 
such  assistance  as  he  could. procure.  At  the  second  meeting  still  fewer  persons 
attended,  and  nothing  effectual  was  done.  A  great  body  of  evidence  was  given 
as  to  the  various  proceedings  of  this  day  and  night,  on  the  one  hand  tending  to 
show  that  the  defendant  had  been  unduly  attentive  to  his  own  safety,  and  negli- 
gent of  means  in  his  power  for  the  preservation  of  the  city ;  on  the  other,  that  h» 
had  conducted  himself  with  'firmness  and  activity,  and  that  all  endeavours  to 
arrange  any  plan  of  resistance  to  the  mob  had  been  defeated  by  the  misconduct 
of  the  inhabitants  and  a  portion  of  the  military.  On  Sunday  night  measures 
were  taken  for  more  effectually  calling  out  the  posse  comitatus,  which,  however, 
was  considered  to  have  been  done  as  far  as  the  circumstances  allowed,  by  the  cir- 
culation of  notices  in  the  morning.  The  city  was  divided  into  thirty  districts, 
and  an  under-sheriff  deputed  for  each,  with  written  instructions  for  collecting 
ud  embodying  the  inhabitants.  No  proceeding  of  this  kind  was  remembered 
to  have  taken  place  in  Bristol  before,  and  the  making  out  of  appointments  and 
ixutmctions,  with  other  preparations,  occupied  the  under-sheriff  and  other  gen- 
tlemen during  four  or  five  hours  of  Sunday  evening.  On  the  following  mom- 
iog  a  force  was  raised  by  these  means,  the  inhabitants  having  then  become  more 
geaerally  willing  to  assist  the  magistrates,  in  consequence  of  the  mischief  that 
ud  occurred,  and  was  still  threatened,  to  private  as  well  as  public  property.  A 
reinforcement  of  troops  also  arrived.  The  commanding  officer.  Major  Beck- 
with,  went  to  the  council-house,  where  the  defendant  was  writh  several  other 
4^^1  magistrates,  "^and  said  that  he  would  presently  restore  order,  but  re- 

-'  quested  that  one  or  two  magistrates  would  accompany  him  on  horseback* 
They  all  refused  to  do  so,  alleging  various  reasons  when  individually  called 
upon,  as  that  they  did  not  know  how  to  ride,  and  that  their  going  with  Mijor 
Beckwith  would  expose  them  to  unpopularity  and  endanger  their  property.  He 
then  required  a  written  author! tv  from  the  magistrates,  totakesuohmeastiresaa 
ought  be  expedienti  and  the  following  note  was  given  to  him,  dated  <<  Council- 
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house,  Bristol,  October  Slsi,  1831/'  and  signed  «  G.  Pinney,  Mayor :"  <<  Sir,— 
You  are  hereby  authorised  to  disperse  any  mob  which  may  assemble  in  this  dtj 
in  a  riotous  or  tumultuous  manner,  in  disturbance  of  the  public  peace."  Major 
Beckwith  then  made  several  charges  upon  the  mob  with  his  troops,  and  sap- 
pressed  the  riot.^) 

LiTTLSDAiiB,  J.,  on  Thursday,  November  1st,  summed  up  the  case.  He 
stated  that  there  was  no  doubt  in  point  of  law,  that  a  public  officer  guilty  of 
a  criminal  neglect  in  the  discharge  of  his  duty  was  liable  to  an  indictment  or 
information ;  but  he  added,  that  the  only  instance  he  was  aware  of  in  which 
such  information  as  this  had  been  prosecuted,  was  the  case  of  Mr.  Eonnett, 
who  was  lord  mayor  of  London  during  the  riots  in  1780,  and  who  was  tried 
before  Lord  Mansfield  at  nisi  prius  at  Guildhall.  He  was  charged  with  spe- 
cific ofiences  (with  not  reading  the  riot  act,  and  with  releasing  some  prisoners)^ 
as  well  as  with  general  neglect  of  duty ;  ^whereas  the  present  informs-  ^^^^ 
tion  only  imput^  general  misconduct,  and  that  extending  over  a  part  of  *- 
three  days :  a  more  attentive  consideration  would  therefore  be  requisite  on  the 
part  of  the  jury.  The  learned  Judge  then  shortly  steted  the  history  of  the 
riot,  and  the  substance  of  the  information,  and  went  on  to  observe  that  a  party 
entrusted  with  the  duty  of  putting  down  a  riot,  whether  by  virtue  of  an  office 
of  his  own  seeking  (as  in  the  ordinary  case  of  a  magistrate),  or  imposed  upon 
him  (as  in  that  of  a  consteble),  was  bound  to  hit  the  exact  line  between  excess 
and  failure  of  duty,  and  that  the  difficulty  of  so  doing,  though  it  might  be  some 
ground  for  a  lenient  consideration  of  his  conduct  on  the  part  of  the  jurr,  was 
no  legal  defence  to  a  charge  like  the  present.  Nor  could  a  party  so  char^ 
excuse  himself  on  the  mere  ground  of  nonest  intention :  he  might  omit  acting 
to  the  extent  of  his  duty  from  a  perfectly  good  feeling,  and  that  might  be  con- 
sidered in  apportioning  punishment;  but  the  question  for  a  jury  must  be, 
whether  or  not  he  had  done  what  his  duty  in  point  of  law  required.  The  sab- 
ject  of  inquiry  therefore  in  the  present  case  would  be : — "  Has  the  defendant 
done  all  that  he  knew  was  in  his  power  to  suppress  the  riots,  that  could  rea- 
sonably be  expected  from  a  man  of  honesty  and  of  ordinary  prudence,  firmness, 
and  activity,  under  the  ciroumstenoes  in  which  he  was  placed  V  Honesty  of 
intention,  though  not  of  itoelf  sufficient  to  exculpate,  would  form  an  ingredi- 
ent in  the  case,  to  be  taken  into  consideration.  The  learned  Judge  then  stated, 
as  the  two  pointo  upon  which  this  inquiry  would  turn ;  whether  the  defendant 
used  those  means  which  the  law  requires,  to  assemble  a  sufficient  force  for  sup- 
pressing the  riot  and  preventing  the  mischief  which  occurred?  *and  r*Q5g 
whether  he  made  such  use  of  the  force  which  was  obtoined,  and  also  of  '* 
his  own  personal  exertion,  to  prevent  mischief,  as  might  reasonably  have  been 
expected  from  a  firm  and  honest  man  ? 

The  learned  Judge  then  went  over  the  facto,  examining  them  with  reference 
to  these  questions ;  and  he  stated  that,  to  convict  the  defendant,  they  must  ail 
be  agreed  that  he  had  failed  in  his  duty  on  some  one  particular  point;  it  was 
not  sufficient,  if  part  of  the  jury  thought  him  wrong  in  one  instance,  and  part 
in  another.  He  observed  that  the  defendant  durine  a  great  part  of  the  trans- 
action had  been  guided  by  the  suggestions  of  a  military  officer.  Major  Mack- 
worth,  and  of  the  town  clerk,  Mr.  Serjeant  Ludlow ;  and  it  was  a  drcumstanoe 
in  his  favour  that  he  had  acted  on  the  best  military  and  best  legal  advice  that 
could  be  obtained,  although  such  advice  could  not  shelter  him  if  he  had  acted 
incorrectly  in  point  of  law.  With  respect  to  the  charge  of  not  providing  suffi- 
cient force  beforehand,  he  observed  that  the  case  must  be  considered  as  it  pre- 
sented itself  to  the  defendant  at  the  time,  and  not  as  if  he  could  have  foreseen 
the  extent  of  calamity  which  resulted  from  the  removal  of  part  of  the  military 
and  from  other  circumstences,  in  which  case  he  might  have  been  expected  to 

(a)  The  aboTe  aUtement,  though  not  a  complete  outline  of  the  case,  will  show  the 
bearing  of  such  obsenrationa  as  it  has  been  thought  desirable  to  select  f^om  Mr.  Justice 
Littledale's  aumming  up.  The  whole  trial  has  been  lately  published,  from  Mr.  Ounej's 
ahort-hand  note. 
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make  wbat,  in  a  different  state  of  things,  would  have  been  an  ot^^r-exertion. 
Ift  had  been  made  a  charge  that  on  the  first  day  of  the  riot  the  defendant  did 
not  bead  the  special  constables,  but  that  was  not,  in  point  of  law,  any  part  of 
bis  duty ;  they  were  headed  by  the  chief  constables  of  the  wards,  whose  duty 
it  was,  and  who  were  more  fitted  for  it.  The  defendant  gave  directions  for 
them  to  act;  and  after  havine  harangued  the  people  (in  doing  which  his  life  was 
^rq-i  exposed  to  danger),  *he  remained  in  the  Mansion  House,  where  commu- 

-'  nication  might  oe  had  with  him  if  necessary.  It  was  also  stated  in  the 
indictment  that  he  did  not  "  organize"  the  special  constables,  (a  new  term  in 
law  language,  probably  substituted  for  the  more  usual  term  "  array,")  but 
neither  was  this  any  part  of  the  duty  of  the  mayor ;  it  belonged  rather  to  the 
chief  constables;  and  the  constables  were  in  fact  marshalled  by  Major  Mack- 
wortb,  who,  as  a  military  oflBicer,  was  most  competent  to  this  kind  of  duty. 
The  learned  Judge,  after  commenting  on  some  other  facts  of  the  case,  pro- 
ceeded as  follows : — 

The  next  charge,  and  in  mv  mind  the  most  important,  is,  that  the  defendant 
did  not  ose  those  means  which  the  law  requires  to  assemble  a  sufficient  force  on 
the  Sunday  morning.  On  this  point  some  reference  has  been  made  to  the 
statutes,  1  G.  4,  c.  37,  and  1  &  2  W.  4,  c.  41,  authorizing  magistrates  in  cer- 
tain cases  to  call  out  special  constables  and  compel  their  attendance.  Now  the 
information  does  not  contain  any  charge  against  the  defendant,  founded  on  the 
provisions  of  either  of  these  acts,  of  not  calling  out  such  constables ;  and  if  it 
bad,  there  ought  still  to  have  been  proof  that  some  person  had  gone  before  the 
mayor  and  taken  the  proper  steps  to  require  him  to  call  out  the  special  consta- 
bles, according  to  the  direction  of  the  act  in  force  at  the  time.  There  was  no 
evidence  of  such  steps  having  been  taken,  and  although  it  has  been  under  our 
consideration  whether  the  defendant  was  not  bound  at  all  events  to  do  what  the 
aet  prescribes,  the  majority  of  the  Court  has  decided,  and  the  jury  are  to  take 
it  as  the  law,  that  in  the  present  case  no  question  can  arise  upon  these  statutes, 
ta^Qi  ^^^  ^^^7  ^^8^  ^  ^^^^  entirely  out  of  '^consideration.fa)    The  question 

^  therefore  will  be,  on  this  occasion,  whether  the  defendant  performed 
what  the  general  rules  of  the  common  law  required  of  him.  The  general  duty 
of  justices  of  the  peace  with  regard  to  rioters  is  to  restrain,  and  if  necessary,  to 
pursue,  arrest,  and  take  them  :  that  is  the  obligation  arising  from  the  nature  of 
tbe  office ;  and  that  they  may  be  able  to  fulfil  this,  the  justices  are  in  such 
cases  to  call  upon  the  king's  subjects  to  aid  them ;  they  have  authority  to  do 
80,  and  the  king's  subjects  are  bound  to  be  assistant  to  them  in  suppressing  the 
not,  when  reasonably  warned.  Now  the  material  consideration  in  this  case  is, 
whether  the  common  law  obligation  thus  thrown  upon  justices  of  the  peace  has 
been  fulfilled  on  the  present  occasion.  It  has  been  proved,  that  when  the  mob 
went  to  the  Mansion  House  on  the  Sunday  morning  there  was  no  civil  power  to 
resist  them ;  and  that  at  the  meetings  which  afterwards  took  place  at  the  Guild- 
ball  and  at  the  Council  House  on  Sunday  morning  and  afternoon,  no  adequate 
^611  ^^^^  power  was  provided,  which  '''one  should  think  might  have  been  done 

-^  in  so  large  a  place  as  Bristol.    It  is  also  said,  that  on  those  occasions 

(a)  The  statute  1  G.  4,  c.  37,  empowered  justices  to  swear  in  special  constables,  upon 
the  information  on  oath  of  five  respectable  householders,  that  tumult,  riot,  or  felony 
W  taken  place  or  was  reasonably  to  be  apprehended.  The  act  1  &  2  W.  4,  c.  41 
(which  received  the  royal  assent  on  the  15th  of  October  1881),  repealed  the  former  sta- 
tate,  and  gave  powers  for  the  appointing  of  special  constables  upon  the  representation 
on  oath  of  any  credible  witness.  On  the  fifth  day  of  this  trial,  daring  the  proof  of 
the  defendant's  case,  a  question  arose,  whether  or  not  it  could  be  made  a  matter  of 
charge,  without  haying  been  expressly  alleged  in  the  information,  that  the  defendant 
did  Dot  nse  the  powers  given  by  the  latter  act  for  appointing  special  constables ;  and 
there  was  some  discussion  on  the  bench  as  to  this  point;  but  Parke,  J.,  and  Taunton,  J., 
were  clearly  of  opinion  (though  LitUedale,  J.,  expressed  some  doubt)  that  at  all  events 
it  ought  to  have  been  proved  Siat  an  information  on  oath  had  been  submitted  to  the  de- 
fendant, before  he  coidd  be  made  responsible  for  not  having  sworn  in  constables  porsu- 
anttol  &2W.  4,  0.  41. 
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the  mayor  and  ma^traies  had  no  plan  to  propose  to  the  people,  that  mag^- 
tratea  were  not  there  to  reoeive  the  people  who  attended,  and  that  afterwuds, 
at  the  demolition  and  burning  of  the  Bridewell,  the  Oaol,  the  Bishop's  Palsoe, 
and  the  other  buildings  that  were  destroyed,  there  was  no  adequate  civil  power 
to  suppress  the  riots.  There  is,  therefore,  a  sufficient  primi  &cie  case  made  oat 
to  cidl  upon  the  defendant  for  an  answer,  and  to  put  it  upon  him  to  show  that 
he  did  what  the  law  required  of  him.  The  answer  given  by  the  mayor  is,  that 
as  soon  as  he  left  the  Mansion  House  on  Sunday  morning  he  eonoerted  met^ 
sures  to  call  out  the  civil  power;  that  he  directed  the  constables  who  had  been 
on  duty  the  day  before  to  be  summoned ;  that  he  personally  called  at  serenl 
houses,  and  asked  the  inhabitants  to  attend  him ;  that  he  required  the  same  of 
people  whom  he  accosted  in  the  streets;  and  that  he  desired  other  persons  both 
to  go  to  the  houses,  and  speak  to  people  in  the  streets.  It  was  Sunday, 
and  it  mieht  be  expected  that  the  bcdy  of  the  people  would  not  be  scattered 
about  in  their  private  houses  or  shops,  but  attending  their  several  places  of  wor- 
ship: the  mayor  had  therefore  a  better  opportunity  of  gettbg  the  people 
together,  after  divine  worship  should  be  over,  if  they  had  been  disposed  to  come 
forward,  than  he  would  have  had  at  equally  short  notice  on  another  day.  He 
accordingly  sent  summonses  to  the  cnurchwardens,  and  to  the  chapels,  and 
these  were  received  by  the  people  assembled  at  the  places  of  worship.  Besides 
this,  he  had  bills  distributed  and  posted  about  the  town.  The  notices  addressed 
to  the  churchwardens  not  only  requested  *that  the  people  should  assem-  rMAO 
ble,  but  also  they  should  form  themselves  into  bodies,  and  as  soon  as  ^ 
they  were  formed  come  to  the  Guildhall.  Now  that  is  what  the  common  law 
requires  of  the  magistrates;  he  is  to  call  the  people  together,  and  the  defendant 
does  call  them,  in  a  manner  most  likely  to  be  attended  to,  and  he  tells  them  to 
form  themselves  into  bodies,  and  come,  when  so  formed,  to  an  appointed  pbM». 
If  they  had  attended,  the  occurrences  of  that  day  might  have  been  different. 
Was  this,  then,  a  reasonable  warning  on  the  part  of  the  mayor  ?  If  it  was,  he 
has  done  all  that  lay  in  his  power,  provided  he  gave  the  warning  in  sufficient 
time. 

Upon  this  point,  the  learned  Judge  observed  that  the  riot  had,  to  all  i^ypesr* 
ance,  ended  on  the  Saturday  night,  and  that,  upon  its  renewal  on  Sunday,  the 
defendant  took  the  most  expeditious  course  the  occasion  allowed  to  summon  the 
inhabitants.  He  then  pointed  out  the  various  causes  (as  the  seantv  attendance 
of  the  inhabitants  in  pursuance  of  the  mayor's  requisition,  the  differences  of 
opinion  among  those  wno  came,  and  the  party  feeling  prevalent  in  the  city) 
which  frustrated  the  endeavours  made  to  obtain  a  generid  co-operation  against 
the  rioters. 

He  observed,  that  a  proposal  to  call  out  the  posse  comitatus  had  been  made 
on  the  Saturday  night,  but  not  to  the  defendant.  On  the  Sunday  night,  how- 
ever, it  was  acted  upon,  and  every  exertion  used;  precepts  were  issued  and 
summonses  were  sent,  but  the  posse  comitatus  could  not  be  called  out  in  a 
moment;  the  mere  arrangement  for  issuing  those  precepts  took  four  or  five 
hours.  Though  the  posse  comitatus  may  be  called  out  by  a  justice,  it  is  gene- 
rally done  by  the  sheriff;  and  in  this  case  the  under-sheriff  says  that  no  such 
^proceeding  ever  took  place  in  Bristol  to  his  knowledge,  and  he  never  1-419^ 
knew  of  it  anywhere  else.  It  would,  therefore  be  too  much  to  impute  ^ 
a  criminal  neglect  of  duty  to  the  mayor,  because  he  did  not  adopt  a  coarse 
which  must  have  been  attended  with  so  much  delay.  Besides  which,  the  call- 
ing out  of  the  posse  comitatus  is  only  giving  notice  to  all  the  king's  subjects  to 
attend;  and  all  are  bound  to  attend  the  notice  of  the  magistrate,  as  weU  as  to 
attend  upon  the  posse  comitatus,  therefore  the  warning  given  by  the  mayor, 
which  has  been  already  adverted  to,  was  doing  the  same  thine  as  raising  the 
posse  comitatus,  only  &at  the  making  out  of  precepts,  and  other  formalities, 
were  not  gone  dirough.  After  commenting  on  some  other  foots  of  the  case,  the 
learned  Judge  continued  as  follows : — 

Another  charge  against  the  defendant  is,  that  upon  being  required  to  ride 
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with  Major  Beokwithy  he  did  not  do  so.  In  my  opinion,  he  was  not  bonnd  to 
do  80  in  point  of  law.  I  do  not  apprehend  it  to  he  the  duty  of  a  jnstioe  of  peace 
to  ride  along  and  charge  with  the  military.  A  military  officer  may  act  without 
tbe  authority  of  the  magistrate,  if  he  chooses  to  take  the  responsibility ;  but 
althongh  that  is  the  strict  law,  there  are  few  military  men  who  will  take  upon 
themBelyes  so  to  do,  except  on  the  most  pressing  occasions.  Where  it  is  likely 
to  be  attended  with  a  great  destruction  of  life,  a  man  generally  speaking  is  un- 
willinff  to  act  without  a  magistrate's  authority ;  but  that  authority  need  not  be 
giyen  Dy  his  presence.  In  this  case,  the  mayor  did  ffiye  his  authority  to  act : 
the  order  has  been  read  in  eyidence;  and  he  was  not  bound  in  law  to  ride  with 
the  soldiers,  more  particularly  on  such  an  occasion  as  this,  when  his  presence 
^^1  elsewhere  might  be  required  '''to  giye  general  directions.  If  he  was  bound 
^  to  make  one  charge,  he  oueht  to  haye  made  as  many  other  charges  as 
the  soldiers  made.  It  is  not  in  eyidence  that  the  mayor  was  able  to  ride,  or  at 
least  in  the  habit  of  doing  so ;  and  to  charge  with  soldiers,  it  is  not  only  neces- 
sary to  ride,  but  to  ride  in  the  same  manner  as  they  do :  otherwise  it  is  probable 
the  person  would  soon  be  unhorsed,  and  would  do  more  harm  than  good;  be- 
sides that,  if  the  mob  were  disposed  to  resist,  a  man  who  appeared  in  plain 
dothes,  leading  the  military,  would  be  soon  selected  and  destroyed.  I  do  not 
apprehend  that  it  is  any  part  of  the  duty  of  a  person  who  has  to  giye  general 
dxrections,  to  expose  himself  to  all  kinds  of  personal  danger.  The  general  com- 
mandiDg  an  army  does  not  ordinarily  do  so,  and  I  can  see  no  reason  why  a  ma- 
gistrate should.  A  case  may  be  conceiyed  where  it  might  be  prudent,  but  here 
no  necessity  for  it  has  been  shown. 

With  respect  to  the  conyersation  related  by  Major  Beckwith,  in  which  the 
defendant  and  some  of  the  magistrates  excused  themselyes  from  riding  with  the 
military,  by  saying  that  it  would  render  them  unpopular,  and  endanger  their 
property,  the  learned  Judge  obseryed,  that  if  there  had  been  a  failure  in  duty 
established,  these  words  would  deserye  consideration,  as  showing  the  quo  animo, 
md  as  preying  that  the  parties  were  influenced,  in  such  neglect,  by  the  desire 
of  saying  their  property :  but  unless  there  had  been  such  failure  in  duty,  no 
qaestion  could  arise  upon  the  words ;  and  it  appeared  that  on  the  occasion  when 
ibey  were  used,  the  defendant  gaye  Major  Beckwith  a  written  authority,  which 
was  all  he  was  at  that  time  bound  to  do. 

The  learned  Judge,  in  the  course  of  his  summing  up,  adyerted  to  many  other 
^ge-i  heads  of  charge  against  the  ^defendant,  of  which  it  is  only  necessary  to 
-*  notice  the  following :  It  was  alleged  that  at  the  first  meeting  on  Sunday, 
the  defendant  was  requested  to  furnish  fire-arms  to  some  of  the  persons  who 
attended,  and  that  he  refused.  To  this  the  answer  was,  that  although  he  would 
hare  been  justified  by  law  in  doing  so,  it  appeared  by  the  eyidence  of  a  military 
officer,  that  such  a  course  would  haye  been  highly  imprudent :  he  was  not  there- 
fore blameable  for  ayoiding  it.  It  was  also  suggested,  that  the  defendant  ought 
to  haye  called  out  the  Chelsea  pensioners,  of  whom  there  were  many  in  and 
ahout  the  city ;  and  that  on  the  Sunday  morning  there  was  a  considerable  body 
of  gentlemen  at  the  Commercial  Rooms  in  Bristol,  whom  the  defendant  should 
have  summoned  to  attend  him,  but  did  not.  To  these  objections,  one  answer 
(among  others  founded  on  the  state  of  facts  at  the  times  referred  to)  was,  that 
if  the  defendant  had  giyen  warning  to  the  king's  subjects  generally,  as  the  law 
required,  to  attend  him,  he  was  not  chargeable  with  an  offence  in  not  haying, 
in  some  particular  respect,  gone  beyond  the  general  line  of  his  duty  to  obtain 
speh  attendance.  It  was  also  objected,  that  the  defendant  did  not  keep  a  suffi- 
cient force  to  act  together  as  occasion  might  require ;  but  this  was  no  part  of 
the  duty  of  a  justice,  and  was  a  precaution  rather  to  be  expected  from  a  mili- 
tary officer  than  a  magistrate,  who  is  not  accustomed  to  proyide  for  such  occa- 
sioDs  as  that  of  a  riot  going  on  in  seyeral  places  at  the  same  time.  Besides,  it 
did  not  appear  that  the  defendant  could  haye  obtained  such  a  force. 

The  learned  Judge  finally  restated  to  the  jury  the  two  questions  put  to  them 
in  the  former  part  of  his  charge,  and  directed  them,  if  they  thought  there  had 


420  Jones  v.  Jones.    T.  T.  1832.  [966 

*been  oriminal  neglect,  to  find  the  defendant  guilty ;  if  not,  to  acquit 
bim. 

PARKS;  J,,  and  Taunton,  J.,  declined  adding  any  observation. 

The  jury  acquitted  the  defendant.(a) 

Counsel  for  the  crown,  the  Attorney  and  SoHcUor-Genercd,  WUde,  Seijt., 
Ooleridgey  Serjt.,  Shepherd^  and  Wightman,  For  the  defendant.  Sir  Jama 
Scarlett^  GampbeR,  Ludlow,  Serjt.,  SLndFoUeti. 

(a)  With  respect  to  the  power  of  one  or  more  justices  in  suppressing  riots,  see  Bum's 
Justice,  Riot,  VI.  VII.  (26th  ed.),  and  the  books  there  cited,  particularly  Hawk.  P.  C, 
book  i.,  o.  65.  As  to  the  authority  of  priyate  persons  to  act  in  suppresaing  a  riot  or 
affray,  whether  as  assistants  to  the  justices  or  peace-oflBcers,  or  of  their  own  accord,  if 
necessary,  see  Popham's  Rep.  121,  2  Inst  62,  Foster's  P.  C.  809, 1  East's  P.  C.  297, 804, 
Bum's  Justice,  Riot,  IV. 

« If  there  be  a  riot  or  breach  of  the  peace  in  the  presence  of  one  or  more  justices, 
they  may  arrest  the  rioters  themseWes,  or  command  any  officers  or  others  by  word  of 
mouth,  without  warrant,  to  arrest  them,  and  they  may,  by  rirtue  thereof,  flagrante  crimmt^ 
arrest  them  in  the  absence  of  the  justice,  by  the  true  meaning  of  the  statute  of  84  E.  3, 
c.  1,  and  18  H.  4,  c.  7,  yworf  r«fe  adjudged,  14  H.  7,  c.  9,  s.  10."  Hale's  P.  C,  Part  XL, 
0.  18,  p.  114.  The  case  referred  to  is  Sir  Thomas  Green's,  particularly  the  judgment  of 
Fineux,  C.  J.    And  see,  as  to  this  case,  Lambard's  Eirenarcha,  b.  2,  o.  5,  p.  185-7. 

As  to  the  power  and  duty  of  priyate  persons  witnessing  a  fdony^  to  endeaTOur  to  pre- 
Tent  it,  and  apprehend  the  felon,  and  the  penalty  incurred  by  neglecting  to  do  so,  see, 
among  other  authorities,  Hale's  P.  C,  Part  I.,  pp.  587,  588 ;  Part  II.,  pp.  75,  76.  Hand- 
eook  r.  Baker,  2  B.  &  P.  260.  Hawk.  P.  6,  book  ii.,  o.  12,  t.  19.  Bum's  Justice, 
Arrest,  III.,  5. 

The  law  on  seyeral  of  the  aboye  subjects,  and  on  the  employment  of  the  military  in 
oases  of  disturbances,  is  yery  fully  discussed  by  Lord  Mansfield  and  Lord  Thnriow,  in 
the  debates  arising  out  of  the  riots  in  1780.  Parliamentary  History,  yol.  xxL,  pp.  694, 
786.    See  also  the  opinion  of  Mr.  Law,  Bum's  Justice,  Riot,  IL  note(a),  28d  edition. 


♦In  the  report  of  Prescott  v,  Boucher,  ant^,  p.  849,  the  following  rtcggy 
case  should  have  been  noticed,  but  was  accidentaJly  omitted : —  ^ 

JONES  V.  JONES.    June  6. 
Same  point  as  in  Prescott  v.  Boucher,  ant^,  p.  849. 

Replevin. — ^Avowry  by  the  defendant,  as  executor,  for  arrears  of  rent  due 
to  the  testator  in  his  lifetime.     Plea  in  bar,  that  the  testator,  being  seised  in 
fee,  had  demised  to  the  plaintiff  for  years.    General  demurrer  and  joinder.    On^ 
this  case  coming  on  for  argument, 

Corhettj  in  support  of  the  demurrer,  said  that  the  point  was  precisely  similar 
to  that  in  Prescott  v,  Boucher,  which  was  argued  in  Easter  term  and  now  stood 
for  judgment. 

J.  Jervis,  contrd,  observed  that  Crockerell  v.  Owerell,  Cases  temp.  Holt, 
417,  had  not  been  cited  in  the  argument  in  Prescott  v.  Boucher. 

Lord  Tenterden,  C.  J.  All  that  can  be  urged  on  one  side  or  the  other 
may  be  found  in  Mr.  Williams's  book  on  the  Law  of  Executors,  where  all  the 
authorities  on  this  point  are  collected  and  the  law  very  ably  stated.  The  jadg- 
ment  in  this  case  must  abide  the  event  of  Prescott  v,  Boucher.     Cur.  adv.  vult 

The  plaintiff  afterwards  had  judgment. 


♦MEMORANDA.  [^68 

In  the  course  of  this  term,  Mr.  Serjt.  Taddy  and  Mr.  Serjt.  Merewether 
took  their  seats  within  the  bar,  having  been  appointed  Attorney  and  Solicitor- 
General  to  the  Queen,  vice  John  Williams  and  C.  0.  Pepys,  Esquires,  who  re- 
signed. 


END  OF  TRINITY  TERM. 
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PRINCIPAL   MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCEPTANCE  BY  PROCURATION. 
Set  Bill  op  Exchahgk,  3. 

ACCEPTOR. 
5eeBiLL  or  Ezchavob,  1,2. 

ACCOMMODATION. 
See  Bill  or  Ezchanob,  1. 

ACCORD  AND  SATISFACTION. 
See  AnvxriTT,  3. 

ACCOUNT  STATED. 
See  Pliadiho,  12. 

AC   ETIAM   CLAUSE. 
See  PsAcncB,  5. 

ACTION  ON  THE  CASE. 
See  Cosro&ATioir. 

1'  The  proprietor  of  lands  contiguous  to  a 
ttream,  may,  as  soon  as  he  is  injured  by  the 
diversion  of  the  water  from  its  natural  course, 
muntain  an  action  against  the  party  so 
diverting  it ;  and  it  is  no  answer  to  the  ac- 
tion,  that  the  defendant  first  appropriated 
the  water  to  his  own  use,  unless  he  has  had 
twenty  years'  undisturbed  enjoyment  of  it 
in  the  altered  course.  Miuon  t.  HiU  and 
O'ierf.  H..  2  W-  4.  pa^e  304 

*'  The  possessor  of  a  house  which  is  not 
ucieot  cannot  maintain  an  action  against 
the  owner  of  !  adjoining  land  for  digging 
ftway  that  land,  so  that  the  house  falls  in : 
lAd  therefore  where  a  declaration  statea 
that  A.  was  lawfully  possessed  of  a  dweiling 
*•<>«>  adjoining  to  a  dwelling  house  of  B., 
^  that  B.dug  into  the  soil  and  foundation 
of  the  last-mentioned  bouse  so  negligently, 
Ud  m  near  to  Ae  pUUniiJPB  koute,  that  the 
wall  of  the  latter  nonse  gaye  way;  onde- 
nnurer  to  so  much  of  toe  declaration  as 


alleged  the  digging  to  near,  &c.  the  defendant 
had  judgment.  But  if  it  had  appeared  that 
the  plaintifl's  house  was  ancient  ;  or  if  the 
complaint  had  been  that  the  digging  occa- 
sioned a  falling  in  of  soil  of  the  plaintifT  to 
which  no  artificial  weight  had  been  added, 
qnare  whether  an  action  would  not  haTe 
lain.     Wyau  v.  Harriton,  T.,  2  W.  4.     871 

ADJOURNMENT. 
See  Court  Lut. 

ADMINISTRATOR. 
See  ExBCUTOE,  4. 

ADVERSE  POSSESSION. 
See  EvmsNCB,  10,  11,  15. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  PsACTicv,  3. 

AGREEMENT. 
See  AifvuiTT,3. 

AIRE  AND  CALDER  NAVIGATION. 
See  Rats,  1. 

ALE-HOUSE  LICENSE. 
See  Appeal,  3. 

ALIENATION. 
A  grammar  school  was  founded  and  endowed 
by  Tirtue  of  letters  patent,  which  ordained 
that  the  school  should  be  altogether  of  the 

Eatronage  and  disposition  of  the  founder,  and 
is  heirs,  by  whom  the  schoolmasters  and 
guardians  should  be  nominated  for  eyer: 
Held,  that  such  right  of  nomination  might 
lawfully  be  aliened.  The  AUorney'-Oeneralyr. 
The  MaeUr,  ^c,  of  Brentwood  School,  H.,  2 
W.4.  59 

ALTERATION. 
See  Bill  or  Excbaxob,  5. 
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AMENDS. 
See  Trespass,  5. 

ANNUITY. 

1.  The  grant  of  an  annuity  in  consideration  of 
government  stock  transferred  from  the  gran- 
tee to  the  grantor,  need  not  be  registered 
under  the  statute  17  G.  3,  c.  26.  At  least  the 
want  of  a  memorial  is  no  objection,  if  it  be 
not  shown,  by  the  party  seeking  to  set  aside 
the  annuity,  that  the  transfer  was  onl^  a 
colour  for  an  advance  of  money,  to  be  raised 
by  sale  of  the  stock.    E  ,  2  W.  4.  602 

2.  A.  being  indebted  to  B.,  it  was  agreed  be- 
tween them  that,  in  lieu  of  payment,  A. 
should,  by  bond,  secure  the  payment  of  an 
annuity  to  B.'s  widow,  after  his  decease,  dur- 
ing the  joint  lives  of  A.  and  the  widow.  B. 
died  in  1825,  and  in  1828  A.  executed  an 
annuity  deed  pursuant  to  the  agreement: 
Held,  that  the  deed  did  not  require  enrol- 
ment under  the  statute  53  G.  3,  c.  141.  Froii 
▼.  Ftott,  E.,  2  W.  4.  612 

3.  A.  and  B.,  brothers,  were  principal  and 
surety  in  an  annuity  bond.  By  an  agreement 
afterwards  executed  between  them  and  a 
third  brother,  for  the  settlement  of  their  af- 
fairs and  the  determination  of  their  mutual 
claims,  an  apportionment  of  property  and  of 
debts  was  made  amone  the  three,  and  the 
annuity  bond  was  decured  to  be  B.'s  (the 
surety's)  debt : 

Held,  that  this  agreement  (whether  sub- 
sequently acted  upon  or  not)  was  a  bindine 
accord  between  A.  and  B.,  and  that  B.'s  so- 
ministrator,  having  been  obliged  to  pay  ar- 
rears of  the  annuity,  could  not  recover  them 
from  A.  Cartwrighiy.Oookt,  T.,  2  W.  4.  701 

4.  Defendant  gave  a  bond  to  A.  and  B.  con- 
'  ditioned  for  the  payment  of  an  annuity  to 

his  wife,  unless  she  snould  at  any  time  molest 
him  on  account  of  her  debts,  or  for  living 
apart  from  her.  By  indenture  of  the  same 
date  between  the  above  parties,  and  the  wife, 
reciting  that  the  defendant  and  his  wife  had 
agreea  to  live  separate  during  their  lives,  and 
that  for  the  wife's  maintenance,  defendant 
had  agreed  to  assign  certain  premises,  dtc. 
to  A.  and  B.,  and  had  given  them  an  annuity 
bond  as  above  mentioned  :  it  was  witnessed 
that  the  defendant  assignea  the  premises,  &c. 
to  them  in  trust  for  the  wife,  and  he  cove- 
nanted to  A.  and  B.  to  live  separate  from  her, 
and  not  molest  her,  or  interfere  with  her 
property:  and  power  was  given  to  her  to  dis- 
pose of  tne  same  by  will,  and  to  sell  the  as- 
sigiied  premises,  dtc.  and  buy  estates  or  an- 
nuities with  the  proceeds.  The  wife  cove- 
nanted with  the  defendant  to  maintain  her- 
self during  her  life  out  of  the  above  property, 
unless  she  and  the  defendant  should  after- 
wards agree  to  live  together  again :  and  that 
he  should  be  indemnified  from  her  debts. 
The  indenture  (except  as  to  the  assignment), 
and  also  the  bond,  were  to  become  void  if  the 
wife  should  sue  the  defendant  for  alimony, 
or  to  enforce  cohabitation.  And  it  was  pro- 
Tided,  that  if  defendant  and  his  wife  §hauld 
thereafter  agree  to  live  together  again^  such  co- 
habitation  should  in  no  tDoy  alter  the  trusts 
created  by  the  indenture.  There  was  no  ex- 
press covenant  on  the  part  of  the  trustees. 
The  defendant  and  his  wife  separated,  and 
afterwards  lived  together  again  for  a  time, 


and  this  fact  was  pleaded  to  an  action  by  the 
trustees  upon  the  annuity  bond,  as  avoidiDg 
that  security : 

Held,  on  demurrer  to  the  plea,  that  the  re- 
conciliation was  no  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that  the  bond, 
and  the  indenture  of  OTcn  date  with  it,  were' 
not  really  executed  with  a  view  to  immediite 
separation;  and  although  there  might  be 
parts  of  the  indenture  which  a  court  ofeqiiity 
would  not  enforce  under  the  circumstances, 
yet  there  was  nothing,  on  a  view  of  the  whole 
instrument,  to  prevent  this  Court  from  giving 
effect  to  the  clause  which  provided  for  s  con- 
tinuance of  the  trusts,  notwithsttndinff  a 
reconciliation   Wilson  v.  MushettfT.,  2  W.  4 . 

7i3 
5.  A  beneficed  clergyman  granted  an  annuity 
by  deed,  and  made  it  chargeable  on  his  living, 
and  save  a  warrant  of  attorney  in  the  com* 
montorm  to  confess  iudsment  at  the  snit  of 
the  grantee  for  3,2001.  by  the  annnity  deed 
it  was  agreed  that  the  judgment  to  be  entered 
up  on  the  warrant  of  attorney  was  to  be  a' 
further  security  for  the  annuity,  and  that  no 
execution  or  sequestration  should  be  issued 
thereon,  other  than  such  sequestration  as 
was  therein  mentioned,  until  the  annuity 
should  be  in  arrear ;  and  the  srsntor  cove- 
nanted that  if  the  grmntee  should  at  any  time 
deem  it  expedient  to  sequester  the  living,  it 
should  be  lawful  for  him  to  issue  a  sequestra- 
tion by  virtue  of  the  judgment  for  3,20M. 
or  any  part  thereof.  Judgment  having  been 
entered  up  on  the  warrant  of  attorney,  and 
the  annuity  beings  in  arrear,  the  grantee  is- 
sued a  sequestration  for  3,2002.  (which  sum 
greatly  exceeded  the  arrears  due)  and  entered 
into  possession  of  the  living. 

On  motion,  the  Court  refused  to  set  aside 
the  annuity  deed,  warrant  of  attorney,  and 
judgment,  but  directed  that  the  writ  of  se- 
questration should  continue  in  force  only  for 
the  arrears  that  had  become  due  on  the  an- 
nuity.   BrUtcn  v.  Wait,  T.,  2  W.  4.      915 

APPEAL. 

1.  An  order  was  made  on  the  21st  of  May, 
1825,  for  the  removal  of  a  pauper  to  the  pa- 
rish of  A.,  and  suspended  on  the  same  day  oo 
account  of  the  infirmity  of  the  pauper.  That 
parish  had  no  notice  of  the  order  till  the  12th 
of  August,  1826,  when  it  was  served.  Another 
order,  dated  the  24th  of  January,  1831.  di- 
rected that  the  order  for  removal  shoold  be 
executed,  and  802.  paid  to  the  removing  pa- 
rish by  parish  A.,  and  this  order  was  served 
on  and  the  pauper  removed  to  parish  A.  on 
the  16th  of  February,  1831.  A.  appealed  to 
the  then  next  sessions,  and  the  sessions  found 
that  the  orig[inal  order  for  removal  was  not 
served  within  a  reasonable  time  : 

Held,  that  it  was  not  therefore  void,  hot 
Toidable  only  by  appeal,  and  that  parish  A. 
ought  to  have  appealed  to  the  next  practicable 
sessions  after  it  had  notice  of  the  orieinal 
order.  The  King  v.  The  InhabUanU  ofPenk- 
ridge,  E.,  2  Wr4.  538 

2.  The  appellant,  against  an  order  of  filiation, 
moved  the  court  of  quarter  sessioos  for  a 
postponement  of  the  appeal,  on  accoant  ol 
the  absence  of  material  witnesses.  They  re- 
jected the  application,  upon  which  the  appel- 
lant  declined  going  into  his  case,  and  the 
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order  was  confirmed.  On  motion  for  a  man- 
damaa  to  the  iiutices  to  hear  the  appeal,  and 
affidavits  tending  to  show  that  they  had 
acted  unjustly  in  not  granting  the  postpone- 
ment, this  court  refused  to  interfere,  the  mat- 
ter being  one  peculiarly  within  the  discretion 
of  the  magistrates.  Becke,  ex  parte,  T.,  2 
W.  4.  704 

3.  The  statute  9  G.  4,  c.  61,  for  regulating  the 
granting  of  licenses  to  keepers  of  inns,  ale- 
houses, &c.,  by  sect.  27.  enacts,  **  That  any 
person  who  shall  think  himself  aggrieved  by 
any  act  of  any  justice  done  in  execution  of 
that  act,  may  appeal  asainst  such  act  to  the 
quarter  sessions:"  Held,  that  the  words, 
"  pertcn  who  ihall  think  hinuelf  aggrieved,** 
mean  a  person  who  was  immediately  ag- 
grieved, as  by  the  refusal  of  the  license  to 
himself,  by  &ie,  dtc,  and  not  one  who  is 
only  consequentially  aggrieved ;  and,  there- 
fore, that  where  magistrates  had  granted  a 
license  to  a  party  to  open  a  house  not  before 
licensed,  situate  within  a  very  short  distance 
of  a  licensed  public  house,  the  occupier  of 
the  Utter  house  could  not  appeal  to  the  quar- 
ter sessions  against  the  granting  of  such  li- 
ceose.  The  King  v.  Theluetieee  of  Middle- 
tex,  T..  2  W.  4.  938 

APPOINTMENT, 
See  EvinsircB,  11. 

APPROPRIATION  OF  PAYMENT. 
See  Trover,  1. 

ARBITRAMENT. 
See  Practics. 

1.  An  arbitrator  awarded  that  the  plaintiff  had 
nocanse  of  action,  and  that  a  verdict  should 
be  entered  for  the  defendant,  and  then,  by 
mistake,  directed  that  the  costs  of  the  refe- 
rence and  award  should  be  paid  by  the  defen- 
dant, meaning  the  plaintiff:  Held,  that  the 
arbitrator,  having  executed  this  award  in  this 
form,  could  not  rectify  it. 

The  plaintiff  moved  the  Court  for  a  taxation 
of  his  costs  as  adjudged;  or  that  the  award 
which  had  been  executed  in  duplicate,  and 
one  copy  afterwards  corrected  by  the  arbi- 
trator, might  be  set  aside.  The  defendant 
not  agreeing  to  this  latter  proposal,  the  Court 
onieied  a  taxation.  Ward  v.  Dean,  H.,  2  W. 
4.  234 

2.  An  indictment  removed  into  K.  B.  by  the 
defendant,  and  made  a  special  jury  cause  by 
jbe  prosecutor,  came  on  to  be  triea,  and  was 
immediatelv  referred.  The  order  of  refe- 
rence stated,  that  if  the  arbitrator  should  be 
of  opinion  that  the  defendant  was  guilty  and 
the  prosecutor  entitled  to  coete,  the  defendant 
agreed  to  pay  the  eoete.  The  arbitrator  did 
10  find: 

Held,  that  the  prosecutor  could  not  recover 
the  costs  of  the  special  jury,  since  the  Judge 
had  not  certified  for  those  costs  (pursuant  to 
6  G.  4,  c.  50,  s.  34),  and  the  order  of  reference 
^  not  expressly  give  a  power  of  doing  so  to 
the  arbitrator.  Also  that  the  general  term 
"coau"  in  this  order  did  not  include  those 
of  the  reference  and  award.  The  King  v. 
Moate,  H.,  2  W.  4.  237 

3.  Where  a  cause  is  referred  to  two  arbitrators 


and  their  umpire  id  case  of  dispute,  and  it  is 
afterwards  agreed  to  appoint  an  umpire,  such 
appointment  must  in  no  case  be  decided  by 
chance.  And,  therefore,  where  each  of  two 
arbitrators  had  itemed  a  person  to  be  umpire, 
and  neither  was  disapproved  of,  and  it  was 
thereupon  proposed  that  the  final  choice 
should  be  aetermined  by  lot,  which  was  ac- 
cordingly done  in  the  presence  and  with  the 
concurrence  of  the  arbitrators  and  parties,  an 
award  made  by  the  umpire  so  chosen  was 
set  aside.  Fordr.  Jonei,  H.,  4  W.  4.        248 

4.  An  arbitrator,  to  whom  a  cause  and  all 
matters  of  difference  were  referred,  directed 
a  verdict  to  be  entered  for  the  plaintiff,  and 
certain  works  to  be  done  by  the  defendant. 
He  then  added,  that  as  disputes  might  arise 
respecting  the  performance,  the  plaintiff,  if 
dissatisfied  with  it,  might  (on  giving  notice  to 
the  defendant)  bring  evidence  before  the  ar- 
bitrator of  the  insumciency  of  the  work,  and 
the  defendant  misht  also  ffive  evidence  on 
his  part,  in  order  that  a  final  award  might  be 
made  concerning  the  matters  in  difference ; 
but  if  no  proceeding  were  taken  by  the  plain- 
tiff within  two  months  after  the  work  was 
done,  the  award  then  should  be  final :  and  he 
enlarged  the  time  for  making  his  further  and 
final  award,  if  reauested,  to  six  months*: 

Held,  that  the  latter  part  of  this  award  was 
bad,  as  it  assumed  to  reserve  a  power  over 
future  differences ;  but  that  it  might  be  re- 
jected, and  the  former  part  was  final,  and 
migh  t  stand .  Manter  v.  Heaver  and  Another, 
H.,  2  W.  4.  295 

5.  An  agreement  of  reference  stated  that  dis- 
putes had  arisen  between  G.  and  a  navigation 
company  respecting  certain  goods  shipped  bv 
G.  on  board  the  company's  vessels,  and  whicn 
G.  complained  bad  not  been  delivered ;  that 
G.  had  commenced  an  action  in  Scotland 
against  the  company  for  the  recovery  of  the 

foods  or  their  value,  of  the  damage  sustained 
y  the  non-delivery,  and  of  the  costs  incurred 
in  the  action :  and  that  the  parties  agreed  to 
refer  the  said  differences  to  arbitrators,  the 
costs  of  the  reference  and  award,  and  also  of 
the  action  to  be  in  their  discretion.  The  ar- 
bitrators awarded  that  258/.  were  due  from 
the  company  to  G. ;  that  the  said  sum,  with 
30/.,  the  costs  of  the  reference  and  award, 
should  be  paid  by  the  company  on  a  certain 
day  I  and  tnat  the  company  should  keep  the 

foods  which  were  then  in  their  possession : 
[eld  (Parke,  J.,  dubitante),  that  this  was  a 
sufficient  adjudication  upon  all  the  matters 
referred:  Held,  also,  that  the  award  of  the 
goods  to  the  company  was  not  void  as  an  ex- 
cess of  authority.  In  the  Matter  of  Gillon  and 
the  Mereey  and  Clyde  Navigation  Company, 
E.,  2  W.  4.  493 

6.  A  verdict  was  taken  for  the  plaintiff  at  the 
assizes,  March  31st,  subject  to  a  reference, 
the  award  to  be  made  on  or  before  the  first 
day  of  Easter  term,  April  16th.  The  attor- 
ney for  the  plaintiff  left  the  assize  town  for 
his  own  residence,  having  first  directed  his 
acents  at  the  assize  town  to  obtain  the  order 
of  reference,  and  send  it  him.  On  the  4th  of 
April,  having  asain  written  to  his  affents  re- 
specting the  order,  he  left  home  on  business, 
and  returned  on  the  14th,  when  he  found  that 
the  order  of  reference  had  not  been  sent,  and 
in  consequence  he  was  not  able  to  obtain  it 
till  the  time  for  making  the  award  had  ex- 
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pired.  The  defendant  having  declined  sab- 
mittins  to  a  new  order  of  reference  on  the 
former  terms,  this  Coart  refused  to  grant  a 
rule  enabling  the  plaintiff  to  proceed  upon  his 
verdict  in  default  of  such  submission.  Doe 
dan.  Fuher  v.  SauAder$,  T.,  2  W.  4.  783 
7.  A  dock  company  were  authorized  by  statute 
to  sue  and  be  sued  by  their  treasurer,  but  he 
was  not  to  be  liable  in  his  own  person  or 
goods  bv  reason  of  his  being  deiendant  in 
any  such  action;  and  all  costs  incurred  by 
him  in  prosecuting  or  defending  any  action 
for  the  company,  were  to  be  defrayed  out  of 
the  moneys  applicable  to  the  purposes  of  the 
act  •  Two  actions  bet  ween  the  treasurer  and 
G..  in  one  of  which  the  treasurer  was  plain- 
tiff, and  in  the  other  defendant,  were  referred 
to  an  arbitrator,  who  awarded  against  the 
treasurer  in  both,  with  costs.  The  costs  and 
damages  being  unpaid,  and  an  attachment 
being  moved  for  against  the  treasurer,  the 
Court  held  that  he  had  not  rendered  himself 
personally  liable  by  submitting  to  an  order  of 
reference ;  and  they  refused  an  attachment, 
but  ordered  a  mandamus  to  the  treasurer  and 
directors  to  pay  the  sums  awarded.  Corpe  t. 
(?/y»,  Esq.  Glyn,  Esq.  v.  Corpe,  T.,  2  W. 
4.  80] 

ARCHDEACON. 

See  PRBBEND,  1. 

ARREST. 

See  Shbrifp,  2. 

Suspicion  that  a  party  has  on  a  former  occasion 
committed  a  misdemeanour,  is  no  justification 
for  giving  him  in  charge  to  a  constable  with- 
out aju8tice*s  warrant;  and  there  is  no  dis- 
tinction in  this  respect  between  one  kind  of 
misdemeanour  and  another,  as  breach  of  the 
peace  and  fraud.   Fox  v.  Gaunt,  T.,  2  W.  4. 
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ASSETS. 
See  Executor,  1. 

ASSIGNEE. 
See  Bankrupt,  3. 

ASSIGNMENT. 
See  Covenant,  4. 

ASSUMPSIT. 

1.  J.,  an  attorney,  who  was  accustomed  to  re- 
ceive certain  payments  for  the  plaintiff,  his 
client,  went  from  home,  leaving  B.,  his  clerk, 
at  the  office.  B.,  in  the  absence  of  his  mas- 
ter, received  money  on  account  of  the  above 
dues  for  the  client  (which  he  was  authorized 
to  do),  and  gsve  a  receipt  signed  "B.  for 
Mr.  J."  J.  was  in  bad  circumstances  when 
he  left  home,  and  he  never  returned,  but  it 
did  not  appear  that  his  intention  so  to  act 
was  known  at  the  time  of  the  payment  to  B. 
B«  afterwards  refused  to  pay  the  money  over 
to  the  client,  and  on  assumpsit  brought 
against  him  for  money  had  ana  received,  it 
was 

Held,  that  the  action  did  not  lie ;  for  that 
the  defendant  received  the  money  as  the 


a^nt  of  his  master,  and  was  accounuble  to 
him  for  it ;  the  master,  on  the  other  band, 
being  answerable  to  the  client  for  the  sun 
received  by  his  clerk ;  and,  therefore,  there 
wss  no  privity  of  contract  between  the  pre- 
sent plaintiff  and  defendant.  Siephens,  Clerk, 
V.  Badeoek,  H.,  2  W.  4.  3S4 

2.  Where  the  assignee  of  a  bankrupt  is  re- 
moved, and  a  new  one  appointed,  Qusre 
whether  a  party  having  money  in  his  hands, 
which  he  received  on  account  of  the  baak- 
rupt*s  estate,  in  the  character  of  agent  to  the 
late  assignee,  be  liable  in  asaumpsit  for 
money  had  and  received  to  the  use  of  the 
newly-appointed  one  I 

But  the  former  assignee  having  been  in- 
sane when  the  money  was  received:  Held, 
that  such  receiver  was  liable  at  all  evenu : 
for  he  could  not  be  the  agent  of  an  insane 
person,  and  therefore  held  the  property  as  a 
mere  stranger.  Steady  Aeaignee,  t.  Tkom- 
ton,  H.,  2  W.  4.  357 

3.  A  ship  outward  bound  with  goods,  being 
damaged  at  sea,  put  into  a  harbour  to  receive 
some  repairs  which  had  become  necessary 
for  the  continuance  of  her  voyage,  and  a  ship- 
wright was  engaged,  and  undertook  to  put 
her  into  thorough  repair.  Before  this  was 
completed  he  required  payment  for  the  work 
already  done,  without  which  he  refused  to 
proceed ;  and  the  vessel  remained  in  an  unfit 
state  for  sailing : 

Held,  that  the  shipwright  might  maintain 
an  action  for  the  work  a&eady  done,  though 
the  repair  was  incomplete,  and  the  vessel 
kept  from  continuing  her  voyage,  at  the  time 
when  the  action  was  brought.  Boberts  v. 
Havelock,  E.,  2  W.  4.  404 

4.  Assumpsit  may  be  maintained  bv  the  owner 
of  a  market  for  stallage,  and  that  without 
showing  any  contract  in  fact  between  him 
and  the  occupier  of  the  stall.  The  Mayor, 
Aldermen,  and  Burgeeeei  of  Newport  v. 
Saundere,  E.,  2  W.  4.  411 

5.  A.  remitted  a  bill  of  exchange  to  B.,  to  be 
paid  to  a  third  person  on  A.*s  account.  B. 
discounted  the  bill,  but  did  not  pav  over  the 
proceeds,  upon  which  A.  sued  him  in  as- 
sumpsit for  money  had  and  received :  Held, 
that  in  this  action  a  set-off  was  admissible. 
Thorpe  V.  Thorpe,  E.,  2  W.  4.  580 

6.  A  policy  was  effected  by  A.  i^khi  her  own 
life  with  an  insurance  company ;  it  was  by 
deed,  and  executed  by  three  trustees  of  the 
company.  A.  afterwards  assigned  it  to  B., 
and  diea.  The  money  due  on  the  policy 
was  paid  to  B.  by  a  check  drawn  by  the 
trustees  on  the  bankers  of  the  company,  and 
he  gave  an  acknowledgment  of  having  re- 
ceived the  money  from  the  trustees.  By  the 
deed  of  trust,  the  board  of  directors  were  to 
cause  all  moneys  belonging  to  the  company 
to  be  deposited  with  the  bankers  of  the  com- 
pany, in  the  name  of  the  trustees,  and  such 
moneys  were  not  to  be  withdrawn  bat  for  the 
purposes  of  the  company,  and  by  checks 
signed  by  the  trustees,  or  by  three  or  more 
directors  under  some  authority  to  be  given 
by  the  trustees.  After  the  payment  to  B., 
it  was  discovered  that  the  policy  was  void 
on  account  of  fraud:  Held,  that  under  these 
circumstances,  the  three  trustees  were  the 
proper  plainti^  in  an  action  to  recover  back 
the  moneyso  paid  to  B.  Lrfevre and  Otkera 
V.  Boyle,  T.,  2  W.  4.  BPfl 
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ATTACHMENT. 

See  AEBiTRAMSirT,  7. 

ATTORNEY. 

1.  Ad  attorney,  retained  to  condact  a  cause  at 
the  tasizes,  cannot  abandon  it,  on  the  ground 
of  want  of  funds,  without  giying  the  client 
reasonable  notice ;  and,  therefore,  where  an 
attorney  so  retained  gave  notice  to  his  client 
OD  the  Saturday  beiore  the  commisaion  day 
(which  was  on  a  Thursday)  that  he  would 
not  deliver  briefs,  unless  he  was  furnished 
with  funds  for  counsel's  fees,  and  they  not 
being  famished,  counsel  were  not  instructed, 
•nd  a  verdict  passed  against  the  client ;  it 
was  held  in  an  action  against  the  attorney 
for  negligence,  that  the  jury  were  properly 
directed  to  find  for  the  plaintiff  if  they 
thought  the  attorney  had  not  given  reasona- 
ble notice  to  the  client  of  hia  intention  to 
abandon  the  cause.  Hoby  v.  Built,  Gent., 
H..  2  W.  4.  350 

2.  J.,  an  attorney,  who  was  accustomed  to 
neehe  certain  dues  for  the  plaintiff,  his 
client,  went  firom  home,  leaving  B.,  his 
clerk,  at  the  office,  fi.,  in  the  absence  of  his 
maeter,  received  money  on  account  of  the 
above  dues  for  the  client  (which  he  was 
aathorixed  to  do),  and  gave  a  receipt  signed 
"  B.,  for  Mr.  J."  J.  was  in  bad  circum- 
iiaoces  when  be  left  home,  and  he  never 
retamed,  but  it  did  not  appear  that  his  inten- 
tioD  80  to  act  was  known  at  the  time  of  the 
payment  to  B.  B.  afterwards  refuaed  to  pay 
the  money  over  to  the  client,  and  on  assump- 
lit  brouffbt  against  him  for  money  had  and 
received,  it  was 

Held,  that  the  action  did  not  lie  ;  for  that 
the  defendant  received  the  money  as  the 
a^nt  of  his  master,  and  was  accountable  to 
niin  for  it ;  the  master,  on  the  other  hand, 
beio^  answerable  to  his  client  for  the  sum 
recenred  by  his  clerk;  and  there  was  no 
privity  of  contract  between  the  present  plain- 
tiff and  defendant.  Stephens,  Clerk,  v.  Bad- 
tt«*.H.,2W.  4.  354 

3.  In  the  city  of  York,  which  was  incorporated 
before  the  time  of  memory,  there  had  been 
a  court  from  very  ancient  times,  held  first 
before  the  mayor  and  bailifi's.  and,  after  a 
charter  of  Ric.  2,  before  the  mayor  and 
•herifls.  By  a  by-law  made  in  the  3  &  4 
Philip  and  Mary,  bv  a  select  bodv  of  the 
corporation  who  haa  immemorially  made 
inlea  and  resulations  as  to  the  practice  of 
the  court,  and  who  had,  at  their  diacretion, 
selected  the  persons  admitted  to  practise  as 
atiomeva  there ;  it  was  ordered,  that  from 
thenceforth  there  should  be  no  more  than 
fonr  persons  admitted  to  be  attorneys  in  the 
therm's  court,  and  firom  that  time,  it  did  not 
appear  that  any  more  than  that  number  had 
tver  been  allowed  to  practise :  Held,  that 
the  by-law  was  reasonable,  and  that  the 
asage  limiting  the  number  of  attomeya  to 
foar  was  sufficiently  ancient  to  satisfy  the 
ttatnte  2  G.  2,  c.  23,  s.  11. 

Semble,  that  a  mandamus  cannot  issue  to 
the  judges  of  an  inferior  court,  commanding 
(hem,  in  the  first  instance,  to  admit  an  attor- 
ney of  K.  B.  to  practise  there;  but  that  the 
Bandamus.  if  any  lies,  must  be  to  examine 
whether  he  is  capable  and  qualified  to  be  ad- 
Buttad,  according  to  the  statutes  2  G.  2,  c. 


23,  and  6  G.  8,  c.  27.  The  King  ▼.  The  Ske- 
riffe  of  ike  City  of  York,  T.,  2  W.  4.  770 
4.  A  party  retained  attorneys  to  prosecute  an 
ejectment  for  D.,  and  showed  them,  as  his 
warrant  for  so  doing,  a  power  of  attorney 
purporting  to  be  executed  by  D.  The  attor- 
neys believing  it  genuine,  took  the  cause 
to  the  assises,  but  were  obliged  to  with- 
draw the  record.  D.,  who  had  been  made 
lessor  of  the  plaintiff,  and  was  sbroad  during 
these  proceedings,  disavowed  them  on  his 
return,  alleging  the  power  of  attorney  to  be 
a  forgery ;  and  the  court,  on  motion  by  him, 
ordered  the  attorneys  to  pay  the  costs,  D. 
giving  security  to  repay  them  the  amount 
if  they  should  succeea  in  an  issue  which  the 
court  directed,  and  in  which  the  attorneys 
were  to  be  plaintiffs  and  D.  defendant,  to  try 
whether  or  not  the  ejectment  was  com- 
menced or  carried  on  with  the  privity  of  D. 
Doe  dem,  Daviea  v.  Eyton,  T.,  2  W.  4.    785 

AVOWRY. 
See  Plsadiito,  1. 

BAIL. 
See  Practicb,  3. 

BAILIFF. 

By  letters  patent  King  James  the  First  granted 
to  A.,  hia  heirs  and  assigns,  that  he  and  they, 
by  his  or  their  bailiff  or  bailiffs,  for  that  pur- 
pose by  him  and  them  from  time  to  time  to 
be  deputed,  should  have  the  full  return  of  all 
writs,  mandates,  and  precepts  within  a  cer- 
tain district,  and  that  no  sheriff  or  other  offi- 
cer of  the  king,  concerning  the  same  returns 
within  the  sa^  district,  should  in  any  man- 
ner intermeddle,  Slc,  nor  enter  in  execution 
of  the  premises,  unless  through  the  default 
of  the  bailiff  or  bailiffs  of  the  said  A.,  his 
heirs  or  assigns,  or  some  of  them: 

Held,  that  under  a  grant  containinff  this 
special  provision,  that  the  grantee  mi^^t  re- 
turn write  by  bis  bailiff  for  that  purpose  de- 
puted, and  an  exception  in  case  of  default 
by  such  bailiff,  the  oailiff  so  deputed  might 
return  writs  and  mandates  in  his  own  name ; 
but 

Semble,  that  if  there  had  been  no  such  spe- 
cial provision  and  exception,  the  grantee  then 
would  be  bound  to  make  the  return  either  by 
himself  or  his  officer  in  his  (the  grantee's) 
name.    Newland  v.  Cliffe,  E.,  2  W.  4.    630 

BANKING  COMPANY. 
See  EviDSHCS,  13,  14. 

BANKRUPT. 
See  Bill  of  Ezchanoi,  1. 

1.  Covenant  for  rent.  Plea,  that  before  the 
rent  became  due,  the  defendanta  by  deed  as- 
signed all  their  intereat  in  the  demised  pre- 
mises to  A.  B.,  subject  to  the  payment  of^the 
rent,  and  performance  of  the  covenants  con- 
tained in  the  lease ;  and  that  he,  by  the  as- 
signment, covenanted  to  pay  the  rent  and 
perform  the  covenants  contained  in  the  lease ; 
that  the  defendanta  delivered  the  lease  to 
him,  and  that  he  accepted  the  same,  and  en- 
tered on  the  premises  by  virtue  of  the  as- 
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iigliineiit :  the  plea  then  stated  that  A.  be- 
came bankrupt,  and  that  the  arrears  of  rent 
aoemed  after  the  date  ol  the  eommiasion; 
that  the  assignee  of  his  estate  declined  the 
leasst  and  that  the  bankrnpt  within  fourteen 
days  after  notice  of  that  fact,  deliTored  np 
such  lease  to  the  plaintiff* s  devisees  of  the 
rsTersions: 

Held,  upon  demurrer,  that  the  plea  was 
bad,  inasmuch  as  the  statute  6  6.  4,  c.  16,  s. 
75,  did  not  put  an  end  to  the  lease,  but  merely 
discharged  the  bankrupt  from  any  subse- 
quent payment  of  the  rent  or  obserranoe  of 
tne  covenants.  Manning  v.  Flight  and 
Of*ert.H.,2W.4.  211 

8.  By  6  G.  4,  e.  16,  s.  126,  a  certificated  bank- 
rupt may  plead  his  bankruptcy  to  any  ac- 
tion for  a  debt  which  was  provable  under  the 
commission.  Bv  s.  127,  it  he  has  been  bank- 
rupt before,  and  does  not  pay  15t.  in  the 
pound  under  the  second  commission,  his 
person  only  is  protected  by  the  certificate, 
and  his  future  effects  vest  in  the  assignees. 

Semble,  that  s.  127,  extends  to  cases  where 
the  former  bankruptcy  and  certificate  were 
anterior  to  the  statute.  But  that  section, 
where  applicable,  does  not  entitle  a  creditor 
to  proceed  against  the  bankrupt  after  a  se- 
cond certificate,  for  a  debt  which  he  might 
have  proved  under  the  commission.  lio- 
hertton  v.  Score,  H.,  2  W.  4.  338 

3.  Where  the  assignee  of  a  bankrupt  is  re- 
moved, and  a  new  one  appointed,  quaere, 
whether  a  partjr,  having  money  in  his  liands 
which  he  received  on  the  account  of  the 
bankrupt's  estate,  in  the  character  of  agent 
to  the  late  assignee,  be  liable  in  assumpsit 
for  money  bsd  and  received  to  the  use  of  the 
newly  appointed  one  f 

But  the  former  assignee  havine  been  insane 
when  the  money  was  received:  Held,  that 
such  receiver  was  liable  at  all  events;  for 
he  could  not  be  the  sgent  of  an  insane  per- 
son, and  therefore  held  the  property  as  a 
mere  stranger.  Stephem  v.  Badeock,  H.,  2 
W.4.  357 

4.  L.  took  a  lease  of  a  mill  and  iron  forge,  and 
bought  the  fixed  and  movable  implements, 
&c.,  but  it  was  agreed  that  they  should  be 
delivered  up  at  the  end,  or  other  sooner  de- 
termination of  the  term,  at  a  valuation,  if  the 
lessor  should  give  fifteen  months*  notice  of 
their  desire  to  have  them.  L.  afterwards 
conveyed  all  his  interest  in  the  premises,  im- 
plements, dLC,  to  a  creditor,  in  trust,  if  de- 
fault should  be  made  by  L.  in  paving  certain 
instalments,  to  enter  upon  and  sell  the  same, 
and  satisfy  nimself  out  of  the  proceeds,  re- 
assigning the  residue;  and  if  the  lessor 
should  require  a  resale  of  the  implements, 
dLc,  the  proceeds  of  such  resale  were  to  eo 
in  discharffe  of  the  debt,  if  unsatisfied.  L. 
made  default,  and  subseouently  became 
bankrupt,  after  which,  and  durincr  the  term, 
the  creditor,  who  had  not  before  interfered, 
entered  upon  the  property:  Held,  on  tres- 
pass brought  by  the  assignees,  that  L.  had 
at  the  time  of  his  bankruptcy  the  reputed 
ownership  of  the  movable  goods,  but  not  of 
the  fixtures.  Clark  and  Another,  Aeeigneee 
y.  Crownehaw,  T.,  2  W.  4.  804 

BILL  OF  EXCHANGE. 

See  Statute  op  Lixitatiovs,  2. 

1.  H.  accepted  a  bill  for  the  acoommodation  of 


B.,  the  drawer,  who  endorsed  it  over  as  a 
security  for  a  debt,  and  afterwards  became 
bankrupt.  The  endorsee  entered  into  an 
agreement  with  the  assignees  for  pnrchasirg 
part  of  the  bankrupt's  property,  and  for  the 
arrangement  of  some  daima  which  he,  the 
endonee,  had  upon  the  eatate ;  and  be  after- 
warde  gave  them  a  release  of  all  demands, 
no  mention  being  made,  during  this  transsc- 
tion,  of  the  bill,  which  had  been  dishonoured. 
He  knew,  at  the  time  of  the  agreement,  but 
not  when  he  took  the  bill,  that  it  waa  accepted 
for  accommodation :  Held,  that  notwithstand- 
ing the  above  release,  the  acceptor  was  still 
liable  at  the  suit  of  the  endorsee.  Harrieom 
V.  CouHauld,  H.,  2  W.  4.  36 

2.  A.  gave  a  promissory  note  psjrabie  to  B.  (for 
which  A.  had  received  no  consideration),  sc 
a  security  for  goods  to  be  sold  to  B.  on  credit, 
and  B.  endorsed  the  note  over  to  the  credi- 
tors. B.  afterwards  executed  a  deed  of  com- 
position with  the  creditors,  by  which  he 
undertook  to  pay  his  debt  to  them  by  insul- 
ments,  and  it  was  stipulated  that  they  should 
not  be  prevented  by  that  arrangement  from 
suing  on  any  securities  which  they  held,  and 
that,  on  anv  default  in  paying  the  insral- 
ments,  the  deed  should  be  void :  Held,  that 
the  delay  mnted  to  B.  by  this  aereemeot 
did  not  discharge  A.  NiehoU  and  Anoiker  v. 
Norru,  H.,  2  W.  4.  41 

3.  A  bill  was  presented  for  acceptance  at  the 
ofiice  of  the  drawee,  when  he  was  absent. 
A.,  who  lived  in  the  same  house  with  the 
drawee,  being  assured  by  one  of  the  payees 
that  the  bill  was  perfectly  regular,  was  in- 
duced to  write  on  the  bill  an  acceptance  at 
by  the  procuration  of  the  drawee,  believing 
that  the  acceptance  would  be  sanctioned,  and 
the  bill  paid  bv  the  latter.  The  bill  was 
dishonoured  when  due,  and  the  endorsee 
brought  an  action  against  the  drawee,  and  oo 
proofof  the  above  tacts  waa  nonsuited.  The 
endorsee  then  sued  A.  for  falsely,  fraudu- 
lent ly,  and  deceitfully  representing  that  he 
was  authorised  to  accept  by  procuration,  and 
on  the  trial  the  jury  negatived  all  firaud  in 
fact: 

Held,  notwithstanding,  that  A.  was  liable, 
because  the  making  of  a  repreaentation  which 
a  party  knows  to  be  untrue,  and  which  is 
intended,  or  is  calculated  from  the  mode  in 
which  it  is  made,  to  induce  another  to  act  on 
the  faith  of  it,  so  that  he  may  incur  damage, 
is  a  fraud  in  law,  and  A.  must  be  considered 
as  having  intended  to  make  such  reoresenta- 
tion  to  aH  who  received  the  bill  in  the  course 
of  its  circulation. 

Held,  alao,  that  A.  could  not  be  charged 
as  Bcceptor  of  the  bill,  because  no  one  can 
be  liable  as  acceptor  but  the  person  to  whom 
the  bill  is  addressed,  unless  he  be  an  acceptor 
for  honour.    PolkiU  v.  fFoUer,  H.,  2  W.  4. 

114 

4.  A  bill  of  exchange  was  drawn  by  A.  on  B., 
and  endorsed  to  C.  The  bill  was  not  satiified 
when  due,  but  part  payments  were  after- 
wards made  by  the  drawer  and  acceptor. 
Two  yeara  after  it  had  become  due,  D.  paid 
the  balance  to  C,  the  hoMer,  and  the  latter 
endorsed  the  bill  and  wrote  a  receipt  on  it  in 
general  terms :  Held,  that  that  receipt  waa 
not  conclusive  evidence  that  the  bill  had  been 
satisfied  either  by  the  acceptor  or  dnwer,  but 
that  parol  testimony  was  admissible  to  ex- 
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plain  it;  and  it  appearing  thereby  that  D. 
paid  the  balance,  not  on  toe  account  of  the 
acceptor  or  the  drawer,  bat  in  order  to  acquire 
an  interest  in  the  bill  as  purchaser,  it  might 
be  endorsed  bv  D.  after  it  became  due,  00  aa 
to  give  the  endorsee  all  the  rights  which  C, 
the  holder,  had  before  the  endorsement,  and 
sach  endorsee  might  therefore  recover  from 
the  drawer  the  balance  unpaid  by  him. 
Gravet  J.  Key  and  Another,  K.,2yf,  A.  313 
5.  The  vendee  of  goods  paid  for  them  by  a  bill 
of  exchange  drawn  by  him  on  a  third  person, 
and  after  it  had  been  accepted,  the  vendor 
altered  the  time  of  pa^^ment  mentioned  in 
the  bill,  and  therebjr  vitiated  it:  Held,  that 
by  80  doing  he  made  the  bill  his  own,  and 
caoaed  it  to  operate  as  a  aatisfiiction  of  the 
original  debt,  and  consequently  that  he  could 
not  recover  for  the  goods  sola.  Alderton  v. 
Langdale,  E.,  2  W.  4.  660 

BILL  OF  LADING. 
See  CoirsfOHOS  and  CoiisioHn,  1. 

BILL  OF  SALE. 

A.  being  indebted  to  B.  in  the  sum  of  10/.  for 
goocb,  applied  for  a  further  supply  upon 
credit,  and  for  a  loan.  B.  refused  to  grant 
either  without  security;  and  it  was  then 
a^lteed  that  A.  should  give  a  bill  of  sale  of 
hia  boosehold  furniture  and  fixtures,  and  that 
B.  abooid  give  him  credit  for  200/.  on  that 
security.  Before  the  bill  of  sale  was  exe- 
cvted,  B.,  upon  the  faith  of  such  agreement, 
advanced  to  A.  90/.  in  money  and  goods; 
and  afterwards,  on  the  8th  of  Ma^r,  1628,  A. 
execQted  a  bill  of  sale,  whereby,  m  conside- 
ntion  of  the  debt  of  100/.,  he  bargained  and 
told  to  B.  all  his  (A.'s)  household  goods  and 
fnmitare,  dec,  with  a  proviso,  that  if  A. 
sboald  pay  the  100/.  by  instalments,  the  first 
of  which  was  to  be  doe  on  the  7th  of  June, 
the  deed  should  be  void ;  but  in  default  of 
payoeot  of  any  of  the  instalments  at  the 
times  appointed,  it  should  be  lawful,  although 
DO  advantage  should  be  taken  of  any  previous 
de&alt,  for  B.  to  enter  upon  the  premises, 
tnd  take  possession  and  sell  off  the  soods. 
There  was  a  further  proviso,  that  until  such 
<^alt  it  should  be  lawful  for  A.  to  keep 
possession  of  them.  In  1823,  A.  had  given 
>  warrant  of  attorney  to  C.  and  D.  as  security 
for  a  debt  of  1100/.,  and  they,  in  November, 
1828,  entered  up  judgment,  and  sued  out 
a  fi.  fa.,  under  which  the  sherifi*  seized  the 
goods: 

Held,  in  trespass  brought  by  B.  against 
the  sheriff,  that  under  these  circumstances, 
the  bill  of  sale  was  not  firaudulent  by  reason 
of  A.'s  having  continued  in  possession. 

Semble,  that  after  a  conveyance  of  goods 
tnd  chattels,  want  of  possession  does  not 
constitute  fraud  as  sgainst  creditors,  but  is 
only  evidence  of  it.  Mariindale  v.  Booth, 
E.,2W.4.  498 

BOND. 

See  IvsoLviirT  Act.    AwKurrr,  4. 

An  instrument  executed  in  a  foreign  port  by 
the  master  of  a  ship,  recitinjg,  that  his  vessel 
bomd  to  London  had  received  considerable 
e,  and  that  he  had  borrowed  1077/.  to 


defiray  the  expenses  of  repairing  her,  pro- 
ceeded as  follows  :^'*  I  bind  mvself,  my  smp, 
her  apparel,  tackle,  dtc,  as  well  as  her  freight 
and  cargo,  to  pay  the  above  sum,  with  12/. 
per  cent,  bottomry  premium ;  and  I  further 
bind  myself,  said  ship,  her  freight  and  cargo, 
to  the  payment  of  that  sum,  with  all  charges 
thereon,  m  eight  days  after  my  orrteo/  at  the 
port  of  London  ;  and  1  do  her^  make  liable 
the  eaid  veesd,  her  freight  and  cargo,  whether 
she  do  or  do  ne€  arrive  at  the  port  of  London, 
in  preference  to  all  other  debts  or  claims,  de- 
claring that  this  pledge  or  bottomry  has  now, 
and  must  have  preference  to  all  other  claims 
and  charges,  until  such  principal  sum,  with 
12/.  per  cent,  bottomry  premium,  and  all 
charges,  are  duly  paid :" 
Held,  upon  error,  that  this  was  an  instrument 
of  bottomry,  for  an  intention  sufiiciently  ap- 
peared firom  the  whole  of  it,  that  the  lender 
should  take  upon  himself  the  peril  of  the 
▼oyage ;  that  the  words  my  orrtvo/,  must  be 
understood  to  mean  [my  sAtp't  arrival,  and 
that  the  words, ' '  1  make  liable  the  eaid  veesd, 
her  freight  and  cargo,  whether  the  do  or  do  not 
arrive  at  London,*  were  intended  only  to 
give  the  lenders  a  claim  on  the  ship,  in  pre- 
ference to  other  claims,  in  case  of  the  ship's 
arrival  at  some  other  than  the  destined  port, 
and  not  to  provide  for  the  event  of  a  loss  of 
the  ship.  Simons  and  Another  v.  Hodgson, 
H.,2W.4.  50 

BOTTOMRY. 
See  BovD. 

BRIDGE. 

1.  By  the  statute  43  G.  3,  c.  59,  s.  5,  no  bridge 
thereafter  to  be  built  in  any  county,  by  or  at 
the  expense  of  any  individual  or  nrivate  per- 
son, body  politic  or  corporate,  shall  be  deemed 
a  county  bridge,  unless  erected  in  a  substan- 
tial and  commodious  manner,  under  the  di- 
rection or  to  the  satisfaction  of  the  county 
surveyor,  &c. 

Trustees  appointed  by  a  local  turnpike  act 
are  individuals  or  private  persons  within  the 
meaning  of  this  statute ;  and  therefore,  a 
bridge  erected  by  such  trustees  after  the  pass- 
ing of  the  statute,  but  not  under  the  direc- 
tion, or  to  the  satisfaction  of  the  county  sur- 
veyor, Slc,  is  not  a  bridge  which  the  inhabi- 
tants of  the  county  are  liable  to  repair.  The 
King  V.  The  Inhabitants  of  the  County  of 
DerSy,  H.,  2  W.  4.  147 

2.  To  an  indictment  against  the  inhabitants  of 
a  coun^  for  the  non-repair  of  a  foot  bridge, 
they  pleaded  that  it  was  parcel  of  a  carriage 
bridge  which  A.  B.  was  bound  to  repair  ra- 
tione  tenurae.  Replication  admitted  the 
liability  of  A.  B.  to  repair  the  carriage  bridge, 
but  denied  that  the  foot  bridge  was  pareelof 
the  same;  whereupon  issue  was  joined. 
The  evidence  was,  tnat  the  carriage  bridge 
mentioned  in  the  pleadinffs  had  been  biult 
before  1119,  and  that  certain  abbey  lands  had 
been  ordered  for  the  repairs  of  the  same,  and 
the  proprietors  of  those  lands  (of  which  tnose 
mentioned  to  be  held  by  A.  B.  were  part) 
had  always  repaired  the  bridge  so  built. 

In  1736,  the  trustees  of  a  turnpike  road, 
with  the  consent  of  a  certain  number  of  the 
proprietors  of  the  abbey  lands,  constructed  » 
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wooden  foot  bridge  along  the  outside  of  the 
parapet  of  the  carriage  bridge,  partly  con- 
nected with  it  by  brick- work  and  iron  pins, 
and  partly  resting  on  the  atone- work  of  the 
bridge. 

Held,  that  this  (being  the  foot  bridge  men- 
tioned in  the  indictment)  was  not  parcel  of 
the  carriage  bridge  which  A.  fi.  was  bound 
by  tenure  to  repair ;  and,  consequently,  that 
the  county  was  liable  to  repair  the  foot  bridge. 
The  King  t.  The  Inkahitanti  of  M^iddlaex, 
H..  2  W.  4.  201 

BY-LAW. 
See  Attoembt,  3.    Corposatiok,  2. 

CARRIER. 
See  Iksuaahcb,  2. 

CERTIFICATE. 
See  Settlembiit  bt  Hibiiio  avd  Ssbvicb,  2. 

CERTIORARI. 

1.  The  statute  13  G.  2,  c.  18,  s.  5,  requires  that 
the  party  suing  forth  any  certiorari  shall  have 
given  notice  thereof  to  the  justices  whose 
order  is  in  question.  A  certiorari  cannot  be 
issued  at  the  instance  of  any  but  the  party 
who  gave  such  notice,  although  he  avowedly 
drops  the  proceeding,  and  altnouffh  it  is  loo 
late  to  give  a  fresh  notice.  The  King  v.  The 
Jutticee  of  Kent,  H.,  2  W.  4.  250 

2.  A  notice  to  justices  of  a  motion  to  be  made 
for  a  certiorari  **  on  behalf  of  the  church- 
wardens and  overseers  of  S.,"  if  sisned  only 
by  one  churchwarden,  is  not  a  sufficient  no- 
tice bjr  "the  party  or  parties  suing  forth'* 
the  writ,  within  the  statute  13  6.  2,  c.  18,  s. 
5.  The  King  v.  The  Juetieee  of  Cambridge^ 
ehire,  T.,  2  W.  4.  887 

CHANCERY  SUIT. 
See  EzECt7Ti0N,  I. 

CHARITABLE  INSTITUTION. 
See  Rats,  6. 

CHARTER, 
^ee  CospoRATioir,  1. 

CHARTER-PARTY. 
See  Fruobt,  1. 

CHURCH. 
See  Rats,  6. 

CLAY  MINES. 
.See  Rats,  4. 

CLAUSE  OF  RE-ENTRY. 
See  Covenant,  3. 

CLERK  TO  GUARDIANS  OF  POOR. 
iSee  Rats,  7. 

CODICIL. 
See  Dbvub,  2. 


COGNOVIT. 

See  Execution,  1. 

COLLEGE. 
See  Rate,  2. 

COMPOSITION  DEED. 
See  Bill  of  Exchange,  2. 

COMPROMISE. 
See  Covenant,  4. 

CONDITION. 
See  Execution. 

CONSEQUENTIAL  DAMAGE. 
iSee  Action  on  the  Case,  2. 

CONSIGNOR  AND  CONSIGNEE. 

A  consignee  (not  the  owner)  of  goods,  receiv- 
inff  them  in  pursuance  of  a  bill  of  lading, 
whereby  the  ship-owner  agrees  to  deliver 
them  to  the  consiffnee  by  name,  he  payinc 
freight,  is  not  liable  for  general  average,  al- 
though he  has  had  notice  before  he  received 
the  goods,  that  they  have  become  subject  to 
the  charge. 

Sembte,  that  he  would  be  so  liable,  if  the 
consignor  had,  by  the  bill  of  lading,  made  the 
pavment  of  general  average  a  condition  pre- 
cedent to  the  delivery  of  the  gooda.  SeatfeY. 
Tobin,  E.,  2  W.  4.  523 

CONSTABLE. 
By  an  act  of  parliament  for  paving,  lighting, 
and  watching  the  streets  of  a  pariah,  the 
rector,  church -wardens,  overseers  of  the 
poor,  and  vestrymen  were  appbinted  trustees 
for  putting  the  act  in  execution.  By  a  sub- 
sequent act  the  trustees  appointed  to  put  the 
first  act  in  execution  were  appointed  trustees 
for  executing  that  act,  and  the  said  tmsteei, 
or  any  thirteen  or  more  of  them,  were  au- 
thorized to  elect  four  constablea  for  the  parish 
annually :  Held,  that  the  presence  of  the 
rector  at  a  vestry  for  the  election  of  a  consta- 
ble was  not  necessary,  if  thirteen  other  trus- 
tees were  present. 

The  trustees  appointed  four  constables  for 
the  year,  on  the  2l8t  December,  1829.  One 
of  the  persons  so  appointed  having  in  March, 
1830,  removed  from  the  parish,  and  given  no- 
tice of  his  removal  to  the  trustees,  they 
elected  another:  Held,  that  the  trustees, 
having  so  appointed  the  four  constables  for 
the  year,  might  also,  on  the  removal  from 
the  parish  of  one  of  the  persons  so  appointed, 
elect  another  person  in  his  stead ;  for  that 
they  were  not  functi  officio,  and  were  the 
proper  persons  to  supply  the  vacancy. 

By  the  custom  of  the  city  of  London,  all 
persons  appointed  constables  on  Saint  Tho- 
mas's Day  attend  at  Guildhall  on  Plough 
Monday,  and  are  sworn  by  the  registrar,  and 
those  who,  when  vacancies  occur,  are  ap- 
pointed at  any  other  period  of  the  year,  are 
sworn  in  before  the  registrar  at  the  Lord 
Mayor's  Court  office :  field,  that  the  cus- 
tom applied  to  all  constablea  in  the  city  of 
London,  in  whatever  manner  appointed,  and 
that  a  party  elected  oonstable  by  the  tmsteea 
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nnder  the  local  act  was  bound,  after  notice, 
to  attend  at  the  Lord  Mayor's  court  office  to 
be  sworn  in. 

Indictment  charged  that  the  defendant 
being  elected  to  the  office  of  constable,  had 
Deglected  and  refused  to  take  upon  himself 
the  execution  of  the  office.  The  proof  was 
that  he  refused  to  take  the  oath  of  office : 
Held,  that  that  was  prim&  facie  evidence  of  a 
refusal  to  take  upon  himself  the  execution  of 
the  office : 

Held,  also,  on  motion  in  arrest  of  judff- 
ment,  that  the  indictment  charged  an  of- 
fence, by  alleging  that  the  defendant  had 
wholly  neglected  and  refused  to  take  on  him- 
self the  execution  of  the  office,  and  that  it 
was  not  necessary  to  state  that  he  had  refused 
to  be  sworn.  The  King  t.  Brain,  E..  2  W.  4. 

614 
COPYHOLD. 

See  Sbttlembht  bt  Estate,  3. 

An  heir  at  law  may  devise  a  copyhold  estate 
descended  to  him,  without  having  been  ad- 
mitted, and  without  previous  payment  of  the 
k)rd*s  fine,  where  due  on  admission.  Might 
▼.Baia»,T.,2  W.4.  664 

CORPORATION. 

1-  By  letters  patent,  the  king  granted  to  the 
mayor  and  burgesses  of  Lyme  Regis,  the  bo- 
roagh  or  town  so  called,  and  also  the  pier, 
Quajr,  or  cob,  with  all  liberties  and  profits, 
&c.,  belonging  to  the  same,  and  remitted 
tleo  twenty-seven  marks  of  their  ancient 
rent,  payable  to  the  king;  and  he  willed, 
that  tne  mayor  and  burgesses,  and  their  suc- 
ceaurs,  all  and  singular  the  buildings,  banks, 
sea  shores,  &c.,  within  the  said  borough,  or 
thereto  belonging,  or  situate  between  the 
same  and  the  sea,  and  also  the  said  pier,  dtc, 
at  their  own  costs  and  charges  thenceforth 
ferever,  should  repair,  maintam,  and  support, 
as  often  as  it  should  be  necessary  : 

Held,  first,  that  the  mavor  and  burgesses 
of  Lyme  having  accepted  tne  charter,  became 
legally  bound  to  repair  the  buildings,  banks, 
sea  shores,  and  mounds. 

Secondly,  that  this  obligation  being  one 
which  concerned  the  public,  an  indictment 
would  lie,  in  case  of  non-repair,  against  the 
niayor  and  burgesses  for  their  general  de- 
&alt,  and  an  action  on  the  case  for  a  direct 
and  particular  damaee  sustained  in  conse- 

5aence  by  an  individual.     The  Mayor  and 
^urgetttM  of  Lyme  Begis  v.  Henley,  Esq, 
(»err»r),  H.,2  W.4.  77 

2-  A  gas  light  company  was  incorporated 
by  act  of  parliament,  which  provided  that 
eighteen  shareholders  should  be  directors, 
u^  as  such  should  use  the  common  seal, 
manage  the  affairs  of  the  company,  lay  out 
money,  purchase  lands,  dtc,  and  make  con- 
tracts for  lighting  and  for  the  sale  of  mate- 
rials. The  company  was  empowered  to 
make  by-lawi  under  seal  for  its  government, 
■nd  for  regulating  the  proceedings  of  the  di- 
tectors,  officers,  servants,  d&c.  At  a  meetins 
of  the  company,  a  resolution  was  passed, 
not  under  seal,  that  a  remuneration  should  be 
allowed  to  every  director  for  his  attendance 
on  courts,  committees,  &.C.,  viz.,  one  guinea 
fereach  time: 

Held,  that  a  director  who  had  attended 


courts,  &c.,  could  not  roamtain  an  action  for 
payments  according  to  the  above  resolution, 
for  that  it  was  not  a  by-law  within  the  sta- 
tute, nor  a  contract  (if  such  could  have  been 
available)  to  pay  the  directors  or  any  of  them 
for  their  attendances,  and  the  directors  could 
not  be  considered  as  servants  to  the  company, 
and,  as  such,  entitled  to  remuneration  lor 
their  labour  according  to  its  value. 

Quaere,  whether  a  company  incorporated 
for  the  purpose  of  manufacturing,  can  con- 
tract, otherwise  than  under  seal,  for  service, 
work,  and  the  supply  of  goods  for  carrying 
on  the  business.  Ihtnston  and  Clarke  r.  The 
Inmerial  Gas  Light  and  Coke  Company.  H., 
2  yv ,  4.  2d2 

3.  B^  a  chapter  of  Queen  Elizabeth,  the  corpo- 
ration of  the  Trinity  House  of  Hull  are  au- 
thorized to  take  certain  duties  '*  in  the  port 
of  the  town  of  Kingston-upon-HuU,  and  in 
all  places  within  tne  limits  and  liberties 
thereof,  that  is  to  say,  in  all  havens,  creeks, 
and  other  places  where  our  cicatomer  of  Hull 
by  virtue  of  his  office  hath  any  authority  to 
take  any  custom,"  Slc.  ;  and  they  are  also 
empowered  to  exercise  jurisdiction  over  cer- 
tain disputes  arising  within  the  same  limits 
and  liberties;  and  moreover,  to  forbid  any 
mariner  of  the  port  of  Hull,  or  the  said  limits, 
to  take  charge  as  pilot  of  any  ship  to  cross 
the  seas,  except  such  as  shall  be  first  exa- 
mined by  them,  whom,  if  they  find  sufficient, 
they  shall  receive  into  their  guild,  and  give 
him  a  writing,  signifying  the  countries, 
coasts,  and  places  for  which  he  shall  be  so 
found  sufficient ;  and  they  are  authorized  to 
punish  any  person  who  shall  take  charge 
upon  him  as  pilot  to  cross  the  seas  without 
their  allowance. 

The  limits  in  question  extended  many 
miles  up  the  Humber  and  river  Ouse. 
Goole,  a  place  within  those  limits,  situate 
on  the  Ouse,  and  where  the  customer  of  Hull 
had  formerly  exercised  jurisdiction,  was  con- 
stituted a  port  in  1828.  Till  after  that  time 
the  Trinity  House  had  never  licensed  pilots 
to  take  charge  of  vessels  upon  the  Ouse.  or 
the  Humber  above  Hull  Roads,  and  they  had 
on  one  or  two  occasions  refused  to  interfere 
with  the  pilotage  of  those  pans :  but  they 
had  exercised  the  other  powers  given  by  the 
charter,  both  on  the  Humber  and  on  the 
Ouse  beyond  Groole.  Before  the  erection  of 
that  port  scarcely  any  foreisn  trade  was  car* 
ried  on  with  places  above  Hull  Roads : 

Held,  that  the  power  given  by  the  charter 
to  license, dLC,  in  all  places  where  the  custo- 
mer of  Hull  had  authority  to  take  custom, 
extended  over  all  the  limits  within  which 
the  customer  might  so  act  at  the  time  when 
the  charter  was  granted,  and  was  not  con- 
fined to  the  jurisaiction  of  the  customer  for 
the  time  being:  conseauently  that  Goole, 
though  now  an  independent  port  as  to  cus- 
toms, was  still  subject  to  the  charter  in  re- 
spect of  the  licensing  of  pilots. 

Held  also  that,  under  the  above  circum- 
stances, the  forbearance  of  the  corporation  in 
former  times  to  license  pilots  above  Hull 
Roads  could  not  affect  their  right  to  enforce 
the  charter  on  this  head,  when  it  became 
necessarv. 

Held  further,  that  it  was  not  requisite,  by 
the  terms  of  the  charter,  that  every  license 
should  be  for  crossing  the  seas ;  but  that  the 
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corporation   mifht   mnt   a  more   limited 
license ;  ae  from  Goole  to  Hall  Roads. 

Sect.  6  of  the  general  pilot  act,  6  G.  4,  c. 
125,  which  enacts,  that  it  shall  be  lawful  for 
the  Trinitv  House  of  Hull  and  Newcastle  to 
appoint  sub-commissionen  of  pilotage  to  ex- 
amine and  license  pilots,  is  permiBsive  and 
not  imperative.  Aiiby  qui  iam  v.  Raper^ 
H.,  2  W.  4.  284 

4.  In  the  city  of  York,  which  was  incorporated 
before  the  time  of  memory,  there  had  been 
a  oourt  from  very  ancient  times  held  iirat, 
before  the  mayor  and  bailiffs,  and  after  a 
charter  of  Ric.  2,  before  the  mayor  and 
sheriffs.  By  a  by-law  made  in  the  3  dD  4 
Philip  and  Mary,  by  a  select  bodv  of  the 
corporation,  who  oad  made  rulea  ana  regula- 
tions as  to  the  practice  of  the  court,  and  who 
had  at  their  discretion  selected  the  persons 
admitted  to  practise  as  attorneys  there,  it  was 
ordered,  that  from  thenceforth  there  should 
be  no  more  than  four  persons  admitted  to  be 
attorneys  in  the  sheriff's  court ;  and  from 
that  time,  it  did  not  appear  that  any  more 
than  the  number  had  ever  been  allowed  to 
practise :  Hsld,  that  the  by-law  was  rea- 
sonable, and  that  the  usage  limiting  the 
number  of  attornevs  to  four  was  sufficiently 
ancient  to  satisfy  the  statute  2  G.  2,  c.  23,  s. 
11.  Tkt  King  V.  The  Sheriffa  of  the  City  of 
York,  2  W.  4.  770 

COSTS. 

I^ee  Arbitrament,  I,  2.  Attorney,  4.  Cove- 
nant, 4.    Practice,  3,  4.    Trespass,  1. 

COUNTY  BRIDGE. 
See  Bridge. 

COUNTY  COURT. 

The  cause  assigned  at  the  end  of  a  writ  of 
pone,  for  removing  the  plaint  from  the 
county  court,  is  mere  form,  and  not  traver- 
sable by  the  sheriff.  Parkee  v.  Ronton,  H., 
2  W.  4.  105 

COURT  LEET. 
See  Pleading,  6. 

1.  A  custom  in  a  manor  for  the  leet  jurv  to 
break  and  destroy  measures  found  by  them 
to  be  false  is  lawful. 

In  a  plea  of  justification,  grounded  on  such 
custom,  it  is  enough  to  say  that  the  measures 
were  found  by  the  jury  to  be  false,  without 
alleging  that  they  were  so. 

A  court  leet  holden  on  the  28th  of  April 
was  ac^ourned,  after  the  jury  had  been 
sworn  in,  till  the  15th  of  December,  which 
day  was  siven  them  to  roske  their  present- 
ments :  Held,  that  an  adjournment  of  such 
duration  (whicn  was  admitted  to  be  accord- 
ing to  the  custom  of  the  manor)  was  not  ne- 
cessarily unreasonable.  Wilcock  v.  Windsor 
and  Othere,  H.,  2  W.  4.  43 

2.  In  trespass  for  seizing  weights  and  mea- 
sures, four  defendants  pleaded,  that  they 
were  sworn  with  divere,  to  wit,  twenty 
othere,  as  a  leet  jury,  according  to  the  cus- 
tom of  the  manor  of  Stepney ;  and  that  the 
custom  was  for  the  jury  $o  twom  to  examine 
weights  and  measures  within  the  manor,  and 
seize  them  if  defective ;  and  they  aUeged, 


that  tbey,  the  defendants,&«MgMifladbjfsrv 
so  sworn  as  aforesaid,  examined  and  seised 
the  plaintiff's  weights  and  measures,  which 
they  found  defective.  Replication  de  iojorii 
There  was  evidence  at  the  trial  that  oaij 
five  of  the  leet  jurore  were  actually  in  the 
plaintiff's  .shop  when  the  defeodanu  made 
the  seizure  there,  Uiough  the  rest  were  cloie 
at  hand ;  but  the  Juoge  refused  to  let  anj 
question  go  to  the  jury  on  this  part  of  the 
case,  being  of  opinion  that  the  objection  waa 
on  the  record : 

Held,  that  the  objection  was  on  the  reoord, 
and  was  valid ;  it  not  appearing  by  the  piet 
that  the  examination  and  seizure  were  made 
by  the  jury  sworn  at  the  court  leei,  accord- 
ing to  the  custom.  Sheppard  v.  HeU  and 
Othere,  E.,  2  W.  4.  433 

COVENANT. 
See  Bankrupt,  1.    Pleadivg,  3, 5. 

1.  By  indenture  reciting  a  power  vested  in  A. 

B.  to  dispose  of  certain  premises,  and  that 

C.  D.  had  contracted  to  purchase  them, 
A.  B.  appointed  and  conveyed  them  to  the 
use  of  C.  D.,  his  hein,  &c.,  and  covenanted 
that  the  power  in  A.  B.  was  then  in  force, 
and  not  executed ;  and  also  that  he,  A.  B., 
then  had  in  himself  ^ood  right,  title,  power, 
and  authority  to  limit  and  appoint,  and  lo 
grant,  bargain,  sell,  d&c  the  premises  to  the 
said  uses:  and  further  that  the  premtaea 
should  be  neld  and  enjoyed  to  the  said  nses, 
without  the  let  or  interruption  of  A.  B.,  or 
any  claiming  under  or  in  trust  for  him;  and 
also  for  further  assurance  by  A.  B.,  and  all 
so  claiminff :  Held,  that  the  second  coTe- 
nant  was  absolute  for  good  title  sgainat  all 
persons,  and  not  to  be  qualified  by  reference 
to  the  other  covenants,  inasmodi  as  there 
were  no  words,  either  in  the  second  coTe- 
nant  itself,  or  in  preceding  or  subseqoeot 
ones,  to  connect  it  with  tnem.  SantA  r. 
Compton  and  Othere,  H.,  2  W.  4.  139 

2.  Proviso  in  a  lease,  giving  power  of  re-entrj 
if  the  lessee  '*  shsildo  or  cause  to  be  done 
any  act,  matter,  or  thing  contrary  to  and  in 
breach  of  any  of  the  covenants,*^  does  not 
apply  to  a  breach  of  the  covenant  lo  repair, 
the  omission  to  repair  not  being  an  oet  de»e 
within  the  meaning  of  the  proviso.  Dot  dm. 
Sir  W.  Ahdy  v.  Stevens,  H..  2  W.  4.      299 

3.  A  lease  contained  a  covenant,  among  others, 
that  the  tenant  should  not  carry  any  hay, 
&c.,  off  the  premises,  under  a  penalty  of  m. 
per  ton,  and  a  clause  followed  which  enume- 
rated all  the  covenants  except  the  ahofe, 
and  provided,  that  upon  breach  of  aay  of  At 
covenants,  the  lessor  might  re-enter :  Held, 
that  the  penalty  of  5/.  did  not  prevent  (be 
clause  of  re-entry  from  applying  to  the 
above  covenant,  the  words  ot  theprowo 
being  large  enough  to  comprehend  it.  jp*' 
dem.  Antrobus  v.  Jepson  and  Another,  G«r 
W.  4.  ^ 

4.  The  defendant  conveyed  premises  to  the 
plaintiff,  and  covenanted  for  good  title.  An 
action  of  formedon  was  afterwards  brooghi 
Bj^ainst  the  plaintiff  by  a  partjr  having  hem 
title,  and  the  plaintiffoompromised  it  wriSOi: 

Held,  that  the  plaintiff,  in  an  action  for  the 
breach  of  covenant,  might  recover  the  whole 
sum  80  paid,  and  his  coats,  as  between  attor- 
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ney  and  dwni«  in  thd  compromia«d  suit, 
thooffh  be  had  given  no  notice  of  that  anil  to 
the  aefendant.  For  in  an  action  on  a  general 
guarantee,  the  onlj  effect  of  auch  want  of  no- 
tice to  the  indemnifying  party  ia  to  let  in  proof 
on  bis  part,  that  the  compromise  was  impro- 
TidentlT  made,  and  it  lies  on  him  to  esta- 
blish that  fact,  which  was  not  done  in  the 
present  case.  Smith  v.  Compton  and  Olhert, 
Euaaors,  E.,  2  W.  4.  407 

3.  A  lease  was  granted  in  1759  for  ninety-nine 
years,  if  certain  parties  ahould  so  long  live. 
The  lessees  in  1818  demised  the  premises  to 
P.  for  sixty-two  ^ears,  from  the  25th  of 
March,  1821,  if  their  interest  should  so  lon^r 
continoe,  subject  to  a  rent  of  422.  and  van- 
OQs  covenants,  with  a  proviso  for  re-entry  in 
case  of  default.  P.  had  already  the  rever- 
sioD  in  fee,  subject  to  a  mortgiLge  granted  by 
him  before  the  last-mentionea  demise.  Bv 
lease  and  release  executed  in  1820,  to  which 
the  mortgagee  was  a  party,  P.  in  considera- 
tion of  a  sum  of  money  (part  of  which  went 
to  discharge  the  mortgage),  conveyed  the 
premises  in  fee  to  a  purchaser,  to  whom  the 
morteagee  also  assigned  his  term ;  and  it  was 
BtipaUited  that  the  purchaser  ahould  retain 
300^.  of  the  purchase-money,  upon  trust  that 
if  P.  should  pay  the  42/.  rent,  and  perform 
the  covenants  contained  in  the  lease  of  1818, 
the  purchaser  should  pay  over  to  him  the 
2001.  at  the  expiration  of  the  term,  or  extin- 
^iahment  of  the  lease  of  1759,  and  interest 
in  the  mean  time :  Held,  that  the  deed  of 
1818  was  an  assignment  of  all  the  interest  of 
the  then  lessees  to  P.,  and  that  by  the  con- 
veyance of  1820  that  interest,  as  well  as  the 
reversion  in  fee,  passed  to  the  purchaser,  and 
(the  mortgage  heing  at  the  same  time  put  an 
end  to)  the  term  bocame  merged  in  the  inhe- 
ritance ;  and  consequently,  that  as  soon  as 
the  term  became  vested  in  the  purchaser,  P. 
was  discharged  from  the  rent  and  covenants, 
and  entitled  to  the  300Z.  Thorn  v.  Wqol- 
c»tAe,  E.,  2  W.  4.  586 

CUSTOM. 
See  EviDSNCi,  8.  Maitdamtts,  2. 
By  ancient  custom,  a  select  vestry  was  to  con- 
att  of  the  rector,  churchwardens,  and  those 
who  had  served  the  office  of  upper  church- 
warden, and  other  pariahioners,  to  be  elected 
by  the  vestrymen.  The  practice  in  modern 
times  had  been  to  elect  as  vestrymen  those 
parishioners  only  who  had  been  fined  for  not 
serving  the  office  of  upper  churchwarden : 
Held,  that  they  were  eood  vestrymen. 

By  the  custom  of  the  city  of  London,  all 
persons  appointed  constables  on  St.  Tbo- 
ntts's  day,  attend  at  Guildhall  on  Plough- 
Monday,  and  are  sworn  bjr  the  registrar,  and 
those  who,  when  vacancies  occur,  are  ap- 
pointed at  any  other  period  of  the  year,  are 
sworn  in  before  the  registrar  at  the  lord 
tBtyor's  court  office :  Held,  that  that  custom 
applied  to  all  constables  in  the  city  of  Lon- 
^,  in  whatever  manner  appointed.  The 
^»gv.  BfBMi,  E.,2W.4  614 

DAM. 
6'eeRATB,  1. 

DEED. 
^'eeAiisi7iTT,2.  BilloySalb.  Covbnamt,!. 


DETERMINATION  OF  SUIT. 
See  EviDSNCS,  5. 

DEVISE. 

See  COFTBOLD,   1. 

1.  Devise  of  '*  all  mv  messuaees  situate  at,  in, 
or  near  a  street  called  SnieHill,  in  Sheffield, 
which  I  lately  purchased  of  the  Duke  of 
Norfolk's  trustees.*'  The  testator  had  four 
houses  in  Sheffield,  about  twenty  yards  from 
Snig  Hill,  and  two  houses  about  400  yards 
from  it,  in  a  place  called  Gibraltar  Street, 
also  in  the  town  of  Sheffield.  He  purchased 
all  the  houses  by  one  conveyance,  and  re- 
deemed the  land-tax  upon  all  by  one  con- 
tract.   He  had  no  other  houses  in  Sheffield : 

Held,  that  the  terms  "  at,  in,  or  near  Snig 
Hill,"  did  not  apply  to  the  houses  in  Gibral- 
tar Street ;  and  that,  there  being  four  houses 
which  answered  all  the  terms  of  the  devise, 
it  must  be  understood  as  meant  to  pass  those, 
and  not  the  two  to  which  only  part  of  the 
description  applied.  Doe  dem.  Aehforth  v. 
Bower,  E.,  2  W.  4.  453 

2.  Testator  devised  all  his  real  estates  in  Ja- 
maica, and  all  the  residue  of  his  real  estate, 
to  trustees  in  fee,  for  the  benefit  ultimately, 
of  his  heirs  at  law.  By  a  codicil  he  be- 
queathed to  another  party  1200/.  (the  amount 
of  a  bond  debt),  and  further  devised  as  fol- 
lows i-^*'  I  also  bequeath  to  him  my  cham- 
bers in  Albany,  for  which  I  paid  600  guineas, 
with  all  my  furniture,  except  such  articles  as 
I  may  particularly  except  from  this  dona- 
tion.'^ The  testator  had  bought  the  fee  sim- 
ple of  these  chambers  (of  which  he  died 
seised)  for  6(X)  euineas ;  and  he  had  no  other 
chambers  in  Albany :  Held,  that  the  devisee 
under  the  codicil  took  only  a  life  estate. 
Doe  dem.  Sewell  v.  Parrait,  £.,  2  W.  4.   469 

3.  Testator  being  seised  in  fee  of  the  premises 
after  mentioned,  devised  as  follows:  —  '*I 
give  and  bequeath  to  my  wife  my  freehold 
ettate  called  Founeelte,  during  her  natural 
life.  I  give  to  my  son  Richard,  my  heir, 
after  the  death  of  my  wife,  lOZ.  Item,  dU  the 
above  bequeathed  land;  epoda,  and  chattels, 
after  the  death  of  my  wife,  I  give  and  devise 
to  my  son  Richard,  to  my  son  Thomas,  to 
my  son  Robert,  and  to  every  other  of  my 
children  then  in  being,  share  and  share  alike, 
equally  to  be  parted  between  them :"  Held, 
that  under  this  devise  the  children  only  took 
life  estates,  in  their  respective  shares,  after 
the  death  of  the  wife.  Doe  dem.  Norrie  and 
Others  V.  Tucker,  E.,  2  W.  4.  473 

4.  J.  C.  devised  a  dwelling-house  to  his  brother 
and  sister  for  their  lives,  and  the  life  of  the 
survivor,  and  after  their  decease  to  John  H., 
E.  C,  and  S.  H.  (their  children),  share  and 
share  alike,  they  paying  out  of  the  same  unto 
four  persons  therein  named,  the  sum  of  10/., 
to  be  paid  to  them  when  they  should  attain 
their  several  ages  of  twenty-one  years,  by  the 
testator's  executrixes ;  ana  he  appointed  &.  C. 
and  J.  H.,  two  of  the  devisees  m  remainder, 
his  executrixes:  Held,  that  the  10/.  was  a 
charge  on  the  devisees  in  remainder  in  respect 
of  the  estate,  and  that  they  took  a  fee.  Doe 
dem.  Thorn  v.  PAi//^f ,  T.,  2  W.  4.         753 

5.  Testator  devised  lands  to  trustees,  and  the 
survivor  of  them,  and  the  heirs  of  such  sur- 
vivor, in  trust  for  F.  W.,  then  an  infant,  till 
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he  should  arrive  at  the  a^e  of  twenty-one 
years,  upon  his  legally  taking  and  using  the 
testator's  surname ;  and  then,  upon  his  at- 
taining such  age  and  taking  that  name,  ha- 
bendum to  him  for  life ;  and /rom  and  after 
kii  decease^  to  hold  to  the  trustees,  and  the 
BurviTor  of  them ;  and  the  heirs  of  such  sur- 
vivor to  preserve  contingent  remainders,  in 
trust  for  the  heirs  male  of  F.  W.  taking  the 
testator's  name,  and  the  heirs  and  assigns 
of  such  male  issue  for  ever ;  but,  in  default  of 
such  male  issue  then  over:  Held,  that  the 
trustees  did  not  take  the  leeal  estate  in  the 
lands  devised,  but  that  F.  w.  took  a  legal 
estate  tail  in  them  on  his  coming  of  age,  and 
adopting  the  testator's  surname.  Na$h  and 
Othert  V.  Coate$,  T.,  2  W.  4.  839 

DISTRESS. 
See  Executor,  5.    Replevin,  1. 

The  42  G.  3,  c.  116,  s.  69,  authorizes  bodies 
corporate  for  the  purpose  of  redeeming  land 
tax  charged  on  their  lands,  under  the  restric- 
tions therein  mentioned,  to  sell  and  convey 
any  lands  whereof  they  shall  be  in  actual 
possession,  or  entitled  beneficially  to  the 
rents  or  profits,  or  the  fee  simple  or  inheri- 
tance of  any  lands  belongmg  to  them  which 
....         f  .  jf.*  .        . 


have  been  or  shall  be  eranted  or  de- 
mised for  anv  beneficial  lease  for  life  or  lives, 
or  years,  and  also  the  rents  and  services,  and 
other  profits,  reserved  or  payable  in  respect 
>  of  such  leasehold  tenements. 

Sect.  76  enacts,  that  no  sale  shall  be  valid 
unless  two  of  the  commissioners,  appointed 
by  sect.  72  of  the  act,  shall  certify  their  as- 
sent bjf  signing  and  sealing  the  deed  of  sale 
as  parties  thereto. 

A  prebendary  agreed  by  writing,  but  not 
by  deed,  in  consideration  of  a  sum  in  3  per 
cent,  stock  (of  the  amount  necessary  for  re- 
deeming the  land  tax),  to  convey  to  a  lessee 
then  in  possession,  a  part  of  the  prebendal 
estate  in  reversion,  such  part  to  be  set  out 
and  valued  by  A.  B.,  ana  approved  by  the 
king's  commissioners.  The  lessee  furnished 
the  sum  required  for  purchasing  the  stock, 
and  the  prebendary  concluded  the  necessary 
contract  with  the  land  tax  commissioners, 
transferred  the  stock  into  the  names  of  the 
commissioners  for  reducing  the  national  debt, 
and  had  the  contracts  duly  registered ;  the 
land  was  also  set  out  and  valued ;  but  the 
lessee  then  refused  to  sign  the  necessary  me- 
morial for  the  purpose  of  obtaining  the  ap- 
probation of  the  king's  commissioners,  pur- 
suant to  sect.  76.  The  prebendary  atter- 
wards  distrained  upon  an  under  tenant  of  the 
land  for  the  amount  of  the  redeemed  land 
tax,  as  additional  rent,  pursuant  to  sect.  88 : 
Held,  that  there  had  been  no  valid  sale  of  the 
land  for  want  of  the  assent  of  the  commis- 
sioners, and  because,  in  order  to  comply 
with  the  provisions  of  the  69th  section,  the 
prebendary  ought  to  have  sold  not  only  the 
fee  simple,  ana  inheritance  of  the  lands  de- 
mised, but  also  the  rents,  services  and  other 
profits: 

Held,  also,  that  he  had  no  right  to  dis- 
train by  sect.  88,  until  the  precise  quantity 
of  land,  and  the  portion  of  reserved  rent  to  be 
sold,  were  ascertained  by  the  commissioners. 
Warner  y.  PatAeti,  Clerk,  T.,  2  W.  4.    920 


DOCK  COMPANY. 
See  Arbitrauekt. 

EJECTMENT. 
See  EviDEKCE,  11. 

1.  In  ejectment  under  the  statute  11  6. 4,  and 
1  W.  4,  c.  70,  s.  36,  it  is  no  ground  for  set- 
tine  aside  a  verdict  for  the  plaintifl^,  that  he 
dianot  sive  six  clear  days'  notice  of  trial,  as 
required  by  that  section:  the  defendant 
having  appeared  and  made  his  defence.  Doe 
dem.  jintrobuM  v.  Jepeon  and  Another,  E.,2 
W.  4.  402 

2.  Heir  in  tail  brought  ejectment  against  s  de- 
fendant who  had  been  in  receipt  of  rents 
thirty  years  during  the  life  of  the  ancestor  in 
tail,  and  seven  vears  after  his  death.  The 
ancestor  had  had  seisin  :  Held,  that  such  pos- 
session by  the  defendant  was  no  bar  to  the 
action,  and  that  the  lessor  of  the  plaintiff  wu 
not  bound  to  rebut  the  presumption  arising 
from  such  possession  by  showing  that  the 
ancestor  had  not  conveyed  by  fine  and  reco- 
very. Doe  dem.  Smith  v.  Fike  and  Another, 
T.,  2  W.  4.  738 

ELECTION. 
See  ExBctTTOR,  3. 

ENROLMENT. 
See  AvAUiTT,  2. 

ESCAPE  OF  DISTRESS. 
See  Trespass,  5. 

EVIDENCE. 
See  Bridge,  2.    Covenant,  4.    Hiobwat,  2, 
Hundred,  Action  against,  1.    Pleadiso, 
3,  4,  6.     Stamp,  1.    Statute   of  Luita- 

TIONS,  2. 

1.  A  notice  to  produce  deeds  was  served  on 
defendant's  attorney,  in  Essex,  on  Saturday, 
the  commission  day  of  the  assiies  beioe 
Monday ;  the  attorne]^  went  to  London  ana 
fetched  them.  A  notice  was  served  on  the 
Monday  evening  to  produce  another  deed. 
The  attorney  stated  he  had  been  to  town  to 
fetch  the  deeds ;  and  if  the  plaintiff  would 
pay  the  expense  of  sendins  for  this  from 
town,  where  it  was,  it  should  be  had.  No 
offer  to  pay  was  made,  and  the  trial  was  on 
Thursday  :  Held,  that,  under  these  circiun- 
stances,  the  plaintiff  was  not  entitled  to  give 
secondary  evidence  of  the  last-mentioned 
deed.   Doe  dem,  Curtis  v.  Spitty,  H.,2  W.  4. 

1S2 

2.  Indictment  charged  the  defendant  with 
keeping  certain  enclosed  lands  near  the 
king's  highway  for  the  purpose  of  persons 
frequenting  the  same  to  practise  rifle  shoot- 
ing, and  to  shoot  at  pigeons  with  fire-arms: 
ana  that  he  unlawfully  and  injuriously  caused 
divers  persons  to  meet  there  for  that  purpose, 
and  suffered  and  caused  a  great  number  of 
idle  and  disorderlv  persons,  armed  with  fire- 
arms, to  meet  in  the  highways.  &.C.,  near  the 
said  inclosed  grounds,  discharging  fire-anns, 
making  a  great  noise,  &c.,  bv  which  the 
kinff's  subjects  were  disturbea  and  put  in 
peru. 
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At  ihe  trial  it  was  proved  that  the  defen- 
dant bad  converted  hia  preoiiaea,  which  were 
Btuated  at  Bayawater,  in  the  county  of  Mid- 
dlesex, near  a  public  highway  there,  into  a 
thootine  ground,  where  peraons  came  to  ahoot 
with  rioea  at  a  target,  and  also  at  pigeona ; 
and  thai  aa  the  pigeons  which  were  nred  at 
freaaently  eacaped,  peraons  collected  outside 
of  toe  ground,  and  in  the  neighbouring  fielda, 
to  ahoot  at  them  as  they  strayed,  causing  a 
great  noise  and  disturbance,  and  doing  mis- 
chief  by  the  shot :  Held,  that  the  evidence 
lapported  the  allegation,  that  the  defendant 
caaaed  such  persona  to  aasemble,  discharging 
fire-arms,  inasmuch  as  their  doing  so  was  a 
probable  conaequeoce  of  hia  keeping  ground 
for  ahooiing  pigeons  in  such  a  place.  The 
ifia^v.ifoore,  H.,2W.4.  184 

3.  A  bill  of  exchange  waa  drawn  by  A.  on  B.. 
and  endorsed  to  (J.  The  bill  waa  not  satisfied 
when  due,  but  part  paymenta  were  after- 
wtrda  made  by  the  drawer  and  acceptor. 
Two  yeara  after  it  had  become  due,  D.  paid 
ibe  balance  to  C.  the  holder,  and  the  latter 
eodoned  the  bill,  and  wrote  a  receipt  on  it 
in  general  terms :  Held,  that  the  receipt  was 
not  conclusive  evidence  that  the  bill  had 
been  aatisfied  either  by  the  acceptor  or  draw- 
er, bat  that  parol  testimony  was  admissible 
10  explain  it ;  and  it  appearing  thereby  that 
D.  paid  the  balance,  not  on  tne  account  to 
the  acceptor  or  drawer,  but  in  order  to  ac- 
qnire  an  intereat  in  the  bill  as  purchaser,  it 
might  be  endorsed  by  D.  after  it  became  due, 
ao  as  to  give  the  endorsee  all  the  rights  which 
C.  the  holder  had  before  the  endorsement, 
and  such  endorsee  miffht  therefore  recover 
from  the  drawer  the  balance  unpaid  by  him. 
Orna  v.  Xey  and  Aiwlher,  H.,  2  W.  4,  313 

4-  In  trespaas  against  the  sheril!'  and  an  execu- 
tion creditor  Tor  seizing  goods  of  A.,  which 
the  plaintiiTs  claimed  aa  aasignees  under  a 
joint  commission  againat  A.  and  B.,  the 
plaintiffs,  in  support  of  the  joint  commission, 

Sve  evidence  of  acts  and  declarationa  of  B., 
;  the  purpoae  of  abowing  that  he  had  be- 
come bankrupt :  Held,  that  thia  evidence 
was  inadmissible;  and  that  the  Court,  in 
granting  s  new  trial  on  this  ground,  could 
not  limit  the  inouiry  on  such  second  trial  to 
the  question  of  B.'s  bankruptcy ;  for  that,  in 
caaea  where  a  bill  of  exceptiona  might  be 
tendered,  but  an  application  for  a  new  trial 
»  made  instead,  the  new  trial  must  be  grant- 
ed generally,  and  cannot  be  reatrained  to  a 
particular  point.  Bernateoni  and  Otken  v. 
,  fer«6roa«r,  H.,  2  W.  4.  372 

^>  In  an  action  for  a  malicioua  arrest,  proof 
that  no  declaration  was  filed  or  delivered 
within  a  year  after  the  return  of  the  writ,  is 
>ufBeient  to  show  a  determination  of  that 
.  iw.    Pierce  v.  StreH,  H.,  2  W.  4.  397 

<>•  The  master  of  an  apprentice  having  had  the 
uuentnre  in  hia  possession,  failed  in  business, 
snd  an  attorney  took  the  management  of  his 
araira,  and  custody  of  his  papera,  which  he 
g*PMted,  but  did  not  find  the  indenture : 
Held,  that  thia,  after  the  master's  death,  was 
a  uificient  case  to  let  in  secondary  evidence 
of  the  indenture,  thouffh  hia  widow  was  still 
inring,  and  no  iMuiry  had  been  made  of  her 
iMoecting  it.  The  King  v.  The  InhabUante 
«/  PiddUkintan,  £.,  2  W .  4.  460 

7- Testator  bequeathed  a  term  in  premises  to  S. 
bia  executors,  dtc,  in  trust  to  sell  and  dispose 
Vol.  XXIIL— 28 


of  the  same,  as  might  seem  most  advan- 
tageous, and  apply  the  proceeda  to  the  main- 
tenance of  testator's  son  during  his  life.  He 
bequeathed  the  remainder,  after  the  eon's 
decease,  to  such  uses  as  the  son  should  by 
will  appoint,  and  he  appointed  S.  his  execu- 
tor, when  tne  testator  died,  his  journeyman 
was  managing  his  business  on  the  premises, 
as  he  had  done  for  some  yeara,  and  the  tea- 
tator's  son  resided  there. 

At  the  funeral  S.  said,  in  presence  of  the 
journeyman  and  other  persons,  "  The  house 
is  young  B.'s,"  (meanine  the  son);  '*  T. 
must  stay  in  the  house  and  go  on  with  the 
business,  but  young  B.  must  have  a  biding 
place."  T.  accordingly  continued  on  the 
premises,  carrying  on  the  business,  paying 
no  rent,  but  maintaining  the  testator'a  son, 
who  was  weak  in  intellect,  and  unable  to 
provide  for  himself.  S.  lived  twenty  years 
afterwarda,  and  did  not  interfere  further  with 
the  property :  Held,  that  thia  was  sufficient 
evidence  of  a  disposal  of  the  property  by  S. 
according  to  the  trusts  in  the  will,  and  that 
he  had  assented  to  take  under  the  will  aa 
legatee  in  trust,  aud  not  aa  executor.  Doe 
dem.  Sturgee  v.  TaUkdl,  T.,  2  W.  4.        675 

8.  In  a  lease,  inter  alia,  of  a  rabbit  warren, 
lessee  covenanted  that,  at  the  expiration  of 
the  term,  he  would  leave  on  the  warren 
10,000  rabbits,  the  lessor  paying  for  them 
60/.  per  thousand :  Held,  in  an  action  by  the 
lessee  against  the  lessor  for  refusing  to  pay 
for  the  rabbita  left  at  the  end  of  the  term, 
that  parol  evidence  was  admissible  to  show, 
that  by  the  custom  of  the  country  where  the 
lease  was  made,  the  word  thousand,  as  ap- 
plied to  rabbits,  denoted  twelve  hundred. 
Smith  and  Another  v.  Wilson,  T.,  2  W.  4. 

728 

9.  In  treapass  for  cutting  lines  of  the  plaintiff, 
and  throwing  down  linen  thereon  hanging ; 
defendant  pleaded  that  he  waa  poaaessed  of 
a  close,  and  becauae  the  linen  was  wrong- 
fully in  and  upon  the  close,  he  removed  it. 
Replication,  tnat  J.  6.  being  seised  in  fee  of 
the  cloee,  andof  ameaauage  with  the  appur* 
tenancea  contiguous  to  it,  by  lease  and  releaae 
conveyed  to  W.  H.  the  messuage,  and  all  the 
eaaements,  liberties,  privileges,  &c.  to  the 
said  measuage  belonging,  or  therewith  then 
or  late  used,  dec. ;  tnat  before  and  at  the 
timeof  auch  conveyance,  the  tenanta  and  oc- 
cupiers of  the  messuage  lued  the  eaaement, 
&c.,  of  fastening  ropes  to  tne  said  messuage, 
and  across  the  close  to  a  wall  in  the  aaid  cloee, 
in  order  to  hang  linen  thereon,  andof  hanging 
linen  thereon  to  dry  aa  often  aa  they  had  occa- 
sion so  to  do  at  their  free  will  and  pleasure,  and 
that  the  plaintiff,  being  tenant  to  W .  H.  of  the 
aaid  meaauage,  did  put  up  the  linea,  &c.  Re- 
joinder took  issue  on  the  right  as  alleged  in  the 
replication :  Held,  that  proof  of  a  privilege  for 
the  tenanta  to  hang  lines  across  tne  yard,  for 
the  purpose  of  drying  the  linen  of  their  own 
famuiea  only  did   not  aupport  the  alleged 


right.    Drewellv.Towler,T.,2W.4        735 

0.  Heir  in  tail  brought  ejectment  against  a 

defendant  who  hacT  been  in  receipt  of  the 


rents  thirty  yeara  during  the  life  of  the  an- 
cestor in  tail,  and  seven  yeara  after  hia  death. 
The  anceator  had  had  seisin:  Held,  that 
such  possession  by  the  defendant  waa  no  bar 
to  the  action,  and  that  the  lessor  of  the  plain- 
tiff waa  not  bound  to  rebut  the  presumption 
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arising  from  such  poBseasion,  by  showing 
that  the  ancestor  had  not  conveyed  by  fine 
and  recovery.  Doe  dem.  Smith  v.  Pike  and 
Another,  T.,  2  W.  4.  738 

11.  J.  C.  devised  a  dwelling-house  to  his 
brother  and  sister  for  their  lives,  and  the  life 
of  the  survivor,  and  after  their  decease  to 
John  H.,  E.  C,  and  S.  H.  (their  children), 
•hare  and  share  alike,  they  pajring  out  of  the 
same  unto  .four  persons  therein  named,  the 
sum  of  102.,  to  be  paid  to  them  when  they 
should  attain  their  several  ages  of  twenty - 
one  years  by  the  testator's  executrixes,  and 
he  appointed  E.  C.  and  J.  H.  two  of  the 
devisees  in  remainder,  hie  executrixes :  Held, 
that  the  102.  was  a  charge  on  the  devisees  in 
remainder,  in  respect  of  the  estate,  and  that 
they  took  a  fee. 

The  survivor  of  the  devisees  for  life  died 
in  1777,  and  S.  H.,  one  of  the  devisees  in 
remainder,  continued  afterwards  to  reside  on 
the  premises  devised  John  H.,  another  of 
the  devisees  in  remainder,  died  in  November, 
1790,  havinff  devised  his  freehold  estates  to 
his  wife  for  life,  and  after  her  decease,  to  his 
three  daughters. 

By  indentures  made  in  the  years  1791  and 
1792,  James  H.,  described  as  heir  at  law  of 
John  H.,  his  brother  deceased,  and  the  two 
other  devisees  in  remainder  named  in  the 
will  of  J.  C,  covenanted  to  levy  a  fine  of 
the  devised  premises,  to  enure  to  such  per- 
son as  they  should  by  deed  appoint ;  and 
afterwards,  by  indenture,  reciting  that  a  fine 
had  been  levied,  appointed  the  premises  to 
P.  in  fee,  who  in  1792  entered  thereupon, 
and  continued  from  thenceforth  in  undisturbed 
possession  of  the  whole : 

Held,  in  ejectment  brought  aeainst  P.  by  the 
heir  at  law  of  one  of  James  H.'s  daughters, 
which  daughter  on  the  death  of  her  mother, 
the  tenant  for  life  under  the  will  of  James 
H.,  was  under  coverture,  that  the  deeds  of 
1791  and  1792,  under  which  P.  claimed,  were, 
as  against  him,  evidence  of  the  seisin  of 
James  H.  at  the  time  of  making  his  will  and 
of  his  death;  and  that,  independently  of 
those  deeds,  the  seisin  of  S.  H.,  the  co-tenant 
in  common,  being  the  seisin  of  John  H., 
there  was  no  ground  for  presuming  an  ouster 
of  John  H.  Doe  dem.  Thorn  v.  PhUlipt,  T., 
2  W.  4.  753 

12.  In  assumpsit  for  use  and  occupation,  42. 
were  paid  into^urt  on  the  account  stated. 
The  plaintiffs  proved,  that  the  defendant 
being  mdebted  to  them  as  surviving  execu- 
tors of  T.,  and  having  no  other  account  with 
them,  was  called  upon  by  them  for  payment, 
and  refused,  saving  that  he  had  a  cross  de- 
mand on  the  rands  of  the  testator.  The 
plaintiff's  gave  evidence  of  a  debt  exceeding 
42.,  and  contended  that  these  facts,  with  the 
admission  implied  by  the  payment  into  court, 
merely  showed  that  upon  that  accounting, 
which  alone  was  in  question,  the  defendant 
was  found  indebted  42.  Kennedy  v.  WUhers, 
T..  2  W.  4.  767 

13.  By  7  G.  4,  c.  46,  empowering  certain  cor- 
porations or  copartnerships  to  carry  on  the 
business  of  banking,  it  is  enacted,  that  before 
any  such  corporation,  &c.,  shall  issue  bills 
or  notes,  or  take  up  monev  on  such  bills,  &c., 
an  account  shall  be  made  out  by  the  secre- 
tary, or  other  person  being  one  of  the  public 
officers  next  mentioned,  containing,  among 


other  things,  the  names  and  places  of  abode 
of  two  or  more  members  of  sochcorporatioii, 
&c.,  who  shall  have  been  appointed  public 
officers  thereof,  and  in  whose  names  the  cor- 
poration shall  sue  and  be  sued ;  such  account 
to  be  annually  returned  to  the  stamp  office 
between  certain  days,  and  a  copy  thereof  to 
be  evidence  of  the  appointment  of  such  offi- 
cers. In  an  action  brought  by  such  officer  on 
behalf  of  a  banking  company,  the  retarn  lo 
the  stamp  office  is  not  the  only  admiseible  evi- 
dence of  his  being  one  of  the  pablic  officen, 
but  it  may  be  proved  aliunde.  Edwards  v. 
^Kdkaiwn,  T.,2  W.  4.  7S8 

14.  To  entitle  a  banking  company  to  sue  by  its 
public  officer,  pursuant  to  7  G.  4,  c.  46,  it  is 
sufficient  if,  in  the  return  made  to  the  stamp 
office,  he  be  described  as  A.  B..  Esq.,  ot, 
&c.,  a  "public  officer*'  of  the  copartner- 
ship :  at  least  in  the  absence  of  proof  that  he 
had  any  specific  office,  it  will  not  be  pre- 
sumed that  he  was  more  thsn  an  officer 
appointed  for  the  purpose  of  suing  and  being 
sued.  The  right  of  such  company  to  aue  by 
its  public  officer  is  not  defeated  if  it  appear 
that,  on  the  return  to  the  stamp  office,  the 
places  of  abode  of  one  or  more  partners  are 
omitted,  there  being  no  evidence  that  the 
return  varies  in  this  respect  from  the  com- 
pany's books.  An4  if  such  proof  were  giren, 
semble  that  the  return,  if  correct  as  to  the 
public  officers,  would  still  be  sufficient  to 
maintain  the  action.  ArmUage  v.  Homer,  T.. 
2  W.  4.  7J3 

15.  By  act  of  parliament  reciting  that  a  certain 
tract  of  land,  daily  overflowed  bv  the  sea, 
and  to  which  the  king  in  rieht  of^  his  crown 
claimed  title,  might  be  rendered  prodactife 
if  embanked,  and  that  his  majesty  had  con- 
sented to  such  embankment,  a  part  of  said 
land,  called  Lipson  Bay,  was  granted  to  a 
company  for  that  purpose.  On  one  side  of 
the  bay  was  the  nortnern  side  of  tin  estiie 

'  called  Lipson  Ground,  forming  an  irregnlar 
declivity,  in  parts  perpendiculsr,  and  in  parts 
sloping  down  to  the  sea-shore,  and  overgrown 
with  brushwood  and  old  trees.  The  com- 
pany, in  embanking  the  bay,  made  a  drain 
Oil  this  side  in  the  same  direction  with  the 
cliff,  cutting  through  it  in  parts,  but  leaving 
several  recesses  of^small  extent  between  the 
projecting  points.  These  recesses  used  to  be 
overspread  with  sea- weed  and  beech,  and 
were  covered  bv  the  high  water  of  the  ordi- 
nary sprine  tides,  but  not  by  the  medium 
tides:  Held,  in  the  absence  of  proof  as  to 
acts  of  ownership,  that  the  soil  of  these  re- 
cesses must  be  presumed  to  have  belonged 
to  the  owner  of  the  adjoining  estate,  and  not 
to  the  crown ;  and  did  not,  therefore,  ps».to 
the  embankment  company  bjr  act  of  p«ri«* 
ment.  Quaere,  whether  upon  issue  joined  on 
a  plea  of  liberum  tenementum,  the  plaintiff 
may  prove  twenty  years'  adverse  P<*8««f,»*"» 
or  whether,  it  must  be  apecisllv  replied  r 
Lowe  and  Another  v.  Govett,  T.,2  W.4.   863 

16.  Where  it  was  the  usual  course  of  practice 
in  an  attorney's  office  for  the  clerks  to  serve 
notices  to  quit  on  tenants,  and  to  endorse  on 
duplicates  of  such  notices  the  fact  and  time 
of  service ;  and  on  one  occasion,  the  attorney 
himself  prepared  a  notice  to  quit  to  serve  on 
a  tenant,  took  it  out  with  him,  together  wttb 
two  others  prepared  at  the  same  time,  and 
returned  to  his  office  in  the  evening,  having 
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endorsed  on  the  duplicate  of  each  notice  a 
memorandum  of  his  having  delivered  it  to 
the  tenant,  and  two  of  them  were  proved 
to  have  been  delivered  bv  him  on  that  occa- 
Bion:  Held,  on  the  trial  of  an  ejectment 
after  the  attorney's  death,  that  the  endorse- 
ment 00  made  bv  him  was  admissible  evi- 
dence to  prove  the  service  of  the  third  no- 
tice. Doedem.  PattethaU  v.  Turford,  T.,  2 
W.  4.  890 

EXECUTION. 

A  coffnovit  waa  ffiven,  with  a  condition  that 
if  the  ultimate  decision  of  certain  chancery 
Baits  between  the  parlies  should  be  for  the 
plaintiff,  the  defendant  should  pay  him  500/. 
within  one  month  after  such  decision,  or  else 
execution  should  issue.  The  Vice- Chan- 
cellor made  his  decree  in  those  suits  for  the 
plaintiff,  who  at  the  end  of  a  month,  issued 
execution,  the  500/.  beine  unpaid.  The 
decree  had  not  been  passeaby  the  registrar, 
tboogh  the  minutes  had  been  settled ;  and 
the  defendant  had  lodged  a  caveat,  intending, 
as  he  staled,  to  appeal  to  the  Lord  Chan- 
cellor : 

Held,  that  the  chancer]^  suits  had  not  been 
ultimately  decided  within  the  meaning  of 
the  condition,  and  that  the  execution,con8e- 
ooently,  waa  irregular.  Jhtmmer  v.  FiUker, 
fl.,  2  W.  4.  347 

EXECUTOR. 

1.  SaiAh,  that  to  render  a  conveyance  fraud- 
ulent within  the  statute  13  Eliz.  c.  5,  the 
party  at  the  time  of  making  it  must  be  in- 
debted to  the  extent  of  insolvencv.  But 
where  a  person  owing  102/.  on  a  bond,  wrote 
to  the  obligee  that  he  and  his  wife  were 
boand  down  by  pecuniary  embarrassments, 
and  that  the  obligee's  proceeding  to  ex- 
tremities would  render  the  debtor's  wife 
after  bis  death  perfectly  destitute,  and  a 
month  afterwards,  for  a  nominal  sum  of  ten 
8hiiliiuri,and  in  consideration  of  natural  love 
tnd  aflection,  assigned  a  lease  (of  the  value 
of  206/.)  to  A.,  in  trust  for  his  own  benefit 
for  life,  and  after  his  death  for  that  of  one  of 
his  daughters- in- law:  and  he  soon  afterwards 
died,  having  by  will  made  the  assignee  of 
the  lease  his  executor;  by  which  assignment 
of  the  lease,  the  residue  of  his  property  be- 
eame  insuflicient  to  discharge  the  bond-debt : 
Held,  that  the  assignment  was  within  the 
meaning  of  the  statute,  and  utterly  void 
^[ainst  creditors,  and  that  the  lease  was 
aasets  in  the  hands  of  the  executor.  Shear§ 
T.A>g«r«,  H.,  2  W.4.  362 

«•  To  tcirefaeiag,  upon  a  judgment,  the  de- 
feodaot,  an  executrix,  pleaded  that  she  folly 
tdfflioistered  before  she  bad  notice  of  the 
Kcovery,  and  that  she  had  had  no  assets 
noce.  Replication,  that  the  defendant  had 
notice  of  the  recovery,  on,  &.C.,  and  had 
useis  afterwarda:  Held,  that  the  mention 
of  notice  in  the  plea  waa  surplusage,  and 
the  replication  bad,  aa  leading  to  an  imma- 
terial issue ;  for  a  iudg[ment,  to  be  entitled 
to  preference  in  administration,  must  be 
docketed  pursuant  to  4  &  5  W.  &  M.  c.  20; 
uid  notice  of  it  in  any  other  way  is  of  no  con- 
^nence.  Hall  v.  Tapper,  Executrix,  E..  2 
W.  4.  655 


3.  Testator  bequeathed  a  term  in  premises  to 
8.,  hia  executors,  dLc,  in  trust  to  sell  and 
dispose  of  the  same,  as  might  seem  most  ad- 
vantageous, and  apply  the  proceeds  to  the 
maintenance  of  testator's  son  during  his  life. 
He  bequeathed  the  remainder  after  the  son's 
decease  to  such  uses  as  the  son  should  by 
will  appoint,  and  he  appointed  S.  his  execu- 
tor. When  the  testator  died,  his  journey- 
man was  managinff  his  business  on  the 
premises,  as  he  had  done  for  some  years,  and 
the  testator's  son  also  resided  there.  At  the 
funeral  S.  said,  in  the  presence  of  several 
persons,  "  The  house  is  young  B.'s'*  (mean- 
mg  the  son).  "  T."  (the  journeyman) "  must 
stay  in  the  house  and  go  on  with  the  busi- 
ness, but  young  B.  must  have  a  biding 
place."  T.  accordingly  continued  on  the 
premises,  carrying  on  the  business,  paying 
no  rent,  but  maintaining  the  testator's  son, 
who  was  weak  in  intellect,  and  unable  to 
provide  for  himself.  S.  lived  twenty  yeara 
afterwards,  and  did  not  interfere  funher  with 
the  properiv :  Held,  that  this  was  sufficient 
evidence  of  a  disposal  of  the  property  by  S. 
according  to  the  trusts  in  the  will,  and  that 
he  had  assented  to  take  under  the  will  as 
legatee  in  trust,  and  not  as  executor.  Doe 
dem,  Sturgee  v.  Talchell,  T.,  2  W.  4.       675 

4.  A.  and  B.,  brothers,  were  principal  and 
surety  in  an  annuity  bond.  By  an  agree- 
ment  afterwards  executed  between  them 
and  a  third  brother,  for  the  settlement  of 
their  affairs  and  the  determination  of  their 
mutual  claims,  an  apportionment  of  property 
and  of  debts  was  made  among  the  three,  and 
the  annuity  bond  was  declared  to  be  B.'s 
(the  surety's)  debt : 

Held,  that  this  agreement  (whether  sub- 
sequently acted  upon  or  not)  was  a  binding 
accord  between  A.  and  B.,  and  that  B.'s  ao- 
ministrator,  having  been  obliged  to  pay  ar- 
rears of  the  annuity,  could  not  recover  them 
from  A.  Cartwright,  AdmrnUtrator,  v.  Ceoke, 
T.,  2  W.  4.  701 

5.  The  executor  of  a  person  who  was  seised  in 
fee  of  land,  and  demised  it  for  a  term  of  years, 
reserving  a  rent,  cannot  distrain  for  arrears 
of  rent  accrued  in  the  tesuior's  lifetime,  for 
the  latter  was  not  a  tenant  in  fee  simple  of 
a  rent  within  the  meaning  of  the  statute  32 
Hen.  8,  c.  37,  a.  1.  Freteott  v.  Boucher, 
T..  2  W.  4.  849 

FACTOR. 
See  Trover,  1. 

FIERI  FACIAS. 
See  PRACTICK,  5. 

FINE. 

See  Ejbctmbitt,  2. 

A  fine  with  proclamations  was  levied  in  the 
great  sessions  for  the  county  of  Denbigh. 
The  proclamations  endorsed  on  the  fine  were 
headed  with  the  words  "  according  to  the 
form  of  the  statute. ' '  The  second  proclama- 
tion  was  stated  to  be  made  at  Ruthin,  in  the 
county  of  Denbigh,  without  stating  that  it 
was  made  at  the  great  sessions,  as  required 
by  the  34  &.  35  Hen.  8,  c.  26^  s.  41 1  Held, 
that  that  was  sufficient,  and  that,  from  the 
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previous  wordi,  the  proclamation  moat  be 
understood  to  have  been  made  at  great  ses- 
sions. Doe  dem,  Jonet  v.  Harriton,  T.,  2 
W.  4.  764 

FIXTURES. 
See  Trespass,  6. 

FRANCHISE. 
See  Bailiff,  1.    Sbkriff,  2. 

FRAUD  IN  LAW. 
See  Bill  of  Ezchanob,  3. 

FRAUDS.  STATUTE  OF. 

A  landlord  who  had  demised  premises  for  a 
term  of  years  at  50Z.  a  year,  agreed  with  bis 
tenant  to  lay  out  502.  in  making  certain  itn- 
proTements  upon  them,  the  tenant  under- 
taking to  pay  him  an  increased  rent  of  bl.  a 
year  during  the  remainder  of  the  term  (of 
which  several  years  were  unexpired),  to  com- 
mence from  the  quarter  preceding  the  com- 
Eletion  of  the  work:  Held,  that  the  landlord 
aving  done  the  work,  might  recover  arrears 
of  the  52.  a  year  against  tne  tenant,  though 
the  agreement  had  not  been  signed  by  either 
party ;  for  that  it  was  not  a  contract  for  any 
interest  in  or  concerning  lands  within  the 
statute  of  frauds,  nor  was  it,  according  to  that 
statute,  an  agreement  "  not  to  be  performed 
within  one  year  from  the  makiiig  thereof," 
no  time  being  fixed  for  the  performance  on 
the  part  of  the  landlord.  Donnellan  v.  Read, 
T.,2W.4.  899 

FRAUDULENT  CONVEYANCE. 

Semble,  that  to  render  a  conveyance  fraudu- 
lent within  the  stat.  13  Eliz.,  c.  5,  the  party 
at  the  time  of  making  it  must  be  indebted  to 
the  extent  of  insolvency.  But  where  a  per- 
son owing  102Z.  on  a  bond,  wrote  to  the 
obligee  that  he  and  his  wife  were  bound  down 
bv  pecuniary  embarrassments,  and  that  the 
obligee's  proceeding  to  extremities  would 
render  the  debtor's  wife,  afterhis  death,  per- 
fectly destitute,  and  a  month  afterwards,  for 
a  nominal  sum  of  10«.,  and  in  consideration 
of  natural  love  and  affection,  assigned  a  lease 
(of  the  value  of  206Z.)  to  A.,  in  trust  for  his 
own  benefit  for  life,  and  after  his  death  for 
that  of  one  of  his  daughters-in-law ;  and  he 
soon  afterwards  died,  having  by  will  made 
the  assignee  of  the  lease  his  executor ;  by 
which  assignment  of  the  lease,  the  residue 
of  his  property  became  insufficient  to  dis- 
charge the  bond-debt :  Held,  that  the  assign- 
ment was  within  the  meaning  of  the  statute, 
and  utterly  void  against  creditors,  and  that 
the  lease  was  assets  in  the  hands  of  the  exe- 
cutors.   Shean  v.  Rogers,  H.,  2  W.  4.    362 

FREIGHT. 

By  a  charter-party  of  affreightment  for  a  voy- 
age from  the  port  of  London  to  Calcutta,  and 
back,  on  the  usual  terms,  it  was  further 
agreed,  that  the  freighter,  if  he  thought  pro- 
per, might  hire  the  vessel  for  an  intermeaiate 
voyage,  within  certain  limits,  for  not  less 
than  six  months;  that  the  master,  in  that 
event,  should  refit  the  vessel  for  such  voyage; 


and  that  the  complement  of  men  should  be 
kept  up,  and  all  necessaries  provided :  in  con- 
sideration  of  which,  the  freighter  agreed  to 
pay  the  owner  at  the  rate  of  U.  •  too,  per 
month  on  the  ship's  tonnaee,  and  to  pay  wax 
months  of  such  nire  in  advance,  and  it  the 
end  of  six  months  two  further  montlu*  pay, 
and  so  in  every  succeeding  two  months;  ind 
the  balance  due  at  the  termination  of  each 
hiring,  in  cash  or  approved  bills. 

It  waa  further  stipulated,  that  if  the  teMel 
ahould  be  lost  or  captured,  the  freiebt  by 
time  should  be  payable  up  to  the  period  wheo 
ahe  ahould  be  so  lost  or  captured,  or  iMt 
heard  of: 

Held,  that  under  the  former  clauses  of  thu 
agreement,  the  freighter  could  not  claioa 
return  of  any  part  of  the  four  months'  ad- 
vance, on  the  vessel  being  lost  within  that 
period ;  but  that  the  advance,  being  in  respect 
of  freight,  was  absolute.  And  that  the  stipa- 
lation  on  this  head  was  not  qualified  by  ^e 
subsequent  clause.  Saunden  v.  Drew,  E., 
1  W.  4.  ^ 

GAME. 

The  statute  2  G.  3,  c.  19,  a.  1  and  4,  enacted 
that  no  person  should  take,  kill,destroy,carTy, 
sell,  buy,  or  have  in  his  possession  or  use, 
any  partridge  between  the  12th  of  FebruaiT 
and  the  1st  of  September,  in  any  year  (al- 
tered by  the  39  G.  3,  c.  34,  to  the  lat  of  Feb- 
ruary and  the  1st  of  September),  or  any  phea- 
sant between  the  let  ot  February  and  the  1st 
of  October,  under  a  penalty :  Held,  that  a 
qualified  person,  who  had  in  his  possesstOD 
on  the  9th  of  February,  partridges  and  a 
pheasant  killed  before  the  1st,  was  not  guilty 
of  any  offence  againat  the  statute.  SimpM^ 
V.  iriitDija,H.,2W.4.  134 

GAS  LIGHT  AND  COKE  COMPANY. 
See  Corporation,  2.    Rats,  3. 

GRAMMAR  SCHOOL. 
See  Alienation. 

GRANT. 
See  Bailiff. 

HEIR  AT  LAW. 
See  Copyhold,  1. 

HEREDITAMENTS. 
See  Rate,  3. 

HIGHWAY. 
1.  Where  bv  an  act  of  parliament,  tnisteesare 
authorised  to  make  a  road  from  one  point  to 
another,  the  making  of  the  entire  road  is  a 
condition  precedent  to  any  part  becoming  a 
highway,  repairable  by  the  public;  and, 
therefore,  where  trustees  empowered  by  act 
of  parliament  to  make  a  road  firom  A.  to  B. 
(being  in  length  twelve  miles),  had  completed 
eleven  miles  and  a  half  of  such  road,  to  a 
point  where  it  intersected  a  public  highway. 
It  was  held  that  the  district  in  which  the  part 
so  completed  lay,  was  not  bound  to  repaint. 
The  King  v.  The  InhabiianU  of  Cumber- 
worth,  H.,  2  W.  4.  108 
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2.  Od  indictment  for  encroachment  on  a  public 
highway,  it  tppeared  that  in  7771,  oommia- 
sioners  onder  an  enclosure  act  had  been  em- 
powered to  set  out  public  and  private  roads, 
the  former  to  be  repaired  by  the  township, 
the  latter  by  auch  persons  as  the  commission- 
en  should  direct.  The  public  roads  were  to 
be  sixty  feet  wide  between  the  fences.  The 
commissioners  in  their  award  described  a 
road  as  private,  and  eight  yards  wide ;  but 
in  setting  it  out,  they  reft  a  space  of  sixty 
feet  between  the  fences ;  and  they  directed 
both  the  public  and  private  roads  to  be  re- 
paired by  the  township.  The  centre  only  of 
the  sixty  feet  was  ordinarily  used  as  a  car- 
riage roid,  and  the  township  repaired  it.  The 
space  said  to  be  encroached  upon  was  at  the 
Bide  of  this  road,  and  there  was  a  diversity 
of  evidence  as  to  the  use  made  of  this  space 

.  hj  the  public,  and  its  condition,  since  the 
UDie  of  the  award : 

Held,  that  the  commissioners  had  exceeded 
their  authority  in  awarding  that  private  roads 
should  be  repaired  by  the  townsnip ;  but  that 
on  the  whole  of  this  evidence  it  was  a  proper 
qnestion  for  the  jury,  whether  or  not  the  road 
in  question,  though  originally  intended  to  be 
private,  had  been  dedicated  to,  and  adopted 
by,  the  public. 

Semble,  per  Lord  Tenterden,  C.  J.,  that 
when  a  road  runs  through  a  space  of  fifty  or 
tiity  feet  between  enclosures  set  out  by  act 
of  parliament,  it  is  primi  facie  to  be  presumed 
that  the  whole  of  that  space  is  public,  though 
it  may  not  all  be  used  or  kept  in  repair  as  a 
road.    The  King  v.  Wright,  T.,  2  W.  4.  681 

HUNDRED,  ACTION  AGAINST. 

The  servant  or  servants  who,  in  the  absence 
of  a  master,  have  the  general  care  and  su- 
perintendence of  property,  and  who  represent 
aim  in  his  absence,  and  not  all  who  have  the 
special  care  under  them  of  particular  parts  of 
tne  property  contained  in  a  dwelling-house 
or  manufactory,  are  the  servant  or  servants 
who,  by  the  7  &  8  G.  4,  c.  31,  s.  3,  are  re- 
Qoired,  before  anv  action  be  brought  against 
the  hundred  for  aamage  by  rioters,  to  go  be- 
fore a  justice,  and  state  upon  oath  the  names 
of  the  offenders,  and  submit  to  examination 
touching  the  circumstances  of  the  offence. 

The  swearing  before  a  justice  to  a  deposi- 
tion previously  prepared,  is  a  sufficient  sub- 
mission  to  examination  within  the  meaning  of 
the  act,  if  the  justice  require  nothing  further. 

Declaration,  after  stating  the  felonious  de- 
molition of  premises,  alleged  that  the  person 
who  went  before  the  justice,  submitted  him- 
self to  examination,  and  became  bound  to 
prosecute  the  offenders  when  apprehended, 
nth  cfenders  being  then  and  there  unknown 
to  the  plaintiff,  or  to  the  party  bound :  Held, 
after  verdict,  that  assuming  any  allegation  on 
this  point  to  be  necessary  under  the  present 
statute,  this  was  sufficient,  as  it  could  only 
be  sastained  by  proof  that  all  the  offenders 
were  unknown.  Lowe  v.  The  Inhahitante  of 
the  Hundred  of  Broxiowe,  E.,  2  W.  4.       550 

HUSBAND  AND  WIFE. 

Defendant  gave  a  bond  to  A.  and  B.,  conditioned 
for  the  payment  of  an  annuity  to  his  wife, 
unless  she  ahonld  at  any  time  molest  him  on 


account  of  her  debts,  or  for  living  apart  firom 
her.  By  indenture  of  the  same  date,  between 
the  above  parties  and  the  wife,  reciting  that 
the  defendant  and  his  wife  had  agreed  to  live 
separate  during  their  lives,  and  that  for  the 
wife's  maintenance,  defendant  had  agreed  to 
assign  certain  premises,  &c.,  to  A.  and  B., 
and  bad  given  them  an  annuity  bond  as  above 
mentioned,  it  was  witnessed  that  defendant 
assiffned  the  premises,  dec,  to  them,  in  trust 
for  tne  wife,  and  he  covenanted  to  A.  and  B. 
to  live  separate  from  her,  and  not  molest  her, 
or  interfere  with  her  property;  and  power 
was  given  to  her  to  dispose  of  the  same  by 
will,  and  to  sell  the  assigned  premises,  dec, 
and  buy  estates  or  annuities  with  the  pro- 
ceeds. The  wife  covenanted  with  the  de- 
fendant to  maintain  herself  during  her  life, 
out  of  the  above  property,  unless  she  and  the 
defendant  should  afterwards  agree  to  live  to- 
gether again  ;  and  that  he  should  be  indem- 
nified from  her  debts.  The  indenture  (except 
as  to  the  assignment),  and  also  the  bond,  were 
to  become  void  if  the  wife  should  sue  the  de- 
fendant for  alimony,  or  to  enforce  cohabita- 
tion. And  it  was  provided,  that  if  d^endant 
and  hie  wife  ehould  thereafter  agree  to  live  (o- 
gether  again,  sucA  eohabUation  ehould  in  no 
way  alter  the  truete  created  by  the  indenture. 
There  was  no  express  covenant  on  the  part 
of  the  trustees.  The  defendant  and  his  wife 
separated,  and  afterwards  lived  together  again 
for  a  time ;  and  this  fact  was  pleaded  to  an 
action  by  the  trustees  upon  the  annuity  bond 
as  avoiding  that  security : 

Held,  on  demurrer  to  the  plea,  that  the  re- 
conciliation was  no  bar  to  an  action  on  this 
bond,  since  it  did  not  appear  that  the  bond, 
and  the  indenture  of  even  date  with  it,  wtfre 
not  really  executed  with  a  view  to  immediate 
separation ;  and  although  there  might  be  parts 
of  the  indenture  which  s  court  of  equity  would 
not  enforce  under  the  circumstances,  yet  there 
was  nothing  on  a  view  of  the  whole  instru- 
ment to  prevent  this  Court  from  giving  effect 
to  the  clause  which  provided  for  a  continuance 
of  the  trusts  notwithstanding  a  reconciliation. 
Wiieon  v.  MuMhett,  T.,  2  W.  4.  743 

ILLEGAL  CONTRACT. 

See  SSTTLKMBNT  BT  AfPRBKTICBSHIP,  1. 
SpIItlTS. 

INCLOSURE  ACT. 

See  Highway,  2. 

An  inclosure  set  recited  that  the  Duke  of  N. 
was  lord  of  a  barony,  and  of  manors  in  which 
certain  wastes  were  situate,  and,  as  such  lord, 
was  entitled  to  the  soil  and  royalties  belong- 
ing to  the  said  manors ;  and  that  he  and  other 
owners  of  lands  within  the  barony  were  also 
entitled  to  right  of  common  on  the  waates. 
It  then  directed  the  commissioners  to  set  out 
to  the  duke  an  allotment  in  respect  of  his 
right  of  eoUf  And  afterwards  to  allot  the  residue 
oft  he  wastes  to  him,  and  the  said  other  per- 
sons entitled  to  common,  in  certain  proportions 
accoitling  to  a  rate  already  charged  upon  the 
lands  in  respect  of  which  such  common  was 
claimed.  Allotments  were  made  to  the  duke 
accordingly.  The  lands,  in  respect  of  which 
in  part  his  allotments  were  given,  were  ex- 
empted from  all  tithe  by  a  modus.    In  an 
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action  brought  for  tithes  of  com  grown  upon 
the  allotment  ^iven  in  lieo  of  the  duke's  right 
in  the  waste,  it  was  left  to  the  jur^  whether 
the  modus  had  extended  to  that  right;  and 
they  found  that  it  had : 

Held,  that  the  question  was  properly  left, 
for  that  the  duke's  right  upon  the  waste, 
though  it  could  not  strictly  be  a  right  of 
common  appurtenant  or  appendant  to  land 
which  was  the  duke's  own,  was  yet  treated 
by  the  act  as  a  quasi  right  of  common  an- 
nexed to  the  land,  and  it  mig[ht,  as.  such, 
be  legally  comprehended  withm  the  same 
modus: 

Held,  also,  that  the  modus,  as  it  covered  all 
tithes,  both  on  the  demesne  land  and  common 
before  the  inclosure,  covered  likewise  the 
tithe  of  any  crop  (as  grain)  raised  afterwards 
upon  the  allotment  given  in  lieu  of  common. 
Atkew,  Clerk,  v.  WSkmson,  H.,  2  W.  4.    152 

INDICTMENT. 

•See  Akbitramezct,  2.  fiRiDGB,2.  Cohbtabls, 
1.    Corporation,!.    Highway, 2. 

1.  Indictment  charged  the  defendant  with 
keeping  certain  inclosed  lands  near  the  king's 
highway,  for  the  purpose  of  persons  frequent- 
ing the  same  to  practise  rifle-shootinff ,  and  to 
shoot  at  pigeons  with  fire-arms ;  ana  that  he 
unlawfully  and  injuriously  caused  divers  per- 
sons to  meet  there  for  that  purpose,  and 
suffered  and  caused  a  great  number  of  idle 
and  disorderly  persons  armed  with  fire-arms 
to  meet  in  the  hishways,  &c.j  near  the  said 
enclosed  grounds,  aischarging  fire-arms, 
making  a  great  noise.  &c.,  by  which  the 
king's  subjects  were  disturbed,  and  put  in 
peril. 

At  the  trial  it  was  proved,  that  the  defen- 
dant had  converted  his  premises,  which  were 
situate  at  Bayswater,  in  the  county  of  Middle- 
sex, near  a  public  highway  there,  into  a 
shooting  ground,  where  persons  came  to  shoot 
with  rifles  at  a  target,  and  also  at  piffeons ; 
and  that  as  the  pigeons  which  were  fired  at 
freouently  escaped,  persons  collected  outside 
of  the  ground  and  in  the  neighbouring  fields, 
.  to  shoot  at  them  as  they  strayed,  causing  a 
*  great  noise  and  disturbance,  and  doing  mis- 
chief by  the  shot :  Held,  that  the  evidence 
supported  the  allegation,  that  the  defendant 
caused  such  persons  to  assemble,  discharging 
fire-arms,  &c.,  inasmuch  as  their  so  doing 
was  a  probable  consequence  of  his  keeping 
ground  for  shooting  pigeons  in  such  a  place. 
TAe  JSTmg  v.  Jtfoore,  H.,  2  W.  4.  184 

2.  An  indictment  for  a  nuisance  in  keeping  a 
common  gaming-house  was  preferred  by  a 
private  prosecutor,  who,  after  removing  it  by 
certiorari,  proceecied  no  further.  Another 
party  then  caused  a  venire  to  be  issued,  and 
other  steps  taken  for  bringing  the  case  to  trial, 
though  desired  by  the  oneinal  prosecutor  to 
forbear.  On  motion  by  tne  latter  for  a  stay 
of  proceedings  (he  alleging  that  the  offence 
had  been  discontinued),  this  court  refused  to 
interfere,  the  prosecution  being  for  a  public 
nuisance.     The  King  v.  Wood,  E.,  2  W.  4. 
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INDORSEE. 
See  Bill  or  Exchanob,  2,  3,  4. 


INDUCTION. 

See  Prebekd,  1. 

INSOLVENT  ACT. 

A  bond  to  replace  stock  at  a  certain  day,  and 
in  the  mean  time  pay  dividends,  became  for- 
feited by  non-payment  of  the  dividends.  The 
arrears  were  afterwards  paid.  The  obligor 
became  insolvent,  and  heme  in  prison,  peti- 
tioned for  his  discharge  under  the  then  ex- 
isting insolvent  act,  53  6.  3,  c.  102.  The 
time  for  replacing  the  stock  not  having  yet 
arrived,  and  there  being  no  dividend  in  arrean 
Held,  that  he  might  insert  the  bond  in  his 
schedule  of  debts,  and  was  entitled  to  be  dis- 
charged from  it  under  the  act.  Samaum  v. 
Maier,  E.,  2  W.  4.  596 

INSPECTION  OF  PARISH  BOOKS. 
See  Trespass,  3. 

INSPECTION  OF  PARISH  RATE. 
See  Rate,  7. 

INSURANCE. 

1.  A  ship  having  on  board  goods  which  were 
insured  on  a  voyage  from  London  to  Hull, 
but  *'  warranted  free  from  average,  unless 
general,  or  the  ship  should  be  stranded,**  ar- 
rived in  Hull  harbour,  which  is  a  tide  har- 
bour, and  proceeded  to  discharge  her  cargo 
at  a  quay  on  the  side  of  it :  tnis  could  be 
done  at  nigh  water  only,  and  could  not  be 
completed  in  one  tide.  At  the  first  low  tide 
the  vessel  grounded  on  the  mud,  but  on  a 
subsequent  ebb,  the  rope  by  which  her  head 
was  moored  to  the  opposite  side  of  the  hsr- 
bour,  stretched,  and  the  wind  blowing  from 
the  east  at  the  same  time,  she  did  not  gronod 
entirely  on  the  mud,  which  it  was  intended 
she  should  do,  but  her  forepart  got  on  a  bank 
of  stones,  rubbish,  and  sand,  near  to  the 

auay,  and  the  vessel  bavins  strained,  some 
amage  was  sustained  by  the  cargo,  but  no 
lasting  injury  by  the  vessel : 

Held,  by  Lord  Tenterden,  C.  J..  Littledale 
and  Taunton,  J.,  Parke,  J.,  dissentienie, 
that  this  was  a  ttranding  vfithin  the  meaniog 
of  that  word  in  the  policy.  WelU  ▼.  ^«p- 
wom2,H.,  2W.4.  20 

2.  Carriers  on  a  canal  effected  an  insurance 
for  twelve  months  upon  goods  on  board  of 
thirty  boats  named  between  London,  Bir- 
mingham, &c.,  backwards  and  forwards,  with 
leave  to  take  in  and  discharge  goods  at  all 
places  on  the  line  of  navigation.  The  insu- 
rance was  aereed  to  be  12,0002.  on  goods,  as 
interest  might  appear  thereafter ;  the  claim 
on  the  policy  warranted  not  to  exceed  lOQl. 

Kr  cent. :  and  30001.  only  were  to  be  coTeied 
'  the  policy  in  any  one  boat  on  an  v  one  trip, 
l^he  premium  was  30«.  per  cent. :  Held,  that 
an  insurance  **on  goods*'  was  sufficient  to 
cover  the  interest  of  carriera  in  the  property 
under  their  charge ;  for,  in  general,  it  the 
subject-matter  of  insurance  be  rightly  de- 
scribed, the  particular  interest  in  it  need  not 
be  specified : 

Held,  also,  that  the  policy  was  not  ex- 
hausted, when  once  goods  to  the  value  of 
12,0002.  had  been  carried  bv  all  the  boats,  or 
by  each  of  them,  but   that  it  continued, 
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througbonl  the  year,  to  proteet  all  the  gooda 
tfloat  at  any  ooe  time,  up  to  the  amount  in- 
tored: 

Held,  farther,  that  upon  the  loas  of  goods 
on  board  one  of  the  boata,  the  aaaured  waa 
entitled  to  recover  that  proportion  of  auch 
loas,  which  12,0001.  bore  to  the  whole  value 
of  the  gooda  afloat  at  the  time ;  and  not  the 
pro|K)rtioa  of  12,000/.  to  the  whole  amount 
carried  during  the  year.  Crowley  v.  Cowerit 
E.,  2  W.  4.  478 

3.  PUintifT  eflected  an  inaorance  on  freight, 
&c,  by  a  ship,  subject  to  certain  regulations, 
which  provided  that  vessels  should  not  sail 
from  porti  in  Ireland  after  the  Ut  of  Sm- 
tember;  and  that  the  time  of  clearing  at  tne 
custom-houae  should  be  deemed  the  time  of 
wlinfLprovided  the  tkip were  then  ready  for 
f«.  The  plaintiff's  ship  being  in  the  port  of 
Sli0),  dropped  down  the  river  before  the  Isl 
rfSqtlember,  in  readiness  for  sea,  except  that 
ue  had  not  her  full  quantity  of  ballast,  there 
being  a  bar  at  the  mouth  or  the  river,  which 
the  ship  could  not  have  crossed  with  that 
Quantity  on  board.  Boata  were  in  waiting  on 
the  outside,  on  the  Ut  of  September,  to  ship 
the  remainder  of  the  ballast,  and  the  veasel 
crossed  the  bar  on  that  day,  but  struck  in 
doiog  so,  and  the  master,  to  ascertain  wAat 
damage  she  had  received,  put  into  an  adja- 
cent port,  without  taking  the  rest  of  his  bal- 
last, which  waa  not  done  till  the  4th,  and  the 
vessel  proceeded  on  her  voyace  on  the  8th : 
Held,toat  the  ahip's  dropping  down  the  river, 
aod  crossing  the  bar  without  her  full  ballaat, 
wasDot  aMiZtJig  ;  and  that,  until  the  ballast 
was  completed,  she  was  not  ready  for  §ea 
within  the  rule  referred  to  by  the  policy. 
Pittegrew  v.  Pringle,  E.,  2  W.  4.  514 

JOINT  STOCK  COMPANV. 
See  AssuMPsrr,  6. 

JUDGES  OF  ASSIZE. 
See  Shsbiff,  1. 

JUDGMENT. 
iSeeExBCtrrOB,  2. 

JURY. 
See  Practicb,4. 

JUSTICES. 
See  CsKTiORABX,  2.    Riot. 

1- Trespass  lies  against  magistrates  for  grant- 
ing a  warrant  to  levy  poor  rates,  if  the  party 
distrained  upon  has  no  land  in  the  parish  in 
which  the  rate  waa  made.  Weaver  v.  Price 
sad  Another,  E.,  2  W.  4.  409 

2.  Two  mtijgiatrates  having,  at  a  landlord's  re- 
qaeat,  given  possession  of  a  dwelling-house 
as  deMtrted  and  unoccupied,  pursuant  to  the 
II  6.  2,  c.  19,  a.  16,  the  judges  of  aaaize  of 
the  county',  on  appeal,  made  an  order  for  the 
reatiitttion  of  the  farm  to  the  tenant,  with 
costs.  The  latter  brought  an  action  of  tres- 
pass for  the  eviction  asainst  the  magistrates, 
the  consuble,  and  the  landlord :  Held,  that 
the  record  of  the  proceedings  before  the  ma- 
sistratea  waa  an  anawer  to  the  action  on  be- 
half of  the  defendants.  Asheroft  v.  Bourn 
oad  Others,  T.,  2  W.  4.  684 


JUSTIFICATION. 
See  Abrest. 

LAND  TAX. 
See  Distress. 

LANDLORD  AND  TENANT. 
See  Trespass,  4. 

LEASE. 

/Set  Bankrupt,  1.    Covenant,  2,  3, 5.    Evi- 
dence, 8.    Stamp,  1. 

LEET  JURY. 
See  Pleading,  6. 

LEGATEE. 
iSee  Evidence,  7. 

LIBERUM  TENEMENTUM,  PLEA  OF. 
See  Evidence,  15. 

LIEN. 
5ee  Trover,  1. 

LIFE  ESTATE, 
iSee  Devise,  2. 

LUNATIC. 
Sie  Bankrupt,  3. 

MALICIOUS  ARREST. 
See  Evidence,  5. 

MANDAMUS. 
See  Arbitrament,  7.    Attorney,  3.    Over- 
seer. 

1.  In  the  absence  of  any  precedent,  the  Court 
refused  a  rule  nisi  for  a  mandamus  eallingon 
the  mayor  of  a  town  to  propose  a  resolution 
to  the  burgessss  in  the  guild  aasembled,  for 
repealing  certain  by-la wa ;  though  it  waa  al- 
leged that  by-lawB  and  ordinances  might,  ^y 
charter,  be  made,  and  had  formerly  been 
made,  at  such  guilds.  Ex  parte  Garrett  and 
Clark  V.  The  Mayor  qf  Newcaetle,  H.,  2 
W.  4.  252 

2.  To  a  mandamus  to  the  lord  mayor  and  alder- 
men of  London,  to  admit  and  swear  in  A.  B. 
to  the  office  of  alderman,  they  returned  that 
the  court  of  mavor  and  aldermen  had,  from 
time  immemorial,  the  authority  of  OEamining 
and  determining  whether  or  not  any  person 
returned  to  them  by  the  court  of  wardmote  aa 
an  alderman  was,  according  to  the  discretion 
and  sound  consciences  of  tne  mayor  and  al- 
dermen, a  fit  and  proper  person,  and  duly 
q  ualified  in  that  behalf,  whenaoever  the  fit- 
ness and  qualification  of  the  person  so  re- 
turned had  been  brought  into  question  by  the 
petition  of  any  person  interested  therein : 
and  that  it  wm  a  necessary  Qualification  of 
the  peraon  to  1^  admitted  to  toe  office  of  al- 
derman, that  he  ahould  be  a  fit  and  proper 
person  to  support  the  dignity  and  discharge 
the  duties  ot  the  office :  that  A.  B.  having 
been  returned  to  them  by  the  court  of  ward- 
mote aa  duly  elected,  a  petition  by  peraont 
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interested  in  the  election  was  pteeented  to 
tbem,  charging  circumBtances  which  ren- 
dered A.  B.  an  unfit  person  to  be  admit- 
ted to  the  office  of  alderman;  and  that 
the^r  took  the  petition  into  consideration,  and 
havmg  heard  witnesses,  did  adjudge,  accord- 
ing to  their  discretion  and  sound  consciences, 
that  A.  B.  was  not  a  person  fit  and  proper  to 
support  the  dignity  and  discharge  the  duties 
oi  toe  office : 

Held,  that  the  custom  set  out  in  the  return 
was  ffood  and  valid  in  law : 

Held,  secondly,  that  as  the  fitness  of  the 
person  to  be  admitted  was  to  be  determined 
according  to  the  discretion  of  the  mayor  and 
aldermen,  it  was  sufficient  for  them  to  state 
in  the  return  that  they  had  exercised  their 
discretion,  and  adjudged  that  A.  B.  was  un- 
fit, without  giving  panicnlar  reasons. 

The  prosecutor  of  a  mandamus,  to  which 
a  return  has  been  made,  having  moved  for  a 
concilium,  and  the  Court,  having  upon  argu- 
ment adjudged  that  the  return  is  sufficient  in 
point  of  law,  cannot  afterwards  traverse  the 
tacts  contained  in  the  return. 

Quaere,  whether  after  an  issue  in  fact  found 
in  favour  of  the  party  making  the  return,  the 
prosecutor  can  question  the  legality  of  the 
return.  The  King  v.  The  Mayor  and  Alder' 
men  of  London,  H.,  2  W.  4.  255 

3.  The  appellant,  against  an  order  of  filiation, 
moved  the  court  of  quarter  sessions  for  a 
postponement  of  the  appeal  on  account  of  the 
absence  of  material  witnesses.      They  re- 

1'ected  the  application,  upon  which  the  appel- 
ant declined  goinff  into  his  case,  ana  the 
order  was  connrmed.  On  motion  for  a  man- 
damus to  the  justices  to  hear  the  appeal,  and 
affidavits  tendmg  to  show  that  they  had  acted 
unjustly  in  not  granting  the  postponement, 
this  Court  refused  to  interfere,  the  matter 
being  one  peculiarly  within  the  discretion  of 
the  magistrstes.   Beeke,  ex paHe,  T.,  2  W.  4. 
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MEASURES. 
See  Court  Lbet,  1. 

MERGER. 
See  CovBHAHT,  5. 

MILLS. 
See  Rats,  5. 

MINES. 
See  Rats,  4. 

MISDEMEANOUR. 
See  Arrest. 

MODUS. 
See  Inclo8T7rb  Act,  1. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit,  2,  5. 

MORTGAGOR  AND  MORTGAGEE. 

An  estate  was  conveyed  in  1803,  by  J.  B.  to 
W.  H.,  who  in  1812  conveyed  it  to  A.  H., 
and  he  sold  it  in  1826  to  the  plaintifi*.  The 
original  vendor  did  not  deliver  up  the  title 


deeds.  In  1824  be  was  sued  by  the  then 
owner  of  the  estate  for  the  deeds,  and  •  ver- 
dict was  recovered  against  him,  but  the  judg- 
ment was  not  docketed.  He  abscoDdea.ami 
in  1825  obtained  a  sum  of  money,  as  on  t 
mortgage  of  the  estate,  from  one  of  the  de- 
fendants, with  whom  he  deposited  the  deedt. 
On  trover  brought  in  1829  by  a  party  cltim- 
inff  through  the  conveyance  to  W.  H.,  it  was 
held,  that  the  leffal  owner  of  the  estate  roi^ht 
recover  the  deeds  from  the  mortgagee,  with- 
out tendering  the  mortgage  money.  Hot' 
rington  v.  Price  and  Another,  H.,  2  W.  4. 
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NEW  TRIAL. 
See  EviDBNCK,  4. 

NON  OMITTAS  CLAUSE. 
See  Sheritp,  2. 


NOTICE. 


^«e  Attohnbt,  1. 
dbhcb,  1. 


Certioraki,  1. 
Plbaoiho,  7. 


Evi- 


NOTICE  OF  SUIT. 
See  Covenant,  4. 

NOTICE  OF  TRIAL. 
See  Ejectment,  1. 

NUISANCE. 
See  Indictxent,  1. 

OUSTER. 
See  Evidence,  11. 

OVERSEER. 

The  parish  of  H.  consisted  of  three  townships 
in  the  count  jr  of  W.,  and  certain  townships 
and  districts  in  the  county  of  S.  The  town- 
ships in  W.  had  always  had  their  own  over- 
seers, and  relieved  their  own  poor ;  but  four 
overseers  had  been  appointea  for  the  diTi- 
sion  of  the  parish  lyins  in  S.  and  rates  col- 
lected and  applied  tor  tne  relief  of  the  poor 
of  that  division  indiscriminately.  On  appli- 
cation by  a  township  in  the  latter  diTision, 
for  a  mandamus  to  the  justices  to  appoint 
overseers  for  that  township,  pursuant  to  the 
13  Sl  14  Car.  2,  c.  12,  s.  21,  on  the  eround 
that  the  parish  had  not  enjoyed,  anacoald 
not  enjoy  the  benefit  of  the  statute  43  Eliz* 
c.  2,  facts  being  also  stated  to  show  the  ex- 
pediency of  a  separate  appointment : 

Held,  that  the  divisions  of  the  parish  in  W. 
and  in  S.  could  not  be  considered,  with  re- 
ference to  the  statute  of  Charles,  as  distinct 
parishes;  and  the  mandamus  was  granted. 
The  King  v.  The  Juttieee  of  Salop,  T.,  2 
W.4.  -^  i^     jjjj 

PARISH,  DIVISION  OF. 
See  Overseer. 

PATENT. 

A  patent  was  taken  out  for  improvemeats  in 
making  buttons.  The  spocincation  stated 
the  improvement  to  consist  in  the  substiiu- 
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tion  of  a  flexible  material  ibr  metal  shanks, 
and  it  described  the  mode  in  which  this  ma- 
terial  might  be  fixed  to  the  intended  button, 
and  made  to  project  from  it  in  the  necessary 
condition  for  use,  by  the  help,  among  other 
thinffs,  of  a  metal  collet,  or  nng  with  teeth. 
Neither  the  construction  of  the  button,  nor 
•  the  application  of  a  flexible  shank  was  new  ; 
the  use  of  the  toothed  ring,  as  described  in  the 
specification,  was  so,  but  this  was  not  stated 
to  be  the  subject-matter  of  the  invention,  and 
it  appeared  by  the  specification  that  the  ef- 
fect producea  by  it  might  be  brought  about 
in  other  modes,  which  the  plaintiff  had  also 
used: 

Held,  that  the  patent  was  not  maintain- 
able, since  the  invention  consisted  only  in 
combining  two  things  which  were  not  new, 
and  the  use  of  the  toothed  ring  in  Jbrraing 
the  flexible  shank,  though  new,  warnot  the 
object  of  the  invention,  but  only  a  mode, 
amonjs  others  which  were  already  known,  of 
carrying  it  into  effect.  Saunden  v.  Aston, 
T.,  2  W.  4.  881 

PATRONAGE. 
See  Alibkatiov. 

PAVING  ACT. 
See  Rate,  2. 

PENAL  ACTION. 
See  Ratb,  8. 

PENAL  STATUTE,  CONSTRUC- 
TION OF. 

See  Game. 

PERMIT. 
See  Spiarrs. 

PILOT  ACT. 
See  Corporation,  3. 

PLEA  IN  BAR  DE  INJURIA. 
See  Pleadiho,  1. 

PLEADING. 

See  Actios  oh  the  Case,  2.  Bankrupt,  1. 
HirK»RXD,>cTioir  aoain st,  1.   Trespass,  5 . 

1.  An  avowry  in  replevin  stated  that  the 
plaintiflf  was  an  inhabitant  of  a  parish,  and 
rateable  to  the  relief  of  the  poor  in  re- 
spect of  his  occupation  of  a  tenement  situate 
in  the  place  in  which,  dec,  that  a  rate  for  the 
relief  of  the  poor  of  the  said  parish  was  duly 
made  and  published,  in  which  the  plaintiff* 
was  in  respect  of  such  occupation  duly  rated 
in  the  sum  of  7/. ;  that  he  nad  notice  of  the 
rate,  and  was  required  to  pay,  but  refused ; 
that  he  was  duly  snmmoned  to  a  petty  ses- 
■ions  to  show  cause  why  he  refused;  that  he 
appealed  and  showed  no  cause,  whereupon  a 
warrant  was  duly  made  under  the  hands  of 
two  justices  of  the  peace,  directed  to  the  de- 
fendant, reouiring  him  to  make  distress  of 
the plaintifi''8  goods  and  chattels;  that  the 
warrant  waa  delivered  to  the  defendant,  un- 
der which  he  as  collector  justified  taking  the 
goods  at  a  distress  and  prayed  judgment  and 


a  return.  Plea  in  bar  de  injuria,  &c.,  special 
demurrer,  assigning  for  cause,  that  the  plea 
offered  to  put  m  issue  several  distinct  mat- 
ters, and  was  pleaded  as  if  the  avowry  con- 
sisted merely  m  excuse  of  the  taking  and 
detaining,  and  not  in  a  justification  and  claim 
of  rieht : 

Held,  by  Parke  and  Paiteson,  Js.,  Lord 
Tenterden,C.  J.,  dissentiente,  that  the  plea  in 
bar  was  good.  Sdby  v.  Bardone  and  another^ 
H.,  2  W.  4.  2 

2.  In  a  plea  of  justification  grounded  on  a  cus- 
tom in  a  manor  for  the  leet  jury  to  break  and 
destroy  measures  found  by  them  to  be  false, 
it  is  enough  to  say  that  the  measures  were 
found  by  the  jury  to  be  false  without  alleging 
that  they  were  so.  Wilcock  v.  Windsor  om 
0<Aer«,H.,2W.4.  43 

3.  To  an  action  of  covenant  brought  by  N.  S. 
against  J.J.  and  another,  a  release  was 
pleaded  which  began  by  reciting  "  that  va- 
rious disputes  were  subsisting  between  N.S. 
and  J.  J.  and  actions  had  been  brought  by 
them  against  each  other,  which  were  still  de- 
pending, and  that  it  had  been  agreed  between 
them  that,  in  order  to  put  an  end  thereto,  J. 
should  pay  S.  150/.  and  each  of  them  should 
execute  a  release  to  the  other  of  all  actions, 
causes  of  action, and  claims,  brought  by  him, 
or  which  he  had  against  the  other ;"  and  then 
proceeded  in  the  usual  general  words  to  re- 
lease allaetionSf  dtc,  whatsoever  .-  Held,  that 
the  effect  of  the  general  words  was  confined 
by  the  recital  to  actions  then  commenced, 
and  in  which  S.  was  the  party  on  one  side, 
and  J.  on  the  other,  and  that  it  could  not  be 
pleaded  in  bar  to  an  action  brought  by  S. 
against  J.  and  'Others  jointly ;  and  that  parol 
evidence  was  admissible  to  show  that,  at  the 
time  of  executing  the  release,  there  were 
mutual  actions  depending  between  S.  and  J. 
for  other  causes  than  that  of  the  present  suit, 
and  for  such  causes  only.  Simons,  Clerk,  v. 
Johnson  and  Moore,  H.,2  W.  4.  175 

4.  In  pleading  a  prescriptive  right  of  way,  it  is 
not  necessary  to  describe  all  the  closes  inter- 
vening between  the  two  termini ;  and  there- 
fore where  to  trespass  for  breakinff  and  enter* 
ing  the  plaintifi''s  closes  the  defendant  pleaded 
"  tnat  he  was  seised  in  fee  of  land  next  ad* 
joining  to  one  of  the  said  closes  in  wAtdk," 
dec,  and  then  claimed  in'respect  of  the  said 
land  a  way  from  the  said  land  unto  and  into, 
through,  over,  and  along  the  said  closes  in 
vhich,  &c.,  and  unto  and  into  a  certain  com- 
mon king*s  highway ;  and  at  the  trial  the 
defendant  proved  a  prescriptive  right  of  way 
from  his  land  into  and  over  the  land  of  third 
persons,  and  thence  into  and  over  the  plain- 
tiffs closes,  and  thence  into  a  common  high- 
way: Held,  that  the  ple^  was  sufficiently 
proved :  and  this  though  it  appeared  that  part 
of  the  aefendant*s  land  did  adjoin  to  one  of 
the  plaintiff^s  closes,  and  that  by  permission 
of  the  latter  the  defendant  had  aometimea 
used  a  way  from  that  part  of  his  land  over 
the  plaintiff^s  adjoining  close,  as  well  as  the 
way  to  which  the  plea  was  meant  to  refer. 
Simpson  v.  LevthwaUe,  H.,  2  W.  4.  226 

5.  In  covenant  by  lessor  against  lessee  on  an 
indenture  of  demise,  it  is  no  variance  if  the 
plaintiff  in  his  declaration  makes  profert  of 
the  *'  said  indenture,**  and  at  the  trial  pro- 
duces the  counterpart  executed  by  the  lessee. 
Pearse  v.  Mortice,  E.,  2  W.  4.  396 
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6.  In  trespsM  for  seizing  weights  and  measures 
four  defendants  pleaded,  that  they  were 
sworn  with  divers,  to  wit,  twenty  others,  as 
a  leet  jury,  according  to  the  custom  of  the 
manor  of  Stepney  ;  and  that  the  custom  was 
for  the  jury  so  sworn  to  examine  weights 
and  measures  within  the  manor,  and  seiae 
them  if  defective;  and  they  alleged,  that 
they,  the  defendants,  being  on  such  jurv,  so 
sworn  as  aforesaid,  examined  and  seized  the 
plaintiffs  weights  and  measures,  which  they 
found  defective.  Replication,  de  injuria. 
There  was  evidence  at  the  trial  that  only 
five  of  the  leet  jurors  were  actually  in  the 
plaintiff's  shop,  when  the  defendants  made 
the  seizure  there,  though  the  rest  were  close 
at  hand;  but  the  Judge  refused  to  let  any 
question  go  to  the  jury  on  this  point,  being 
of  opinion  that  the  objection  was  on  the 
record : 

Held,  that  the  objection  was  on  the  record, 
and  was  valid  ;  it  not  appearing  by  the  plea 
that  the  examination  and  seizure  were  made 
by  the  jury  sworn  at  the  court  leet, according 
to  the  custom.  Skeppard  v.  Hall,  E.,  2  W.4. 

433 

7*  To  scire  facias  on  a  judgment  the  defendant, 
an  executrix,  pleaded  that  she  fully  adminis- 
tered before  she  had  notice  of  the  recovery, 
and  that  she  had  had  no  assets  since.  Repli- 
cation, that  the  defendant  had  notice  of  the 
recovery  on,  &,c.,  and  had  assets  afterwards: 
Held,  that  the  mention  of  notice  in  the  plea 
was  surplusage,  and  the  replication  bad,  as 
leading  to  an  immaterial  issue,  for  a  judg- 
ment 10  be  entitled  to  preference  in  adminis- 
tration must  be  docketed  pursuant  to  4  &.  5 
W.  &  M.  c.  20 ;  and  notice  of  it  in  any  other 
way  is  of  no  consequence.  Hall  v.  Tavler^ 
Exteutrix,  £..  3  W.  4.  655 

8.  In  trespass  for  cutting  lines  of  the  plaintiff, 
and  throwing  down  unen  thereon  banging, 
defendant  pleaded  that  he  was  possessed  of 
a  close,  and  because  the  linen  was  wrong- 
fully in  and  upon  the  close  he  removed  it. 
Replication  that  J.  G.  being  seised  in  fee  of 
the  close  and  of  a  messuage,  with  the  appur- 
tenances contiffuous  to  it, by  lease  and  release 
conveyed  to  W.  H.  The  messuage,  and  all 
the  easements,  liberties,  privileges,  &c,  to 
the  said  messuage  belonging,  or  therewith 
then  or  late  used,  dDC. ;  that  before  and  at  the 
time  of  such  conveyance  the  tenants  and 
occupiers  of  the  messuage  used  the  ease- 
ment, &c.,  of  fastening  ropes  to  the  said 
messua|;e,  and  across  the  close,  to  a  wall  in 
the  saidclose,  in  order  to  hang  linen  thereon, 
and  of  hansing  linen  thereon  to  dry,  as  often 
as  they  had  occasion  so  to  do,  at  their  free 
will  and  pleasure,  and  that  the  plaintiff  being 
tenant  to  W.  H.  of  the  said  messuage,  did 
put  up  the  lines,  dLC.  Rejoinder,  tooK  issue 
on  the  right  as  alleged  in  the  replication  : 
Held,  that  proof  of  a  privileffe  for  the  tenants 
to  hanjs  lines  across  the  jrard,  for  the  purpose 
of  drymg  the  linen  of  their  own  families  only 
did  not  support  the  alleged  right.  Drewell  v. 
ro»/er,  T.,  2  W.  4.  735 

9.  In  assumpsit  for  use  and  occupation,  42.  were 
paid  into  Court  on  the  account  stated.    The 

alaintiffs  proved  that  the  defendant  being  in- 
ebied  to  them  as  surviving  executors  of  T., 
and  having  no  other  account  with  them,  was 
called  upon  by  them  for  payment,  and  re- 
fused, saying  that  he  had  a  cross  demand  on 


the  funds  of  the  testator.  The  pbintifis  gave 
evidence  of  a  debt  exceeding  42.,  and  coo- 
tended  that  these  facta,  with  the  admissioR 
implied  by  the  payment  into  Court,  entitled 
them  to  recover  the  larger  sum  on  the  ac- 
count stated,  the  other  counts  proving  inap- 
plicable :  Held,  that  they  could  not  eo  re- 
cover, for  that  the  averment  of  nn  acoouni 
stated  could  only  refer  to  a  single  occasion ; 
and  the  above-mentioned  answer  of  the  de- 
fendant, with  the  subsequent  payment  into 
Court,  merely  showed  that,  upon  that  ac- 
counting which  alone  was  in  question,  the  de- 
fendant was  found  indebted  42.  Ketuudti  v. 
Wiiher$,  T..  2  W.  4.  767 

10.  The  West  India  Dock  Act,  39  G.  3.  c.  69, 
provides  that  twenty-one  persona  shall  be 
directora  of  the  affairs  of  the  company,  and 
that  dl  suits  for  any  cause  of  action  against 
the  omnpany  shall  be  brought  against  the 
treasurer  for  the  time  beine.  In  assumpsit 
against  the  treasdrer,  the  declaration  stated 
that,  by  order  of  the  court  of  directors,  the 
defendant  nut  up  goods  to  sale  subject  to 
certain  conditions ;  and  that  in  consideration 
that  the  plaintiffs,  at  the  reqoeat  of  the  di- 
rectprs,  had  promised  them  to  perform  the 
conditions  of  sale,  they,  the  directors,  pro- 
mised to  perform  the  same  on  their  part. 
The  declaration  then  alleged  a  breach  of  the 
conditions  by  the  directors,  and  eooeluded 
that  the  plaintiffs  brought  their  suit  against 
the  treasurer  according  to  the  statute.  At 
the  trial  it  appeared  that  the  eoods  had  been 
put  up  and  sold  by  order  of  the  directors  on 
account  of  the  company  :  Held,  first,  that 
there  was  no  variance  between  the  declara- 
tion which  charged  the  directors,  and  the 
evidence  which  showed  that  the  contract 
was  the  company's;  and,  secondly, on  mo- 
tion in  arrest  of  judgment,  that  the  declara- 
tion was  sufficient,  because  the  contract  al- 
leged was,  in  legal  effect,  a  contract  by  the 
company,  for  breach  of  which  an  action  was 
maintainable  against  the  treasurer.  Stmlhj 
and  Another  v.  Smiik,  T.,  2  W.  4.  929 

PONE. 
St9  CotJNTT  Court. 

POOR. 
See  Ratb,  1,  7.    Tbespass,  2. 

POWER  OF  ATTORNEY. 
8e«  Attoknet,  4. 

PREBEND. 

An  archdeacon  of  Rochester,  when  instituted 
and  inducted  into  that  office,  is  ipso  facto  in- 
ducted into  the  prebend  annexed  to  it  by 
royal  grant,  and  may  claim  lo  be  sworn  in 
as  prebendary  without  being  installed.  The 
King  v.  The  Dean  and  Chanter  of  Sachater. 
H..3W.4.  95 

PRACTICE. 

See  EvrosNCS,  4.    Makdamus. 

I.  Order  of  the  Court  under  the  statute  1  &,  2 
W.  4,  c.  58,  where  eoods  had  been  uken  by 
the  sheriff  under  a  fi.  fa.  and  sold  by  him,  an- 
other fi.  ia.  having  issued  in  the  mean  time 
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aninat  the  same  gooda ;  and  whera  a  party 
claimed  title  to  the  property  atfainst  both  the 
plamtifis,  the  defeodaot  and  the  aheriff,  and 
complained  that  the  goods  had  been  sold  im- 
prondently  and  in  apite  of  notice  from  the 
owner.  Slamanv,  Back,  H.,^W.i,  103 
%  A  defendant  may  move  to  set  aside  a  judg- 
ment entered  up  on  an  irresular  award, 
ihouflh  the  time  for  aetting  aside  the  award 
itBelfhas  elapsed,  if  the  defect  insisted  on  be 
apparent  on  the  face  of  the  award ;  and  an 
objection  j^rounded  on  such  defect  need  not 
be  stated  in  the  rule  nisL  Manser  v.  Hmver 
and  Another,  H.,  2  W.  4.  295 

3.  Rale  of  Court,  Trinity  term,  1  W.  4,  di- 
rects, that  if  the  notice  of  bail  shall  be  ac- 
companied by  an  affidavit  of  each  of  the  bail, 
and  if  the  plaintiff'  afterwards  except  to  the 
bail,  be  shall,  if  they  are  allowed,  pay  the 
costs  of  justification : 

Held,  where  the  plaintiff  was  served  with 
notice  of  bail,  and  with  a  copy  of  the  affidavit 
of  the  bail,  which  did  not  purport  on  the  face 
of  it  to  be  a  copy,  or  atate  where  the  original 
was  filed,  and  be  afterwards  excepted  to 
them,  he  was  not  bound,  on  the  bail  being 
allowed,  to  pay  the  coats  of  justification. 
West  V.  Waiianu,  H.,  2  W.  4.  345 

4.  Discharffing  a  jury  by  consent  does  not  ter- 
minate the  suit,  but  is  the  same,  in  tbia  re- 
apect,  as  withdrawing  a  juror.  And  where 
toe  plaintiff,  instead  of  ^oing  on  with  such 
suit,  brought  a  new  action  for  a  cause  ad- 
mitted to  be  the  same,  the  Court  stayed  the 
proceeding,  but  would  not  grant  the  de- 
fendant his  costs  of  the  latter  suit.  Everett 
V.  YoueUe,  H.,  2  W.  4.  349 

5.  In  a  bill  of  Middlesex;  the  acetiam  clause 
was  on  promises :  the  affidavit  to  hold  to  bail 
atated  that  the  defendant  was  indebted  to  the 
plaintifl^on  a  judgment : 

Held,  this  was  an  irregularity,  which  en- 
titled the  defendant  to  be  discharged  on  en- 
tering into  a  reooenisance  of  bau  for  40Z. : 

Held,  secondly,  that  it  was  no  ground  for 
aettinc  aside  the  proceedina  for  irregularity 
that  the  plaintiff  had  issued  two  writs  of  fi. 
fa.,  and  caused  part  of  the  debt  to  be  levied 
anderthe  aecood;  and  that  no  return  had 
been  made  to  either.  Green  v.  £fgae,  E.,  2 
W.4.  '   '    437 

6.  A.  being  indebted  for  rent  to -her  landlord, 
the  hitter  proposed  to  C,  her  son-in-law,  to 
take  as  security  for  the  same,  his  (C.*s)  pro- 
missory note  payable  in  twelve  months.  C. 
aaid  he  would  give  an  anawer  in  a  week  or 
ten  days.  The  landlord  then  asked  him, 
whether  A.  owed  him  anything ;  he  replied, 
afae  did  not,  or  what  she  did  owe  he  con- 
aidered  as  a  gift.  Within  the  ton  days,  A. 
executed  a  warrant  of  attorney  to  C,  upon 
which  judgment  was  entered  up,  execution 
iflsaed,  and  C.  took  possession  of  the  goods. 
The  Court,  considering  the  representations 
and  conduct  of  A.  to  have  been  intended  to 
defraud  the  landlord,  set  aside  the  warrant 
of  attorney  at  his  instance.  Oeorge  Martin 
V.  Mary  Martin,  T.,  2  W.  4.  934 

PREMIUM. 
See  SiTTLiifBNT  BT  Affrjehticbsrit,  3. 

PRESUMPTION. 
Se€  EviDmcit,  10. 


PRINCIPAL  AND  AGENT. 
5ee  Attorrbt,  2.  Bankrupt,  3.  Trovrr,  1. 

PRIVITY   OF  CONTRACT. 
See  Attornrt,  2. 

PROCLAMATION. 
See  FiRB,  5. 

PROFERT. 
See  Plradino,  4. 

PROMISSORY  NOTE. 
See  Bill  of  Exchanoe,  2. 

PROMOTIONS. 
See  page  1,  394. 

RABBITS. 
See  Evidence,  8. 

RATE. 

1.  Peraons  in  whom  the  navigation  of  a  river  is 
vested,  but  who  have  no  interest  in  the  soil, 
are  not  rateable  to  the  poor  for  a  dam  which 
upholds  the  water  of  such  river,  and  renders 
it  navigable.  The  King  v.  The  Undertakers 
of  the  Aire  and  Colder  Navigation,  H.,  2 
W.  4.  139 

2.  By  statute  28  G.  3,  c.  64,  for  paving  the 
town  of  Cambridge,  it  was  enacted  in  sect. 
23,  that  commissioners  were  annually  to  as- 
certain the  sums  to  be  paid  by  rate  on  the 
inhabitanta  for  the  purposes  of  the  act,  and 
levy  the  same  by  rate  upon  the  tenants  and 
occupiers  of  all  houses,  buildings,  gardens, 
tenements,  and  hereditaments  wilhin  the  town. 
By  sect.  113,  the  amount  so  ascertained  was 
to  be  notified  to  the  vice-chancellor  of  the 
university  and  the  mayor  of  the  town,  and 
two-fifths  were  to  be  paid  "  by  or  on  account 
o/ the  said  university,"  102.  by  the  corpora- 
tion, and  the  reaidue  out  of  certain  tolls 
granted  to  the  commissioners,  and  out  of  the 
above-mentioned  ratea.  Bj  sect.  114,  the 
chancellor  or  vice-chancellor  of  the  universi- 
ty, and  the  heada  of  colleges  and  halls  within 
toe  said  universitv,  were  to  meet,  upon  such 
notice  given,  and  apportion  the  respective 
sums  to  be  paid  towards  the  rate  out  of  the 
university  chest,  and  by  the  several  colleges 
and  halls.  By  34  6.  3,  c.  104,  s.  17,  it  was 
provided,  that  no  person  or  persons  should 
be  rated  under  that  or  the  former  act  for  any 
farm,  meadow,  pasture,  or  arable  land,  rented 
or  occupied  by  anv  inhabitant  of  the  town, 
except  aa  to  the  value  of  his  dwellins  houae, 
yards,  gardena,  out- houses,  and  all  other 
buildings  rented  and  occupied  by  any  of  the 
said  inuibitants,  situated  in  the  said  town. 

Downing  college  was  founded  and  incor- 
porated with  the  university  after  the  passing 
of  these  acts.  It  was  built  on  land  within 
the  town,  but  which  had  not  before  paid  pav- 
inff  rate : 

Held,  that  the  college  was  liable  to  be 
rated  as  a  part  of  the  university  for  a  portion 
of  two-fifths  payable  by  that  Body,  and  was 
not  rateable  aa  a  part  of  the  town ;  for  that 
sect.  23  of  the  paving  act  was  not  applicable 
to  colleges,  and  sects.  113»  114,  extended  to 
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all  colleges  forming  part  of  the  aniverrity, 
whether  erected  before  or  einoe  the  act. 
Downing  College,  Cambridge  ▼.  Purekas,  H., 
2  W.  4.  162 

3.  By  aD  act  for  paving,  lighting,  and  watching, 
the  trustees  for  carrying  it  into  eflfect  were 
empowered  to  rate  toe  tenants  and  occupiers 
of  all  the  houses,  shops,  malt-houses,  coach- 
houses, yards,  garden  sround,  stables,  cel- 
lars, vaults,  wharfs,  and  other  buildings  and 
hereditamenie,  within  certain  limits,  meadow 
and  patture  ground  excepted  : 

Held,  that  this  exception  showed  the  word 
heredUamentt  to  be  used  not  merely  with  re- 
ference to  things  ejuedem  generie  with  those 
before  enumerated^,  but  in  a  more  extended 
sense,  comprehending  land  in  general ;  and, 
therefore,  that  a  gas-light  companv  were 
rateable  under  the  act  for  the  ground  occu- 

Sied  by  their  pipes  and  other  apparatus.  The 
lingr.  The  Truiteee/or  paving  Shrewtbury^ 

4.  Appellants  were  rated  to  the  poor  for  clav 

})it8,  which  were  excavations  under  ground, 
rom  whence  glass-house  pot  clay  and  fine 
brick  clay  were  extracted.  A  perpendicular 
shaft  was  sunk  from  the  surface  of  the  land 
for  the  purpose  of  raising  the  clay  out  of 
the  strata,  which  was  done  by  a  steam  en- 
gine, and  other  raining  apparatus;  the  ex- 
cavations were  like  those  which  are  made 
for  working  coal  and  metallic  mines,  and 
the  mode  of  using  the  clay  was  the'  same 
as  that  used  in  a  coal  mme:  Held,  that 
the  pits  so  assessed  were  clay  mines,  and, 
therefore,  not  rateable.  The  King  t.  BrettdU 
E.,2W.4.  424 

5.  The  statute  of  Marlbridge  extends  to  ffoods 
distrained  for  a  poor's  rate,  and  the  snerifi' 
must  replevy  sucn  goods  on  plaint.  Sabourin 
y.Marthall,Z.,2yf.\.  440 

6.  The  owners  of  mills  in  the  township  of  H., 
in  compensation  for  the  loss  of  water  occa- 
sioned to  them  within  the  township  by  an 
adjoining  navigation,  were  allowed,  by  act  of 

'  parliament,  to  take  certain  tolls  at  a  lock 
situate  on  the  line  of  navigation,  but  in  a 
different  township:  Held,  that  they  were 
not  rateable  at  their  mills  in  H.,  in  respect  of 
the  tolls  so  taken.  The  King  v.  Aire  and 
Colder  Navigation  Company,  £.,  2  W.4.  533 

7.  Lands  purchased  by  voluntary  contribution 
were  conveyed  to  trustees  for  the  purpose  of 
erectinff  thereon  a  ftinaiic  asylum,  and  for 
such  other  purposes  relative  thereto  as  should 
be  determmea  by  the  subscribers.  The 
asylum  was  originally  designed  for  parish 
paupers,  or  other  indigent  persons,  but  the 
tunas  being  insufficient,  a  limited  number  of 
affluent  persons  were  afterward  admitted  at 
certain  rates  of  payment  in  proportion  to  their 
abilities.  From  this  and  other  sources  of 
revenue,  the  trustees,  after  paving  all  the  ex- 
penses of  the  establishment,  had  accumula- 
ted in  five  years  profits  to  the  amount  of 
20002.,  part  of  which  had  been  laid  out  in 
buildings  and  purchases  for  the  institution, 
and  part  continued  to  accumulate.  All  bene- 
factors of  202.  or  upwards  were  governors, 
and  they  exercised  the  entire  control  over 
the  asylum  and  its  funds.  The  trustees  de- 
rived no  personal  benefit  from  the  institution : 
Held  that  as  the  building  produced  a  profit, 
it  was  rateable,  and  that  the  trustees,  who 
were  the  owners  and  in  actual  receipt  of  the 
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profits,  were  the  persons  liable  to  be  rated. 
The  King  v.  The  Inhabiiante  of  St.  GUa, 
For*,  E.,2W.4.  573 

8.  Where  the  inhabitantsof  a  parish  have  mide 
an  application  to  the  commissioners  for  baild- 
ing  new  churches,  conformably  to  58  G.  3, 
c.  45.  s.  60,  and  59  G.  3,  c.  134,  s.  24,  and 
have  in  consequence  obtained  a  loan  for  the 
purpose  of  building  churches  within  the  pa- 
rish, the  churchwardens  may  make  a  rate  for 
repaying  the  interest  and  prmcipal  (as  direct- 
ed by  the  first- mentioned  act)  without 
further  consent  of  the  parishioners  to  sacl 
rate.  The  makine  of  such  rate  is  not  a  inat< 
ter  of  ecclesiastical  cognisance.  The  King  t. 
The  Churdkwardene  of  St.  Mary  Lambeth, 
E.,2W.4.  651 

9.  Bv  a  local  act  for  certain  incorporated  pa- 
rishes, guardians  of  the  poor  were  appointed, 
and  were  authorised  to  appoint  a  clerk, and  to 
make  rates;  and  all  poor  rates  and  books 
purporting  to  be  rates  made  for  the  nid 
pinshes,  and  all  papers  relating  to  the  settle- 
ment of  the  poor,  were  to  be  delivered  by  the 
churchwardens  and  overseers  to  the  clerk  of 
the  guardians  for  the  time  beinz ,  who  was 
to  cause  the  same  to  be  preserved  and  filed. 
The  clerk  to  the  guardians  paid  the  casaal 
and  out  poor  weekly,  and  transacted  acme 
other  mattera  relating  to  the  poor,  and  had 
the  custody  of  the  books:  Held,  that  be  was 
not  a  person  liable  to  the  penalties  imposed  bj 
the  17  G.  2,  c.  3,  s.  3,  upon  churchwardens, 
overseers,  or  other  persons  authorized  to  take 
care  of  the  poor,  for  not  permitting  an  inhabi- 
tant to  inspect  the  rates.  Whiidiurch  v.  Chap- 
man, T.,  2  W.  4.  691 

RECEIPT. 
See  EviDSNCB,  3. 

RECTIFIER  OF  SPIRITS. 
See  Spirits. 

REGULJE  GENERATES, 
374,  394. 

RELEASE. 
See  PLBAniNO,  3. 

RETAINER. 
See  Attorney,  4. 

REPLEVIN. 

See  Pleading,  1. 

The  statute  of  Marlbridge  extends  to  goods  dis- 
trained for  a  poor-rate,  and  therefore  the 
sherifi*  must  replevy  such  goods  on  plsint, 
Sabourin  v.  Marshall  and  Another,  £.,  2  W. 
4.  440 

RESIDENCE. 

See  Sbitlemsnt  bt  APFRENncxsBir,  2,  6. 
Settlement  bt  livino  and  sbbvics,  1, 2. 

RIGHT  OF  WAY. 
See  Pleading,  4. 

RIOT. 
A  justice  called  upon  to  suppress  a  riot  is  re- 
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quired  bv  law  to  do  all  he  knows  to  be  in  his 
power,  that  can  reasonably  be  expected  from 
t  man  of  honesty  and  of  ordinary  prudence, 
firaiDess,  and  activity,  under  the  circuro- 
itances.  Mere  honesty  of  intention  is  no  de- 
feoce,  if  he  fails  in  his  duty. 

Nor  will  it  be  a  defence  that  he  acted  upon 
the  best  professional  advice  that  could  be  ob- 
tained, on  legal  and  military  points,  if  his 
coDduct  has  been  faulty  in  point  of  law. 

lo  suppressing  a  riot,  he  is  not  bound  to 
head  the  special  constables,  or  to  arrange  and 
marshal  them ;  this  is  the  duty  of  the  chief 
constables. 

Magistrates  are  not  criminally  answerable 
for  not  havinff  called  out  special  constables, 
and  compelled  them  to  act  pursuant  to  the  1 
&  2  W.  4,  c.  41,  unless  it  be  proved  that  in- 
formation was  laid  before  them,  on  oath,  of 
a  riot,  &c.,  having  occurred,  or  being  ex- 
pected. 

A  magistrate  is  not  chargeable  with  ne- 
glect of  duty  for  not  having  called  out  the 
poaae  comitatus  in  case  of  a  riot,  if  he  has 
^ven  the  king's  subjects  reasonable  and 
timely  warning  to  come  to  his  assistance. 

Applying  personally  to  some  of  the  inhabi- 
tajitsof  a  city,  calling  at  the  houses  of  others, 
employing  other  persons  to  do  the  same, 
sending  others  to  the  churchwardens,  &rC. 
(on  a  Sunday),  to  be  published  at  the  places 
of  worship,  requiring  the  people  to  meet  the 
macistrmtes  at  a  stated  time  and  place,  in  aid 
of  the  civil  power,  and  for  the  protection  of 
the  city,  and  posting  and  distributing  other 
notices  to  the  like  effect,  is  reasonable  warn- 
ing, toe  riot  having  recently  broke  out. 

A  magistrate  who  calls  upon  soldiers  to 
attack  a  mob,  and  suppress  a  not,  is  not  bound 
to  go  with  them  in  person ;  it  is  enough  if  he 
@yeB  them  bis  authority.    Eex  v.  Pinney, 

ROAD. 
See  High  WAT. 

ROCHESTER,  ARCHDEACON  OF. 
See  Prsbskd,  1. 

SAILING. 
See  Insubance,  3. 

SEA-SHORE. 
See  Co&POEATiOK,  1.    Evidbnce,  15. 

SECOND  COMMISSION. 
See  Bahkbuft,  2. 

SECONDARY  EVIDENCE. 
See  EvinBNCB,  1,  6. 

SELECT  VESTRY. 

Where  an  ancient  select  vestry  existed  in  a 
parish,  having  and  exercising  certain  powers 
m  the  management  and  care  of  the  poor,  but 
Dot  ail  the  powers  required  by  the  statute  59 
0. 3,  c.  12,  to  be  exercised  by  select  vestries, 
the  Court  granted  a  mandamus,  calling  on 
the  parish  officers  to  convene  a  meeting  pur- 
aoant  to  the  act,  for  the  purpose  of  establish- 


ing a  new  select  vestry,  to  perform  those 
functions  under  the  act  which  the  former 
vestry  could  not  discharge;  but  not  otherwise 
to  interfere  with  it.  The  King  v.  The  Chitnh- 
toardene  and  Overaeere  of  St.  Martin  in  the 
FieW»,T.,2W.4.  907 

SET  OFF. 
See  AssiTMFSiT,  5. 

SETTLEMENT— 6y  Appreniieeehip, 

1.  The  statute  10  G.  2,  c.  31,  s.  5,  after  reciting 
the  inconvenience  which  happens  by  water- 
men, Slc,  taking  apprentices  oefore  they  are 
housekeepers,  or  have  any  settled  habitation 
for  themselves  or  their  apprentices,  enacts, 
that  it  shall  not  be  lawful  for  any  waterman, 
though  a  freeman  of  the  (waterman's;  com- 
pany, or  his  widow,  to  take  or  keep  any  per- 
son, as  his  or  her  apprentice,  tinless  he  or  she 
shall  be  the  occupier  of  some  house  or  tene- 
ment wherein  to  lodge  him  or  herself  and  such 
apprentice;  and  that  he  or  she  shall  keep 
such  apprentice  in  the  same  house  or  tene- 
ment wherein  he  or  she  shall  lodge  or  lie,  on 
pain  of  forfeiting  lOL  for  every  oneuce. 

By  section  4,  it  is  provided,  that  no  such 
freeman  or  freeman's  widow  snail  take  or 
retain  more  than  two  apprentices  at  the 
same  time,  under  a  penalty : 

Held,  that  by  section  5,  any  contract  to 
take  an  apprentice,  entered  mto  by  such 
freeman  or  widow,  not  being  an  occupier  of 
some  house,  &rC.,  or  having  already  two  ap- 
prentices, was  prohibited ;  and,  therefore, 
that  where  a  pauper  bound  himself  bjr  inden- 
ture of  apprenticeship  to  serve  the  widow  of 
a  waterman,  she  not  having  such  house, 
&rC.,  but  it  being  understood  that  he  was  to  ' 
live  at  the  house  of  a  freeman  of  the  com- 
pany (which  he  did),  and  serve  him  confor- 
mably to  the  indenture,  he  having  two  other 
apprentices  at  the  time,  such  indenture  was 
absolutely  void,  and  no  settlement  was 
gained  by  serving  under  it.  The  King  v. 
The  Inhabitants  of  Gravetend,  H.,  2  WT4. 
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2.  A  pauper  was  duly  apprenticed  to  a  farmer 
residing  in  parish  A.,  and  served  him  there, 
but  before  the  expiration  of  the  apprentice- 
ship, the  farmer,  navins  failed  in  business, 
placed  the  pauper  with  another  farmer  in 
parish  B.,  and  tne  pauper  served  the  latter 
m  parish  B.  for  nine  months,  when  becom- 
ing ill  and  disabled  from  service,  he  returned 
to  his  first  master  in  parish  A. :  the  latter, 
having  no  accommodation  for  him,  told  him 
to  go  to  his  mother,  who  lived  in  that  parish. 
The  pauper  did  so,  and  his  first  master,  a 
few  days  after,  promised  his  mother  to  re- 
munerate her  for  taking  care  of  the  pauper. 
The  pauper  continued  to  reside  with  his 
mother  in  parish  A.  for  about  eight  weeks, 
his  first  master  being  resident  there,  but  did 
not  perform  any  actual  service  for  him: 
Held,  that  the  pauper  resided  in  parish  A.  in 
the  character  of  apprentice,  and  thereby 
gained  a  settlement  in  that  parish.  The  King 
V.  The  InhabUante  of  Lmkinhome,  E.,  2 
W.4.  413 

3.  The  consideration  expressed  in  an  indenture 
of  apprenticeship  was  4Z.  to  be  paid  to  the 
master  by  a  public  charity ;  but  the  appren- 
tice's mother  privately  agreed  to  pay,  and 
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did  pay,  the  master,  after  ezecation  of  the 
indenture,  II.  in  addition:  Held,  that  the 
indenture  (though  stamped)  was  void  by  8 
Ann.  c.  9,  s.  §9,  the  full  sum  contracted 
for,  with,  or  in  relation  to  the  apprentice,  not 
being  inserted.  The  King  v.  Tke  Inhabitants 
ofBaUdon,  E.,  2  W.  4.  427 

4.  The  master  of  an  apprentice,  having  had 
the  indenture  in  his  possession,  failed  in 
business,  and  an  attorney  took  the  manage- 
ment of  his  affairs,  and  custody  of  his  papers, 
which  he  inspected,  but  did  not  find  the  in- 
denture :  Held,  that  this,  after  the  master's 
death,  was  a  sufficient  case  to  let  in  secon- 
dary evidence  of  the  indenture,  though  ^is 
widow  was  living,  and  no  inquiry  had  been 
made  of  her  respecting  it.  The  King  v.  The 
Inhabitanta  of  Fiidlehinion,  E.,  2  W.  4. 
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5.  A  pauper  was  bound  apprentice  by  the 
.  trustees  of  a  public  charity.    The  roaster 

covenanted  to  find  him  meat,  drink,  apparel, 
washing,  &rC.  Before  the  execution  of  the 
indenture,  the  father  of  the  pauper,  who  was 
not  a  party  to  it,  agreed  with  the  master  to 
find  the  pauper  cloihing  and  washing  during 
the  term ;  and  he  did  so.  It  did  not  appear 
that  the  trustees  were  privy  to  this  engage- 
ment : 

Held,  that  the  indenture  did  not  require  to 
be  stamped,  because  either  the  agreement 
by  the  father  to  provide  clothes  was  not  a 
thinff  secured  to  be  (riven  to  or  for  the  bene- 
fit of  the  master  within  the  55  G.  3,  c.  184, 
schedule,  pan  1.  tit.  Apprenticeship,  or,  aa- 
Buminc  that  it  was,  then  u  was  void  as  being 
a  fraud  on  the  trustees,  who  had  bound  out 
the  apprentice  on  the  faith  that  the  master 
was  to  provide  clothes.  The  King  v.  The 
InhabUants  of  Aylesbury,  E.,  2  W.  4.       569 

6.  G.  S.  was  bound  apprentice  to  a  cork- 
cutter  in  parish  B.,  to  serve  him  for  seven 
years.  After  serving  for  seven  weeks  in 
that  parish,  the  apprentice  having  a  weak- 
ness m  his  eyes,  his  master  told  him  to  go 
back  to  his  father,  and  it  was  afterwards 
agreed  that  the  master  should  give  the  pau- 
per two  gross  of  corks  per  week,  of  the  value 
of2«.,  to  maintain  him;  he  went  and  lived 
with  his  father  in  parish  K.  for  two  years, 
during  which  time  he  received  the  corks 
from  his  master  and  sold  them,  and  slept 
more  than  forty  nights  at  his  father's  house 
in  K.,  but  did  no  work  for  his  master.  At 
the  expiration  of  two  years,  in  consequence 
of  the  master  giving  htm  bad  corks,  he  was 
taken  back  to  the  master  in  B.  with  whom 
he  lived  ten  davs,  and  during  that  time  he 
went  out  hawking  corks  for  sale  for  his 
roaster.  He  then  went  home  again,  his 
master  agreeing  to  let  him  have  a  sross  of 
the  best  corks  per  week,  which  he  did,  and 
the  apprentice  disposed  of  them  as  before, 
doing  no  work  for  the  master,  and  residing  in 
K.  with  his  father  till  his  indentures  were 
discharged  by  an  order  of  two  justices: 
Held,  that  the  apprentice  being  maintamed 
by  his  master  in  K.,  in  pursuance  of  the  in- 
denture, resided  there  as  an  apprentice  and 
gained  a  settlement.  The  King  v.  The  Jn^ 
habilants  of  Banbury,  T.,  2  W.  I.  706 

7*  Lands  were  devised  for  the  relief  of  the 
poor  of  H. ;  one  half  of  the  revenue  to  be 
employed  for  the  relief  of  widows,  the  other 
halt  towards  binding  out  apprentices.    The 


rents  were  received  by  the  churchwardens, 
and  not  mixed  with  the  poor's  rates,  but 
kept  in  a  distinct  account.  A  parishioner  of 
H.,  not  receiving  parish  relief,  applied  to  the 
churchwardens  to  provide  him  i»ith  means 
of  apprenticing  his  son.  The  son  was  ap- 
prenticed and  the  churchwardens  paid  the 
premium,  costs  of  indenture,  and  expense  ot 
clothing  the  apprentice  out  of  the  charity 
fund :  Held,  that  this  was  not  an  indenture 
by  which  an  expense  was  incurred  by  public 
parochial  funds,  within  56  G.  3,  c.  139,8.  11, 
and  therefore  not  void  for  want  of  the  ap- 
proval of  two  justices  according  to  chat 
statute. 

And  in  a  similar  case,  where  lands  were 
devised  to  the  churchwardens  and  overseen 
of  L.  and  their  successors,  upon  trust,  to 
apply  the  rents  towards  educating  twenty 
poor  children,  and  a  part  thereof  yearlv  to- 
wards apprenticing  eight  of  such  children, 
to  be  chosen  out  and  allowed  by  the  said 
churchwardens  and  overseers  and  the  prin- 
cipal inhabitants:  Held,  that  this  also  was 
not  a  public  parochial  fund  within  the  mean- 
ing of^the  act.  The  King  v.  The  Inhabitanti 
of  HalcsvDorth.  717 

8.  The  master  of  a  parish  apprentice  beiuE 
resident  abroad  (where  he  liad  remainea 
some  years),  his  steward  assigned  the  ap- 
prentice by  a  written  instrument  signed 
Lord  Viscount,  C.  (the  master),  by  J.  P.  his 
steward.  J.  P.  had  no  special  authority  to 
asaign  this  or  any  apprentice,  but  he  had  oc- 
casionally made  such  assignments  during 
Lord  C.'s  absence,  and  been  allowed  the 
expenses  in  his  account.  The  assignment 
in  other  respects  was  regular.  The  steward 
paid  the  new  master  5/.  which  was  allowed 
m  his  account  by  Lord  C,  as  usual :  Held, 
(assuming  that  a  maater  can  delegate  power 
of  assigning  an  apprentice,  as  to  which 
qusere),  that  the  master  must  at  all  events 
give  his  express  authority  to  the  assignment ; 
that  in  this  case  there  was  no  sufficient  au- 
thority ;  and,  consequently,  that  no  settle- 
ment was  gsined  by  service  under  the  ss- 
signment. 

Quare,  whether  a  parish  apprentice  can 
be  bound  to  a  person  living  abroad  f  7^e 
King  V.  The  InhabUants  o/SpreytoUy  Tm J 
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SETTLEMENT— iy  estate. 


1.  A  father  in  consideration  of  natural  love  and 
affection,  and  of  24Z.  which  he  owed  his  son, 
made  over  to  him  premises  in  the  parish  of 
S.  by  verbal  agreement  only,  and  the  son  re- 
ceived the  rents  for  three  years,  residing  in 
S. :  Held,  that  the  son  was  a  purchaser  for 
less  than  30/.  within  the  9  G.  1,  c.  7,  s.  5, 
and  gained  no  settlement.  The  King  v.  The 
Inhtdfitants  of  PiddUhinton,  E..  2  W.  4. 

460 

2.  A  man  marrying  a  woman,  who,  after  the 
passing  of  the  59  G.  3,  c.  *50,  has  become  a 
yearly  tenant  of  premises  at  a  rent  of  leas 


463 

3.  A.  being  in  possession  of  a  copyhold  estate 
of  inheritance,  ofllered  to  give  it  up  to  his  son 
and  heir,  if  he  would  pay  off  151.  Hrhich  he. 
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A.«  bad  borrowed  on  the  estate,  and  would 
pennit  A.  and  bia  wife  to  reside  on  it  rent 
nee  daring  their  lives.  The  son  paid  off 
the  15/.,  and  was  admitted  to  the  copyhold 
estate  upon  the  surrender  of  his  father.  The 
admittance  recited  the  yerbal  agreement  be- 
tween A.  and  hia  son,  and  the  payment  of 
the  Ibl  A.  and  his  wife  continued  after- 
warda  to  reside  on  the  estate  with  their  son : 
Held,  that  from  the  terms  of  the  conveyance, 
tDd  the  Btate  of  the  family,  natural  love  and 
afieetion  must  be  taken  to  have  formed  an 
ingredient  in  the  consideration,  and,  there- 
ibre,  this  waa  not  the  purchabe  of  an  estate 
'  or  interest  whereof  the  consideration  did  not 
amODDt  to  302.  within  the  9  G.  1,  c.  7,  s.  5. 
The  King  v.  The  InkabUantt  qf  Hatfeld 
BvMd  Oak,  E.,  2  W.  4.  566 

4.  A  real  estate  was  devised  to  C.  B.,  who,  on 
the  death  of  the  teatator  waa  siiteen  years 
old.    Her  father,  considering   himself  her 

giardian,  resided  with  her  on  the  eatale : 
eld,  that  as  the  estate  came  to  the  daughter 
br  deviae,  and  not  by  descent,  and  ahe  waa 
above  fourteen  yeara  of  age,  the  father  was 
not  a  guardian  in  socage,  but  natural  guar- 
dian only ;  and  that  having,  aa  such,  no  in- 
terest in  the  land,  he  gained  no  aettlement 
bjr  reaiding  on  it.  The  King  v.  TAe  Inhahi- 
XanU  of  Sherrington,  T.,  2  W.  4.  714 

5.  A.  enclosed  an  acre  of  land,  and  built  a 
koaae  upon  it,  for  which  the  parish  gave  him 
materiaiB.  Fourteen  years  after  he  gave  by 
parol  part  of  the  land  so  enclosed  to  B.,  who 
ottiU  a  cottage  on  it,  and  afterwards  enclosed 
a  farther  portion  of  the  common,  and  B.  oc- 
capied  the  whole  premises  for  about  aixteen 
yeara.  The  copyholders,  who  were  accus- 
tomed every  seven  yeara  to  break  down  the 
fences  of  encroachments  on  the  common, 
twice  broke  down  the  fences  between  the 
common  and  the  new  land  thus  enclosed  by 
B.,  the  fence  between  the  new  and  old  en- 
closure having  been  previously  removed,  and 
pasMd  over  that  part  of  the  land  which  had 
been  newly  encloaed  by  B. :  Held,  that  B. 
eained  a  aettlement  by  eatate.  The  King  v. 
TkelnkabUantso/Pen8ax,T.,2W.A.    815 

6.  Appellants  against  an  order  of  removal 
proved  that  J.  J.,  the  father  of  the  pauperis 
wife,  being  seised  in  fee  of  land,  and  ha  vine 
•everal  children,  it  waa  in  hia  lifetime  agreed 
between  them,  that  part  of  the  land  should 
be  allotted  to  each  child,  in  pursuance  of 
which  agreement,  on  the  marriage  of  the 

C taper  in  1808,  a  portion  of  the  land  was  al- 
lied to  him,  upon  which  he  built  a  house, 
»  and  resided  in  it  for  siiteen  years,  and  then 
■old  the  whole  for  601.  to  a  party  who  held 
it  ever  since.  The  responoents  then  pro- 
doced  a  conveyance  to  the  pauper  of  the  land 
in  Question  in  1815  bv  S.  J.,  the  eldest  son 
and  heir  at  law  of  J.  J.  It  recited  that  the 
pauper  had  agreed  to  purchaae  the  above 
parcel  of  land  of  S.  J.,  and  had  paid  him  two 
goineas  for  the  aame,  but  no  conveyance 
thereof  had  yet  been  made ;  and  then  ex- 
preaaed,  that  in  consideration  of  that  sum,  S. 
J.  bargained  and  aold.  &c. :  Held,  that  the 
appellanta  were  not  eatopped  by  the  recital 
oftbis  deed  from  giving  parol  evidence  that 
the  conaideration  ststed  in  the  deed  was 
never  paid  or  intended  to  be  paid,  and  that 
the  deed  was  made  for  the  purpoae  of  con- 
firming the  pauper's  title  to  the  land  allotted 


to  him  in  virtue  of  the  ahove  parol  agree- 
ment.     The   King  v.   The  Inhabitantt   of 


CAeodZe,  T.,  2W.4. 
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SETTLEMENT— 6y  Hiring  and  Service. 

1.  A  hired  aervant  ia  settled  in  that  parish  in 
which  he  last  completes  a  forty  dsys*  resi- 
dence, although  he  performs  no  service  there 
for  his  maater.  The  King  v.  The  InhahUantt 
of  Dremerehion,  E.,  2  W.  4.  •  420 

2.  A.,  a  certificated  man,  was  hired  by  a  farmer 
residing  in  pariah  B.  as  hia  shepherd  to  go 
into  hia  service  at  midsummer.  It  was  agreed 
between  them,  that  A.  should  have  a  cot- 
tage in  B.  rent  free,  and  the  goine  of  105 
sheep  with  his  master's  flock.  Tne  term 
**  going**  in  the  country  where  the  contract 
waa  made  meant  that  the  aheep  should  be 
pasture  fed,  and  the  feeding  on  pasture  in  B. 
waa  worth  102.  per  annum.  At  the  aame 
midaummer  A.  hired  C.  to  aerve  him  for  a 
year  as  shepherd's  psge,  and  he  did  so  serve 
m  parish  B.  till  the  following  midsummer: 
Held,  upon  a  special  caae  atating  these  facts 
aa  found  by  the  sessions,  that  C.  gained  a 
aettlement  by  hiring  and  service  with  A., 
because  the  latter  never  reaided  in  parish  B. 
by  virtue  of  the  certificate;  for  having  come 
there  to  aettle  on  a  tenement  of  102.  per  an- 
num, he  was  irremovable  aa  soon  aa  he  came 
into  the  pariah,  although  he  could  not  gain 
any  settlement  there  until  he  resided  forty 
dsys.  The  King  v.  The  Inhahiiantt  of  JVoc- 
ton,  E.,  2  W.  4.  543 

3.  To  gain  a  settlement  by  hiring  and  aervice, 
the  whole  forty  daya*  residence  need  not  be 
within  the  compass  of  a  year  from  the  time  of 
the  yesrly  hiring.  A  servant  was  hired  for 
a  year  on  the  17th  of  April,  1825,  and  aerved  . 
in  parish  A.  till  the  11th  of  April,  1826,  when 
he  made  a  fresh  agreement  with  his  master 
as  a  weekly  servant,  and  continued  to  serve 
under  that  agreement  for  upwards  of  two 
months.  He  resided  in  parish  A.  from  the 
17th  of  April  to  the  3d  of  May,  1825,  when 
he  accompanied  his  maater  to  and  resided 
in  another  parish  till  tbe  6th  of  April,  1826. 
He  then  returned  with  his  master  to  parish 

.  A.  and  resided  there  during  the  remainder  of 
his  service,  viz.,  under  the  first  agreement 
from  the  6th  to  the  11th  of  April,  and  under 
the  second  for  two  months :  Held,  thst  he 

5ained  a  settlement  in  A.     The  King  v.  The 
nhabilante  of  Child  Okeford,  T.,  2  W.  4. 

809 

4.  A.  hired  himself  for  a  vear,but  stated  to  hia 
master,  at  the  time  of  the  hiring,  that  he  had 
been  called  upon  to  serve  in  the  locsl  militia 
in  the  course  of  the  preceding  year,  and  that 
he  expected  to  be  called  out  again  in  the 
May  following ;  and  it  waa  agreed  between 
them  that  the  maater  should  deduct  out  of 
his  wages  1«.  a  day  for  as  many  days  ss  he 
should  be  abaent  on  service  in  the  militia. 
A.  having  served  under  that  contract  for  a 
year,  fourteen  days  only  excepted,  during 
which  he  was  absent  on  service  in  the  mill* 
tia,  it  was  held,  that  he  thereby  gained  a 
settlement.  The  King  v.  The  Inhahiiants  of 
Elmley  Cattle,  T.,  2  W.  4.  826 

SETTLEMENT— 6y  renting  a  Tenement. 

1.  The  second  section  of  the  1  W.  4.  c.  18,  by 
which  it  is  provided,  that  where  the  yearly 
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rent  shall  exceed  101.  payment  to  the  amount 
of  102.  shall  be  deemed  sufficient  for  the  pur- 
pose of  gaining  a  settlement  under  the  reci- 
ted act  6  G.  4,  c.  57,  is  retrospective,  and 
therefore  where  a  pauper  in  1829  hired  a 
house  at  a  yearly  rent  exceeding  102.,  occu- 
pied it  for  more  than  a  year,  and  paid  not  a 
whole  year's  rent,  but  above  102.  it  was 
held  that  he  thereby  gained  a  settlement. 
The  King  v.  The  Inkabttante  of  Duraley,  E., 
2  W.  4.  465 

2.  A.,  a  certificated  man,  was  hired  by  a  farm- 
er residing  in  parish  B.  as  his  shepherd,  to 
go  into  his  service  at  midsummer.  It  was 
agreed  between  them,  that  A.  should  have 
a  cottage  in  B.  rent  free,  and  the  feeding  on 
pasture  in  B.  was  worth  102.  per  annum.  At 
the  same  midsummer,  A.  hired  C.  to  serve 
him  a  year  as  shepherd's  pase,  and  he  did 
so  serve  in  parish  B.  till  the  following  mid- 
summer :  Held,  upon  a  special  case,  stating 
these  facts  as  found  by  sessions,  first,  that  it 
was  to  be  inferred  from  the  case,  that  the 
feeding  of  the  cattle  was  to  be  in  parish  B., 
and  therefore  that  there  was  a  taking  of  a 
tenement  of  102.  per  annum  in  that  parish  bv 
A.  The  King  v.  The  Inhabitanta  of  Nactony 
E.,  2  W.  4.  543 

SHERIFF. 
See  County  Court.    Practice,  1.    Rxple- 

VIN,  1. 

1.  The  statute  55  G.  3,  c.  50,  abolishes  all  fees 
payable  to  sherifTs  on  liberate  granted  to  a 
debtor  upon  his  discharge  from  prison,  and 
authorizes  the  justices  of  the  peace  for  each 
county,  &.C.,  assembled  in  quarter  sessions, 
tuhjeett  however^  to  the  appniation  cfthejuM- 
ticet  qfastite,  to  make  such  compensation  to 
the  snerifli',  out  of  the  county  rate,  as  shall 
to  them  seem  fit.  The  justices  of  Middle- 
sex have  jurisdiction  to  award  compensation 
to  the  sheriff  of  Middlesex  under  this  clause, 
the  Judges  of  the  Courts  of  King's  Bench 
and  Common  Pleas  being  judges  of  assize 
for  that  county.  The  King  v.  The  Justicee  of 
Middleeex,  H.,  2  W.  4.  100 

2.  A  sheriff,  to  whom  a  bailable  latitat  not 
containing  a  non-omittas  clause  was  directed, 
is  not  bound,  for  the  purpose  of  arresting 
the  party  named  in  it,  to  enter  a  franchise, 
within  which  the  lord  has  the  return  and 
executioj)  of  writs.  AdamB  v.  Oehaldeeton^ 
Esq,,  E.,  2  W.  4.  489 

SPECIAL  JURY. 
See  Abbitrameivt,  2. 

SPIRITS. 
The  statute  6  G.  4,  c.  80,  s.  J 24  enacts,  that  no 
dealer  in  British  spirits  shall  sell,  send  out, 
&rC.,  any  plain  British  spirits  exceeding  the 
strength  of  twenty-five  above  proof,  or  any 
compounded  spirits  (except  shrub)  of  seven- 
teen under  proof,  on  pain  of  forfeiting  such 
spirits:  Held,  that  this  section  does  not 
apply  to  a  distiller  or  rectifier,  and.  therefore, 
that  where  a  rectifier  had  sold  and  sent  out 
plain  British  spirits  of  the  strength  of  twenty- 
seven  and  a  half,  such  contract  of  sale  was 
not  illegal,  nor  were  the  spirits  prohibited 
goods,  and  the  seller  might  recover  the  price. 
By  sections  115  and  117  it  is  enacted,  that 
no  spirits  shall  be  sent  out  of  the  stock  of* 


any  distiller,  rectifier,  &rC  withoot  a  permit 
first  granted  and  signed  by  the  proper  officer 
of  excise,  truly,  specifying  the  strength  of 
such  spirits,  and  by 

Section  1 19.  if  any  permit  granted  for  spi- 
rits shall  not  be  sent  and  delivered  with  such 
spirits  to  the  buyer,  such  spirits  shall,  if  sot 
seized  in  the  transit  for  want  of  a  lawful 
permit,  be  forfeited  to  the  buyer,  tod  the 
seller  shall  be  rendered  incapable  of  reco- 
vering the  same,  or  the  price  thereof,  and 
shall  incur  other  penalties : 

Held,  that  this  latter  section  apnlied  to 
cases  only,  where  the  permit  granted  by  the 
ofiicers  of  excise  has  not  been  delivered 
with  the  goods  to  the  buyer,  and  not  to  a 
case  where  the  permit,  though  irregular,  was 
delivered  to  him ;  and,  therefore,  where  a 
rectifier  of  spirits  had  sent  to  the  buyer  spi- 
rits of  the  strength  of  twenty-seven  and  a 
half  above  proof,  with  a  permit  in  which 
they  were  aescribed  as  of  seventeen  below 

firoof,  it  was  held  that,  although  the  irrega- 
arity  was  the  seller's  own  fault,  and  was  a 
violation  of  the  law  by  him,  it  still  did  not 
preclude  him  from  suing  for  the  price,  the 
contract  of  sale  being  legal.  Wetherdl  v. 
Jonea,  H.,  2  W.  4.  221 

STALLAGE. 
See  Assumpsit,  4. 

STAMP. 

1.  By  an  agreement  of  demise,  the  land  was  to 
be  farmed  according  to  covenants  contained 
in  an  expired  lease.  The  expired  lease  be- 
ing proauced  in  an  action  brought  for  not 
farming  the  land  according  to  those  cove- 
nants ;  it  was  held,  that  it  was  not  a  sche- 
dule catalogue  or  inventory  containing  the 
conditions  or  regulations  tor  the  manage- 
ment of  a  farm  within  the  statute  35  6,  3  c. 
184,  tit.  Sched.  pt.  1,  and  therefore  did  not 
require  a  stamp  of  25s.  Strutt  v.  Scbimon, 
E..  2W.4.  395 

2.  A  pauper  was  bound  apprentice  by  the  trus- 
tees of  a  public  charity.  The  master  cove- 
nanted to  find  him  meat,  drink,  apparel,  wash- 
ing, dLc.  Before  the  execution  of  the  inden- 
ture, the  father  of  the  pauper,  who  was  not 
a  party  to  it,  agreed  with  the  master  to  find 
the  pauper  clothing  and  washing  during  the 
term ;  and  he  did  so.  It  did  not  appear  that 
the  trustees  were  privy  to  this  engagement : 

Held,  that  the  indenture  did  not  require  to 
be  stamped,  because  either  the  agreement  by 
the  father  to  provide  clothes  was  not  a  thing 
secured  to  be  given  to  or  for  the  benefit  ot 
the  master,  within  the  55  6. 3,  c.  184,  Sched. 
pt.  1,  tit.  Afprentieethip,  or,  assuming  that  it 
was,  then  it  was  void,  as  being  a  frsud  on  the 
trustees,  who  had  bound  out  the  apprentice 
on  the  faith  that  the  master  was  to  provide 
clothes.  The  King  v.  The  InkahittmU  ^ 
ilyZef6»ry,  E.,2WT4.  ^^ 

STAMP  OFFICE  RETURN. 

See  EviDSNCx,  13,  14. 

STATUTE  OF  LIMITATIONS. 

1.  The  statute  of  limitations  is  not  barred  br  a 
lettei*  in  which  the  defendant  states  "that 
family  arrangementa  have  been  making  to 
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enable  him  to  dMcbarce  the  debt ;  that  funds 
have  been  appointea  for  that  purpose,  of 
which  A.  is  trustee ;  and  that  the  defendant 
has  handed  the  plaintiff's  account  to  A .;  that 
tome  time  must  elai>se  before  payment,  but 
that  the  defendant  is  authorized  by  A.  to 
refer  the  plaintiff  to  him  for  any  further 
information." 

For,  by  the  statute  9  G.  4,  c.  14,  s.  1,  the 
acknowledgment  in  writing  to  bar  the  statute 
mast  be  signed  by  the  party  chargeable 
therAy;  and  such  letter  does  not  charge  the 
defendant.     Whippy  v.  HiUary,  £.,  2  W.  4. 

399 
2.  A.  and  B.  being  joint  owners  of  a  ship,  and 
indebted  to  C.Tor  repairs,  B.  gave  two  bills 
to  C.  which  were  dishonoured,  and  after- 
wards sold  his  interest  and  became  bankrupt. 
A.  proved  under  B.'s  commission  for  3000/., 
and  io  1822  drew  on  his  assignee  a  bill  of 
exchange  payable  to  C,  which  the  assignee 
accept^,  and  which  A.  then  delivered  to  C. 
on  account  of  the  sum  due  to  him  for  the 
repairs  and  on  the  bills.  It  was  agreed  thai 
payment  of  this  latter  bill  should  not  be  de- 
manded of  the  acceptor  until  he  should  have 
funds  on  account  of  dividends  of  B.*s  estate. 
The  bill  was  paid  in  March,  1827.  In  1830, 
C.  brought  an  action  against  A.  for  the  sum 
remaining  due  on  account  of  repairs,  and  A. 
pleaded  the  statute  of  limitations:  Held, 
that  the  drawing  of  the  bill  (supposing  it  to 
be  evidence  of  a  fresh  promise)  on  the  origi- 
nal demand  was  only  evidence  of  a  promise 
at  the  time  when  it  was  drawn,  and  not 
when  it  was  paid,  and,  therefore,  did  not 
take  the  case  out  of  the  statute.  Gowan  v. 
FoTiUr,  E.,  2  W.  4.  507 

STATUTE  OF  MARLBRIDGE. 
See  Replevin,  1. 

STATUTE,  1  W.  4,  c.  18,  s.  2. 

^ee  Srtlemeht  bt  Rbntuio  a  TEnsiiEifT,  1. 

STRANDING. 
See  lirsDBAHCE,  1. 

SUSPENSION  OF  ORDER  OF 
REMOVAL. 

See  Appeal,  1. 

THOUSAND  (meaning  of  the  word  according 
to  the  custom  of  the  country). 

See  Evidence,  8. 

TITHES. 
See  Inclosure  Act,  1. 

TITLE  DEEDS. 

Ste  MoETftAGOB  AND  MoKTftAOEE,  1 . 

TOLLS. 
See  Rate,  5. 

TREASURER. 

„  See  ABBmAMEirT,  7. 
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TRESPASS. 

See  Arhest.    Pleadifo,  8. 

1.  A  defendant,  on  whose  application  a  judg- 
ment has  been  set  aside  for  irregularity,  with- 
out costs,  cannot  afterwards  recover  those 
costs  as  damages  in  an  action  of  trespass 
against  the  plaintiff's  attorney,  for  taking  his 
goods  under  colour  of  the  supposed  judgment. 
LotoH  V.  Deoereux,  H.,  2  W.  4.  343 

2.  Trespass  lies  against  magistrates  for  grant- 
ing a  warrant  to  levy  poor  rates,  if  the  party 
distrained  upon  has  no  land  in  the  parish  in 
which  the  rate  was  made.  Weaver  v.  Price 
and  Another,  E.,  2  W.  4.  409 

3.  In  trespass  for  entering  to  distrain  for  poor 
rates,  the  defendant  (who  had  acted  on  behalf 
of  the  parish  officers)  averred  in  justification 
that  the  plaintiff's  house  was  wiihin  the 
parish,  which  the  plaintiff  denied:  Held, 
that  the  plaintiff  could  not  demand  an  inspec- 
tion of  tne  parish  books,  on  the  ground  that 
the  defendant  alleged  him  to  be  a  parishioner. 
Burrell  v.  Nicholson,  E.,  2  W.  4.  649 

4.  Two  magistrates  having,  at  a  landlord's  re- 
quest, given  possession  of  a  dwelling-house 
as  deserted  and  unoccupied,  pursuant  to  the 
11  G.  2,  c.  19,  8.  16,  the  iudges  of  assize  of 
the  county  on  appeal  maae  an  order  for  the 
restitution  of  tne  farm  to  the  tenant  with 
costs.  The  latter  brought  an  action  of  tres- 
pass for  the  eviction  against  the  magistrates, 
the  constable,  and  the  landlord  :  Held,  that 
the  record  of  the  proceedings  before  the 
magistrates  was  an  answer  to  the  action  on 
behalf  of  all  the  defendants.  Ashcroft  v. 
Bourne  and  Others,  T.,  2  W.  4.  684 

5.  Where  a  defendant  in  trespass  pleads  that 
he  tendered  the  plaintiff  a  certain  sum,  being 
a  sufficient  amends,  the  plaintiff  should  reply 
that  the  defendant  did  not  tender  the  sum 
named,  or  that  that  sum  was  insufficient,  and 
not  that  he  did  not  tender  sufficient  amends. 

Where  cattle  are  distrained  damage  feasant, 
and  put  into  a  sufficient  pound,  and  escape 
wiihoui  default  or  neglect  of  the  distraingr, 
he  may  bring  trespass  for  the  damage.  And 
although  the  defendant  plead  that  the  cattle 
were  taken  damage  feasant,  and  impounded, 
and  escaped  without  his  default,  a  replica- 
tion stating  that  the  distress  was  put  into  a 
proper  pound,  and  escaped  without  neglect 
or  default  of  the  plaintiff,  is  a  sufficient  an- 
swer.    WiUianu,  Clerk  v.  Price,  T.,  2  W.  4. 

695 

6.  L.  took  a  lease  of  a  mill  and  iron  forge,  and 
bought  the  fixed  and  movable  implements, 
&c.,  but  it  was  agreed  that  they  should  be 
delivered  up  at  the  end  or  other  determina- 
tion of  the  term,  at  a  valuation,  if  the  lessors 
should  give  fifteen  months'  notice  of  their 
desire  to  have  them.  L.  afterwards  conveyed 
all  his  interest  in  the  premises,  implements, 
&c.,  to  a  creditor,  in  trust,  if  default  should 
be  made  by  L.  in  paying  certain  instalments, 
to  enter  upon  and  sell  thesame,  and  satisfy 
himself  out  of  the  proceeds,  re-assigning  the 
residue ;  and  if  the  lessor  should  require  a  re- 
sale of  the  implements,  &c.,  the  proceeds  of 
such  resale  were  to  go  in  discharge  of  the 
debt,  if  unsatisfied.  L.  made  default  and  sub- 
sequently became  bankrupt,  after  which,  and 
during  the  term,  the  creditor,  who  had  not 
before  interfered,  entered  upon  the  property : 
Held,  on  trespass  brought  by  the  assignees. 
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CASES 

ARGUED  AND  DETERMINED 

III  na 

COURT   OF    COMMON    PLEAS, 

AJI9 

OTHER  COURTS. 

ni 

AND  THE  VACATION  ENSUING, 

IN  THE  SECOND  YEAR  OP  THE  REIGN  OP  WILLUM  IV. 


GKI88ELL  and  Others,  Executors  of  W.  PETO,  v.  J.  PETO.     May  26. 

The  Court  refused  to  restrain  the  defendant's  attorneys  from  acting  in  the  cause,  on 
the  ground  that  they  had  obtained  a  knowledge  of  tiie  plaintiff's  case  in  the  course 
of  a  Chancery  suit,  in  which  they  had  been  acting  in  coi^unction  with  the  plaintiff, 
tnd  in  which  the  defendant  had  no  interest ;  the  defendant's  attorneys  deposing, 
that,  in  that  suit,  they  acted  also  for  the  defendant 

Th£  plaintiffs  sued  as  the  executors  of  W.  PetO;  who  had  directed  his  pro- 
perty to  be  distributed  among  certain  of  his  relations  in  five  portions. 

There  had  been,  on  the  subject  of  this  distribution,  a  suit  in  Chanceir,  in 
which  the  plaintiffs'  attorneys  had  appeared  for  the  parties  interested  in  three- 
fiftbs  of  the  property,  and  Lake  and  Wilkinson,  the  defendant's  attorneys,  for 
the  parties  interested  in  the  other  two-fifths.  Upon  affidavit  of  these  facts, 
and  that  the  defendant  in  this  action  had  not  been  interested  in  the  Chancery 
sait, 
«2i      *  Wilde,  Seijt.,  obtained  a  rule  nisi  to  restrain  Lake  and  Wilkinson 

-*  from  acting  as  attorneys  for  the  defendant  in  this  action,  upon  the  ground 
that  in  the  Chancery  suit  they  had  obtained  a  knowledge  of  the  plaintiffs'  case, 
of  which  they  ought  not  now  to  be  permitted  to  avail  themselves. 

Coleridge,  Seijt.,  who  showed  cause,  relied  upon  an. affidavit  in  which  Lake 
and  Wilkinson  deposed,  that  in  the  Chancery  suit  they  had  acted  for  the  de- 
fendant as  well  as  for  others,  and  had  obtained  little  more  information  than 
would  have  been  furnished  by  the  plaintiffs'  bill  of  particulars.  He  deprecated 
depriving  the  defendant  of  the  assistance  of  an  agent  who  was  best  acquainted 
irith  the  whole  of  the  transactions. 
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WSde.  It  is  not  deposed  that  the  defendant  was  interested  in  the  Chancery 
suit;  and  it  would  he  prejudicial  to  the  administration  of  justice,  if  his  agents 
should  he  permitted  to  turn  against  the  plaintiffs,  knowledge  obtained  in  a 
matter  in  which  the  defendant  was  not  a  party  interested,  and  in  which  his 
agents  were  acting  in  conjunction  with  the  plaintiff. 

TiNDAL,  C.  J.  I  am  far  from  saying  that  a  case  of  this  sort  may  not  arise, 
in  which  the  circumstances  may  be  sufficiently  strong  to  induce  the  Court  to 
interfere }  but  the  circumstances  disclosed  in  this  case  would  not  authorize  us 
to  interpose  in  the  manner  required.  The  attorneys  depose  that  in  the  Chan- 
cery suit  they  were  concerned  for  the  defendant,  and  if  we  were  not  to  give 
them  credit  for  proper  conduct  in  the  business  of  the  suit,  we  should  be  meting 
out  too  nicely  the  modes  by  which  they  are  to  obtain  the  information  necessary 
for  the  interest  of  their  client,  particularly  when  they  state  that  they  have  ob^ 
tained  little  more  than  would  have  *been  furnished  by  a  bill  of  particulars  r^ 
in  this  action.  Without  any  allegation  of  misconduct,  the  application  for  ^ 
the  interference  of  the  Court  is  at  least  premature.  And  it  could  not  be  of 
any  great  advantage  to  the  plaintiff  if  another  attorney  were  named  for  the 
defendant,  since  nothing  could  preyent  his  present  attorneys  from  communi- 
cating the  knowledge  they  possess. 

Pabk,  J.  The  motion  is  a  noTelty,  and  the  Court  ought  not  to  interfere 
prematurely;  particularly  as  the  attorneys  are  amenable  to  the  jurisdiction  of 
the  Court  if  any  improper  conduct  be  alleged  against  them. 

Gaselee,  J.  So  many  persons  attend  the  Master's  office  and  take  copies  of 
proceedings  ^in  the  course  of  a  Chancery  suit,  that  it  would  be  difficult  to  draw 
any  line  to  interference  on  the  ground  suggested. 

"Bobanqxtet,  J.  I  am  of  the  same  opinion ;  but  I  by  no  means  wish  it  to 
be  thought  a  case  may  not  occur  in  which  the  Court  may  think  it  right  to  in- 
terfere. Bule  discharged. 


ALSTON  and  Others  v,  SCALES.     May  28. 

Snrreyor  of  highway  is  liable  in  case  to  reversioner,  for  subtraction  of  a  portion  of  his 
bank  b|  the  roadside,  although  the  property  is  the  better  for  what  the  sorTeyor  has 
done. 

Case  for  injury  to  the  reversion.  The  plaintiff's  property  was  separated 
from  a  carriage  highway  by  a  ragged  bank,  with  elder  bushes  growing  on  the 
top.    The  highway,  which  led  to  London,  was  not  twenty  feet  wide. 

The  defendant,  surveyor  of  the  highway,  pared  the  *bank,  the  whole  ^^^ 
of  which  belonged  to  the  plaintiff,  and  made  it  straight  in  divers  places;  ^ 
but  in  so  doing,  took  away  a  little  of  the  soil.  The  occupier,  however,  stated 
that  the  premises  were  the  better  for  what  had  been  done.  And  the  defen- 
dant relied  on  this,  as  well  as  on  the  13  G.  3,  c.  78,  s.  15,  by  which  it  is 
enacted,  '^  That  the  surveyors  of  the  highways  shall,  and  they  are  hereby  re- 
quired to  make,  support,  and  maintain,  or  cause  to  be  made,  supported,  and 
maintained,  every  public  cart-way  leading  to  any  market-town,  twenty  feet 
wide  at  least;  and  every  public  horse-way  or  drift-way,  eight  feet  wide  at  the 
least,  if  the  ground  between  the  fences  inclosing  the  same  will  admit  thereof/' 

Alderson,  J .,  before  whom  the  cause  was  tried  at  the  last  Middlesex  sittings 
told  the  jury  that  the  question  was,  whether  permanent  injury  had  been  done 
to  the  land;  that,  in  his  opinion,  the  removal  of  soil  was  a  permanent  injury; 
and  that  the  projecting  sides  of  the  bank  formed  a  portion  of  the  plaintiff's 
fenoe,  as  well  as  the  bushes  on  the  top. 

A  verdict  having  been  found  for  the  plaintiff,  for  nominal  damages, 

Taddy,  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  the  jury  had  been 
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miadireeted  on  the  subject  of  damage,  and  the  boundary  of  the  plaintiff's  fence; 
contending  that  injury  to  the  land  could  not  be  occasioned  by  that  which  im- 
proTed  the  property,  although  it  might  remove  a  portion  of  the  soil ;  and  he 
pat  the  case  of  a  drain :  and  that,  at  all  events,  the  defendant  was  justified  by 
the  highway  act,  according  to  which  he  had  a  right  to  cut  away  the  soil  as  far 
aa  the  bushes,  which  must  be  taken  to  be  the  proper  fence. 

The  Court,  however,  held  that  the  directioi)  to  the  jury  was  correct  on  both 
^gl  points ;  that  the  removal  of  the  '^'smallest  portion  of  soil  must,  in  general, 

-'  be  esteemed  an  injury  to  the  land,  because  it  tends  to  alter  the  evidence 
of  title ;  and  that,  as  to  the  supposed  case  of  a  drain,  it  was  so  foreign  to  the 
question  before  the  jury,  that  it  was  not  necessary  to  caution  them  on  the  sub- 
ject.   Taddy,  therefore,  *  Took  nothing. 


DAVIS  V.  BLACKWELL,  Executor.    May  29. 

An  executor  who  pays  legacies  six  months  after  ]9robate,  cannot  plead  such  payiaent 
in  discharge  of  his  testator's  liability  on  a  ccv^enant 

Covenant. — Breach,  non-repair  of  a  house  demised  to  testator  by  a  lease 
which  expired  in  December,  1831. 

The  testator  died  in  March,  1829.  Probate  was  taken  out  in  May,  1880,  and 
this  action  was  commenced  in  November,  1830.  The  defendant  pleaded,  pleni 
admmntravii ;  plenl  adminutravii  before  notice  of  the  covenant;  jp^^  admi- 
nistravit  before  notice  of  breach  of  covenant.     On  which  pleas  issue  was  joined. 

At  the  trial  it  appeared  that  the  defendant,  after  discharging  some  debts, 
made  over  the  residue  of  the  assets  to  the  residuary  legatee  within  six  months 
after  the  date  of  the  probate.  No  notice  had  been  given  to  him  of  the  state  of 
the  house  in  question,  which  had  never  been  occupied  by  the  testator. 

A  verdict  having  been  found  for  the  plaintiff, 

Spankie,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
defendant  was  discharged  by  having  paid  over  all  the  assets  to  the  legatee 
before  notice  of  the  plaintiff's  claim.  He  cited  Brooking  v.  Jennings,  1  Mod. 
174,  where,  on  plenh  adntinistravit,  it  was  held  that  the  defendant  might  give 
^g-i  in  evidence  that  he  was  *administrator  durante  minore  asiate,  had  paid 

-'  certain  debts,  and  had  delivered  over  the  residue :  and  The  Governor  and 
Company  of  the  Chelsea  Waterworks  v.  Cowper,  1  Esp.  275,  where  it  was  held, 
that,  on  plenh  aUministravitf  the  defendant  might  show  he  had  paid  over  the 
residue  to  the  residuary  legatee,  after  discharging  debts  and  legacies  the  year 
after  the  testator's  death. 

WildCf  Serjt.,  showed  cause.  The  defendant  must  be  presumed  to  be  aware 
of  a  lease  to  the  testator  which  did  not  expire  till  after  his  death.  If  so,  he 
waa  not  warranted  in  paying  legacies  till  he  had  ascertained  and  discharged  all 
oatstanding  liabilities.  At  all  events,  payment  of  the  legacies  within  six 
months  was  premature.  Brooking  v.  Jennings  only  decides,  that  an  executor 
duranie  minore  cetate  may  pay  over  the  residue  to  the  executor  who  comes  of 
age ;  and  in  The  Governor  and  Company  of  Chelsea  Waterworks  v.  Cowper,  the 
creditor  did  not  make  his  claim  till  thirty  years  after  the  executor  had  paid 
over  the  assets :  after  such  a  lapse  of  time,  it  is  a  presumption  that  even  a 
*hond  has  been  discharged.  In  Wilkins  v.  Pry,  1  Meriv.  265,  the  Master  of  the 
Bolls  laid  it  down,  ''  That  an  executor  to  the  extent  of  assets  is  liable  to  be 
sned  upon  his  testator's  covenants,  without  regard  to  his  having,  or  not  having  the 
possession  of  the  lease.  Even  if  the  testator  had,  before  his  death,  assigned  the 
]ease,  the  executor  would  not  be  the  less  liable  to  be  sued  upon  the  covenants. 
He  cannot,  by  assigning  it  away  himself,  itet  rid  of  his  liability  to  be  sued. 
There  is,  therefore,  a  reason  why  he  should  require  a  covenant  of  indemnity^ 
just  as  much  as  there  was,  why  the  testator  himself  should  have  required  such 
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a  ooyeDanty  the  executor  is  bound  to  the  extent  of  the  aasete  by  the  same  coTe> 
nant."  The  '*'le88or  has  no  remedy  except  on  his  covenant,  while  the  ex-  p^r 
ecutor  might  have  required  an  indemnity  before  paying  the  legatees.  ^ 
Pleni  adminiitravU^  is  a  plea  not  established  by  mere  payment  of  legacies;  the 
defendant  must  show  that  they  were  paid  in  proper  order ;  so  that  even  a  ver- 
dict for  the  defendant  could  not  have  been  sustained  on  this  evidence. 

Spankie,  The  replication  raises  no  issue  of  a  devastavit,  which  it  should 
have  done,  if  the  plaintiff  meant  to  rely  on  the  objection  that  the  legacies  were 
paid  out  in  their  due  order.  It  is  the  duty  of  an  executor  to  pay  legacies,  aod 
the  defendant  ought  not  to  suffer  for  discharging  that  duty  promptly.  By  the 
statute  of  distributions,  22  &  23  Car.  2,  c.  10,  administrators  may  proceed  to 
wind  up  the  intestate's  affairs  at  the  expiration  of  a  twelvemonth  from  his  death. 
The  same  practice  may  properly  be  prescribed  to  executors :  and  here  the  tes- 
tator had  been  dead  more  than  a  twelvemonth  before  the  defendant  paid  the 
legacies.  Where  an  executor  has  no  notice  of  bonds,  he  is  justified  in  paying 
simple  contract  debts.  Harman  t;.  Harman,  3  Mod.  115.  And  the  same  prin- 
ciple ought  to  be  applied  with  respect  to  the  payment  of  legacies.  The  defen- 
dant here  received  no  actual  notice,  and  he  cannot  be  presumed  to  have  implied 
notice  of  his  testator'^  liability,  for  the  testator  did  not  occupy  the  house  in 
question,  and,  upon  assignment,  the  lease  would  pass  out  of  his  hands. 

TiNDAL,  C.  J.  The  only  question  is,  whether  the  defendant  has  shown  by 
evidence  that  he  has  duly  administered  the  effects  of  his  testator ;  for  it  lies  on 
him  to  show  affirmatively  that  he  has  done  so,  and  it  is  not  necessary  for  the 
plaintiff  to  reply  a  devastavit.  Now,  *it  appears  that  the  will  was  proved  r^g 
in  May,  1830,  and  that  after  some  debts  had  been  paid,  the  defendant,  in  ^ 
November,  1830,  made  over  all  that  remained  to  the  residuary  legatee;  thus 
allowing  only  six  months  to  elapse  before  he  so  disposed  of  the  whole  of  the 
assets.  That  cannot  be  deemed  an  administering  of  the  assets  in  due  course  of 
law,  so  as  to  afford  an  answer  to  the  plaintiff's  demand.  It  is  not  clear,  in* 
deed,  that  payment  of  legacies  would  in  any  case  be  an  answer  to  a  deinand  of 
a  debt ;  for  all  the  text  books  lay  it  down,  that ''  a/ier  the  payment  of  debts, 
it  is  the  duty  of  the  executor  to  pay  legacies,"  and  if  he  pays  legacies  first,  he 
does  it  at  his  own  hazard.  I  am  not,  however,  prepared  to  say  that  after  such 
a  length  of  time  as  elapsed  in  the  case  of  the  Chelsea  Waterworks  Company  v, 
Cowper,  the  laches  of  the  creditor  might  not  be  deemed  a  waiver  of  his  right 
against  the  executor;  it  is  not  necessary  here  to  decide  that  point:  it  is  cer- 
tain, however,  that  in  the  case  of  administrators,  the  statute  22  &  23  Car.  2,  c. 
10,  leads  us  to  infer  that  no  payment  of  legacies  would  be  a  discharge  against 
a  claim  of  debt.  By  s.  8  of  that  statute  it  is  enacted,  ''  That  ho  such  distribu- 
tion of  the  goods  of  any  person  dying  intestate  be  made  till  one  year  be  fully 
expired  after  the  intestate's  death ;  and  that  each  and  every  one  to  whom  any 
distribution  and  share  shall  be  allotted,  shall  give  bond  and  sufficient  sureties 
in  the  said  courts,  that  if  any  debt  or  debts  truly  owing  by  the  intestate  shall 
be  afterwards  sued  for  and  recovered,  or  otherwise  duly  made  to  appear,  then 
and  in  every  such  case  he  or  she  shall  respectively  refund  and  pay  back  to  the 
administrator,  his  or  her  rateable  part  of  that  debt  or  debts,  and  of  the  costs  of 
suit  and  charges  of  the  administrator  by  reason  of  such  debt,  out  of  the  part 
and  share  so  as  aforesaid  allotted  to  him  or  her,  thereby  to  enable  the  said  ad- 
ministrator to  pay  and  satisfy  the  said  '''debt  or  debts  so  discovered  after  r^ 
the  distribution  made  as  aforesaid."  That  section  leads  to  the  inference  ^  • 
that  payment  of  legacies  would  not  be  a  bar  in  an  action  against  an  administra- 
tor for  a  debt  due  from  the  intestate :  if  it  would  not  in  an  action  against  an 
administrator,  there  is  no  reason  why  it  should  in  an  action  against  an  executor; 
for,  though  an  executor  should  not  provide  himself  with  a  bond  of  indemnity, 
as  an  administrator  is  enjoined  to  do,  the  spiritual  court  would  decree  that  the 
legacy  should  be  refunded,  if  debts  were  afterwards  discovered.  I  will  not  say 
that  such  a  defence  might  not  be  made  if  the  debt  were  claimed  after  a  great 
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lapse  of  time^  bat  six  months  does  not  appear  to  me  to  be  a  reasonable  time  fc/t 
ascertaining  the  existenee  of  debts;  and  the  legacies  haying  therefore  been  paid 
prematurely,  this  rule  must  be  discharged. 

Park,  J.  I  am  of  the  same  opinion.  It  is  admitted  that  there  is  no  case 
precisely  in  point,  and  perhaps  that  is  because  executors  seldom  pay  so  pre- 
cipitately. Bat  I  do  not  agree  that  the  twelvemonth  from  the  time  of  the 
death  pointed  out  by  the  statute  of  distribution  in  the  case  of  adminbtrators, 
affords  any  guide  for  the  case  of  executors ;  for  if  so,  an  executor  might  defer 
taking  out  probate  with  a  view  to  elude  the  creditor.  Brooking  t;.  Jennings, 
and  Harman  v.  Harman,  only  decide  that  the  executor  may  pay  simple  contract 
debts  where  he  has  no  notice  of  a  specialty  creditor ;  and  in  a  note  to  the  case 
of  Harman  v,  Harman,  the  editor  says,  the  court  were  of  opinion,  that  where 
the  payment  of  a  simple  contract  debt  is  compulsive,  it  is  a  good  payment  with- 
out a  notice,  but  not  where  the  payment  of  such  debt  is  voluntary.  But  in  the 
Chelsea  Water  Works  Company  v.  Cowper,  Lord  Kenjon,  as  to  other  payments, 
puts  in  a  qualification,  which  applies  expressly  to  this  case :  ''  Provided  it  be 
not  done  too  precipitately ;"  that  is  the  question.  I  think  the  executor  has  been 
*101^  ^precipitate  in  this  case,  and  that,  therefore,  the  rule  must  be  dis- 
-^  charged. 

Gas£L£E,  J.  I  think  the  executor  has  been  premature  in  paying  the 
l^acies.  In  the  Chelsea  Water  Works  Company  v,  Cowper,  thirty  years 
elapsed  before  the  creditor  preferred  his  claim.  Without  saying  what  is  the 
proper  time  for  the  payment  of  legacies,  or  whether  in  any  case  the  payment  of 
them  before  debts  can  be  justified,  I  think  the  payment  here  was  too  soon. 

BosANQUST,  J.  I  think  the  rule  must  be  discharged.  The  executor  is  to 
pay  specialty  debts,  simple  contract  debts,  and  legacies,  and  to  pay  them  in 
that  order.  Gases  may  occur  in  which  he  may  be  justified  in  paying  a  simple 
contract  debt  first,  because  when  the  simple  contract  creditor  proceeds  before 
the  executor  has  notice  of  the  specialty,  he  cannot  plead  the  specialty  debt  in 
bar.  But  the  demand  of  a  legatee  stands  on  a  different  footing,  because,  in  the 
Isngoage  of  courts  of  equity,  he  is  no  more  than  a  volunteer,  who  cannot  be 
satisfied  till  all  debts  are  discharged.  No  precise  time  has  been  fixed  for  the 
payment  of  legacies;  but  in  the  case  of  the  Chelsea  Water  Works  Company, 
Lord  Kenyon  thought  that  after  a  great  lapse  of  time  the  Uiches  of  the  creditor 
might  justify  the  executor  in  paying  them,  provided  he  was  not  too  precipitate. 
With  respect  to  administrators,  they  are  required  by  the  statute  not  to  pay 
over  the  residue  in  less  than  twelve  months  after  the  death  of  the  intestate ; 
bat  that  period  cannot  be  applied  to  the  case  of  an  executor,  so  as  to  justify 
him  in  paying  over  when  a  twelvemonth  has  expired  from  the  death  of  the 
testator,  for  bjr  deferring  the  taking  out  of  probate  he  might  mislead  the 
creditors,  and  give  them  httle  or  no  opportunity  of  giving  notice  of  their  claims. 
«j|-iThe  real  question,  '''therefore,  is,  whether  or  not  the  executor  has  been 
-'precipitate  in  paying  legacies.  I  think  he  has  been  so  in  this  case,  and  is, 
therefore,  responsible  to  the  plaintiff.  Bale  discharged. 


SPAKLING  V.  HABDON.    Jlfay  29. 

The  Stamp  Office  certifieate,  countersigned  by  a  Master  of  the  Court  of  King's  Bench, 
is  iofficient^md  fade  evidence  to  satisfy  an  allegation  that  the  party  is  an  attorney 
of  that  court. 

In  an  action  for  libel  the  plaintiff  alleged  in  his  declaration  that  he  was  an 
attorney  of  the  Court  of  Bang's  Bench;  and  in  proof  of  that  allegation,  after 
^ling  a  witness  who  stated  that  he  knew  the  plaintiff  to  have  acted  as  an 
sttorney,  produced  the  stamp  office  certificate  of  his  having  paid  the  annual 
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daty  imposed  upon  attorneys  by  87  G.  3,  c.  9.  This  certificate  was  ooanter- 
signed  by  a  Master  of  the  Court  of  King's  Bench  as  having  been  duly  entered, 
and  a  witness  proved  the  signature  of  the  master,  and  that  he  discharged  the 
duties  of  that  office. 

A  verdict  having  been  found  for  the  plaintiff, 

Spankie,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
though  the  evidence  above  showed  the  plaintiff  to  be  an  attorney,  it  did  not 
satisfy  the  allegation  that  he  was  an  attorney  of  the  Court  of  King's  Bench,  the 
stamp  office  certificate  being  delivered  to  any  one  who  chooses  to  pay  the  tax, 
and  the  entry  of  it  in  the  Court  of  King's  Bench  being  only  required  to  insure 
such  payment.  The  plaintiff  should  have  produced  a  certificate  from  the 
master,  or  the  roll  of  attorneys.     2  Phillips'  Evid.  243. 

Wilde f  Serjt.,  who  showed  cause,  argued  that  the  stamp  certificate,  counter- 
signed by  the  master,  was  '''sufficient  prim&  facie  evidence  that  the  plain- p^^ 
tiff  was  an  attorney  of  the  Court  of  King's  Bench;  for  it  might  be  pre-!- 
sumed  that  the  nmster  would  not  have  entered  it  unless  the  plaintiff  were  an 
attorney  of  that  court.  He  relied  on  Berryman  r.  Wise,  4  T.  R.  366,  and 
Pearce  v.  Whale,  5  B.  &  C.  38. 

Spankie,  In  Pearce  v.  Whale  there  was  sufficient  evidence  to  satisfy  the 
allegation,  independently  of  the  stamp  office  certificate. 

TiNDAL,  C.  J.  The  present  case  is  not  sufficiently  distinguishable  from 
Pearce  v.  Whale  to  lead  us  to  a  different  conclusion.  In  this  case  there  was 
no  evidence  of  the  plaintiff's  having  acted  as  an  attorney  in  actions  in  the 
Court  of  King's  Bench ;  but  there  was  evidence  of  his  having  taken  out  the 
usual  annual  certificates  at  the  stamp  office,  and  that  it  had  been  countersigned 
by  the  Master  of  the  Court  of  King's  Bench.  It  was  proved  further,  that  the 
person  who  had  signed  as  such  was  the  master,  and  that  the  signature  was  his 
handwriting.  And  the  question  is,  whether  that  was  not  sufficient  primi  fade 
evidence  to  satisfy  the  allegation  that  the  plaintiff  was  an  attorney  of  the  Court 
of  Kong's  Bench.  In  Pearce  v.  Whale,  indeed,  there  was  other  evidence ;  but 
the  objection  was,  that  it  did  not  appear  that  the  party  was  an  attorney  on  the 
roll  of  the  court ;  and  the  answer  to  that  was  evidence  of  a  series  of  certificates 
countersigned  in  the  same  manner  as  the  present.  It  was  then  held,  that 
though  not  conclusive,  this  was  sufficient  primft  facie  evidence  that  the  party 
was  an  attorney  of  the  Court  of  King's  Bench.  I  think,  therefore,  that  this 
rule  must  be  discharged. 

The  other  judges  concurring.  The  rule  was  discharged. 


♦BRUNSKILL  t;.  GILES,     ilfa^f  30.  [*13 

« 

After  a  trial  has  b«en  had,  the  Court  will  not  grant  vtmre  de  novo,  on  an  all^^tioa  thtt 
the  jury  has  been  convened  by  the  partner  of  the  plaintiff's  attoi^iey ;  at  least  withoat 
proof  dat  the  party  who  objects  was  not  aware  of  the  fact  at  the  trial. 

BoMPAS,  Serjt,  on  the  part  of  the  defendants,  moved  for  a  venire  de  now, 
on  the  ground  that  the  jury  had  been  convened  by  the  partner  of  the  attorney 
for  the  plaintiff. 

The  objection  had  been  made  at  the  trial;  but  the  learned  serjeant  not  being 
furnished  with  the  evidence  to  support  it,  the  cause  proceeded,  and  a  verdict 
was  found  for  the  plaintiff.  The  affidavit  in  support  of  this  application  did  not 
state  that  the  knowledge  of  the  circumstance  had  come  to  the  defendant  by  sur- 
prise at  the  trial,  or  that  due  diligence  had  been  then  used  to  establish  the 
lact ',  but  it  was  now  contended,  that  no  verdict  could  be  supported  under  such 
circumstances. 

TiNBAL,  C.  J.  The  law  has  appointed  a  particular  time  for  taking  this  ob- 
jection,— ^when  the  jury  come  to  the  book  to  be  sworn.    The  defendant  was  not 
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in  a  condition  then  to  tender  his  formal  challenge.  I  am  not  prepared  to  say 
that  a  case  may  not  occur  in  which,  if  the  party  be  not  aware  of  the  objection 
at  the  time,  he  may  not  afterwards  come  and  reqaire  the  assistance  of  the  Court : 
bat  upon  this  affidavit  there  is  nothing  to  show  that  the  defendant  was  taken 
by  surprise,  or  that  he  used  due  diligence  to  establish  the  fact  at  the  trial. 

Park,  J.  There  is  not  the  shadow  of  a  pretence  for  this  application.  The 
caose  proceeded  at  the  trial  because  no  ground  of  challenge  had  been  established. 
Instead  of  withdrawing,  the  counsel  for  the  defendant  chose  to  address  the  jury, 
:^2  i-i  and  take  his  chance  of  a  ^verdict :  he  cannot  be  allowed  now  to  defeat  it 

-'  without  even  an  affidavit  of  surprise. 

The  rest  of  the  Court  concurring,  Bompas  Took  nothing. 


SMITH  and  Another,  Assignees  of  ROBERTS,  a  bankrupt,  v.  SCOTT. 

May  30. 

The  keeper  of  a  private  lodging  house,  who  also  seeks  a  profit  by  fnmiahiiig  her  guests 
with  provisions,  is  subject  to  the  bankrupt  laws  as  an  hotel  keeper,  although  the  pro- 
Tisions  are  set  apart  as  the  separate  property  of  each  guest. 

Teoyzr. — ^The  plaintiffs  isought  to  recover  the  value  of  certain  furniture  in 
the  possession  of  Mrs.  Roberts  at  the  time  of  her  bankruptcy.  Mrs.  Roberts 
was  described  as  a  lodging-house  keeper  in  the  commission  of  bankrupt  under 
which  the  plaintiffs  claimed ;  and  the  principal  question  in  the  cause  was, 
whether  she  had  been  subject  to  the  bankrupt  laws  as  an  hotel  keeper.  As  to 
which,  the  witnesses  stated  that  she  gained  her  livelihood  by  letting  lodgings 
in  a  house  in  Pall  Mall  East,  to  which  there  was  no  public  sign  or  name ;  that 
she  received  families  or  single  men  for  long  or  short  periods ;  that  if  required 
to  do  so,  she  found  and  cooked  provisions  for  them,  charging  more  than  she 
paid,  or,  as  the  witness  termed  it,  "  the  market  penny ;"  but  that  the  provi- 
sions so  found  did  not  form  any  general  stock  of  her  own,  but  were  kept  separ 
ntely  for  the  individuals  for  whom  they  were  respectively  procured;  that  sue 
took  her  orders  every  Monday  morning,  and  was  usually  paid  once  a  week, 
although  some  of  her  guests  staid  only  a  single  night.  She  had  no  license ; 
her  name  was  not  on  the  door;  and  "  Lodgings  to  let"  usually  appeared  on  the 
window. 

The  lease  of  the  house  and  the  furniture  had  been  originally  assigned  by 
^151  ^^'  Roberts  to  the  defendant,  ^for  money  advanced  by  him,  and  then  the 
-'house  had  been  let  ready  furnished  by  the  defendant  to  Mrs.  Roberts; 
upon  which  it  was  contended,  that  there  could  be  no  apparent  or  reputed  own- 
erlhip  of  a  furnished  house  within  the  meaning  of  the  72d  section  of  6  G-.  4, 
c.  16;  and  Storer  v.  Hunter,  3  B.  &  C.  368,  Walker  v.  Bumell,  Dougl.  308, 
Jaman  v,  Woolloton,  3  T.  R.  618,  Horn  v.  Baker,  9  East,  215,  and  Earl  of 
Shaftesbury  v.  Russell,  1  6.  &  C.  666,  were  cited:  but  Tindal,  C.  J.,  before 
whom  the  cause  was  tried,  overruled  the  objection ;  and  as  to  the  trading, 
^iirected  the  jury  to  consider  whether  Mrs.  Roberts  sought  her  livelihood  by  a 
profit  derived  from  the  provisions  she  furnished  to  her  lodgers,  or  only  furnished 
the  provisions  incidentally,  looking  to  the  lodgings  as  her  means  of  livelihood. 
A  verdict  having  been  found  for  the  plaintiffs, 

Jotieg,  Seijt.,  moved  to  set  it  aside  on  the  above  objection,  and  on  the  ground 
that  Mrs.  Roberts  was  not  an  hotel  keeper  within  the  meaning  of  the  bankrupt 
M^t.  Her  house  was  without  any  public  sign  or  name ;  and  the  profit  by  which 
she  sought  her  livelihood  was  the  profit  of  letting  lodgings :  if  she  obtained  any 
profit  from  furnishing  provisions,  that  was  only  accidental  or  accessory,  and  not 
the  principal  object  of  her  business.  To  bring  her  within  the  description  of  an 
hotel  keeper,  the  profit  to  be  derived  from  fimiishing  provisions  should  have 
been  her  principal  object ;  the  provisions  should  have  constituted  part  of  her 
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stock  in  trade,  and  not  have  been  kept  apart  as  the  separate  property  of  her 
gaests. 

The  Court  granted  a  rule  on  this  point  only. 

WUde,  Seijt.,  showed  cause.  The  house  having  been  opened  at  all  times  for 
the  reception  of  lodgers,  the  ^business  of  its  mistress  was  in  effect  that  of  p^^g 
an  hotel  keeper,  to  which  it  is  not  essential  that  a  house  should  be  known  ^ 
by  any  public  sign  or  name,  or  that  the  guests  should  be  furnished  with  pro- 
visions by  the  landlord.  These  are  mere  accidents  of  the  business,  which  may 
exist  with  or  without  them.  There  are  some  acknowledged  hotels,  as  Warren's, 
wiUiout  external  name  or  sign ;  and  others,  as  the  Old  Hummums,  which  the 
guests  frequent  for  the  purpose  of  lodging  only. 

Jones,  If  the  keeper  of  a  private  lodging-house  is  held  subject  to  the  bank- 
rupt law  as  the  keeper  of  an  hotel,  the  law  must  include  those  who  only  let 
lodgings  occasionally,  as  to  the  barristers  on  a  circuit.  Such  persons  could  not 
have  been  contemplated  by  the  legislature  under  the  designation  of  hotel  keepers, 
but  persons  who  obtain  a  stock  of  provisions  upon  credit.  The  question  is, 
whether  the  profit  from  furnishing  provisions  is  a  principal  or  only  an  accessory 
object  of  the  business.  In  Patten  v.  Brown,  7  Taunt.  409,  it  was  held,  that  a 
person  who  buys  pigs  or  other  stock  with  a  view  to  a  resale  of  them,  as  auxili- 
ary to  the  profitable  occupation  of  his  farm,  and  in  the  interval  feeds  them 
wholly  or  principally  on  the  produce  of  his  farm,  does  not  thereby  become  a 
trader. 

TiNDAL,  C.  J.  The  question  turns  on  the  construction  of  the  late  bankrupt 
act,  which  for  the  first  time  has  rendered  subject  to  the  bankrupt  laws  persons 
following  the  vocation  of  '^  victuallers,  keepers  of  inns,  taverns,  hotels,  or  coffee 
houses.  These  words  were  not  all  intended  to  mean  the  same  thing,  or  so 
many  would  scarcely  have  been  employed.  Nor  is  it  necessary  that  we  should 
define  them  all :  but  it  is  manifest  *that  the  word  hotd  is  not  used  in  thcp^^i. 
sense  of  the  old  word  hotid,  for  that  means  what  is  now  termed  an  inn;>- 
and  as  the  word  inn  immediately  precedes,  it  could  scarcely  have  been  intended 
to  designate  the  same  thing  by  both.  The  modem  word  is  introduced  from  the 
French,  and  rather  implies  a  house  to  which  people  resort  for  lodging,  than  for 
the  sort  of  entertainment  which  is  to  be  procured  only  at  an  inn.  The  question 
therefore  is,  whether  Mrs.  Roberts  was  the  keeper  of  a  lodging  house  or  hotel 
within  the  meaning  of  this  statute.  I  told  the  jury,  that  if  Mrs.  Roberts  sought 
her  livelihood  by  a  profit  on  the  provisions  she  furnished  to  her  guests,  she 
must  be  deemed  an  hotel  keeper  within  the  meaning  of  the  bankrupt  law,  and 
that  the  plaintiff  would  be  entitled  to  their  verdict.  The  jury,  by  finding  for 
the  plaintiff  upon  that  direction,  have  in  effect  found  that  Mrs.  Roberts  sought 
her  livelihood  by  a  profit  on  the  provisions  furnished  to  her  guests.  It  has 
been  contended  that  I  should  have  directed  them  to  consider  whether  the  pA)fit 
to  be  derived  from  letting  lodgings  was  the  principal  object  of  Mrs.  Roberts's 
business,  and  the  profit  from  provisions,  only  accessory ;  or  whether  the  profit 
from  supplying  provisions  was  the  principal  object  of  her  business :  but  that 
distinction  is  not  quite  correct,  for  it  would  exclude  the  keepers  of  many  public 
hotels,  which  are  frequented  by  persons  who  require  only  lodging  of  the  hotel 
keeper,  and  obtain  their  board  elsewhere.  It  seems  to  me,  therefore,  that  the 
question  was  left  to  the  jury  in  the  mode  most  likely  to  fi:dfil  the  intention  of 
tne  legblature,  which  was  to  extend  the  protection  of  the  bajikrupt  laws  to 
those  persons  who  supply  keepers  of  hotels  and  lodging-houses  with  furniture 
and  provisions. 

Park,  J.,  concurred. 

*G-A8ELE£,  J.     There  might  have  been  some  doubt  if  the  party  had  only  picjg 
received  lodgers  occasionally,  and  had  never  supplied  them  with  provisions :  '- 
but  here  the  house  was  open  to  any  comer,  and  all  who  frequented  it  were  sup- 
plied with  provisions  to  some  extent.     In  other  matters  it  has  always  been  held 
that  an  hotel  keeper  is  subject  to  the  same  liabilities  as  an  inn-keeper. 
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BoaANQtriTi  J.  I  am  of  the  same  opinion.  It  has  been  assumed  in  argu- 
ment that  in  order  to  be  subject  to  the  bankrupt  laws,  a  party  must  make  a 
profit  by  baying  and  selling  the  principal  object  of  his  business ;  but  many 
persons  are  specified  in  the  statute  who  do  not  fall  within  that  description,  as 
bankers,  wluu^ngers,  carpenters,  &ctors,  &c.  Without  precisely  defining  the 
bosiness  of  an  hotel  keeper,  I  think  the  question  was  properly  left  to  the  jury, 
and  has  been  properly  decided  by  them.  There  are  many  establishments  of 
thifl  kind  in  which  the  proyisions  form  an  inconsiderable  part  of  the  expense,  a 
large  proportion  of  which  is  occasioned  by  the  quantity  of  furniture  required ; 
and  the  credit  necessary  to  obtain  that,  was  probably  the  reason  for  makme  the 
keepers  of  such  establishments  subject  to  the  baiikrupt  laws.  By  an  hotel 
keeper  no  doubt  something  was  meant  different  from  an  inn  or  tavern  keeper. 
It  seems  to  me  that  the  bimkrupt  properly  came  within  the  former  description, 
and  that  this  rule  must  be  Discharged. 


*19]  *PIlESCOTT  V.  FLINN  and  Others.     May  30. 

1.  From  {he  fact  that  the  defendants'  confidential  clerk  had  been  accustomed  to  draw 
checks  for  them ;  that,  in  one  instance  at  least,  they  had  authorized  him  to  endorse ; 
and,  in  two  other  instances,  had  receired  money  obtained  by  his  endoning  in  their 
name,  a  jury  was  held  warranted  in  inferring  that  the  clerk  had  a  general  authority 
to  endorse. 

2.  Letters,  forged  by  the  clerk,  purporting  to  contain  an  authority  to  endorse  upon 
a&other  occasion,  held  not  admissible  in  endence  to  show  he  had  no  authority  to  make 
the  endorsement  on  which  the  plaintiff  sued. 

Assumpsit  on  two  bills  of  exchange  endorsed  to  the  plaintiff  in  the  name  of 
Uie  defendants  by  Lawrence  Johnson. 

In  order  to  show  that  Johnson  had  authority  to  endorse  for  the  defendants, 
tlte  plaintiff  pioyed  that  he  was  the  defendants'  confidential  clerk,  and  had  been 
introduced  by  the  defendants  to  their  bankers,  as  one  to  whom  they  were  to  pay 
the  same  attention  to  as  to  the  defendants  themselves :  that  the  defendants  haa, 
in  repeated  inatances,  recognised  his  authority  to  draw  both  bills  and  checks 
by  procuration  for  them :  and  that  on  three  occasions  Johnson  had  endorsed 
bills  by  procuration  for  them,  on  one  of  which  occasions,  at  least,  the  defendants 
must  have  known  of  the  endorsement;  and  upon  the  other  two  the  bills  had 
been  discounted  by  a  bill*broker  at  the  defendants'  bankers,  and  the  defendants 
bad  drawn  out  the  money  raised  upon  the  bills. 

The  defendants  offered  in  evidence  two  letters,  purporting  to  have  been  written 
by  themselves  to  Stevens,  a  bill-broker,  on  the  2d  and  14th  of  July,  1830,  be- 
fore he  had  diacounted  the  two  bills  on  which  this  action  was  brought,  for  the 
porpose  of  showing  that  such  letters  had  been  forged  by  Johnson.  The  letters, 
bowever,  related  to  a  different  transaction,  and  were  rejected  by  Tindal,  C.  J., 
before  whom  the  cause  was  tried ;  and  a  verdict  having  been  found  for  the 
plMnUff, 

OoUridge,  Seijt.,  moved  to  set  it  aside  as  against  evidence,  and  also  on  the 
ground  that  the  letters  to  Stevens  ought  not  to  have  been  excluded. 
*2()-|  *lFiWc  and -5owipa»,Serjts.,  showed  cause.  The  circumstances  of  the  de- 
^  fendants  having  sanctioned  at  least  one  endorsement  by  Johnson,  coupled 
with  the  general  confidence  they  were  proved  to  have  reposed  in  him,  is  suffi- 
cient to  support  the  finding  of  the  jury ;  and  the  letters  were  properly  excluded, 
for  they  had  no  reference  to  this  transaction,  and  if  admitted,  would  only  have 
shown  that  Johnson  had  committed  a  forgery,  not  that  he  had  forged  the  en- 
dorsements in  question. 

OoUridge,  The  confidence  reposed  in  Johnson,  by  allowing  him  to  draw  bills 
and  checks,  does  not  assist  the  plaintiff;  for  an  authority  to  draw  does  not  confer 
an  authority  to  endorse;  Robinson  v,  Tarrow,  7  Taunt.  455;  Murray  v.  The 
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East  India  Company,  5  6.  &  Aid.  204;  and  it  is  too  mnch  to  presume  a  general 
authority  from  a  single  instance.  The  letters  ought  to  have  been  admitted  for 
the  purpose  of  showing  that  in  some  instances  at  least  Johnson  had  endorsed 
without  authority. 

The  Court  took  time  to  look  at  the  bills,  and  judgment  was  now  deliyered  by 

TiNDAL,  C.  J.  Two  objections  have  been  urged  in  this  case  agunst  the 
plaintiff's  right  to  recover :  one,  that  the  verdict  was  against  evidence;  the  otlier 
that  evidence  tendered  by  the  defendants  at  the  trial  was  improperly  rejected. 

The  first  objection  was,  in  effect,  this,  that  the  jury  was  not  warranted  in 
finding  upon  the  evidence  before  them,  that  Lawrence  Johnson  had  authority 
from  the  defendants  to  endorse  the  two  bills  on  which  the  action  was  brought, 
in  their  names. 

The  evidence  given  to  prove  Johnson's  authority  to  endorse  bills  for  the  de- 
fendants, was,  first,  the  proof  that  *he  was  a  confidential  clerk  of  the  de-  ^^^ 
fendants,  and  had  been  expressly  introduced  by  them  to  their  bankers,  as  *- 
one  to  whom  they  were  to  pay  the  same  attention  as  they  would  to  the  defen- 
dants themselves.  Secondly,  evidence  was  given  that  they  had,  in  repeated  in- 
stances, recognised  his  authority  to  draw  both  bills  and  checks  by  procuration 
for  them ;  bills  being  produced  which  were  so  drawn  by  him,  and  which  after- 
wards bore  the  endorsement  of  the  partners,  and  very  numerous  checks,  about 
twenty  in  number,  having  been  signed  by  him,  in  his  own  name,  by  procuration 
of  the  defendants ;  such  checks  being  signed  at  the  plaintiff's  baiLking-house 
for  sums  directed  to  be  paid  under  orders  from  country  correspondents,  to  Messrs. 
Flinn  and  Co.,  but  which  checks,  it  appeared,  were  afterwards  paid  into  the  de- 
fendants' own  bankers,  so  that  the  defendants  may  be  presumed  to  have  had  an 
opportunity  of  seeing  how  their  name  was  used.  The  plaintiff,  lastly,  proved, 
that  on  three  occasions,  Johnson  had  endorsed  bills  of  exchange  by  procuration 
for  them :  on  one  of  which  occasions,  at  least,  the  defendants  must  have  known 
of  such  endorsement,  inasmuch  as  after  the  special  endorsement  by  him  as  agent 
of  the  firm,  to  one  of  the  partners,  the  bill  bore  the  subsequent  endorsement  of 
that  partner;  in  the  other  two  instances,  there  was  certainly  no  such  knowledge 
brought  home  to  the  defendants ;  but  the  bills  had  been  discounted  by  a  biU- 
broker  at  the  defendants'  bankers,  and  the  defendants  had  drawn  out  the  money 
raised  upon  the  bills.  Now,  it  is  contended,  that  the  two  first  heads  of  evidence 
proved  no  authority  to  endorte^  but  that,  at  the  utmost,  according  to  the  dis- 
tinction laid  down  in  Robinson  v.  Yarrow,  they  proved  an  authority  to  draw*; 
and,  again,  it  was  contended,  that  from  the  particidar  oiroumstanoea  under  which 
the  checks  were  drawn,  they  were,  in  reality,  receipts  for  money  paid  by  the 
plaintiffs,  rather  '*'than  checks,  and  entitled  to  littU  weight  upon  the  ques-  p^o 
tion.  L 

And,  further,  as  to  the  instances  of  endorsement  by  Johnson,  it  is  argued 
that  the  single  instance  of  the  special  endorsement  of  the  bill  to  the  order  of 
one  of  the  partners,  by  no  means  imported  a  general  authority  to  endorse  bills, 
as  the  power  over  the  proceeds  of  the  bill  was  never  parted  with  by  the  owners ; 
and  that,  in  the  other  two  cases,  the  defendants  at  this  very  time  dispute  their 
liability  to  pay  their  bankers,  on  the  ground  of  the  want  of  authority  in  John- 
son to  endorse  by  procuration  for  them.  But  it  has  not  been  contended,  as 
indeed  it  could  not,  that  any  part  of  the  evidence  was  improper  to  be  laid 
before  the  jury,  in  determining  whether  the  clerk  had  authority  to  endorse 
or  not. 

It  may  be  admitted,  that  an  authority  to  draw,  does  not  import  in  itself  an 
authority  to  endorse  bills;  but  still,  the  evidence  of  such  authority  to  draw,  is 
not  to  be  withheld  from  the  jury,  who  are  to  determine  on  the  whole  of  the 
evidence,  whether  such  authority  to  endorse  exists  or  not.  The  jury,  although 
they  may  require  some  direct  testimony  upon  the  authority  of  the  clerk  to 
endorse,  may  justly  be  satisfied  with  less  evidence,  where  it  is  proved  that  the 
clerk  is  a  confidential  clerk,  and  that  he  has  an  undisputed  authority  to  draw 
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in  the  name  of  the  principals.  And  as  well  this  part  of  the  evidence,  as  also 
the  direct  evidence  of  authority  to  endorse,  was  left  to  the  jury,  with  those 
remarks  in  favour  of  the  defendants  which  are  now  urged,  and  almost  in  the 
precise  terms  now  used  by  the  defendants'  counsel. 

When,  therefore,  the  evidence  on  the  subject  was  left  to  a  special  jury  of 
merchants,  who  have  the  right  to  bring  their  own  knowledge  of  the  general 
course  of  business  in  aid  of  their  judgment  on  the  particular  occasion,  and  they 
^Q-i  have  declared  themselves  satisfied  *that  the  defendants  have,  by  their 

-'  conduct,  shown  that  this  clerk  had  authority  to  endorse,  with  what  object 
coTild  we  send  this  cause  to  a  second  trial  before  a  jury  of  a  similar  description, 
where  the  very  same  question  must  again  be  left  to  the  new  jury  upon  the 
same  evidence  ? 

The  second  objection  was,  that  evidence  had  been  improperly  rejected.  The 
eyidence  offered  by  the  defendants  was  that  of  two  letters  purporting  to  be 
written  by  the  defendants  to  Stevens,  the  bill-broker,  one  dated  the  2d,  the 
other  the  14th  of  July,  1830,  and  purporting  to  state  that  Johnson  had 
aathority  to  endorse  bills  for  the  defendants.  These  letters  the  defendants 
offered  in  evidence,  for  the  purpose  of  showing  that  they  were  forgeries.  The 
endence,  when  offered,  was  rejected,  on  the  ground  that  it  related  to  a  different 
transaction  with  Stevens,  prior  in  point  of  time  to  the  discounting  of  the  two 
hills  on  which  the  action  is  brought.  And  we  are  of  opinion  the  evidence  was 
properly  rejected  on  that  ground.  The  plaintiffs  are  to  stand  or  fall  as  to  their 
right  to  recover,  upon  the  proof  they  are  able  to  produce  of  the  conduct  of  the 
defendants,  amounting  in  other  instances  to  an  authority  to  their  clerk  to 
endorse  bills  in  their  names.  If  the  case  prove  to  the  satisfaction  of  the  jury, 
that  the  defendants  authorized  the  clerk  to  endorse,  how  is  that  authority 
diminished  or  contradicted  by  proof,  that  in  two  instances  in  the  preceding 
month,  of  which  they  had  no  notice,  Johnson,  the  clerk,  forged  an  authority  to 
endorse  ?  Such  evidence  appears  to  us  to  be  wholly  irrelevant  to  the  point  in 
<lispate,  whether  the  clerk  had  or  had  not  authority  to  endorse  these  bills  in  the 
f(^owing  month  of  August.  Upon  the  whole,  therefore,  wo  think  the  verdict, 
which  has  been  given  for  the  plaintiff,  should  stand;  and,  that  the  present  rule 
for  setting  it  aside,  should  be  Discharged. 


*24]  ^MARTYR  v,  BRADLEY.    May  31. 

Cmiant  to  leave,  at  the  end  of  a  term,  a  water-mill,  with  all  fixtures,  fastenings,  and 
if^ropementSf  daring  the  demise,  fixed,  fastened,  or  set  up  in  or  upon  the  premises,  in 
good  plight  and  condition,  reasonable  use  and  wear  only  excepted : 

Held,  to  include  a  pair  of  new  mill-stones  set  up  by  the  lessee  during  the  term,  although 
the  custom  of  the  country  authorized  him  to  remove  them. 

Covenant. — ^The  plaintiff  had  by  indenture  demised  a  mill  to  the  defendant 
in  the  following  terms: — ''All  that  newlj-erected  water  corn-mill,  with  the 
ippnrtenances  thereunto  belonging,  situate,  lying,  and  being  at  Orford,  in  the 
oonnty  of  Kent,  then  lately  erected  by  the  plaintiff;  together  with  the  two 
pair  of  mill-stones,  and  the  several  batting-mills,  machines,  gear-works,  running- 
^Ue,  com,  and  other  bins ;  and  all  other  machines  that  were  in,  or  affixed  to 
uul  about  the  said  water  corn-mill,  or  any  part  thereof;  together  also  with  a 
<%rtain  bran  and  counting-house  in  the  said  indenture  particularly  mentioned 
^d  described,  and  also  a  certain  stable  and  wagon-lodge  therein  also  particu- 
Urly  mentioned  and  described ;  together  with  the  banks,  barks,  ponds,  streams, 
watercourses,  ways,  easements,  profits,  commodities,  emoluments,  advantages, 
vid  appurtenances  whatsoever  to  the  said  mill,  stable,  wagon-lodge,  heredita- 
ments,  and  premises  belonging,  or  in  any  wise  appertaining,  or  usually  used  or 
occupied  therewith :  to  hold  for  fourteen  years.''     The  defendant  covenanted 
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that  he  would  keep  the  premises  in  repair;  ''and  the  said  water  com-mill, 
stable,  waffon-lodge,  and  other  the  premises  thereby  demised,  being  so  well  and 
substantiallj  repaired,  paved,  scoured,  glazed,  cleansed,  amended,  and  kept  as 
aforesaid,  should  and  would,  at  the  expiration  or  other  sooner  determination  of 
that  demise,  peaceably  and  quietly  leave,  surrender,  and  yield  up  unto  the 
plaintiff,  his  heirs  or  assigns,  together  with  all  locks,  bolts,  bars,  and  other 
fixtures,  fastenings,  and  improvements  which  then  were,  or  which  should  or 
might  at  any  time  or  times  during  the  ^continuance  of  that  demise,  be  p^c 
fixed,  fastened,  or  set  up  in,  upon,  or  about  the  premises,  or  any  part  ^ 
thereof,  in  good  plight  and  condition,  reasonable  use  and  wear  only  excepted." 
The  plaintiff,  in  liis  declaration,  averred,  that  after  the  making  of  the  said 
indenture,  and  during  the  term  thereby  granted,  and  whilst  the  defendant 
held,  occupied,  and  enjoyed  the  said  demised  water  corn-mill,  and  premises, 
with  the  appurtenances,  as  tenant  thereof  to  the  plaintiff,  under  and  by  virtue 
of  the  said  indenture,  to  wit,  on  the  1st  day  of  January,  1831,  in  the  county 
aforesaid,  the  defendant  removed  one  pair  of  the  said  stones,  with  the  gear 
and  machinery  belonging  thereto,  which  were  in  and  upon  the  said  mill  at  the 
time  of  making  the  said  indenture,  and  during  the  said  term  placed  and  set  up 
in  and  upon  the  said  mill  one  pair  of  new  mill-stones,  with  gear  and  machinery 
belonging  thereto,  in  the  place  and  stead  of  the  said  pair  of  old  mill-stones, 
with  gear  and  machinery ;  and  the  said  one  pair  of  new  mill-stones,  with  the 
gear  and  machinery  belonging  thereto,  remained  so  placed  and  set  up  in  and 
upon  the  said  mill,  in  the  place  and  stead  of  the  one  pair  of  old  mill-stones, 
with  gear  and  machinery,  at  the  end  and  expiration  of  the  said  term,  to  the 
great  improvement  of  the  said  demised  mill,  with  the  appurtenanoes ;  and,  by 
reason  of  the  premises,  the  said  one  pair  of  new  mill-stones,  with  the  gear  and 
machinery  belonging  thereto,  became  and  were  the  property  of  the  plaintiff  as 
the  landlord  of  the  said  demised  mill  and  premises,  and  the  person  to  whom 
the  reversion  of  and  in  the  said  demised  premises,  with  the  appurtenances,  ex- 
pectant on  the  determination  of  the  said  term  by  the  said  indenture  so  granted, 
Delonged,  and  so  remained  and  continued  until  and  at  the  time  of  the  removal, 
carrying  away,  and  conversion  thereof  thereinafter  mentioned :  that  the  defen- 
dant, by  the  license  and  permission  of  the  plaintiff,  remained  in  ^posses-  ^^^ 
sion  of  the  said  demised  mill  and  premises,  with  the  appurtenances,  for  a  ^ 
short  time  after  the  expiration  of  the  said  term,  to  wit,  until  and  upon  the  13th 
of  October,  1831,  when  he  quitted  the  same ;  that  during  all  that  time,  the 
plaintiff  was,  and  still  is,  the  owner  of  the  said  demised  mill  and  premises, 
with  the  appurtenances ;  that  the  said  one  pair  of  new  mill-stones,  with  the 
gear  and  machinery  belonging  thereto,  remained  placed  and  set  up  in  and  upon 
Uie  said  demised  mill  in  the  place  and  stead  of  the  said  one  pair  of  old  mill- 
stones, with  gear  and  machinery,  at  the  time  of  the  expiration  of  the  sud  term, 
and  after  the  expiration  thereof,  until  and  at  the  time  of  committing  the  griev- 
ance thereinafter  next  mentioned;  yet  the  defendant,  well  knowing  all  and 
singular  the  premises,  but  contriving  and  wrongfully  intending  to  injure  and 
aggrieve  the  plaintiff,  and  to  lessen  and  injure  his  estate  and  interest  in  the 
said  premises,  with  the  appurtenances,  and  to  diminish  the  value  of  the  said 
water  corn-mill,  and  to  deprive  him  of  the  benefit  and  advantage  of  the  said 
one  pair  of  new  mill-stones,  with  the  gear  and  machinery  belonging  thereto, 
after  the  expiration  of  the  said  term,  and  whilst  he  the  defendant  waa  in  pos- 
session of  the  said  demised  water  corn-mill  and  premises,  with  the  appurte- 
nances, by  the  license  and  permission  of  the  pluntiff  as  aforesaid,  to  wit,  on 
the  10th  of  October  in  the  year  last  aforesaid,  in  the  county  aforesaid,  wrong- 
fully and  injuriously,  and  without  the  license  or  consent,  and  against  the  will 
of  the  plaintiff,  removed  the  said  one  pair  of  new  mill-stones,  with  the  gear 
and  machinery  belonging  thereto,  and  restored  and  put  back  the  sud  one  pair 
of  old  mill-stones,  with  the  gear  and  machinery  thereof,  and  carried  away  the 
said  one  pair  of  new  mill-stones,  with  the  gear  and  machinery  belonging 
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thereto,  being  of  ereat  value,  to  wit,  the  value  of  60/.,  from,  out,  and  off  the 
8aid  water  com-miu,  and  converted  and  disposed  thereof  to  his  own  use,  where- 
:^»1  hj  *iixe  said  estate  and  interest  of  the  plaintiff  in  the  said  mill  and  pre- 

^  mises  was  greatly  injured,  lessened,  and  reduced  in  value,  to  wit,  at,  &c., 
and  he  the  plaintiff  wholly  lost  and  was  deprived  of  the  said  one  pair  of  new 
mill-stones,  and  the  gear  and  machinery  belonging  thereto. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  during  his  term  the  de- 
fendant had  substituted  two  new  French  mill-stones,  for  two  old  ones,  which 
he  had  found  on  the  premises.  The  lower  stone  was  rammed  in  and  fixed  with 
mortar ;  the  upper  revolved  on  its  axis.  When  the  defendant  quitted  the  pre- 
mises at  the  end  of  about  ten  years,  he  took  away  these  new  stones,  and  left  in 
their  place  those  which  he  had  found  on  entering.  A  witness  stated  that  it 
was  the  general  custom  for  the  tenant  to  remove  such  stones. 

The  Chief  Justice,  however,  being  of  opinion  that  the  language  of  the  cove- 
nant included  the  stones  in  question,  a  venlict  was  taken  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside. 

WUdcj  Serjt.,  obtained  a  rule  nisi  accordingly,  citing  Naylor  v.  Colling,  1 
Taunt.  19,  where  it  was  held,  that  a  covenant  by  a  tenant  to  yield  up  in  repair, 
at  the  expiration  of  his  lease,  all  buildings  which  should  be  erected  during  the 
tenn  upon  the  demised  premises,  includes  buildings  erected  and  used  by  the 
tenant  for  the  purpose  of  trade  and  manufacture,  only  when  such  buildings  are 
let  into  the  soil,  or  otherwise  fixed  to  the  freehold.  In  the  present  case  the 
upper  mill-stone,  at  least,  was  movable,  and  neither  of  them  could  be  deemed 
a  portion  of  the  building  demised. 

Andrews,  Serjt.,  showed  cause.  He  contended  that  the  stones  being  an  es- 
i^a-t  sential  part  of  the  mill,  an  ^improvement  of  the  stones  was  an  improve- 

^  ment  of  the  mill  within  the  meaning  of  the  covenant,  and  the  rather,  as 
the  lessor  would  naturallv  desire  to  guard  himself  by  contract  against  the 
custom  of  which  evidence  had  been  given  at  the  trial. 

WUde,  Looking  at  the  demise,  and  the  words  which  accompany  the  term 
mprovements  in  the  covenant,  it  is  to  be  inferred  that  by  improvements  in  the 
nml,  the  parties  meant  improvements  of  the  principal  and  solid  structure,  not 
improvements  in  utensils  or  machinery  merely  accessary  to  the  principal  struc- 
ture. If  it  applies  to  the  stones,  it  must  be  held  to  apply  to  the  straps,  ropes, 
oom-bin,  and  fdl  the  other  chattel  gear,  which  are  uniformly  deemed  the  pro- 
perty of  the  tenant.  Renovations  of  detached  portions  of  the  machinery  are 
not  improvements  of  the  mill,  which,  after  the  renovations,  remains  as  it  was 
before. 

Tindal,  C.  J.  The  question  is,  what  it  was  the  intention  of  the  parties  to 
comprehend  in  the  word  improvementSf  and  in  particular  whether  they  intended 
to  include  stones,  such  as  those  which  have  been  put  up  and  removed  by  the 
defendant.  The  words  of  the  covenant  are,  '<  and  the  said  water  corn-mill, 
stable,  wagon-lodge,  and  other  the  premises  thereby  demised,  being  so  well 
and  substantially  repaired,  paved,  scoured,  glazed,  cleansed,  amended,  and  kept 
tt  aforesaid,  shall  and  will,  at  the  expiration,  or  other  sooner  determination  of 
this  demise,  peaceably  and  quietly  leave,  surrender,  and  yield  up  unto  the 
plaintiff,  his  heirs  or  assigns,  together  with  all  locks,  bolts,  bars,  and  other  fix- 
tures, fiisteniugs,  and  improvements  which  now  are,  or  which  shall  or  may  at 
py  time  during  the  continuance  of  this  demise,  be  fixed,  fastened,  or  set  up, 
iU)  upon,  or  about  the  premises,  or  any  part  thereof,  in  good  plight  and  condi- 
*291  ^^°'  ''^'t^o&^l^  ^s®  ^^^  "^^^  only  excepted."  *That  improvements  is  a 
^  word  large  enough  to  cover  alterations  in  the  working  part  of  the  mill, 
appears  from  the  words  "  fixed,  fastened,  or  set  up  in  or  upon  the  demised  pre- 
mises, or  any  part  thereof  For,  in  looking  to  see  what  the  premises  are,  we 
find  them  described  as  '^  o^  that  newly-erected  water  com-miU,  with  the  appur- 
tenances thereunto  belonging,  situate,  lying  and  beiog  at  Orford,  in  the  countv 
of  Kenty  then  lately  erected  by  the  plaintiff,  together  with  the  two  pair  of  mill- 
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atones,  and  the  eeveral  bolting-mills,  machines;  gear-works,  mnning-tackle, 
com  and  other  bins,  and  all  other  machines  that  were  in  or  affixed  to  and 
aboat  the  said  water  corn-mill,  or  any  part  thereof;  together,  also,  with  a  cer- 
tain bran  and  ooanting-honse."  The  word  must  mean,  therefore,  whatever  was 
fixed  to  the  premises.  These  stones  had  been  fixed  for  ten  years ;  the  lower 
one  rammed  in,  the  upper,  supported  on  its  axis.  And  there  are  other  words 
in  the  covenant  which  show  that  it  is  not  confined  to  the  structure  or  building 
alone :  ''  In  good  plight  and  condition,  reasonable  use  and  wear  only  excepted." 
Now,  "  reasonable  wear"  is  more  likely  to  apply  to  machinery,  which  is  the 
subject  of  wear;  than  to  the  more  permanent  parts  of  the  premises.  The  evi- 
dence of  the  custom  for  tenants  to  remove  stones  of  this  kind,  may  account  for 
the  parties  having  resorted  to  such  a  covenant,  to  exclude  any  doubt  on  the 
question.  It  is  to  be  observed,  too,  that  this  is  the  covenant  of  the  defendant; 
and  it  is  a  universal  rule,  that  a  covenant  must  be  taken  most  strongly  agunst 
the  party  making  it.  When  we  see  that  in  Naylor  v.  Colling  a  covenant  to 
leave  all  buildings  in  repair  was  held  to  extend  to  buildings  which  by  law  the 
defendant  was  allowed  to  remove,  why  are  we  precluded  from  saying  that  this 
covenant  also  includes  improvements  which,  but  for  the  covenant,  the  tenant 
might  have  considered  his  own  ? 

*Park,  J.  This  is  purely  a  question  as  to  the  construction  of  thepi^on 
covenant;  but  Naylor  v.  Colling  is  a  decision  in  &vour  of  the  plaintiff;  1- 
for  the  Court  held  there,  that  erections  and  buildings  were  within  the  cove- 
nant;  although  structures  not  let  into  the  soil  might  be  removed.  But  these 
stones  were  clearly  a  part,  and  an  essential  part  of  the  mill,  and  if  not  an  im- 
provement, why  were  they  put  there  ?  The  exception  of  wear  and  tear  seems 
particularly  applicable  to  mill-stones,  and  makes  it  more  clear  that  they  were 
in  the  contemplation  of  the  parties  to  the  covenant. 

G-ASELEE,  J.  I  am  of  the  same  opinion.  If  the  construction  for  which  the 
defendant  contends  were  to  prevail,  the  lessee,  after  wearing  out  the  lessor's 
mill-stones,  might  replace  them  with  new  ones,  and  after  they  had  formed  part 
of  the  mill  for  some  years,  remove  them  on  quitting,  leaving  the  landlord  those 
which  had  been  worn  out  in  the  tenant's  service. 

BoRANQUET,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  retain  the 
verdict,  and  that  these  stones  constituted  an  improvement  of  the  premises 
within  the  meaning  of  the  covenant.  That  covenant  contains  an  engagement, 
that  the  defendant  shall  repair  the  mill  and  other  the  premises  thereby  de- 
mised, and  leave  all  fixtures  and  improvements  fixed,  fastened,  and  set  up  in 
and  about  the  same.  These  mill-stones  were  improvements  fixed  and  set  up  in 
the  premises. 

The  tenant,  perhaps,  was  not  bound  to  substitute  other  stones  for  the  land- 
lord, but  having  substituted  new  ones  for  those  which  were  unserviceable  from 
wear  and  tear,  he  was  bound  under  this  covenant  to  leave  them  as  improve- 
ments. Rule  discharged. 


♦SMITH  V.  SAINSBURY.     May  31.  [*31 

The  Gonrt  reftised  to  set  aside  an  award,  on  the  ground  that  the  parties  had  been  exa- 
mined by  consent,  and  that  subsequently  to  the  award  the  plaintiff  had  discoTered 
that  the  defendant  was  a  felon  convict.  It  appeared,  however,  that  the  judgment  of 
the  arbitrator  was  formed  independently  of  the  defendant's  testimony. 

Jones,  Serjt,  had  obtained  a  rule  nisi  to  set  aside  the  award  of  a  bairister 
in  this  cause,  on  the  ground  that  subsequently  to  the  award,  which  wss  in 
&vour  of  the  defendant,  it  was  discovered  that  the  defendant  had  been  sen- 
tenced to  transportation  for  a  felony,  and  had  returned  before  his  time  was  ex- 
pired. 
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Both  parties  had,  by  oonsent,  been  examined  before  the  arbitrator,  and  Jones 
averred  that  the  plaintifTs  conneel  woold  not  have  consented  to  a  reference  on 
BQch  terms  if  he  had  known  of  the  defendant's  conviction. 

Wikkj  Seijty  showed  cause  on  affidavits,  by  which  it  appeared  that  the  de- 
fendant had  returned  after  a  free  pardon  from  the  Governor  of  New  South 
Wales;  and  that  the  arbitrator  had  formed  his  judgment  altogether  inde- 
pendently of  the  defendant's  testimony.  Wilde  contended,  that  the  defendant's 
competency  was  restored  by  the  operation  of  80  G.  3,  c.  47,  and  8  &  9  G.  4, 
c.  83.  That  after  decision,  objections  to  testimony  were  too  late ;  and  that,  at 
all  events,  the  objection  here  was  immaterial,  the  arbitrator  having  formed  his 
conclusion  independently  of  the  testimony  of  the  defendant.  • 

Jones.  The  objection  is,  that  the  plaintiff  would  never  have  consented  to  a 
reference  had  he  been  aware  of  the  defendant's  conviction. 

TiNBAL,  G.  J.  If  the  testimony  of  the  defendant  had  been  the  evidence  on 
which  the  arbitrator  proceeded,  it  might  have  been, — ^I  do  not  say  it  would  have 
Mn-jbeen, — a  ground  for  entertaining  this  motion;  but,  upon  the  ^affidavits  it 
-'appears  explicitly,  that  the  judgment  of  the  arbitrator  was  wholly  inde- 
pendent of  the  defendant's  testimony.  Before  a  jury  it  is  very  important  to  ex- 
clude all  testimony  which  is  not  properly  admissible ;  because  a  jury  is  not  con- 
.  reisant  with  the  details  of  evidence,  or  capable  of  discriminating  very  accu- 
rately between  that  which  ought,  and  that  which  ought  not  to  prevail  on  their 
jadgment :  but,  an  arbitrator  practised  in  the  law,  has  no  difficulty  in  excluding 
from  his  judgment,  statements  which  ought  to  be  without  effect ;  and  as  the 
affidavits  leave  no  doubt  that,  in  this  case,  the  arbitrator  abstained  from  giving 
any  effect  to  the  defendant's  testimony,  the  rule  must  be  discharged. 

The  rest  of  the  Court  concurred,  and  the  rule  was  therefore      Discharged. 


STEPHENS  t;.  LOWE. 
Same  v.  STBICK.     May  31. 

A  bond  conditioned  for  the  asBessment  of  and  arbitration  on  the  damages  ocoasioned  by 

the  obUgor'B  working  a  mine,  every  two  months : 
Held  to  be  imperative,  and  not  merely  directory,  as  to  the  periods  of  arbitration. 

Debt  on  an  arbitration  bond,  dated  the  30th  of  November,  1830,  the  condi- 
tion of  which  was,  that  the  defendants  should  <<  perform,  fulfil,  and  keep  the 
award,  order,  arbitrament,  final  end  and  determination  of  Joseph  Malachy 
therein  described,  named,  selected,  and  chosen,  as  well  by  and  on  the  part  and 
behalf  of  the  defendant  and  the  said  Joseph  Strick,  as  of  the  plaintiff,  to  arbi- 
trate, award,  judge,  and  determine,  as  well  the  amount  of  damages  already  or 
hereafter  to  be  sustained  by  the  plaintiff,  her  heirs,  executors,  administrators, 
^^o-jOr  "^assigns,  for  or  by  reason  of  certain  adits,  levels,  water-<sourses,  engines, 

^and  odier  erections,  then  already  or  to  be  thereafter  cut,  made,  and  raised 
in,  through,  upon,  and  within  the  limits  of  a  certain  set  or  license  for  mining  in 
and  through  a  certain  tenement  of  her,  the  plaintiff,  situate  and  being  in  the 
parish  of  Calstock  therein  mentioned ;  so  that  the  said  J.  Malachy  did  make 
Us  award  in  writing  as  to  all  such  damages  therein  mentioned,  and  compensa- 
tion te  be  afterwards  made,  on  or  before  the  20th  day  of  December  then  next : 
&Qd  as  to  all  damages  to  be  thereafter  sustained  and  compensation  to  be  thence- 
forth made,  at  the  expiration  of  every  two  months  from  the  said  20th  day  of 
Rioember." 

Averment,  that  Malachy,  at  the  end  of  the  second  two  months,  from  the 
20th  of  December,  1830,  to  wit,  on  the  13th  of  July,  1830,  made  an  award 
teaching  the  premises,  and  ordered  the  defendant  to  pay  the  plaintiff  24/.  for 
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damage  oooasioned  by  working  the  mine.  Breaeh,  Bon-payment  There  was 
also  a  eoant  for  money  due  on  an  award,  and  on  an  account  stated.  Pleas,  wm 
est  factum  ;  nil  debet;  that  Malachy  did  not  make  hia  award  at  the  expiration 
of  the  second  two  months  from  the  20th  of  December,  1830 ;  that  he  did  not 
make  any  award ;  or  not  till  after  an  unreasonable  time. 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  Hilary  term,  it 
appeared  that  the  defendants,  in  this  and  the  other  action,  were,  some  time 
previous  and  up  to  the  entering  into  the  submission  for  the  award  in  question, 
jointly  interested  in  a  mine,  in  the  working  of  which  they  had  committed,  snd 
would  continue  to  commit  damages  to  the  plaintiff's  property.  In  order  to 
ascertain  the  damages  resulting  therefrom,  the  defendants,  by  their  joint  and 
several  bond  to  the  plaintiff  of  the  dOth  of  November,  1830,  submitted  those 
damages  to  arbitration,  with  the  condition  that  the  arbitrator  should  make  suc- 
cessive awards  at  the  expiration  of  every  two  "^months  from  Uie  20th  of  ^^^ 
December,  1830.  The  arbitrator  made  his  first  award  within  the  time;^ 
but  the  second  award,  upon  which  the  plaintiff  sought  to  recover,  was  not  made 
until  the  13th  of  July,  1831,  instead  of  the  20th  of  April  in  that  year,  and, 
consequently,  not  within  the  time  limited  by  the  bond.  It  also  included  damages 
incurred  subsequently  to  the  20th  of  April.  The  delay  was  occasioned  by  3ie 
request  of  the  defendants,  who  objected  to  the  expenses  attending  such  frequent 
awards  as  would  take  place,  if  the  bond  were  strictly  complied  with  by  making 
them  at  the  end  of  every  two  months. 

Both  the  plaintiff's  attorney,  the  defendant  Strick,  and  Mrs.  Lowe's  agent, 
attended  the  arbitrator  during  the  making  of  the  award,  survey,  and  assess- 
ment in  question.  On  the  arbitration  bond  they  signed  a  document,  which  iras 
as  follows : 

"  Wheal  Williams  Mine,  April  26th,  1830.  The  parties  within  named,  by 
themselves  or  their  agents,  have  met  this  day  by  consent,  on  the  second  assess- 
ment or  award. 

"J.  Malachy,  Arbitrator. 
Jas.  Husband,  for  Mrs.  Stephens. 


L^  S™k,  }  f"  M«.  Lowe  and  Mr.  Strick." 


This  memorandum  was  not  stamped. 

On  the  part  of  the  defendant  it  was  objected,  that  the  award  was  not  made 
within  the  time  prescribed  by  the  condition  of  the  bond,  and  that  the  memo- 
randum being  unstamped,  could  not  assist  the  plaintiff;  whereupon  she  was 
nonsuited,  with  leave  to  move  to  enter  a  verdict  for  24/. 

A  rule  nisi  having  been  obtained  accordingly, 

Wilde,  Seijt.,  showed  cause,  urging  the  objection  relied  on  at  the  trial. 

*  Jones,  Serjt.,  in^support  of  the  rule.   The  award  pursues  the  submission,  ms^ 
which  is  only  directory,  not  imperative,  as  to  the  period  of  two  months :  that>- 
period  is  obviously  named  to  spare  the  plaintiff  the  inconvenience  of  more  fre- 
quent arbitrations ;  and  it  would  have  been  impossible  to  examine  the  evidence 
and  make  the  award  at  the  precise  moment  when  each  two  months  expired. 

At  all  events,  after  attending  the  arbitrator,  the  parties  are  estopped  to  make 
the  objection.  Lawrence  v,  Hodgson,  1  Young  &  Jer.  16;  Matson  v.  Trowcr, 
1  Ky.  &  M.  17;  Wharton  t;.  King,  2  M.  &  M.  96;  Leggett  v.  Finlay,6 
Bingh.  255. 

And  the  memorandum  does  not  require  a  stamp,  for  it  is  not  an  agreement 
constituting  a  new  submission,  but  a  mere  attestation  of  the  fact  of  attendance. 

TiNDAL,  C.  J.  The  first  question  is,  whether  this  award  can  be  sustwned 
under  the  terms  of  the  submission  bond.  The  condition  of  the  bond  is,  that 
the  parties  shall  abide  by  the  award  of  the  arbitrator  on  the  premises,  so  that 
the  arbitrator  make  his  award  as  to  all  damages  to  be  thereafter  sustained,  and 
compensation  to  be  thenceforth  made,  at  the  expiration  of  every  two  months 
trom  the  20th  of  December. 
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It  lias  been  urged  that  this  oonditios  is  merely  di^eotoiy,  and  being  for  the 
beDefit  of  the  plaintiff,  he  is  at  liberty  to  waive  it :  bnt  it  is  equally  a  condition 
for  the  benefit  of  the  defendants,  for  it  was  important  to  them  that  the  periodical 
assessment  of  damages  should  be  made  as  soon  as  possible  after  the  alleged 
isjnry,  in  order  that  they  might  be  secure  of  evidence  to  show  the  real  state  of 
the  &cts :  and  as  to  the  supposed  difficulty  of  making  the  award  at  the  precise 
^Agn  moment  each  two  months  should  expire,  in  this  as  m  other  cases  a  ^reasonable 
-'time  must  be  allowed  for  the  duty  to  be  performed,  and  what  shall  be  a 
reasonable  time  must  depend  on  the  fiaots  of  the  case  and  the  judgment  of  the 
court.  Though  it  is  not  always  easy  to  say  what  is  a  reasonable  time,  it  is  easy, 
as  in  the  present  instance,  to  say  what  is  unreasonable ;  for  where  the  party  has 
allowed  a  third  month  to  elapse  without  requiring  an  assessment,  and  has  in- 
claded  in  the  award  damages  incurred  subsequently  to  the  second  month,  that 
is  a  proceeding  not  within  the  condition  of  the  bond,  and,  therefore,  as  to  the 
bond,  entirely  void.  That  brings  us  to  the  second  question,  whether  the  award 
can  be  supported  under  any  parol  authority.  Now  the  endorsement  on  the 
bond  is,  in  effect,  a  written  agreement  substituting  one  time  for  another :  '^  The 
parties  within  named,  by  themselves  or  their  agents,  have  met  this  day  by  con- 
sent on  the  second  assessment  or  award }"  that  is,  the  parties  in  the  bond ;  and 
the  assessment,  that  which  was  to  have  taken  place  every  two  months.  What 
is  this  but  an  agreement  to  substitute  July  for  April  f  At  all  events  it  is  evi- 
dence of  an  agreement  to  that  effect,  and  the  words  of  the  stamp  act  are  wide 
enough  to  comprehend  such  an  instrument.  '^  Agreement,  or  any  minute  of 
memorandum  of  an  agreement,  whether  the  same  shall  be  only  evidence  of  a 
contract,  or  oblinttory  on  the  parties  from  its  being  a  written  instrument.'' 
(55  G.  3,  c.  184?)  Then,  the  instrument  not  being  stamped,  the  plaintiff  is 
oat  of  court. 

Park,  &assIiEE,  and  Bosanqitst,  Js.,  concurred.  Rule  discharged. 


*37]       *(IN  THE  EXCHEQUER  CHAMBER.) 
GURNEY  V.  GORDON  and  Another.     June  2. 

(In  Error.) 

An  aetion  for  costs,  ineorred  in  opposing  a  petition  against  the  retnm  of  a  member  of 
parliament,  may  be  brought  aga^st  one  of  several  petitioners,  under  9  G.  4,  c.  22. 

Debt. — ^The  plaintiffs  below  declared  that  the  defendant  below  (Gurney) 
was  indebted  to  the  plaintiffs  under  and  by  virtue  of  a  certain  act  of  parlia- 
ment made  and  passed  in  the  ninth  year  of  the  reign  of  his  late  Majesty  George 
IV.,  to  consolidate  and  amend  the  laws  relating  to  the  trial  of  controverted 
elections  or  return  of  members  to  serve  in  parliament,  in  the  sum  of  1260Z. 
10«.  id,  for  the  costs  and  expenses  incurred  by  the  plaintiffs  in  opposing  the 
petition  of  the  said  defendant  and  one  Charles  Eling,  Esq.,  complaining  of  an 
nndne  election  and  return  for  the  borough  of  Tregony,  and  to  be  paid  by  the 
laid  defendant  to  the  plaintiffs,  when  he,  the  defendant,  should  be  thereunto 
afterwards  requested ;  whereby,  and  by  reason  of  the  said  last-mentioned  sum  of 
money  being  and  remaining  wholly  unpaid  and  by  virtue  of  the  said  act,  an  action 
M  accrueato  the  said  plaintiAis  to  demand  and  have  of  and  from  the  said  de- 
fendant the  sum  of  1260/.  lO^.  8c2.,  parcel  of  the  sum  demanded.  Counts  for 
money  paid,  money  lent,  money  had  and  received  by  defendant  below  to  the  use 
of  plaintiff  below,  and  upon  an  account  stated.  Judgment  upon  nil  dicitj  with 
a  remittitur  damna  except  as  to  1260/.  10«.  Sd, 

By  the  fifty-seventh,  sixtieth,  and  sixty-third  sections  of  the  statute  referred 
to  in  the  declaration  (9  G.  4,  c.  22),  it  is  enacted,  <'  That  whenever  any  com- 
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mittee  '^'appointed  to  consider  the  merits  of  any  petition  complaining  of  p„oQ 
an  undne  election  or  return,  or  of  the  omission  to  return  any  member  or^ 
members  to  parliament,  shall  report  to  the  house  with  respect  to  any  such  petition 
^except  as  is  hereinbefore  excepted),  that  the  same  appeared  to  them  to  be 
mvolous  or  vexatious,  the  party  or  parties,  if  any,  who  shall  have  appeared  be- 
fore the  committee  in  opposition  to  such  petition,  shall  be  entitled  to  recoTer 
from  the  person  or  persons,  or  any  of  them,  who  shall  haye  signed  such  petition, 
the  full  costs  and  expenses  which  such  party  or  parties  shall  have  incurred  in 
opposing  the  same,  which  costs  and  expenses  shall  be  ascertained  in  the  manner 
hereinafter  directed."  (Section  60.)  ''  The  costs  and  expenses  of  prosecuting 
or  opposing  any  petition  presented  under  the  provisions  of  this  act,  and  the 
costs,  expenses,  and  fees  which  shall  be  due  and  payable  to  any  witness  sum- 
moned to  attend  before  such  committee,  or  to  any  clerk  or  officer  of  the  House 
of  Commons,  upon  the  trial  of  any  such  petition,  shall  be  ascertained  in  man- 
ner following :  that  is  to  say,  on  application  made  to  the  speaker  of  the  House 
of  Commons  within  three  months  after  the  determination  of  the  merits  of  such 
petition,  by  any  such  petitioner,  party,  witness,  or  officer,  as  before  mentioned, 
for  ascertaining  such  costs,  expenses,  or  fees,  the  speaker  shall  direct  the  same 
to  be  taxed  by  two  persons,  of  whom  the  clerk,  or  one  of  the  clerks  assistant  of 
the  House  shall  always  be  one,  and  one  of  the  following  officers,  not  being  a 
member  of  the  House,  shall  be  the  other ;  that  is  to  say.  Masters  in  the  High 
Court  of  Chancery,  clerks  in  the  Court  of  King's  Bench,  prothonotaries  in  toe 
Court  of  Common  Pleas,  and  clerks  in  the  Court  of  Exchequer ;  and  the  per- 
sons so  authorized  and  directed  to  tax  such  costs,  expenses,  and  fees  shall  and 
they  are  hereby  required  to  examine  '''the  same,  and  to  report  the  amount  ^^^ 
thereof,  together  with  the  party  liable  to  pay  the  same,  to  the  speaker  of  ^ 
the  said  house,  who  shall  upon  application  made  to  him,  deliver  to  the  party  or 
parties  a  certificate  signed  by  himself,  expressing  the  amount  of  the  costs,  ex- 
penses, and  fees  allowed  in  such  report,  together  with  the  name  of  the  party 
liable  to  pay  the  same ;  and  such  certificate,  so  signed  by  the  speaker,  shall  ht 
conclusive  evidence  of  the  amount  of  such  demands,  in  all  cases  and  for  all 
purposes  whatsoever;  and  the  witness,  officer,  or  party  claiming  under  the  same 
shall,  upon  payment  thereof,  eive  a  receipt  at  the  foot  of  such  certificate, 
which  shall  be  a  sufficient  discharge  for  the  same."  (Section  68.)  "  It  shall 
and  may  be  lawful  for  the  party  or  parties  entitled  to  such  costs  and 
expenses,  or  for  his,  her,  or  their  executors  or  adminbtrators,  to  demand  the 
whole  amount  thereof,  so  certified  as  above,  fromany  one  or  more  of  the  persons 
respectively  who  are  hereinbefore  made  liable  to  the  payment  thereof  in  the 
several  cases  hereinbefore  mentioned ;  and  in  case  of  non-payment  thereof,  to 
recover  the  same  by  action  of  debt  in  any  of  his  majesty's  courts  of  record  at 
Westminster ;  in  which  action  it  shall  bo  sufficient  for  the  plaintiff  or  plain tifis 
to  declare  that  the  defendant  or  defendants  is  or  are  indebted  to  him  or  them 
in  the  sum  to  which  the  costs  and  expenses,  ascertained  in  manner  aforesaid, 
shall  amount  by  virtue  of  this  act ;  and  the  certificate  of  such  amount,  so 
signed  as  aforesaid  by  the  speaker,  shall  have  the  force  and  effect  of  a  warrant 
to  confess  judgment;  and  the  Court  in  which  such  action  shall  be  commenced 
shall,  upon  motion,  and  on  the  production  of  such  certificate,  enter  up  judg- 
ment in  favour  of  the  plaintiff  or  plaintiffs  named  in  such  certificate  for  the 
sum  specified  therein  to  be  due  from  the  defendant  or  defendants  in  such  action, 
in  like  manner  *as  if  the  said  defendant  or  defendants  had  signed  a  warrant  ^^Q 
to  confess  judgment  in  the  said  action  to  that  amount."  ^ 

Archboldf  for  the  defendant  below,  contended  that  as  it  appeared  on  the 
record  the  petition  had  been  instituted  by  Charles  King  as  well  as  by  the 
defendant  below,  the  action  should  have  been  brought  aeainst  them  jointly, 
and  not  against  Gumey  alone  :  that  Ourney  being  compelled  by  the  statate  to 
suffer  judgment  by  default,  had  no  opportunity  of  taking  this  ODJeotion  except 
on  error. 
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Sedper  Curiam.  By  the  fifty-seyeiith  section  Ae  party  who  shall  have  ap- 
peared before  the  committee  in  opposition  to  the  petition  is  entitled  to  recover 
from  the  person  or  persons,  or  any  of  them,  who  shall  have  signed  the  petitioni 
the  fall  costs  and  expenses  incurred  in  opposing  the  same ;  and  by  the  sixty- 
third,  to  demand  the  whole  amount  thereof  from  any  one  or  more  of  the  per- 
sons liable.  It  is  impossible  to  doubt  that  the  plaintiff  may,  if  he  chooses, 
confine  his  suit  to  one.  Judgment  affirmed. 


•41]  •DOE  dem.  JOSEPH  MANTON  V.  AUSTIN  and  PLOMBK.   June  5. 

The  acts  of  oceupiers  during  their  oocupation  are,  eten  after  their  occupation  has  ceased, 
eiidence  against  the  parties  under  whom  such  occupiers  came  into  possession. 

The  lessor  of  the  plaintiff  sued  as  the  administrator  of  David  Betson,  surviy- 
ing  trustee  under  the  will  of  John  Aitkens. 

Aitkens,  who  died  in  1794,  bequeathed  to  Betson  and  another,  as  trustees  for 
his  daughters,  certain  leasehold  premises  which  he  held  by  indenture  from 
Mark  Bell  for  a  term  of  sixty-six  years,  commencing  in  November,  1773. 

By  a  codicil  to  his  will,  j^tkens,  after  reciting  the  above  bequest,  and  that 
he  had  in  March,  1793,  mortgaged  the  premises  to  John  Yeysey  for  500^., 
directed  that  in  case  the  500/.  should  remain  charged  upon  the  premises  at  the 
time  of  his  death,  the  trustees  under  his  will,  who  were  also  his  executors, 
should  immediately  pay  off  the  mortgage  out  of  any  other  property  that  should 
come  to  their  hands,  it  being  his  intention  that  the  premises  should  continue 
vested  in  the  trustees  in  trust  for  his  daughters. 

In  1807  the  trustees  underlet  the  premises  to  Catharine  Fairfield  for  a  term 
which  expired  at  Christmas,  1826.  Mrs.  Fairfield,  some  time  before  the  expi- 
ration of  her  underlease,  assigned  it  to  Thrupp ;  and  Thrupp,  at  the  expiration 
of  the  underlease,  25th  of  December,  1826,  delivered  the  possession  of  the 
premises  to  the  defendant  Plomer,  who  put  in  an  occupier,  and  with  Austin, 
now  defended  as  landlord. 

At  the  trial  before  Park,  J.,  the  lessor  of  the  plaintiff  produced  the  probate 
of  Aitkens's  will,  stamped  with  a  heavy  probate  duty;  proved  Aitkens's  posses- 
sion of  the  property  in  question;  his  death;  the  death  of  the  trustees 
H21*°^™^  in  his  will;  and  the  administration  to  the  effects  of  the  survivor : 

-'next,  he  put  in  the  counterpart  of  the  lease  from  Bell  to  Aitkens,  the  de- 
fendants, after  notice,  having  failed  to  produce  the  original  lease,  which  was  in 
their  possession.  Then  Thrupp,  who  appeared  to  be  in  the  interest  of  the 
defendants,  and  failed  upon  a  subpoena  duces  tecum  to  produce  the  under-lease 
assigned  to  him  by  Mrs.  Fairfield,  after  prevaricating  as  to  the  existence  or 
destruction  of  that  instrument,  was  allowed  to  state  that  he  had  paid  rent  for 
the  premises  to  the  lessor  of  the  plaintiff  upon  an  under-lease  assigned  to  him 
hy  Mrs.  Fairfield,  which  expired  at  Christmas,  1826,  till  within  about  six 
months  before  its  expiration ;  and  that  on  the  9th  of  December,  1826,  he 
refused  to  pay  the  lessor  of  the  plaintiff  the  rent  due  at  the  preceding  Michael- 
mas, referring  him  to  the  defendant  Plomer  for  the  reason.  Mrs.  Fairfield 
proved  her  own  occupation  under  the  demise  from  Betson  and  his  cotrustee ; 
payment  of  rent  to  Betson,  and  after  his  death  to  the  lessor  of  the  plaintiff; 
and  the  sale  of  the  underlease  to  Thrupp.  Betson  had  received  the  rent  from 
1794. 

On  the  part  of  the  defendant  it  was  objected, 

First,  that  the  original  lease  from  Bell  to  Aitkens  ought  to  have  .been  pro- 
duced, or  that  the  lessor  of  the  plaintiff  should  have  shown  what  had  become 
of  it  before  he  produced  the  counterpart ; 

Secondly,  that  the  lessor  of  the  plaintiff  should  have  shown  that  the  mort- 
gage mentioned  in  the  codicil  to  Aitkens's  will  was  paid  off; 
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Thirdly,  that  the  nnder-lease  from  Betson  and  his  ootnntee  to  Mn.  Fair- 
field ought  to  have  been  produced;  and, 

Fourthly,  that  Mrs.  Fairfield  and  Thrupp  being  no  longer  in  possession  under 
the  demise  from  Betson  and  his  cotrustee  when  Plomer  entered  the  premises, 
their  ^ts  and  declarations  ought  not  to  be  taken  ss  evidence  against  the^^iQ 
defendants.  I- 

A  verdict,  however,  was  given  for  the  plaintiff,  which  Taddy,  Seijt,  obtuned 
a  rule  nisi  to  set  aside  on  the  above  objections. 

WUde  and  Bompcu,  Seijts.,  showed  cause.  From  the  language  of  the  codicil 
to  Aitkens's  will,  and  the  length  of  time  which  has  elapsed,  coupled  with  the 
fact  that  Aitkens's  devisees  have  been  in  the  receipt  of  rent  from  1794  to  1826, 
it  may  be  presumed  that  the  mortgage  has  been  paid  off.  And  if  the  defen- 
dants take  under  Thrupp,  they,  as  well  sa  Thrupp,  are  estopped  to  say  that  the 
lessor  of  the  plaintiff,  whom  Thrupp  by  payment  of  rent  has  acknowledged  to 
be  his  landlord,  has  not  a  good  title,  either  in  respect  of  the  mortgage  or  the 
non-production  of  the  original  lease  from  Bell.  But  the  defendants  ^e  under 
Thrupp  or  nobody ;  and  Thrupp  having  disclaimed  the  lessor  of  the  plaintiff 
as  his  landlord  on  the  9th  of  December,  1826,  before  the  expiration  of  the 
lease  under  which  he  had  paid  rent  to  the  lessor  of  the  plaintiff,  the  case  caimot 
be  distinguished  from  Doe  d.  Knieht  v.  Lady  Smythe,  4  M.  &  S.  347,  where 
it  was  held  that  a  third  person  could  not  defend  as  landlord  upon  the  trial  of 
an  ejectment  if  it  appeared  that  the  tenant  in  possession  came  in  as  tenant  to 
the  lessor  of  the  pluntiff,  paid  rent  to  him,  and  then  disclaimed,  although  the 
term  for  which  he  came  in  had  expired  before  the  ejectment.  The  lease  under 
which  Thrupp  occupied  having  expired,  it  may  be  presumed  to  have  been 
destroyed,  and  secondary  evidence  of  its  contents  was  admissible  after  Thrapp's 
testimony  on  his  subpoena  duces  tecum, 

*Taddyy  and  Andrews^  Serjt.,  with  him,  endeavoured  to  distinguish  thOp^ii 
present  case  from  Doe  d.  Knight  v,  Smythe,  and  contended  that,  at  all'- 
events,  the  principle  of  that  case  ought  not  to  extend  to  the  acts  of  tenants  who 
had  been  so  long  out  of  possession  as  Thrupp  and  Fairfield ;  otherwise  there 
was  no  limit  to  the  effect  of  such  acts  short  of  twenty  years ;  a  decision  which 
would  be  productive  of  great  inconvenience  and  confusion. 

And  Thrupp's  testimony  should  not  have  been  received  without  proof  of 
further  inquiry  for  the  expired  underlease.  At  all  events,  it  appearing  on  the 
evidence  produced  by  the  lessor  of  the  plaintiff  himself  that  the  le^  title  to 
the  premises  was  in  Yeysey  under  the  mortgage,  it  should  have  b^n  shown 
that  that  mortgage  had  been  paid  off;  for  the  objection  is  not  here  made  by  a 
tenant  or  one  claiming  under  him,  to  the  title  of  his  landlord;  but  is  diBcl<»ed 
by  the  landlord  himself,  who  fails  therefore  to  show  a  title  on  which  he  can 
recover. 

TiNDAL,  0.  J.  I  think  this  rule  ought  to  be  discharged.  It  is  not  neces- 
sary for  us  to  decide  whether  the  lease  from  Bell  to  Aitkens  ought  to  have  been 
produced,  for  it  appears  that  rent  has  been  paid  by  a  succession  of  tenants, 
under  whom  the  defendants  claim,  to  the  personal  representative  of  Aitkens's 
devisee,  who  could  only  claim  in  respect  of  a  leasehold  interest;  and  with- 
respect  to  the  mortgage  disclosed  in  the  codicil  to  Aitkens's  will,  such  evidence^ 
on  whichever  side  produced,  is  open  to  the  same  degree  of  consideration  with 
respect  to  its  concomitant  circumstances,  such  as  the  presumptions  arising  firom 
lapse  of  time  or  otherwise.  Here  the  codicil  itself  contains  express  directions 
that  the  mortgage  shall  be  called  in;  a  large  stamp  appears  on  the  probate; 
and  none  but  the  ^representatives  of  the  testator  have  interfered  with  thop^^ 
property  since  1793.  I  admit  that  these  circumstances  are  not  conclusive;  ^ 
but  unanswered  by  any  evidence  of  a  mortgage  now  in  existence,  they  afford  a 
strong  presumption  that  the  money  has  been  paid,  particularly  against  the  de- 
fendants who  claim  under  a  lease  granted  by  Uie  devisees  of  the  mortgagor. 
Then,  as  to  the  admission  of  Thrupp's  testimony^  the  lease  under  which  he 
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occupied  having  expired  may  fiurlj  be  presumed  to  have  been  destroyed ;  at 
all  eventS;  npon  his  failing  to  produce  it  upon  a  tubpcmd  duces  tecum^  and  pre- 
yaricsting  with  respect  to  its  existence,  the  learned  Judge  was  warranted  in 
letting  in  the  secondary  eyidenoe.  That  brings  us  to  the  main  question, 
whether  the  defendants  who  come  in  under  Thmpp  can  be  permitted  to  dispute 
the  title  of  his  lessor.  The  principle  is  that  a  tenant  shall  not  contest  his 
landlord's  title;  on  the  contrary,  it  is  his  duty  to  defend  it.  If  he  objects  to 
such  title,  let  him  go  out  of  possession.  But  it  is  urged  that  Thrupp's  admis- 
sions  were  made  six  years  ago,  and  it  is  asked,  how  mr  back  are  such  admis- 
sions to  be  evidence  against  a  subsequent  claimant  ?  I  answer,  as  far  back  as 
the  tenant  has  admitted  himself  to  be  in  under  the  landlord  who  comes  forward 
to  assert  his  title. 

I  think,  therefore,  that  the  defendants  are  bound  by  the  acts  of  Thrupp,  and 
that  this  rule  must  be  discharged. 

Gasklee  and  Aldebson,  Js.,  expressed  a  similar  opinion,  and  Park,  J., 
referred  to  the  language  of  Dampier,  J.,  in  Doe  d.  Knight  v.  Smythe,  as  con- 
clnsiye  on  the  point, — ''  The  tenant  in  possession  paid  rent  to  the  lessor,  and 
then  disohdmed.  But  he  ought  to  give  back  the  possession  to  the  lessor,  and 
after  that  the  defendant  may  have  her  ejectment.  It  has  been  ruled  after  that 
:^ig1  neither  ^he  tenant,  nor  any  one  claiming  by  him,  can  controvert  the 
-'kndlord^s  title.  He  cannot  put  another  person  in  possession,  but  must 
deliver  up  the  premises  to  his  own  landlord.  This,  I  believe,  has  been  the 
role  for  the  last  twenty-five  years,  and  I  remember  was  so  laid  down  by  Buller, 
J.,  upon  the  Western  circuit."  Rule  discharged. 


6ASLICK,  Assignee  of  LEE,  a  Bankrupt,  v,  SANOSTER  and  Another. 

June  6. 

As  inaolTent's  petition  is  said  to  he  filed  when  it  reaches  its  place  of  final  custody,  and 
not  when  it  first  comes  to  the  hands  of  the  officer  of  the  court. 

Assumpsit  for  money  had  and  received  by  defendants  to  plaintiff's  use. 
At  the  triid  before  littledale,  J.,  York  Sprine  assizes,  1831,  a  verdict  was 
foand  for  the  plaintiff',  subject  to  the  opinion  of  the  Court,  on  the  following 
case: — 

The  plaintiff  was  the  assignee  of  the  estate  and  effects  of  William  Thomp- 
son  Lee,  a  bankrupt :  the  defendants  were  creditors  of  the  said  bankrupt,  and 
had  received  from  him  a  warrant  of  attorney,  dated  the  7th  of  October,  1829. 
Judgment  was  afterwards  entered  up,  and  execution  sued  out  on  the  same. 
The  sheriff  levied  on  the  13th  of  October,  1829 ;  the  sale  of  the  property  was 
begun  on  the  26th  of  October ;  and  continued  on  the  27th,  28th,  and  29th  of 
OetoW.  The  officer  sold  on  tho  26th  of  October  to  the  amount  of  180^.  la. 
lid.;  on  the  27th  of  October,  to  the  amount  of  394/.  7a.  Sd,;  and  on  the 
28th  of  October,  to  the  amount  of  415/.  3a.  dd.  He  paid  out  of  the  proceeds 
26/.  far  king's  taxes,  without  autJiority  from  the  defendants;  and  on  the  l26th 
of  October  gave  the  defendants  a  check,  dated  that  day,  for  180/. ;  a  check  on 
•i^and  dated  the  27th  '^'of  October,  for  300/. ;  a  check  on  and  dated  the 
-'28th  of  October,  for  150/. ;  a  check  on  and  dated  the  29th  of  October,  for 
359/. ;  and,  on  the  same  day,  paid  to  the  defendants  40/.  in  cash. 

The  sales  began  each  day  at  eleven,  and  finished  at  half-past  two.  The  first 
three  days'  sales  amounted  to  989/.  13a.  4c/.,  and  on  the  morning  of  the  29th, 
the  sheriff  had  only  to  sell  31/.  to  complete  the  amount  of  levy.  By  twelve 
or  half-past  twelve  o'clock  in  the  forenoon,  the  sheriff  had  sold  about  35/.,  and 
hy  one  o'clock  150/. 

The  eheda  dated  the  26th,  27th,  and  28th  of  October,  were  not  presented 
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or  paid  till  the  3l8t  of  October,  and  the  check  dated  the  29ih  of  October  was 
not  presented  or  paid  till  the  3d  of  November,  but  all  were  duly  honoured. 
The  officer  had  not  funds  in  the  bankers'  hai^ds  till  the  30th  of  October. 
Goods  were  sold  on  the  26th  and  27th  of  October  to  the  amount  of  100/.  on 
credit,  and  were  not  paid  for  till  after  the  sale  was  closed. 

The  trading,  act  of  bankruptcy,  and  petitioning  creditor's  debt  were  proved. 
The  commission  was  dated  the  24th  of  November,  1829.  The  act  of  bank- 
ruptcy was  a  petition  by  the  bankrupt  to  the  insolvent  court  for  his  discharge  ] 
it  was  dated  the  28th  of  October,  1829,  but  was  not  signed  by  the  bankrupt 
till  after  four  o'clock  in  the  afternoon  of  that  day.  An  assignment  of  his  pro- 
perty to  the  provisional  assignee  of  the  insolvent  court  was  executed  in  prison 
at  the  same  time.  After  signing  the  petition,  the  bankrupt  had  nothing  more 
to  do  with  it,  and  it  remained  in  the  custody  of  the  officer  of  the  insolvent 
court.  Mr.  Dance,  the  officer,  took  the  petition  and  assignment  away  with 
him,  and  brought  it  into  the  office  the  next  day,  the  29th,  about  two  o'clock  in 
the  afternoon ;  and,  in  answer  to  the  question.  When  was  *the  petition  ^^  j » 
filed  7  said,  he  could  not  answer  the  question,  but  would  state  the  practice  ■- 
of  the  Court.  That  after  it  is  signed,  it  is  carried  to  the  public  office  in  Lin- 
coins'  Inn  Fields,  attested,  numbered,  and  handed  to  the  officer  of  the  town 
department,  with  whom  it  remains.  That,  in  this  case,  he  did  not  return 
to  the  office  on  the  28th  of  October,  after  the  petition  was  signed ;  and,  in 
consequence  of  the  number  of  petitions,  and  the  business  occasioned  thereby, 
he  did  not  get  to  the  office  the  following  day  before  two  o'clock,  and  could 
not,  in  consequence  of  the  numerous  petitions,  have  numbered  and  attested  it 
before  the  30th  of  October,  when  it  was  handed  to  the  officer  of  the  town  de- 
partment, with  whom  it  has  remained  since.  The  bankrupt  was  never  dis- 
charged under  the  insolvent  debtors'  act. 

The  case  was  argued  on  several  grounds,  but  the  decision  of  the  Court  turns 
entirely  upon  the  time  of  filing  the  petition ;  as  to  which 

Spankief  Serjt.,  for  the  plaintiff,  contended  that  the  creditor  having  by  the 
act  of  signing  the  petition  done  all  that  the  statute  requires  on  his  part,  it 
must  be  taken  to  be  filed  when  he  has  delivered  it,  so  signed,  into  the  hands  of 
the  officer  of  the  Court.  In  that  sense,  therefore,  the  petition  was  filed  on 
the  28th,  prior  to  the  completion  of  the  execution  on  which  the  defendant 
relies.  Attestation  is  not  necessary  to  the  validity  of  such  an  instrument; 
Com.  Dig.  Faits;  and  the  duty  of  the  officer  of  the  court  to  place  it  in  a 
proper  custody  is  independent  of  the  act  required  by  the  legishtture  on  the 
part  of  the  creditor,  namely,  placing  the  petition  duly  signed  in  the  hands  of 
the  oflker.  From  the  decision  in  Eex  v.  Wade,  1  B.  &  Adol.  861,  it  may  be 
inferred  that  the  rules  of  a  friendly  ^society  are  filed  within  the  meaning  p^  4  g 
of  33  G.  3,  c.  54,  when  they  are  placed  in  the  hands  of  the  clerk  of  the^ 
peace. 

Wilde,  Seijt.,  contrd.  The  petition  is  not  filed  till  it  has  reached  a  place  of 
legal  custody  where  it  may  be  accessible  to  public  search.  As  far  as  the  dis- 
charge of  the  creditor's  duty  is  concerned,  it  may  indeed  be  deemed  to  be  filed 
when  placed  in  the  hands  of  the  officer;  but  to  defeat  the  rights  of  otherB,  it 
is  not  filed  till  by  being  placed  in  a  permanent  custody  it  becomes  a  record  of 
which  the  public  has  notice ;  as,  of  the  isming  of  a  commission  by  its  passing 
the  great  seal.  Ex  parte  Freeman,  1  Y.  &  Beames,  34,  Watkins  v.  Mannd, 
3  Campb.  308.     In  Rex  v.  Wade  the  question  as  io  filing  was  not  decided. 

TiNDAL,  C.  J.  It  is  unnecessary  to  give  an  opinion  on  much  that  has  been 
urged  in  argument.  On  the  construction  which  I  put  on  the  act  of  parliament, 
the  act  of  bankruptcv  was  not  complete  till  the  29th  of  October  at  two  o'clock, 
when  Dance  took  the  proceedings  to  the  office  where  they  were  to  be  filed; 
but  the  sale  under  the  execution  was  complete  by  twelve  o'clock  on  that  day. 
The  words  in  section  13  of  the  act  are,  <<That  the  filing  of  the  petition  of  every 
person  in  actual  custody,  who  shall  be  subject  to  Uie  laws  concerning  bankrupts, 
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and  who  shall  apply  by  petition  to  the  said  Court  for  his  or  her  discharge  from 
custody,  according  to  this  act,  shall  be  accounted  and  adjudged  an  act  of  bank- 
raptcy  from  the  time  of  filing  such  petition."  And  it  is  urged  that  the  instru- 
ment was  virtually  filed  as  soon  as  Dance  had  it  in  his  possession.  But  it  is 
manifest,  on  this  case,  that  Dance  was  not  the  person  in' whose  custody  it  was 
^rQ-i  to. remain,  for  *after  such  an  instrument  is  signed  Dance  says,  it  is  carried 
-'to  the  public  office  in  Lincoln's  Inn  Fields,  attested,  numbered,  and 
handed  to  the  officer  of  the  town  department,  with  whom  it  remains.  So  that 
he  does  not  consider  it  filed  till  it  is  carried  to  the  office  and  delivered  there. 
The  case  of  Bex  v.  Wade  has  been  referred  to.  All  that  the  Court  says  in 
that  case  is,  that  in  the  construction  of  33  G.  3,  c.  54,  ''  filing  must  be  under- 
stood to  mean  depositing  for  the  purpose  of  being  filed,  the  society  doing  all 
that  is  incumbent  on  them  ;*'  but  the  instrument  here  cannot  be  said  to  be 
filed  until  it  arrives  at  its  destination. 

Park,  J.  Filing  means  putting  in  the  proper  place  of  deposit,  and  Dance 
was  not  the  officer  with  whom  this  instrument  was  to  have  been  deposited.  So 
when  affidavits  are  filed  at  a  Judge's  chambers,  the  placing  them  in  the  hands 
of  the  clerk  does  not  complete  the  deposit  in  the  place  of  legal  custody,  and  till 
they  arrive  there  they  are  not  filed. 

Gas£L£e,  J.  Two  o'clock  on  the  29th  is  the  earliest  time  at  which  this 
instrument  can  be  said  to  have  been  filed,  and  that  renders  it  unnecessary  to 
give  an  opinion  on  any  other  point  in  the  case. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  sheriff  had  completed  his 
levy  by  twelve  o'clock  on  the  29th,  and  the  question  is,  whether  the  act  of 
hankruptcy  was  before  or  after  that  time,  for  when  the  amount  of  the  debt  has 
heen  levied,  the  debtor  is  discharged.  The  7  G.  4,  c.  67,  s.  10,  directs,  "  That 
it  shall  be  lawful  for  any  person  who  shall  be  in  actual  custody,  to  apply  by 
petition  in  a  summary  way  to  the  said  Court,  for  his  or  her  discharge  from 
♦-jisuch  custody,  according  to  the  provisions  of  this  act.  And  such  *prisoner 
-'shall  in  such  petition  pray  to  be  discharged  from  custody,  and  to  have 
fatore  liberty  of  his  or  her  person  against  the  demands  for  which  such  prisoner 
shall  be  then  in  custody,  and  against  the  demands  of  all  other  persons  who 
shall  be  or  claim  to  be  creditors  of  such  prisoner  at  the  time  of  presenting 
SQch  petition ;  which  petition  shsdl  be  subscribed  by  the  said  prisoner,  and 
shall  be  forthwith  filed  in  the  said  Court."  Having,  therefore,  so  directed 
that  the  petition  shall  be  subscribed,  it  directs,  in  section  13,  that  the  filing 
shall  be  an  act  of  bankruptcy.  But  it  cannot  be  considered  that  filing  and 
subscribing  are  the  same  thing.  The  provisional  assignee  goes  to  the  prison  to 
obtain  the  signature  of  the  insolvent,  but  he  is  not  to  have  the  custody  of  the 
instrument,  which  cannot  be  said  to  be  filed  till  it  becomes  a  record  of  the 
Court.  As  that  did  pot  take  place  till  after  the  sale  under  the  execution,  our 
judgment  must  be  for  the  defendant.  Judgment  for  defendant. 


KICHARDSON  v.  TOMKIES  and  Another.     June  6. 

1-  To  a  eognixanoe  for  the  arrears  of  an  annuity,  the  plaintiff  pleaded  that  a  memo- 
rial of  all  the  deeds,  &c.,  by  which  the  annuity  was  granted,  the  names  of  the  wit- 
neases,  the  consideration,  &o.,  was  not  enrolled  in  the  Court  of  Chancery :  the  de- 
fendants repUed,  that  a  memorial  of  aU  the  deeds,  &c.,  the  names  of  the  witnesses, 
tbe  consideration,  &c.,  was  enrolled ;  and  after  setting  out  the  memorial  at  length, 
concluded  witii  ^proutpateiper  recordumj  and  verification  thereon :  Held  sufficient,  on 
demurrer  alleging  that  the  conclusion  should  have  been  to  the  country. 

1  A  judgment  on  a  warrant  of  attorney  being  one  of  the  securities,  and  the  judgment 
l>eittg  referred  to,  as  entered  up,  Held,  that  it  need  not  be  set  forth  in  the  memorial. 

In  rep^etnn,  the  defendants,  as  bailiffs,  made  cognizance  for  the  arrears  of  an 
vmuity  of  120^.  due  to  the  personal  representative  of  Isaac  BUokbume,  under 
Vol.  XXra.— »1 
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a  deed  ^executed  bj  James  Akera,  April  Sth,  1808;  by  which  [after  j^^^ 
reciting  the  contract  for  the  annuity;  that  Akers  had  given  a  bond,'- 
bearing  date  January  5th,  1808,  in  the  penal  sum  of  200w.,  conditioned  for 
the  payment  of  the  annuity ;  and  had  executed  a  warrant  of  attorney,  of  even 
date  with  the  bond,  to  confess  judgment  for  2000/.,  under  which  warrant  judg- 
ment had  been  entered  up  of  record  against  Akers,  of  Hilary  term,  1808; 
that  Blackbume  had  sold  and  transferred  1900/.  19s.  9d,;  8  per  cent,  reduced 
annuities  at  the  Bank  of  England ;  that  such  sale  had  produced  the  clear  sum 
of  1200/. ;  and  that  it  had  been  agreed,  the  annuity  should  be  secured  not 
only  by  the  bond,  warrant  of  attorney,  and  judgment,  but  also  by  an  assign- 
ment of  the  premises,  in  which,  &c.,  and  issuing  and  payable  thereout,  and 
of  the  rents  and  profits  thereof],  it  was  witnessed,  that  in  consideration  of 
1200/.  then  paid,  and  in  performance  of  the  above  contract,  Akers  had  gnmted, 
bargained,  and  sold  to  Blackbume,  his  executors  and  assigns,  an  annuity  of 
120/.  charged  upon  the  premises,  in  which,  &c.,  with  power  of  distress. 

The  plaintiff  pleaded,  1st,  non  est  factum  ;  2dly,  that  no  memorial  of  the 
said  supposed  indenture  in  the  said  cognizance  lastly  mentioned,  containing 
die  names  of  all  the  witnesses,  and  the  names  of  the  persons  for  whose  lives 
the  said  supposed  annuity  was  granted,  and  the  consideration  of  granting  the 
same,  was  enrolled  in  the  High  Court  of  Chancery  within  twenty  days  of  the 
execution  of  the  said  last-mentioned  indenture.  3dly,  that  a  memorial  of  every 
deed,  bond,  instrument  and  assurance,  whereby  the  said  supposed  annuity  or 
rent-charge  was  granted,  within  twenty  days  after  the  execution  thereof,  was 
not  enrolled  in  the  High  Court  of  Chancery,  according  to  the  provisions  of  the 
act  of  parliament  made  and  passed  in  the  seventeenth  year  of  George  III. 

*The  defendants  joined  issue  as  to  the  first  plea ;  and  to  the  second  replied,  ^^ 
that  a  memorial  of  the  said  indenture  was  within  twenty  days  of  the  execution  *- 
thereof,  to  wit,  on  the  18th  of  April,  1808,  duly  enrolled  in  the  High  Court  of 
Chancery,  in  pursuance  of  the  statute  in  that  case  made  and  provided :  and 
which  said  memorial  was  as  follows, — (Setting  out  the  deed  at  length,  with  its 
recitals  of  the  bond,  warrant  of  attorney,  and  judgment,  and  the  names  and 
address  of  the  witnesses,) — as  by  the  said  memorial  remaining  duly  enrolled  in 
the  said  High  Court  of  Chancery  at  Westminster,  more  fully  appeared.  And 
the  defendants  further  said,  that  the  said  memorial  did  duly  contain  the  names 
of  all  the  persons  for  whose  lives  the  said  annuity  was  granted,  and  the  consi- 
derations of  granting  the  same,  in  manner  and  form  as  in  and  by  the  statute  in 
that  case  made  and  provided,  was  required,  as  by  the  said  enrolment  of  the  said 
memorial,  remaining  of  record  in  the  said  High  Court  of  Chancery  at  Westmin- 
ster aforesaid,  more  fully  appeared :  and  this  they,  the  said  defendants,  were 
ready  to  verify  by  the  said  record. 

To  the  third  plea  they  replied,  that  a  memorial  of  every  deed,  bond,  instm- 
ment,  and  assurance,  whereby  the  said  annuity  or  rent-charge,  mentioned  in 
the  indenture  in  the  said  coenizance  lastly  mentioned,  was  granted,  within 
twenty  days  of  the  execution  thereof,  to  wit,  a  memorial  of  the  said  writing  ob- 
ligatory and  warrant  of  attorney  in  the  said  last-mentioned  indenture  mentioned, 
was,  to  wit,  on  the  13th  of  April,  1808,  duly  enrolled  in  the  High  Court  of 
Chancery,  in  pursuance  of  the  statute  in  that  case  made  and  provided;  which 
said  enrolment  was  as  follows — (Setting  out  the  bond  and  warrant  of  attorney 
at  length,) — as  by  the  said  memorial  remaining  duly  enroUed  in  the  said  High 
♦Court  of  Chancery  at  Westminster  aforesaid,  more  fully  appeared.  And  p^^j 
the  defendants  further  said,  that  the  said  memorial  did  duly  contain  the  ^ 
month  and  year  when  the  said  writing  obligatory  and  warrant  of  attorney  in 
the  said  cognisance  mentioned  bore  date,  and  the  names  of  all  the  parties,  and 
for  whom  any  of  them  were  trustees,  and  of  all  tdie  witnesses;  and  did  truly 
set  forth  the  annual  sum  or  sums  to  be  paid,  and  the  name  of  the  person  and 
persons  for  whose  life  or  lives  the  said  annuity  was  granted,  and  the  considera- 
tion and  considerations  of  granting  the  same,  in  manner  and  form  as  in  and  by 


54]  9  Bingham.  483 

the  statutes  in  that  case  made  and  provided  is  required ;  as  by  the  said  enrol- 
ment of  the  said  last-mentioned  memorial  remaining  of  record  in  the  said  Court 
of  Chancery  at  Westminster  more  fully  appeared :  That  a  memorial  of  the  in- 
denture last-mentioned  in  the  co^izance  was,  within  twenty  days  of  the  exe- 
cution thereof,  to  wit,  on  the  13th  of  April,  1808,  duly  enrolled  in  the  High 
Court  of  Chancery,  in  pursuance  of  the  statute  in  that  case  made  and  provided ; 
and  which  said  memorial  was  as  follows — ^Setting  out  the  indenture  of  the  5th 
of  April,  with  the  names  and  address  of  tne  witnesses,  as  before,) — as  by  the 
said  last-mentioned  memorial,  which  was  enrolled  in  the  High  Court  of  Chan- 
cery, would,  when  produced,  appear :  And  that  the  said  last-mentioned  memorial 
did  duly  contain  the  day  of  the  month  and  year  when  the  said  last-mentioned 
indenture  in  the  said  cognizance  mentioned,  was  executed,  and  the  names  of  all 
the  parties,  and  for  whom  any  of  them  were  trustees,  and  of  all  the  witnesses ; 
and  did  duly  set  forth  the  annual  sum  to  be  paid,  and  the  name  of  the  person 
and  persons  for  whose  life  or  lives  the  said  annuity  was  granted,  and  the 'con- 
sideration and  considerations  of  granting  the  same,  in  manner  and  form  as  in 
and  by  the  statute  in  that  case  made  and  provided  is  required :  as  by  the  said 
*551  *®'^'^^°^®°*  remaining  of  record  in  said  Court  of  Chancery  at  Westminster 
■•more  fully  appeared;  and  this,  &c. 

The  plaintiff  demurred  to  the  replications  to  the  second  and.  third  pleas  as- 
signing for  cause,  that  the  said  replications  concluded  with  a  verification  by  the 
record  to  be  tried  in  such  manner  as  the  Court  should  direct,  whereas  divers 
matters  of  the  said  replications  were  properly  matter  of  fact  triable  by  a  jury, 
and  not  matter  of  record ;  that  is  to  say,  whether  or  not  the  names  of  all  the 
parties,  and  for  whom  any  of  them  were  trustees,  and  of  all  the  witnesses,  were 
troly  stated  in  the  supposed  memorials  mentioned  in  those  replications ;  and 
whether  the  said  supposed  memorials  did  truly  set  forth  the  annual  sum  to  be 
paid,  and  the  name  of  the  person  or  persons  for  whose  life  or  lives  the  said  an- 
nuity was  granted,  and  the  considerations  for  granting  the  same ;  and,  there- 
fore, the  pbintiff  could  not  take  an  issue  on  any  of  those  facts  to  be  tried  by 
the  country,  &c.  Joinder. 

WMcj  Seijt.,  in  support  of  the  demurrer.  The  pleas  ou^ht  to  have  con- 
cluded to  the  country ;  for  the  object  of  the  legislature  was,  that  all  the  deeds 
relating  to  an  annuity  should  be  enrolled;  Crowther  v,  Wentworth,  6  B.  &  C. 
366;  Cummins  v.  Isaac,  8  T.  R.  183;  Steadman  v.  Purchase,  6  T.  R.  737; 
Harris  v,  Stapleton,  7  T.  R.  206 ;  Ex  parte  Ansell,  1  B.  &  P.  62  :  and  whether 
(lU  haYe  been  enrolled,  is  a  matter  of  fact  to  be  tried  by  the  country.  But  the 
memorial,  as  set  out,  is  ill ;  for  it  discloses  that  one  of  the  securities,  the  judg- 
ment, was  not  enrolled ;  and  it  appears  that,  in  January,  1808,  the  considera- 
tion for  the  annuity  was  not  the  same  as  in  April,  1808 ;  for,  in  January,  it 
was  a  bond  and  warrant  of  attorney;  in  April,  a  judgment  instead  of  the 
*561  ^^^^^^^  '  ^^  ^^^^  ^^^  second  consideration  set  forth  is  inconsistent  with 
-'the  first,  and  the  first  was  not  enrolled  within  the  twenty  days  required  by 
the  statute. 

Mcreweiher^  Seijt.,  contrdj  was  stopped  by  the  Court. 

TiKDAL,  C.  J.  The  first  question  arises  on  a  point  of  form.  The  plaintiff, 
by  one  of  his  pleas  in  bar,  alleges,  "  that  no  memorial  of  the  indenture  in  the 
cognizance  mentioned,  containing  the  names  of  witnesses,  the  consideration, 
4c.,  was,  within  twenty  days,  enrolled  in  the  Court  of  Chancery.''  In  answer, 
the  defendants  set  out  the  memorial,  and  begin  their  replication  by  saying 
''that  a  memorial  of  the  indenture  was,  within  twenty  days,  enrolled  in  the 
Court  of  Chancery  in  pursuance  of  the  statute  in  that  case  made  and  provided ; 
utd  which  said  memorial  is  as  foUows :" — ^If  they  had  relied  on  a  mere  denial  of 
the  allegalion  in  the  plea,  it  would  not  have  been  sufficient :  they  were  bound  to 
0et  out  the  memorial :  and  at  the  end  they  add, — ^'  As  by  the  said  enrolment 
of  the  said  memorial  remaining  of  record  in  the  said  High  Court  of  Chancery 
more  fully  appears;  and  this  they  are  ready  to  verify  by  the  said  record."    It 
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has  been  objected  that  they  ought  not  to  have  concluded  to  the  record ;  but  we 
think  there  is  no  valid  objection  to  the  form  they  have  pursued.  Suppose  iq 
an  action  of  assumpsit  a  plea  of  judgment  recovered  for  the  same  cause  action, 
with  the  usual  conclusion, — ''  as  by  the  record  and  proceedings  thereof,  still 
remaining  in  the  said  court,  more  fully  and  at  large  appears  -"  we  plaintiff  may 
waive  the  issue  on  the  record,  and  reply,  that  the  judgment  was  not  recovered 
for  the  identical  cause  of  action ;  or,  if  that  appears,  demur.  In  Hitchin  v. 
Campbell,  2  W.  Bl.  779  -,  3  Wils.  240,  it  was  held,  on  demurrer,  that  a  jadg- 
ment  '''for  the  defendant  in  trover  was  not  pleadable  in  bar  to  an  action  .^^y 
for  the  value  of  the  same  goods,  it  not  appearing  that  the  question  was  ihe^ 
same. 

The  second  objection  is,  that  the  statute  of  17  G.  3,  c.  26,  has  not  been 
complied  with ;  and  that  the  memorial  does  not  state  the  real  nature  of  the 
transaction,  inasmuch  as  there  is  a  difference  between  the  consideration  and 
security  disclosed  by  the  deed  of  January,  1808,  and  that  disclosed  by  the 
deed  of  April.  Now,  the  statute  enacts,  that  "  every  such  memorial  shall  con- 
tain the  day  of  the  month  and  the  year  when  the  deed,  bond,  instrument^  or 
6ther  assurance  bears  date,  and  the  names  of  all  the  parties,  and  for  whom  any 
of  them  are  trustees,  and  of  all  the  witnesses :"  so  that  a  party  is  not  called 
on  to  show  the  whole  of  the  transaction,  but  to  enrol  every  instrument  regard- 
ing it :  and  the  objection  is  answered  by  the  case  of  Buckeridge  v.  Flight,  6 
B.  &  C.  49,  where  it  was  held,  that  if  the  names  of  all  the  witnesses  to  a  deed 
be  inserted  in  a  memorial,  that  is  sufficient,  without  specifying  the  parties  by 
whom  the  deed  was  executed  in  their  presence :  and  Abbott,  C.  J.,  said,  "  It  is 
not  required  that  there  should  be  a  memorial  of  the  transaction^  but  of  the 
instrument  whereby  the  annuity  is  granted  and  secured." 

That  brings  us  to  the  third  objection,  that  there  is  no  memorial  of  the  judg- 
ment. Does  the  act  require  that  ?  "A  memorial  of  every  deed,  bond,  instru- 
ment, or  other  assurance,  whereby  any  annuity  or  rent  charge  shall,  from  and 
after  the  passing  this  act,  be  granted  for  one  or  more  life  or  lives,  or  for  any 
term  of  years,  or  greater  estate,  determinable  on  one  or  more  life  or  lives,  shall, 
within  twenty  days  of  the  execution  of  such  deed,  bond,  instrument,  or  other 
assurance,  lie  enrolled  in  the  High  Court  of  Chancery;  and  every  such 
^memorial  shall  contain  the  day  of  the  month  and  the  year  when  ^^^r*^% 
deed,  bond,  instrument,  or  other  assurance  bears  date,  and  the  name  of^- 
the  parties,  and  for  whom  any  of  them  are  trustees,  and  of  all  the  witnesses :' 
words  which  evidently  point  to  securities  inter  partes,  A  judgment,  too,  being 
matter  of  record,  does  not  require  those  precautions  against  secrecy  which  the 
legislature  has  provided  for  transactions  attended  with  less  notoriety :  and,  in 
the  form  of  memorial  given  by  the  statute,  the  word  judgment  does  not  appear. 
The  memorial,  however,  in  the  present  case  recites,  that  judgment  has  been 
entered  up ;  and  if  it  be  necessary  to  include  the  judgment  in  the  memorial, 
it  may  be  a  question,  whether  it  is  not  sufficiently  done  by  such  a  reference. 
In  Ranger  v.  Earl  of  Chesterfield,  5  M.  &  S.  2,  it  was  held,  that  if  a  bond  and 
warrant  of  attorney  and  indenture  be  made  to  secure  an  annuity,  the  memorial 
of  the  bond  and  warrant  of  attorney  need  not  express  for  whose  life  the 
annuity  was  granted,  if  it  be  expressed  in  the  memorial  of  the  indenture  which 
recites  the  bond  and  warrant  of  attorney,  for  whose  life  the  annuity  was  granted. 
Therefore,  upon  the  third  objection,  our  judgment  must  also  be  for  the 
defendants. 

Park,  J.  The  statute  of  17  G.  3,  c.  26,  which,  in  this  respect,  coincides 
with  the  53  G.  3,  o.  141,  requires  that  every  deed,  bond,  or  other  instrument 
shall  be  enrolled :  and  it  may  &irly  be  presumed  that  if  the  legislature  had 
intended  to  include  judgments,  they  would  have  been  specified  first,  as  the 
higher  security.  The  memorial,  too,  is  to  be  enrolled  within  twenty  days;  aod 
it  may  often  happen  that  the  parties  may  not  be  able  to  enter  up  judgment 
within  that  time.    Added  to  this^  no  mention  is  made  of  judgments  in  the  form 
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*591  ^^  ^meiAorial  given  by  the  statute ;  and  the  proyision  as  to  the  names  of 
-'  witnesses  seems  to  point  the  enactment  to  instruments  inter  partes.  The 
case,  therefore,  is  not  to  be  distinguished  from  Sherson  t;.  Oxlade,  4  T.  R.  824, 
where  it  was  held  that  if  a  bond  and  warrant  of  attorney  to  confess  a  judgment 
be  given  to  secure  an  annuity,  and  the  judgment  be  entered  up  before  the 
memorial  is  registered,  the  judgment  need  not  be  inserted  in  the  memorial, 
under  the  17  Gr.  3,  c.  26.  And  Lord  Kenyon  said,  <'  This  is  not  one  of  the 
assurances  which  the  legislature  intended  should  be  enrolled.  The  contract 
for  the  annuity  was  made  by  giving  the  bond  and  warrant  of  attorney  to  enter 
up  judgment.  Those  were  the  securities  on  which  the  party  relied ;  and  the 
act  is  complied  with  by  registering  all  the  securities  given  by  the  parties.  This 
will  sufficiently  answer  the  purpose  of  notoriety ;  and  every  person  may  see,  by 
referring  to  the  memorial,  that  the  plaintiff  was  at  liberty  to  enter  up  judgment 
wheDever  he  pleased.  If  the  memorial  had  been  made  immediately  after  the 
execution  of  the  bond  and  warrant  of  attorney,  the  judgment  could  not  have 
been  inserted  in  it.  Then,  whether  a  matter  shall  or  shall  not  be  registered, 
eauDot  depend  on  an  act  which  is  to  be  done  afterwards." 

Gaselee,  J.  I  am  of  the  same  opinion.  The  plaintiff,  if  the  fact  were  so, 
might  have  rejoined  that  there  were  other  deeds  besides  those  mentioned  in  the 
memorial  set  out  upon  the  replication. 

BosANQUET,  J.  This  is  like  a  plea  of  judgment  recovered,  in  which  the 
pbuntiff  may,  if  his  case  requires  it,  waive  the  issue  on  the  record,  and  dispute 
^A-.  the  fact  that  the  cause  of  action  was  the  same.  The  question  *here  is, 
-'  whether  the  annuity  granted  by  the  deed  of  April  5,  1808,  appears  to 
bave  been  duly  enrolled ;  and  it  seems  to  me  that  the  memorial,  as  set  out,  is 
sufficient.  The  bond  and  warrant  of  attorney  have  been  enrolled,  as  well  as 
tbe  deed  of  grant,  and  I  think  it  was  not  necessary  to  enrol  the  judgment;  for 
tbe  deed  recites  that  it  had  been  entered  up ;  it  was  therefore  accessible  to 
inquiry;  and  it  was  not  the  intention  of  the  legislature  to  compel  a  memorial 
of  that  which  had  already  the  sanction  of  publicity. 

Judgment  for  the  defendants. 


STBWAKD  V,  WOLTEKIDGE.    June  7. 

An  indgnee  who  takes  from  a  lessee  leasehold  premises  by  indenture  endorsed  on 
the  lease,  "subject  to  the  rent  reserred  in  the  lease;"  is  liable  in  cotenant  to  the 
lessee  for  rent  which  the  lessee  has  been  called  on  by  the  lessor  to  pay  after  the 
assignee  has  assigned  over. 

The  plaintiff  declared  that  in  1819,  one  John  Easthope,  by  indenture  demised 
certain  premises  to  the  plaintiff  for  twenty-one  years  from  March  25, 1820, 
yielding  and  paying  certain  rent  which  the  plaintiff  covenanted  to  pay ;  that 
the  pkintiff  entered ;  and  by  an  indenture  of  the  22d  of  Mav,  1821,  sealed 
with  the  seals  of  the  plaintiff  and  defendant,  and  endorsed  on  the  indenture  of 
lease  from  Easthope  to  the  plaintiff,  the  plaintiff  for  and  in  consideration  of  a 
certain  sum  of  money,  to  wit,  the  sum  of  65/.  to  him  paid  by  the  defendant, 
bargained,  sold,  assigned,  transferred,  and  set  over  to  the  defendant,  his  execu- 
tors, administrators,  and  assigns,  as  well  the  said  indenture  of  lease  as  also  all 
uid  singular  the  premises,  with  the  appurtenances  demised  by  the  said  inden- 
ture of  lease,  or  expressed  or  intended  so  to  be,  and  all  the  estate,  right,  title, 
interest,  term  of  years  then  to  come  and  unexpired,  property,  possession,  claim, 
t^yt  &&<1  demand  whatsoever,  either  at  law  '^'or  in  equity,  of  him,  the  plaintiff, 
^  of  and  unto  the  said  premises,  by  virtue  of  the  said  indenture  of  lease  cf 
otberwise  howsoever;  to  have  and  to  hold  the  said  lease,  together  with  the  said 
premises  by  the  same  demised,  or  intended  so  to  be,  and  by  the  said  assignment 
ttsigued  unto  the  defendant,  his  executors^  administrators,  or  assigns,  from  tho 
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28th  of  May  then  instant,  for  and  during  all  the  rest,  residae,  and  renuunder 
of  the  said  term  of  twentj-one  years  granted  by  the  said  indenture  of  lease, 
then  to  come  and  unexpired,  subject  nevertheless  to  the  payment  of  the  yearly 
rent;  and  to  the  performance  of  the  covenants  and  agreements  reservcMi  aod 
continued  in  the  said  indenture  of  lease ;  and  he,  the  said  defendant,  then  and 
there  accepted  the  said  assignment,  and  by  virtue  thereof  he,  the  said  defendant, 
afterwards  and  during  the  said  term  granted  by  the  said  indenture  of  lease,  to 
wit,  on,  &c.,  entered  into  and  upon  all  and  singular  the  said  demised  and 
assigned  premises,  with  the  appurtenances,  and  became  and  was  possessed 
thereof  for  the  rest,  residue,  and  remainder  then  to  come  and  unexpired  of  the 
said  term  of  twenty-one  years  granted  by  the  said  indenture  of  lease,  snhjeet 
to  the  payment  of  the  rent,  and  performance  of  the  covenants  reserved  and 
contained  in  the  said  indenture  of  lease :  and  although  the  plaintiff  had  always 
observed,  performed,  and  fulfilled  all  things  in  the  said  indenture  of  lease  and 
in  the  said  indenture  of  assignment  contained,  on  his  part  and  behalf  to  he 
observed  and  fulfilled,  he,  the  plaintiff,  in  fact  said  that  the  defendant  did  not 
nor  would  after  the  said  assignment,  and  during  so  much  of  the  said  residoe 
and  remainder  of  the  said  term  of  twenty-one  years  granted  by  the  said  inden- 
ture of  lease,  as  had  elapsed  since  the  said  assignment,  and  since  he,  the 
defendant,  became  possessed  of  the  said  demised  premises,  with  the  appur- 
tenances, by  virtue  thereof,  well  '^'and  truly  or  in  any  manner  pay,  or  cause  ^^ 
to  be  paid,  the  said  rent  reserved  and  made  payable  by  the  said  indentare'  '- 
of  lease,  and  according  to  the  true  intent  and  meaning  of  the  said  indentore  of 
assignment,  and  which  he  thereby  covenanted  to  pay,  and  ought  to  have  paid 
as  aforesaid,  but,  on  the  contrary,  wholly  neglected,  omitted,  and  refiised  to 
pay  divers  large  sums  of  the  rent  aforesaid,  to  wit,  the  sum  of  6/.  5s.  of  the 
rent  aforesaid,  which  became  due  and  payable  under  and  by  virtue  of  the  said 
indenture  of  lease,  and  the  said  covenant  of  the  plaintiff  in  that  behalf  therein 
contained,  for  one-quarter  of  a  year  of  the  said  term  ending  on  the  25th  day 
of  March,  1831,  &c.  By  reason  and  in  consequence  whereof  the  Plaintiff,  as 
the  original  lessee  of  the  said  premises  with  the  appurtenances  so  demised  and 
assigned  as  aforesaid,  was  called  upon  and  required  to  pay,  and  was  forced  and 
obliged  to  pay,  and  had  paid  the  said  several  sums  to  the  siud  John  Easthope, 
who  was  then  lawfully  entitled  to,  and  had  good,  legal,  and  sufficient  right, 
title,  ppwer,  and  authority  to  demand,  recover,  have,  and  receive  the  same,  to 
wit,  at,  Ac. 

The  defendant  pleaded  that  before  the  said  several  sums  for  the  rent  afore- 
said in  the  declaration  mentioned,  or  either  of  them,  became  due  and  payahie 
as  in  the  said  declaration  above  alleged,  to  wit,  on  the  4th  day  of  November, 
1822,  by  a  certain  indenture  then  and  there  made  between  the  said  defendant, 
of  the  one  part,  and  one  George  Caesar  Foley,  of  the  other  part,  the  said  d^ 
fendsAt  duly  assigned  the  said  demised  premises,  and  all  his  estate  and  interest 
therein,  to  the  said  J.  C.  Foley,  his  executors,  and  administrators,  and  assigns, 
to  have  and  to  hold  the  same,  to  wit,  from  the  day  and  year  last  aforesaid,  for 
the  remainder  of  the  said  term ;  by  virtue  of  which  assignment  J.  C  Foley 
afterwards,  and  before  the  said  several  sums,  or  either  of  them,  became  dae  and 
payable,  to  wit,  on,  &o.,  entered  and  became  '^'possessed  of  the  said  de-  r^^ 
mised  premises,  and  of  all  his,  the  said  defendant's,  estate  and  interest  >- 
therein ;  and  that,  the  defendant  was  ready  to  verify,  &c. 

Demurrer  and  joinder. 

Wilde,  Serjt.,  in  support  of  the  demurrer.  The  defendant  having  taken  the 
premises  by  assignment  for  the  residue  of  a  term  of  twenty-one  years,  <<  subject 
to  the  rent  reserved  in  the  lease,"  has  by  express  contract  subjected  himself  to 
the  payment  of  that  rent  during  that  term :  for  no  precise  form  of  words  is  es- 
sential to  an  express  contract :  it  is  sufficient  if  the  intention  of  the  parties 
plainly  appears.  In  cases  where  an  assignee  has  been  discharged  from  pay- 
ment of  rent  after  assignment  over,  there  has  been  no  express  contract  between 
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him  and  the  lessor,  or  assignor,  and  the  only  connexion  between  them,  privity 
of  estate,  has  been  determined  by  the  assignment  Chancellor  v.  Poole,  Dougl. 
764. 

Bamett  v.  .Lynch,  5  B.  &  C.  589,  has  established  that  where  a  party  takes 
gul^'ect  to  certain  covenantSy  he  is  bound  to  the  performance  of  those  covenants ; 
and  a  contract  to  that  effect  once  created,  endures  as  long  as  the  term.  In 
Jones  v.  Hill,  7  Taunt.  392,  where  it  was  held  that  waste  did  not  lie  against 
the  assignee  for  not  repairing  to  the  extent  the  lessee  had  covenanted  to  repair, 
the  attention  of  the  Court  was  not  called  to  the  true  ground  on  which  the  plain- 
tiff's case  rested.     The  case  was  not  put  on  the  ground  that  a  duty  had  arisen. 

Coleridge,  Seijt,  contra.  This  was  only  an  implied,  not  an  express  cove- 
nant; and  if  so,  the  defendant's  liability  is  only  co-extensive  with  his  posses- 
sion. That  such  has  been  the  general  understanding,  appears  from  the  practice 
*641  ^^  ^p<l^ii^g  ^^0™  assignees  an  express  ^contract  indemnifving  the  assignor 
^  during  the  whole  term.  Staines  v.  Morris,  1  Yes.  &  B.  8.  And  Burnett 
r.  Lynch  affords  an  argument  in  favour  of  the  defendant.  For  if  the  liability 
of  the  defendant  in  that  case  had  been  the  same  after  as  during  his  possession, 
it  would  have  been  unnecessary  to  prove  that  breaches  took  place  during  his 
possession ;  and  Best,  C.  J.,  said  at  the  trial,  that  in  order  to  maintain  the 
action,  it  was  necessary  for  the  plaintiff  to  aver  in  the  declaration,  and  prove  at 
trial  that  the  defendant  was  assignee  during  the  time  when  some  breach  of  duty 
was  committed.  % 

That  upon  an  implied  covenant,  such  as,  '<  yielding  and  paying,"  and  the 
like,  a  party  is  only  liable  during  the  continuance  of  his  estate  or  interest,  ap- 
pears firom  all  the  authorities,  because  such  a  covenant  arises  on  the  privity  of 
estates  only.  Thursby  v.  Plant,  1  Wm.  Saund.  241,  b,  and  the  authorities  cited 
m  note  6 :  Bachelor  v.  Oage,  Sir  W.  Jones,  223 ;  Swan  v,  Stransham,  Dy. 
257,  a. 

Wilde.  Li  Burnett  v.  Lynch  the  assignment  was  by  de^d-poU,  and  not  by  a 
deed  inter  paries  endorsed  on  the  origintu  lease  and  referred  to  it,  and  in  the 
present  case.  The  words  ''  to  hold  the  premises  subject  to  the  rent  reserved  in 
the  indenture  of  lease,"  amount  to  an  express  covenant.  The  assignee  by  join- 
ing in  the  deed,  admits  that  such  are  the  terms  on  which  he  consents  to  take  the 
premises. 

TiVDAL,  C.  J.  The  question  in  this  cause  arises  on  the  construction  of  a 
deed  under  die  seal  of  the  defendant,  executed  by  the  plaintiff  as  the  a^ignor, 
ud  the  defendant  as  assignee  of  a  lease  which  the  plaintiff  held  from  John  East- 
^51  ^^P^-  ^  ^®  ^^^  ^  ^®  situation  '^'of  the  parties,  there  is  every  reason 
^  from  their  relation  to  each  other,  and  from  the  plaintiff's  responsibility 
under  the  lease,  that  he  should  wish  for  what  was  equivalent  to  an  indemnity 
against  any  claim  on  the  part  of  the  original  lessor :  the  question  is,  whether 
the  words  he  has  employed  are  sufficient  to  carry  that  intention  into  effect :  but 
we  must  look  to  the  intention  on  both  sides,  and,  therefore,  consider  whether 
the  assignees  proposed  to  accede  to  such  a  stipulation :  and  there  can  be  no 
doubt,  Uiat  had  he  been  called  on,  he  would  have  done  so  by  express  terms. 
If  he  had  continued  in  possession,  he  could  not  have  questioned  his  liability  to 
the  pUdntiff ;  and  if  he  parted  with  his  possession  to  a  stranger,  he  might  have 
protected  himself  by  requiring  an  indemnity :  there  is  no  reason,  therefore,  why 
he  should  have  objected  to  give  the  plaintiff  an  express  indemnity ;  and  that 
hrings  us  to  the  words  of  this  instrument,  by  which  the  plaintiff  assigned  the 
premises  and  his  terms  therein  <<  subject  to  the  payment  of  the  yearly  rent,  and 
to  the  performance  of  the  covenants  and  agreements  reserved  and  contained  in 
the  indenture  of  lease." 

That  these  words  import  an  agreement,  is  clear  from  the  case  of  Burnet  v. 
Lynch,  in  which,  although  the  question  was  as  to  the  form  of  action,  it  was  dis- 
tinctly held  that  words  to  the  same  effect  as  those  which  are  found  in  this 
instrument^  did  import  an  agreement.    It  has  been  answered,  that  in  that  case 
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the  possession  of  the  assignee  continued,  and  an  expression  of  Best,  G.  J.,  has 
been  relied  on,  that  '^  In  order  to  maintain  the  action,  it  was  necessary  for  the 
plaintiff  to  aver  in  the  declaration,  and  to  prove  on  the  trial,  that  the  defendant 
was  assignee  during  the  time  when  some  breach  of  duty  was  commHted."  That 
expression,  however,  applied  to  the  form  of  action,  which  was  case  for  a  breach 
of  duty  cast  on  the  defendant  by  his  occupation  of  the  premises,  '''and  not  ^^^ 
covenant  for  the  neglect  of  an  agreement  pointing  out  a  specific  period  of  ^ 
liability. 

It  comes  then  to  the  single  question,  what  was  the  meaning  of  the  parties 
here.  The  plaintiff  begins  by  assigning  the  premises  to  the  defendant,  to  have 
and  to  hold  them,  '^  subject  to  the  payment  of  the  yearly  rent,  and  to  the  per- 
formance of  the  covenants  and  agreements  reserved  and  contained  in  the  inden- 
ture of  lease."  I  am  unable  to  put  any  other  construction  on  these  words  than 
that  they  import  an  assent  on  the  part  of  the  defendant  that  he  will  perform  all 
the  covenants  in  the  original  indenture  of  lease.  Upon  referring  to  that  lease, 
to  see  what  the  covenants  are,  we  find  them  to  be  covenants  to  pay  rent,  repair, 
&c.,  during  the  whole  term.  Verba  relata  tnesse  videntur.  The  words,  there- 
fore, *'  during  the  continuance  of  the  term,"  must  be  considered  as  inserted  in 
the  assignment  by  reference  to  the  original  lease ;  and  the  defendant  is  liable, 
not  upon  an  implied,  but  an  express  covenant,  to  perform  the  covenants  in  the 
original  lease  during  the  continuance  of  the  term. 

Pabk,  J.  It  is  impossible  to  doubt  the  intention  of  the  parties  to  create  a 
covenant ;  the  words  are  clear,  and  stipulations  like  this  have  often  been  con- 
strued as  express  covenants,  when  such  appears  to  have  been  the  intention  of 
the  parties. 

Oaselee,  J.  Burnett  v.  Lynch  is  a  decisive  authority  in  favour  of  this 
action.  If  it  rested  on  Chancellor  v.  Poole  alone,  I  should  have  had  some 
doubt,  because  there  the  assignee  of  a  term  declared  against  as  such,  upon  a 
deed-poll,  was  holden  not  liable  to  the  lessor  for  rent  accruing  after  he  had 
assigned  over,  though  it  had  been  stated  that  the  lessor  was  a  party  who  exe- 
cuted the  assignment,  and  agreed  thereby  that  the  term,  which  was  determinahle 
at  his  option,  should  be  absolute. 

'^'BosANQUET,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  main-  p^. 
tain  this  action,  and  that  this  is  an  express  covenant.  It  is  true,  the  obli-  ^ 
gation  i^  to  pay  rent  to  a  third  person ;  but  though  rent  cannot  be  reserved  to 
a  stranger,  a  party  may  covenant  to  pay  it  to  a  stranger.  In  Deering  v.  Far- 
rington,  1  Mod.  113,  Hales,  C.  J.,  said:  "JI  1  will  make  a  lease  for  years, 
reserving  rent  to  a  stranger,  an  action  of  covenant  will  lie  by  the  party  for  to 
pay  the  rent  to  the  stranger."  This  is  a  deed  inter  partes,  and  in  Chancellor  r. 
Poole,  where  the  assignment  was  by  deed-poll.  Lord  Mansfield  said,  <<The  ques- 
tion is,  whether  the  plaintiff  is  a  contracting,  or  merely  an  assenting  party,  in 
the  deed-poll ;"  however,  if  our  decision  were  to  depend  on  that  case,  there 
might  be  some  doubt,  because  the  deed  there,  in  addition  to  the  Yrord  paying, 
which  the  plaintiff  treated  as  a  covenant,  contained  the  word  indemnifying,  to 
which  it  may  be  thought  the  judgment  of  the  Court  also  applies. 

Upon  the  question  whether  the  expression  paying  rent  constitutes  an  express 
or  an  implied  covenant,  there  is  abundant  authority  to  show  that  the  words 
^^ yielding  and  paying"  constitute  an  express  covenant.  Helier  v.  Casbard, 
1  Sid.  266.  Staines  v,  Morris  shows  the  opinion  of  Lord  Eldon,  that  the  situa- 
tion of  parties  connected  as  those  in  this  suit,  is  one  which  calls  for  a  covenant 
rendering  the  assi^ee  liable  during  the  term ;  but  it  is  not  to  be  inferred  that 
he  thought  the  assignee  discharged,  unless  he  were  bound  by  an  express  cove- 
nant to  indemnify.  It  is  difficult  to  draw  a  distinction  between  yielding  and 
paying  and  holding,  subject  to  a  rent  to  be  paid.     Judgment  for  the  pkintiff. 
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1.  Damages  may  be  reooTered  upon  an  agreement  by  one  of  seyeral  partners  to  Intro- 
dace  a  stranger  into  the  firm,  although  the  agreement  be  entered  into  without  the  know- 
ledge of  the  firm. 

2.  It  is  a  sufficient  consideration  for  such  an  agreement,  that  the  stranger  will  become  a 
partner. 

Thb  first  two  counts  of  the  declaration  stated,  that  the  plaintiff  was  in  the 
nayal  service  of  the  East  India  Company;  that  certain  persons  had  promised 
him  the  command  of  a  ship  to  be  chartered  by  the  company,  an  appointment  of 
great  value;  from  which  the  plaintiff  would  have  derived  considerable  profit; 
that,  in  consideration  he  would  relinquish  this  appointment,  the  defendant,  who 
carried  on  business  as  a  rope-maker  in  partnership  with  S.  Galilee  and  J.  Louoh, 
promised  and  undertook  that  the  plaintiff  should  be  received  as  a  partner  into 
the  said  trade  with  the  defendants,  Gralilee  and  Louch,  the  Christmas  following, 
and  should  have  a  certain  share,  to  wit,  one-fourth  of  the  profits,  the  defendant 
being  then  entitled  to  one-half,  and,  in  the  mean  time,  should  have  a  commis- 
sion of  2/.  a  ton  upon  all  orders  he  should  procure  for  rope  and  cordage.  Aver- 
ment that  the  plaintiff  relinquished  the  command  of  the  ship  that  had  been 
promised  to  him ;  but  that  the  defendant  would  not  procure  him  to  be  taken  as 
a  partner  in  the  said  business. 

The  third,  fourth,  fifth,  and  sixth  counts  stated,  in  substance,  that  in  conside- 
ration, the  plaintiff,  at  the  request  of  the  defendant,  would  enter  into  partner- 
ship with  the  defendant,  Gkililee,  and  Louch,  at  the  end  of  the  then  current 
year,  and  in  the  mean  time  would  exert  himself  to  procure  orders  for  rope,  the 
defendant  undertook,  at  the  end  of  the  year,  to  take  him  as  a  partner  with  the 
defendant,  Galilee,  and  Louch,  and  to  ^ve  him  a  certain  share  of  the  profits, 
to  wit,  &o.  Averment,  that  the  plaintiff  exerted  himself  to  procure  orders  for 
tgoirope,  &c.,  and  was  ready  and  willing,  and  offered  to  '^'become  partner. 
-'  Breach,  that  the  defendant  would  not  procure  him  to  be  taken  as  a  part- 
ner, pursuant  to  his  engagement. 

The  seventh  and  subsequent  counts  stated  in  substance  that,  in  consideration, 
the  plaintiff,  at  the  request  of  the  defendant,  would  enter  into  partnership  with 
the  defendant  in  his  share  and  proportion  of  the  said  business  at  the  end  of  the 
jear,  and  in  the  mean  time  would  exert  himself  to  procure  orders,'&c.,  the 
defendant  promised  to  take  the  plaintiff  as  a  partner  in  the  said  business,  and 
to  give  him  a  certain  share,  to  wit,  half  of  the  defendant's  share  in  the  said 
business.  Averment  of  the  plaintiff's  exertions  as  before,  and  of  his  willingness 
and  offer  to  become  such  partner.  Breach,  refusal  of  the  defendant  to  take  him 
as  such  partner. 

At  the  trial^  before  Tindal,  C.  J.,  it  appeared  that  the  plaintiff  had  been 
offered  the  command  of  an  East  India  ship  for  a  double  voyage,  if  he  would 
take,  at  the  owner's  price,  from  one  to  four  shares  in  the  ship ;  that  the  value 
of  such  a  voyage  to  the  captain  was  not  less  than  1000/.,  and  that  the  defendant, 
a  friend  and  kinsman  of  the  plaintiff,  was  well  acquainted  with  this  fact ;  that 
the  defendant,  who  carried  on  the  rope  business  in  partnership  with  Galilee  and 
Loach,  as  the  plaintiff  knew,  and  whose  interest  was  one  half  of  the  whole  con- 
cern, had  induced  the  plaintiff  to  relinquish  his  prospect  of  the  command  offered 
to  him  as  above,  by  promising  to  admit  him  at  the  ensuing  Christmas,  in  the 
room  of  Muspratt,  who  had  retired,  to  a  partnership  in  the  rope  business,  of 
which  the  plaintiff  was  to  have  one-fourth,  undertaking  in  the  mean  time  to 
procure  as  many  orders  as  he  could ;  that  the  defendant  afterwards  refused  to 
fulfil  his  promise,  alleging  that  the  plaintiff  had  disappointed  him  as  to  the 
extent  of  orders  he  had  ensaged  to  procure. 

tjM      "^he  jury  having  found  a  verdict  for  the  plaintiff,  with  500/.  damages, 
^  Coleridge,  Serjt.,  moved  for  a  nonsuit,  or  a  new  trial  on  several  points 
reserved  at  Nisi  I^us. 
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First,  as  to  the  first  aad  seoond  set  of  coants,  that  an  action  could  not  lie  on 
the  contract  to  take  the  plaintiff  into  partnership;  it  being  a  contract  the  de- 
fendant had  no  right  to  enter  into  without  the  consent  of  his  partners;  a  con- 
tract too  indefinite  to  be  carried  into  effect ;  the  amount  of  interest  to  be  trans- 
ferred, and  the  duration  of  the  proposed  partnership  ought  at  least  to  have  been 
specified.  In  Figes  v.  Cutler,  3  Stark.  N.  P.  C.  139,  it  was  holden  that  an  ac- 
tion could  not  be  supported  for  breach  of  an  agreement  to  become  a  partner 
generally,  without  proof  of  the  specific  terms  of  the  intended  partnership. 

Secondly,  the  plaintiff  could  not  recover  on  the  last  set  of  counts,  because 
the  evidence  showed  the  intention  of  the  parties  to  be,  that  the  plaintiff  should 
be  a  member  of  the  general  firm  in  the  room  of  Muspratt,  who  had  retired ;  and 
not  a  sub-partner  with  the  defendant. 

Thirdly,  that  the  damages  were  excessive,  and  that  the  jury  had  not  been 
correctly  instructed  how  to  estimate  them.     A  rule  nisi  having  been  granted, 

Wildey  Serjt.,  showed  cause.  If  the  defendant  had  not  the  consent  of  his 
partners  to  introduce  a  new  member  into  the  firm,  he  ought  not  to  have  entered 
into  such  an  engagement ;  but  having  entered  into  it,  he  must  take  the  oonse- 
quences  of  not  carrying  it  into  effect.  It  is  usual  and  lawful  to  convenant  for 
the  acts  of  others ;  and  if  the  party  covenanting  cannot  secure  the  performance 
of  those  acts,  he  must  make  a  recompense  in  damages.  *As  to  the  alleged  p^-^ 
nncertainty  of  the  contract,  the  defendant  being  actually  engaged  in  a^- 
partnership  business,  and  having  himself  a  certain  share  of  it,  there  was  nothing 
indefinite  m  his  engaging  to  admit  the  plaintiff  to  a  fourth.  In  Figes  v.  Cutler 
the  partnership  did  not  exist  to  which  the  defendant  pretended  to  introduce  the 
plaintiff;  and  though  a  contract  may  be  of  a  nature  which  a  court  of  equity 
will  not  enforce  by  a  decree  for  specific  performance,  it  does  not  follow  that  a 
party  may  not  have  incurred  and  be  entitled  to  recover  damages  in  a  court  of 
law  for  breach  of  the  contract.  In  Peacock  v.  Peacock,  2  Campb.  45,  a  father 
established  in  business,  on  his  son's  coming  of  age,  told  him  he  should  have  a 
share  in  it,  and  held  him  out  to  the  world  as  his  copartner.  The  son  acted  as 
such  for  several  years ;  but  there  was  never  anything  settled  as  to  the  particu- 
lar share  which  he  should  have.  Under  these  circumstances  it  was  held,  tiie 
law  would  consider  that  there  was  a  partnership  between  the  parties,  as  well  as 
with  respect  to  strangers ;  and  that  it  should  be  referred  to  a  jury  to  say  to  what 
share  he  was  reasonably  entitled. 

With  regard  to  the  damages,  they  are  low,  considering  the  plaintiff's  aban- 
donment of  an  appointment  which  was  proved  to  be  worth  more  than  10001. 

Coleridge,  The  present  case  cannot  be  distinguished  in  principle  from  Figes 
v.  Cutler.  The  defendant  might  have  rendered  the  contract  nugatory,  by  tok- 
ing  the  plaintiff  into  partnership  and  dissolving  the  partnership  the  next  day; 
for  which  reason  it  could  not  be  enforced  in  equity ;  Hersey  .v.  Birch,  9  Ves. 
857,  Vansandau  v,  Moore,  Gow  on  Partn.  94,  96,  110,  Kinder  v.  Taylor,  Id., 
Crawshay  v,  Mawe,  1  Swanst.  495,  and  upon  *a  contract  so  nugatory,  p^^o 
damages  cannot  be  recovered.  There  is  no  criterion  by  which  the  jury'- 
oould  estimate  the  damage  sustained  by  refusal  to  admit  the  plaintiff  to  a  part- 
nership from  which  he  might  have  been  dismissed  by  dissolution  the  next  day. 

TiNDAL,  C.  J.  Three  objections  have  been  made  to  the  plaintiff's  right  to 
retain  his  verdict : — First,  that  no  action  lies  on  the  contract  disclosed  by  the 
evidence  in  this  cause :  and  that  objection  divides  itself  into  two  considera- 
tions,—one,  that  the  plaintiff  was  aware  of  the  fact  that  other  persons  were  al- 
ready in  partnership  with  the  defendant,  consequently  that  the  defendant  conld 
not,  without  the  consent  of  such  persons,  force  a  stranger  into  the  firm ;  and 
that  the  plaintiff  cannot  seek  to  enforce  a  contract  which  at  the  time  he  knew 
to  be  impossible.  But  this  is  no  answer  in  the  mouth  of  the  defendant ;  for  he 
should  have  secured  the  consent  of  his  partners  before  he  ventured  to  enter  into 
such  a  contract;  or  is  bound,  at  all  events,  to  obtain  it  afterwards.  And  ac- 
tions are  not  infrequent  where  a  party  has  engaged  for  the  performance  of  an 
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ici  which  depends  on  the  will  of  others.  In  Lloyd  v.  Grispe,  5  Taunt.  249,  it 
was  held  that  if  the  vendor  of  a.  lease,  in  which  was  a  covenant  not  to  assign, 
GOD  tract  to  assign  his  interest,  it  is  incumbent  on  him,  and  not  on  the  purchaser, 
to  procure  the  lessor's  license  for  the  assignment.  It  is  not  clear,  indeed,  that 
the  plaintiff  was  aware  of  the  existence  of  the  difficulty.  He  was  a  stranger, 
and  without  the  means  of  knowing  facts  with  which  the  defendant  was  fully 
acquainted ;  and  his  suspicions,  if  he  entertained  any,  were  lulled  by  the  lan- 
guage of  the  defendant's  agent.  In  the  cases  referred  to,  the  contract  was  ille- 
gal within  the  knowledge  of  both  parties. 

4(^01  *The  other  point  for  our  consideration  under  this  head  of  objection  is, 
^  that  the  contract  is  too  vague,  too  uncertain  as  to  the  term  of  partnership, 
amount  of  capital  to  be  contributed,  and  the  like,  to  be  the  subject  of  estimate 
by  a  jury.  But  is  that  a  correct  statement  of  the  evidence  ?  It  is  plain  that 
the  plaintiff  considered,  and  that  the  defendant  led  him  to  consider,  that  he  was 
contracting  for  a  fourth  part  of  the  defendant's  business,  in  the  room  of  Mus- 
pratt,  who  had  quitted  it ;  and  that  both  the  defendant  and  his  agent,  Carstairs, 
knew  the  precise  extent  and  value  of  such  an  interest.  That  being  so,  the  case 
is  clear  of  the  difficulty  which  arose  in  Figes  v.  Cutler,  where  the  evidence  was 
too  indistinct  to  enable  the  jury  to  come  to  any  conclusion.  It  is  unnecessary 
to  advert  to  the  cases  in  equity,  because  this  is  not  a  proceeding  to  enforce  per- 
formance of  a  contract,  but  to  obtain  damages  for  the  breach  of  it. 

The  second  objection  is,  that  the  consideration  for  the  contract  has  been  in- 
correctly stated  in  the  declaration.  I  should  have  had  some  difficulty  on  the 
first  and  second  counts,  where  the  promise  as  to  the  command  of  the  ship  is 
stated  to  have  been  absolute,  when,  in  fact,  it  was  conditional,  on  the  plaintiff's 
takmg  a  share  in  her.  But  it  is  not  necessary  to  confine  the  plaintiff  to  those 
connts,  since  it  was  a  sufficient  consideration  for  the  contract  that  the  plaintiff 
would,  as  stated  in  other  counts,  become  a  partner. 

With  respect  to  the  third  objection,  as  to  the  manner  in  which  the  question 
of  damages  was  left  to  the  jury,  I  told  them  that  there  was  some  difficulty  as  to 
the  amount  of  damages,  but  they  might  see  that  the  plaintiff  considered  the  en- 
gagement as  equivalent  to  an  East  Indian  voyage,  because  he  would  not  other- 
wiae  have  relinquished  that  voyage ;  and  the  defendant  could  not  have  esti- 
4(^1-)  mated  it  at  less,  because  he  made  his  offer  as  a  friend  '^'of  the  plaintiff.  If, 
-^  under  such  circumstances,  the  plaintiff  gave  up,  what,  at  a  very  low  esti- 
mate, the  jnry  found  to  be  worth  500/.,  there  is  no  ground  for  our  being  dis- 
satisfied at  the  amount  of  the  verdict. 

Pabk,  J.,  said,  that  for  private  reasons  he  abstained  from  delivering  any 
opmion. 

Gaseuse,  J.  There  is  nothing  unusual  in  parties  covenanting  for  the  acts 
of  others;  as  when  a  lease  is  assigned,  with  a  covenant  that  the  lessor  shall  join 
in  or  confirm  the  conveyance.  The  defendant,  therefore,  having  undertaken 
that  the  plaintiff  should  be  admitted  a  partner,  was  bound  to  take  such  steps 
u  should  induce  the  firm  to  acquiesce,  and  if  he  failed,  was  answerable  for  their 
tefusal;  at  all  events,  there  could  be  no  objection  to  his  taking  the  plaintiff  as 
a  sub-partner  in  the  defendant's  share.  Figes  v.  Cutler  is  distinguishable  from 
the  present  case,  for  there  no  partnership  subsisted  at  the  time  of  the  contract, 
to  which  the  plaintiff  could  be  admitted.  The  interposition  of  ^ ourts  of  equity 
is  regulated  by  their  discretion  under  the  circumstances  of  the  particular  case, 
uid  the  party  is  not  precluded  from  seeking  to  recover  damages  for  the  breach 
of  a  covenant,  although  it  may  be  such  as  a  court  of  equity  might  not  deem  it 
enedient  to  enforce.  As  to  the  damages  in  this  case,  although  there  was  diffi- 
cult in  determining  the  amount,  I  thii^  the  jury  had  sufficient  materials  for  the 
venuct  they  have  found. 

BosAMQiTST,  J.  I  think  this  verdict  ought  not  to  be  disturbed.  It  is  ob- 
jected, that  the  contract  is  of  such  a  nature  that  the  defendant  could  not  per- 
form it  without  the  consent  of  his  partners ;  but  that  does  not  discharge  the  de- 


492  Bagster  v.  Robinson.    T.  T,  1832.  [74 

fendant  from  his  contraot,  for  he  ought  not  to  have  engaged  in  it  anlesa  he  had 
seonred  that  consent,  ^or  was  willing  to  incur  the  consequences ;  as  where  &  rt^e 
party  undertakes  to  sell  a  lease  which  he  cannot  assign  without  the  consent  ■• 
of  the  lessor,  it  is  his  husiness  to  procure  such  consent :  at  all  events,  with  re- 
spect to  his  own  share  the  defendant  was  independent  of  his  partners;  and 
though  it  may  he  true  that  equity  would  not  interfere  to  enforce  a  partnership 
which  the  partners  might  dissolve  the  next  day,  that  does  not  authorize  the  de- 
fendant to  hreak  the  contract.  In  Hersey  v.  Birch,  Lord  Eldon  says,  '<It  is 
extremely  difficult  specifically  to  perform  such  a  covenant  as  this,  even  admit- 
ting that  damages  could  he  recovered  at  law."  In  Figes  i;.  Cutler  it  did  not 
appear  what  the  nature  of  the  interest  was  in  respect  of  which  the  plaintiff 
sought  to  recover  damages,  and  the  contract  itself  was  too  indefinite  for  the  jury 
to  decide  on.  But  here  the  plaintiff  was  to  have  one-half  of  the  interest  vested 
in  the  defendant,  at  the  ensuing  Christmas,  and  that  is  an  interest  sufficiently 
certain  to  sustain  an  action.  It  is  by  no  means  an  uncommon  arrangement,  that 
in  certain  events  one  of  several  partners  shall  be  at  liberty  to  introduce  a  new 
member  to  the  firm. 

As  to  the  damages,  the  direction  to  the  jury  was  proper,  and  they  were  esti- 
mated according  to  what  the  jury  thought  was  the  value  of  the  contract.  The 
value  of  the  East  India  voyage  has  not  been  recovered  as  special  damage,  hut 
has  been  taken  as  an  ingredient  for  estimating  the  value  which  each  of  the 
parties  set  on  the  contract  in  dispute.  Rule  discharged. 
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B.  after  marriage  having  made  a  settlement  on  his  wife,  obtained  from  the  trustees  the 
title  deeds  of  the  property  settled,  and  deposited  them  with  a  banker  as  a  securitj 
for  money  advanced : 

Held,  that  the  banker  was  not  a  purchaser  within  the  27  £Ui.  c.  4,  s.  2,  and  that  the 
trustees  were  entitled  to  recover  the  deeds. 

By  a  postnuptial  settlement,  Bainbridee  conveyed  to  the  plaintiffisi,  as  trustees 
for  his  wife,  certain  property,  the  title-deeds  of  which  he  afterwards  obtained 
from  the  trustees,  and  deposited  with  the  defendants  as  a  security  for  money 
advanced. 

In  trover  for  these  deeds,  the  plaintiffs  having  obtained  a  verdict, 

SpankUy  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  this  conveyance 
was  void  as  against  a  purchaser,  and  that  the  defendants  must  be  deemed  pur- 
chasers within  the  27  Eliz.,  c.  4,  s.  2,  which  enacts,  that  <<  every  conveyance  of 
any  lands  made  for  the  intent  and  of  purpose  to  defraud  and  deceive  such 
person  or  persons  as  have  purchased  in  fee  simple,  fee  tail,  for  life,  lives,  or 
years,  the  same  lands  so  formerly  conveyed  shall  be  deemed  to  be  utterly  void.'' 

Sedper  Curiam,  The  plaintiffs  have  a  right  to  this  verdict  in  a  court  of 
law.  tfpon  the  deposit  of  the  deeds  the  defendants  acquired  no  more  than  a 
right  to  go  into  a  court  of  equity  to  compel  a  legal  conveyance.  The  language 
of  the  statute  clearly  specifies  a  purchaser;  and  how  can  we  say  that  upon  a 
mere  deposit  of  deeds,  entitling  the  party,  perhaps,  to  apply  to  a  court  of  equity, 
he  becomes,  in  \he  language  of  the  act,  a  purchaser  either  in  fee  simple,  fee  tail, 
for  life,  lives,  or  years  r  Rule  refused. 


*BAGSTER  V.  ROBINSON.    June  14.  [*77 

A  person  who  lets  out  types  and  men  to  print  a  newspaper  is  not  the  printer  within 
the  meaning  of  88  0.  8,  c.  78 ;  the  party  who  hires  the  types  and  superintends  the 
printing,  is  the  person  responsible  to  the  Stamp  OfSoe. 
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The  plaintiff  declared  for  gooda  sold ;  work,  labonr,  and  materials ;  and  for 
money  paid  bj  him  to  the  use  of  the  defendant. 

His  particulars  of  demand  were  a  charge  of  366/.  5s.  for  '^  composing  and 
printing''  certain  numbers  of  a  weekly  newspaper  called  The  Christian  Advo- 
cate, and  7L  IO3.  for  composing,  printing,  and  distributing  certain  cards. 

The  defendant  paid  8/.  into  court  for  printing  the  cards,  and  as  to  the  residue, 
pleaded  the  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  the  plaintiff  had  a  printing 
office  at  No.  14  Bartholomew  Close ;  that  the  defendants  were  proprietors  of 
The  Christian  Advocate,  and  that  one  Stevens,  on  their  behalf,  made  arrange- 
ments with  the  plaintiff  for  printing  the  paper.  Stevens  was  to  use  the  plain- 
tiff's typ^  and  men  at  a  certain  price  for  every  thousand  papers.  Upon  these 
terms  the  work  was  printed  in  plaintiff's  office,  Stevens  superintending,  and,  aCs 
he  said,  doing  the  part  which  belonged  to  a  printer  to  do,  in  which  no  other 
person  interfered.  Stevens,  who  lived  in  Bed  Lion  Court,  was  named  as  the 
printer  at  the  end  of  the  newspaper,  and  had  filed  an  affidavit  at  the  stamp 
office  that  he  was  the  printer,  publisher,  and  proprietor  of  the  newspaper  called 
The  Christian  Advocate,  which  was  intended  to  be  printed  at  the  printing  office 
belonging  to  him  at  No.  14  Bartholomew  Close. 

The  3o  6.  3,  c.  78,  s.  1  and  2  enacts,  that  no  person  shall  print  or  publish 
a  newspaper  without  delivering  to  the  commissioners  of  stamps  an  affidavit, 
^lygl  specifying  "  the  real  and  true  names,  additions,  descriptions,  and  '^'places  of 
^  abode  of  all  and  every  person  and  persons  who  is  and  are  the  printer  and 
printers,  publisher  and  publishers  of  the  newspaper  or  other  paper  mentioned  in 
ench  affidavit  or  affidavits ;  and  of  all  the  proprietors  of  the  same,  if  the  number  of 
snch  proprietors,  exclusive  of  the  printer  and  publisher,  does  not  exceed  two ; 
and,  in  case  the  same  shall  exceed  that  number,  then  of  two  of  such  proprietors, 
exclusive  of  the  printer  and  publisher." 

It  was  objected  on  the  part  of  the  defendant,  that  if  Bagster  were  the  printer, 
he  had  been  guilty  of  an  illegal  act  in  printing  a  newspaper  without  delivering 
to  the  commissioners  of  stamps  the  affidavit  required  by  the  statute ;  and,  con- 
sequently, was  precluded  from  suing ;  and  it  was  left  to  the  jury  to  find  for  the 
defendant,  if  they  thought  Stevens  was  not  the  printer.  A  verdict,  however, 
was  found  for  the  plaintiff,  which 

Jones,  Seijt.,  obtained  a  rule  ni^  to  set  aside  on  the  above  objection. 

Wilde,  Serjt.,  who  showed  cause,  contended  that  the  plaintiff,  by  furnishing 
types  and  men,  was  the  printer  to  whom  the  defendants  were  responsible  for  the 
work  done,  though  Stevens,  who  superintended  and  directed  the  work,  was 
properly  the  person  responsible  to  the  stamp  office.  The  object  of  the  38  G.  3 
WM  not  to  render  liable  every  person  concerned  in  the  printing  of  a  newspaper, 
but  to  be  secure  of  the  principal  editor  or  proprietor. 

J(mes.  According  to  that  construction,  the  real  printer  may  always  elude 
responsibility,  and  the  intention  of  the  legislature  be  defeated.  The  plaintiff 
was  either  printer  or  not  printer :  if  he  was  printer,  the  illegality  of  his  conduct 
was  a  bar  to  his  recovery ;  if  he  was  not  printer,  but  only  let  out  his  types  and 
:irygi  mcu  to  '^'Steveus,  the  evidence  does  not  support  the  particular  of  demand, 
^  which  is  for  composing  and  printing,  and  not  for  the  hire  of  types. 

Tindal,  C.  J.  The  only  question  for  the  Court  is,  whether,  upon  the  evidence 
given  at  the  trial  of  this  cause,  it  appears  so  clearly  that  Stevens  was  not  and 
that  Bagster  was  the  printer  of  th^  work  in  question,  that  we  are  bound  to  give 
validity  to  the  objection  which  has  no  reference  to  the  merits  of  the  case.  The 
evidence  was  that  Bagster  had  a  printing  office  in  Bartholomew  Close,  and  that, 
lor  the  purpose  of  this  work,  Stevens  hired  a  portion  of  his  presses  and  men ; 
ftod  if  upon  this  evidence  an  objection  had  been  taken  at  the  trial  that  the 
declaration  contained  no  count  for  the  hire  of  types  and  men,  I  should  probably 
have  directed  a  nonsuit.  However,  the  objection  taken  was,  that  Bagster  being 
the  printer^  he  could  not  recover,  because  he  had  not  complied  with  the  direc- 
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tioDB  of  the  88  Ot.  8,  c.  78.  Now,  according  to  the  evidenoe,  Stevens  was 
clearly  the  printer  responsible  under  the  ace  of  parliament ;  he  alone  directed 
and  superintended  the  work,  and  hired  men,  who  were  set  apart  for  the  pur- 
pose. How  could  the  Court  or  jury  say  upon  that,  that  Bagster  was  the 
ostensible  printer  ?  The  conductor  of  a  periodical  work  may,  and  frequently 
does,  hire  the  whole  of  a  printing  office  for  a  day,  in  case  of  accident,  or  extra- 
ordinary pressure  of  matter;  and  if  he  may  hire  the  whole,  why  not  a  part? 
I  give  no  opinion  upon  the  question  as  to  what  shall  be  deemed  a  sufficient 
compliance  with  the  requisition  of  the  statute,  because  Bagster  has  not  bo 
clearly  been  proved  to  have  been  the  responsible  printer  as  to  render  it  neces- 
sary for  us  to  defeat  his  claim  by  yielding  to  this  objection  on  a  collateral  point; 
and  as  to  the  objection  on  a  bill  of  particulars,  the  object  of  such  particulars 
is,  by  disclosing  the  subject-matter  of  the  suit,  to  prevent  a  ^surprise  on  the , 


defendant,  and  not  to  enable  the  defendant  to  entrap  the  plaintiff  and  defeat 


[*80 


his  claim,  by  objecting  to  a  slight  variance  which  could  have  occasioned  no  mistake. 
No  doubt  the  particular  here  designates  as  '^  work  and  labour,"  that  which 
would  have  been  more  properly  described  as  "  hire '/'  but  the  objection  was  not 
presented  at  the  trial,  and  the  Court  ought  not  to  yield  to  it  now. 

Park,  J.  Upon  this  evidence  Bagster  could  not  be  deemed  the  printer  re- 
sponsible to  the  stamp  office  within  the  meaning  of  the  act  of  parliament.  In 
every  view  of  the  case,  Stevens  was  the  printer  called  upon  to  conform  with 
the  provisions  of  the  act.  No  doubt  the  declaration  and  particular  would  have 
been  more  correct,  if  they  had  contained  a  demand  for  the  use  and  hire  of  types 
and  men ;  but  that  objection  was  not  taken  at  the  trial.  It  is  impossible  to  say 
that  the  defendant  has  been  misled ;  and  the  plaintiff,  therefore,  is  entitled  to 
retain  his  verdict. 

Gaseleb,  J.  It  is  impossible  to  say,  on  this  evidence,  that  Bagster  would 
have  been  liable  to  the  penalties  imposed  by  the  88  6. 8,  c.  78 ;  and  the  other 
objection  comes  too  late,  not  having  been  presented  at  the  trial. 

BosANQUET,  J.  The  objection  being  strtctisnmi  juris,  and  altogether  beside 
the  merits,  the  defendant  must  bo  confined  to  the  points  taken  at  the  trial ;  and 
the  only  question  is,  whether  we  can  see  that  the  jury  was  clearly  wrong  in 
finding  that  Stevens  was  the  printer. 

It  is  not  denied  that  Stevens  conducted  the  work  and  superintended  the 
printing ;  and  if  the  names  of  all  who  have  a  hand  in  such  a  concern  are  to  be 
entered  at  the  stamp  office,  it  would  follow  that  the  tradesmen  who  supply 
materials  must  also  be  included.  The  legislature  *could  not  have  pro- p:^g2 
prosed  to  go  to  that  extent,  and  therefore  I  am  not  )>repared  to  say  that*- 
the  verdict  of  this  jury  is  wrong.  The  objection  to  the  form  of  the  declaration 
and  the  bill  of  particulars  was  not  taken  at  the  trial ;  besides,  the  object  of  the 
particular  is,  by  disclosing  the  general  nature  of  the  plaintiff's  demand  to  prevent 
a  surprise  on  the  defendant ;  and  it  is  not  necessary  that  it  should  be  drawn  ap 
with  all  the  strictness  and  precision  of  a  declaration.  Kule  discharged. 


ADAMS  v.  BROWN.    June  lb. 

Before  applying  to  the  Court  to  compel  a  party  to  give  secority  for  costs,  applicatioa 
should  be  made  to  the  party. 

Coleridge,  Serjt.,  had  obtained  a  rule  nisi  for  the  plaintiff  to  rive  secnritj 
for  costs,  on  the  ground  that  he  had  assigned  all  his  effects  for  the  benefit  of 
his  creditors,  and  that  he  had  no  beneficifd  interest  in  the  result  of  this  action. 

Adams,  Seijt.,  who  showed  cause,  objected,  that  no  application  had  been 
made  to  the  plaintiff  for  security ;  upon  which 

Chleridge  said,  that  Bass  v.  Clive,  8  M.  &  S.  288;  which  decided  thai  snoh 
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an  application  was  necessary,  had  been  overraled  by  subsequent  decisions  (see 
Baillie  v.  De  Bernales,  1  B.  &  Aid.  331) ;  but 

The  Court  said,  that  as  this  rule  was,  in  effect,  for  a  staying  of  proceedings, 
the  better  practice  was,  that  it  should  be  preceded  by  an  application  to  the 
party;  and  the  decisions  being  conflicting,  the  rule  was  Discharged. 


*82]       *BELCHBR  and  Others,  Assignees  of  MABERLY,  a  Bank- 
rapt,  V,  JOHN  SMITH.     June  15. 

A  party  who,  by  his  own  act,  is  placed  in  a  aitnation  to  be  aned,  cannot  eall  on  the 
Court  to  sabetitate  another  defendant  under  the  interpleader  act,  1  &  2  W.  4,  c.  68. 

Upon  Mr.  Maberl/s  marriage,  15,000/.  had  been  invested  in  consols  by  his 
wife*s  father,  in  the  name  of  the  defendant  and  other  trustees,  in  trust  to  pay 
Maberly  the  dividends  during  his  life ;  remainder  over  to  the  wife  and  issue  of 
the  marriage. 

From  the  time  of  the  marriage  till  1829,  these  dividends  had  been  received 
and  regularly  paid  over  to  Maberly  by  a  banking  firm,  in  which  the  defendant 
was  a  partner. 

In  1829,  Maberly  assigned  his  interest  in  the  dividends  to  his  son-in-law, 
George  Robert  Smith,  the  nephew  of  the  defendant. 

In  January,  1832,  Maberly  became  bankrapt,  and  the  defendant  at  the  re- 
quest of  his  nephew,  went  to  the  bank  of  England,  himself  received  the  half- 
yearly  dividend  on  the  15,000/.,  for  the  first  time,  and,  instead  of  placing  it  in 
the  firm  of  which  he  was  a  member,  to  the  account  of  Maberly  or  George 
Hobert  Smith,  entered  it  in  a  book  where  the  firm  kept  an  account  of  sums  for 
which  they  had  no  specific  appropriation.  Maberley's  assignees,  impeaching  the 
Talidity  of  the  assignment  to  George  Robert  Smith,  had  sued  the  defendant 
for  the  amount  of  this  dividend,  when 

Taddy^  Seijt.,  obtained  a  rule  nisi  under  the  interpleader  act,  1  &  2  W.  4, 
c.  58,  calling  on  the  plaintiffs  to  exonerate  the  defendant,  who  had  no  interest 
in  the  affiiir,  and  to  try  the  question  with  George  Robert  Smith. 
^831     *  Wtlde  and  Spankie,  Serjts.,  who  now  showed  cause,  contended  that 

-*  the  defendant  had  unnecessarily  interposed  by  receiving  the  dividends  at 
the  request  of  his  nephew,  and  to  serve  his  nephew's  interests ;  that,  therefore, 
he  was  not  entitled  to  a  relief  which  it  was  in  the  discretion  of  the  Court  to 
concede  or  withhold. 

Taddi/  (Jones  and  Coleridge,  Seijts.,  were  with  him),  urged  that  the  defen- 
^nt,  as  a  trustee  of  Maberly,  was  responsible  for  the  dividend,  and  therefore 
justified  in  receiving  it.  He  had  acted  for  his  own  protection,  and  being  a 
truBtee,  could  not  be  deemed  a  volunteer. 

TiNBAL,  C.  J.  The  act  of  parliament  is  not  compulsory,  but  authorizes  the 
interposition  of  the  Court  at  its  discretion  upon  proper  occasions ;  and  our  duty 
is,  to  see  that  the  party  applying  for  the  exercise  of  our  discretion,  has  not  vo- 
luntarily put  himself  into  the  situation  from  which  he  calls  on  the  Court  to 
extricate  him.  The  words  of  the  statute  are,  "  That  upon  application  made  by 
or  on  the  behalf  of  any  defendant  sued  in  any  of  his  Majesty's  courts  of  law,  in 
any  action  of  cusumpnt,  debt,  detinue,  or  trover,  such  application  being  made 
after  decoration  and  before  plea,  by  affidavit  or  otherwise,  showing  that  such 
defendant  does  not  claim  any  interest  it  the  subject-matter  of  the  suit,  but  that 
the  right  thereto  is  claimed  or  supposed  to  belong  to  some  third  party,  who  has 
sued  or  is  expected  to  sue  for  the  same,  and  that  such  defendant  does  not  in 
any  manner  collude  with  such  third  party,  but  is  ready  to  bring  into  Court,  or 
^  pay  or  dispose  of,  the  subject-matter  of  the  action  in  such  manner  as  the 
Ck>art  (or  any  Judge  thereof)  may  order  or  direct,  it  shall  be  lawful  for  the 
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Conrt,  or  any  Judge  thereof,  to  make  rules  and  orders  calling  upon  sach 
*third  part^  to  appear,  and  to  state  the  nature  and  particulars  of  his  claim,  p,g. 
and  maintain  or  relinquish  his  claim ;  and  upon  such  rule  or  order  to  heir  *- 
the  allegations,  as  well  of  such  third  party  as  of  the  plaintiff;  and  in  the  metn 
time  to  stay  the  proceedings  in  such  action ;  and,  finally,  to  order  such  third 
party  to  make  himself  defendant  in  the  same  or  some  other  action,  or  to  pro- 
ceed to  trial  on  one  or  more  feigned  issue  or  issues ;  and  also  to  direct  which 
of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or  with  the  consent 
of  the  plaintiff  and  such  third  party,  their  counsel  or  attorneys,  to  dispose  of 
the  merits  of  their  claims  and  determine  the  same  in  a  summary  manner;  and 
to  make  such  other  rules  and  orders  therein  as  to  costs,  and  all  other  matters, 
as  may  appear  to  be  just  and  reasonable."  Without  applying  the  word  collude 
in  an  offensive  sense,  we  cannot  avoid  seeing  that  the  defendant  has  placed 
himself  in  the  situation  in  which  he  now  stands,  at  the  request,  and  with  a  view 
to  the  interest,  of  his  nephew.     The  rule,  therefore,  must  be       Discharged. 


BRADDICK  i;.  SMITH.     June  6. 

The  interpleader  act  does  not  apply  to  a  case  where  the  defendant  has  a  legal  daim. 

This  was  an  action  of  trover  against  a  wharfinger,  who  detained,  for  his 
lien,  goods,  the  property  in  which  was  disputed  between  the  plaintiff  and  J.  S. 

Colerid/ftf  Serjt.,  moved,  on  the  part  of  Smith,  that  the  plaintiff  should  pay 
Smith's  lien,  and  substitute  J.  S.  as  defendant. 

'^'But  the  Court  thought  the  interpleader  act  did  not  extend  to  the  ci^r#g5 
where  the  actual  defendant  had  a  legal  claim ;  and  Coleridge  *- 

Took  nothing. 


CARLISLE  V.  GARLAND.     June  15. 

The  rales  of  Hil.  2  W.  4,  are  not  retroapeotiTO ;  and  a  party  who  before  those  roles  suc- 
ceeded on  two  trials,  is  atlll  entitled  to  the  ooata  of  both,  and  to  the  coats  of  entering 
up  Judgment  nunc  pro  tunc,  if  the  delay,  has  not  been  ocoaaioned  by  himself. 

Upon  two  rules  for  a  review  of  the  prothonotary's  taxation  of  costs,  the  one 
obtained  on  the  part  of  the  defendant,  the  other  on  the  part  of  the  plaintiff;  the 
question  was,  whether  the  plaintiff,  who  had  succeeded  upon  two  trials,  was  en- 
titled to  the  costs  of  both,  and  also  to  the  costs  of  a  rule  for  entering  judgment 
nunc  pro  tunc. 

The  cause  was  first  tried  in  1825,  when  a  verdict  was  found  for  the  plaintiff, 
with  leave  for  the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit  instead, 
upon  a  point  reserved  at  the  trial. 

A  rule  nisi  was  accordingly  obtained  on  this  point ;  but  the  court  was  obliged 
to  send  the  cause  down  to  a  new  trial,  a  fact  material  to  their  decision  being 
wanting  upon  the  judge's  notes  of  the  first  trial. 

At  the  second  trial  a  special  verdict  was  found,  upon  which  judgment  was 
given  for  the  plaintiff. 

After  the  second  verdict  the  defendant  died,  and  judgment  was  delayed  bj 
various  obstacles,  till  at  length  the  parties  who  had  acted  for  the  defendant  con- 
sented that  the  cause  should  go  on  as  if  the  defendant  were  still  alive;  and  in 
the  last  term  a  rule  for  entering  judgment  nunc  pro  tunc  was  made  absolute. 

The  prothonotary  had  allowed  the  plaintiff  the  coats  of  both  trials,  bat  not 
the  costs  of  the  rule  for  entering  judgment  nunc  pro  tunc. 
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*861  *^^^^^i  Serjt.,  for  the  defendant.  According  to  rule  64  Hil.  2  W.  4, 
-'the  plaintiff  is  not  entitled  to  the  costs  of  the  first  trial.  Neither  is  he, 
aecording  to  the  old  practicCi  if  his  case  is  to  be  decided  by  that.  It  is  trae^ 
thaty  according  to  that  practice,  a  party  in  this  court  who  succeeded  in  two 
trials  was,  generally  specdcing,  entitled  to  the  costs  of  both :  but  not  where  upon 
the  first  trial  the  jury  found  an  insufficient  verdict  upon  which  no  judgment 
could  be  given,  and  neither  party  was  in  fault.  Worcestershire  and  Stafford- 
shire Canal  Company  v,  Trent  and  Mersey  Navigation  Company,  2  Marsh. 
475.  And  such  in  effect  was  the  case  here.  As  to  the  costs  of  the  rule  for 
judgment  nunc  pro  tunc,  they  accrue  after  the  date  of  the  judgment,  and  there- 
fore cannot  be  costs  in  this  cause. 

Wiide,  Serjt.,  for  the  plaintiff.  The  new  rule  does  not  apply  retrospectively 
to  a  trial  in  1825.  In  the  Worcestershire  and  Staffordshire  Canal  Company  v. 
The  Trent  and  Mersey  Navigation  Company,  the  rule  for  a  new  trial  expressly 
reserved  the  consideration  of  the  costs  of  the  former  trial  till  another  trial  should 
have  taken  place;  and  in  Bird  v.  Appleton,  1  East,  111,  Lord  Kenyon  says, 
"  In  the  Common  Pleas,  if  a  new  trial  be  granted,  and  the  rule  tay  nothing 
ahotu  cotiSf  if  the  second  verdict  go  the  same  way,  the  party  succeeding  has 
the  costs  of  both  trials."  Payne  v.  Bailey,  3  B.  A  B.  304,  is  in  point  for  the 
plaintiff.  There  the  plaintiff  obtained  a  verdict  subject  to  the  award  of  an 
arbitrator.  The  arbitrator  having  made  a  material  mistake  in  his  award,  and 
the  defendant  having  refused  to  refer  matters  back,  the  court  set  aside  the 
?erdict,  and  discharged  the  rule  for  a  reference.  The  plaintiff  took  the  cause 
^gYldown  to  trial  a  second  time,  and  *a  second  time  obtained  a  verdict :  it  was 
-'held  that  he  was  entitled  to  the  costs  of  both  trials. 

Then,  the  rule  for  judgment  nunc  pro  tunc  was  necessary  to  obtain  for  the 
plaintiff  the  benefit  of  his  verdict ;  and  as  the  delav  which  has  occurred  is  not 
imputed  to  him,  he  is  entitled  to  those  as  well  as  all  other  costs,  without  incur- 
nng  which  he  could  not  obtain  the  fruit  of  his  action. 

TiNDAL,  C.  J.  It  would  be  a  great  hardship  on  persons  who  have  taken 
steps  in  a  cause,  with  reference  to  the  old  practice,  to  find  themselves  by  the 
Dew  rules  in  a  situation  which  they  never  contemplated :  this  case,  therefore, 
nmst  be  governed  by  the  practice  which  prevailed  at  the  time.  According  to 
that  practice,  aa  is  well  known,  the  party  who,  after  a  verdict  in  his  favour,  suc- 
ceeded upon  a  second  trial,  was  entitled  to  the  costs  of  both,  unless  some  special 
reason  appeared  for  refusing  him  the  costs  of  the  first.  Such  a  reason,  it  is 
contended,  exists  in  this  case ;  namely,  that  the  second  trial  was  occasioned  by 
a  defect  in  the  findingof  the  first  jury,  for  which  neither  of  them  was  to  blame ; 
and  the  case  of  the  Worcestershire  Canal  Company  v.  The  Trent  and  Mersey 
Navigation  Company  has  been  referred  to.  But,  in  that  case,  the  verdict  was 
foand  subject  to  a  special  case,  and  the  question  of  the  costs  for  the  first  trial 
was  expresslv  reserved  for  future  consideration  by  the  rule  granting  the  new 
trial:  here  there  was  a  general  verdict  for  the  plaintiff;  he  had  a  right  to  say 
he  was  satisfied ;  and  it  was  in  ease  of  the  defendant  that  the  cause  went  down 
to  trial  a  second  time. 

With  respect  to  the  costs  of  the  rule  for  judgment  nunc  pro  tunc,  it  was 
necessary  that  the  plaintiff  should  incur  those  costs  in  order  to  reap  the  fruit  of 
his  verdict :  except  in  point  of  di^te  I  cannot  distinguish  them  from  interlo- 
^gg-icutory  costs:  they  fall  within  the  same  rule,  and  '''must  be  considered 
-'costs  in  the  cause.  The  rule,  therefore,  for  the  prothonotary  to  allow  those 
costs  must  be  made  absolute,  and  the  rule  for  disallowing  the  costs  of  the  first 
trial  be  discharged. 

The  rest  of  the  court  concurred  in  pronouncing  the 

Rules  absolute  and  discharged  accordingly. 
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GODDARD  V.  JARVI8.    June  15. 

Defendant  pnt  in  bul  by  affidavit,  but  omitted  to  gire  four  days'  notice  of  jnstific&tiont 
plaintiff  having  proceeded  on  the  bail-bond,  the  court  refused  to  stay  proceedings 
upon  an  application  made  within  twenty  days  after  justification. 

On  the  Ist  of  June  the  defendant  put  in  special  bail;  who  made  affidayit  of 
justification  in  the  form  prescribed  by  Reg.  Oen.  Trin.  1831,  role  3.  Bat  he 
omitted  to  give  four  days'  notice  of  justification  as  required  by  rule  1.  Wh«e- 
upon  the  plaintiff  proceeded  on  the  bail-bond ;  when 

Wilde,  Serjt;  obtained  a  rule  nisi  to  stay  his  proceedings,  on  the  ground  that 
the  bail  had  justified. 

Jonesy  Serjt.,  who  showed  cause,  contended  that  as  the  defendant  had  not 
given  the  four  days'  notice  of  justification  required  by  rule  1,  the  plaintiff  was 
not  concluded  by  the  affidavit  of  justification ;  but  had,  aa  under  the  old  prac- 
tice, twenty  days  to  except  to  the  bail,  and  the  applicant,  therefore,  had  as  yet 
no  locvs  standi. 

Wtlde  relied  on  the  affidavit  of  justification,  as  superseding  the  necessity  of 
notice ;  but 

The  Cmirt  thought  the  defendant  was  in  de&ult  as  to  the  notice  required 
by  rule  1,  Trin.,  1831 ;  that  the  ^plaintiff,  therefore,  had,  as  formerly,  twenty  ^g^ 
days  to  except  to  the  bail,  and,  consequently,  that  the  applicant  was  not^ 
in  court  to  make  this  motion.  Rule  discharged. 


HALL  v.  PHILLIPS.    Ttinc  13, 

When  a  verdict  is  taken,  with  damages  subject  to  the  award  of  an  arbitrator,  if  the  a^ 
bitrator  omit  to  make  his  award  within  the  specified  time,  the  Court  will  send  the  csnse 
down  to  a  new  trial. 

A  ysRDiOT  had  been  taken  for  the  plaintiff,  with  damages,  subject  to  die 
award  of  a  barrister  within  a  certain  time. 

The  award  was  not  made  within  the  time  specified,  which  the  arbitrator  had 
omitted  to  enlarge.  The  defendant  refused  to  proceed  with  the  arbitcatioD,  or 
to  name  another  arbitrator;  whereupon 

Wilde,  Seijt.,  obtained  a  rule  nisi  to  enter  up  judgment  for  the  plaintiff,  re- 
iving on  Woolley  v.  Kelly,  1  B.  &  C.  68,  where,  in  an  action  against  several 
defendants,  a  verdict  was  taken  for  the  plaintiff  for  400^.  damaees,  subject  to  a 
point  of  law,  reserved  for  the  opinion  of  the  Court;  and  in  case  that  point  should 
be  determined  in  favour  of  the  plaintiff,  then  subject  to  the  award  of  a  barrister 
as  to  the  damages.  The  point  of  law  having  been  decided  in  favour  of  the 
plaintiff,  the  arbitrator,  who  had  been  consulted  by  one  of  the  parties  in  the 
cause,  declined  proceeding  in  the  reference.  One  of  the  defendants  refused  to 
name  any  other  arbitrator.  Under  these  circumstances,  the  Court  ordered  judg- 
ment and  execution  to  issue  against  that  defendant  for  the  damages  found  bj 
the  jury,  unless  he  would  consent  to  refer  the  damages  to  some  other  arbitrator. 

*Taddy,  Serjt.,  who  showed  cause,  contended  that  the  case  must  be  re-  p^ 
tried,  just  as  if  the  arbitrator  had  died  before  makine  his  award.  Thus,  ^ 
in  Harper  v,  Abrahams,  4  B.  M.  8,  where  a  plaintiff  having  obtained  a  verdict 
subject  to  a  reference,  the  arbitrator  died  before  making  his  award,  and  the 
parties  aweed  that  another  should  be  substituted  in  his  stead,  but  one  of  them 
afterwardt  objected  to  such  substitution;  the  Court  of  Common  Pleas  refused 
to  interfere,  as  the  death  of  the  arbitrator  had  the  effect  of  opening  the  cause. 

Wilde  observed,  that  Woolley  v.  Kelly  was  decided  after  Harper  v,  Abra- 
hams. 

TiNDAL,  C.  J.    The  ground  of  my  opinion  is,  that  here  the  time  for  the 
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award  has  expired  without  any  defiiult  on  the  part  of  the  defendant.  In  WooUey 
r.  Kellj  the  time  had  not  expired,  and  the  question  of  law  had  been  decided 
bj  the  Court.  In  Harper  v.  Abrahams  the  Gourt.refused  to  enter  up  judgment, 
because,  on  the  death  of  the  arbitrator,  they  considered  the  question  still  open. 
That  is  the  case  here,  and  the  cause  must  go  down  to  trial  i^ain. 

Kule  discharged. 


*91]  *AMOR  t;.  BLOFIELD.    Jitac  15. 

Where,  npon  a  bailable  writ,  the  defendant  is  not  actually  arrested,  but  files  common 
bail  m  oonsequence  of  a  defect  in  the  affidavit  to  hold  to  bail,  he  is  not  entitled  to 
eosts  under  48  G.  8,  o.  46,  upon  the  plaintiffs  recoTering  less  than  would  hare  entitled 
him  to  proceed  by  bailable  writ 

The  plaintiff  issued  a  bailable  writ  for  28/.  The  sheriff  accepted,  instead  of 
a  bail  bond,  an  undertaking  of  the  defendant's  attorney  to  put  in  special  bail. 
The  defendant  was  never  actually  arrested ;  and  was  ultimately  allowed  to  file 
common  bail,  instead  of  putting  in  and  perfecting  special  bail,  the  affidavit,  on 
which  the  plaintiff's  writ  issued,  proving  to  be  defective.  ^ 

The  phuntiff  having  recovered  only  14/., 

W3de,  Serjty  obtained  a  rule  to  tax  the  defendant  his  costs  under  43  G.  3, 
c.  46, 8.  3. 

AndrewSj  Seijt.,  showed  cause.  That  statute  only  gives  the  defendant  his 
costs  where  he  has  been  arrested  and  held  to  special  bail.  Here  he  was  neither 
arrested,  nor  did  he  put  in  special  bail. 

Wilde  contended,  that  issuing  a  bailable  writ,  and  obtaining  an  undertaking 
to  pat  in  special  bul  was  constructively  an  arrest  and  holdinff  to  bail  within  the 
intent  of  the  act,  which  being  remedial,  must  receive  a  liberal  construction. 
The  defendant  had  incurred  the  inconvenience  of  coming  to  the  Court  to  set 
aside  the  plaintiff's  process. 

TiNDAL,  G.  J.  The  defendant  does  not  fidl  within  the  description  of  persons 
entitled  to  costs  under  the  43  G.  3,  c.  46.  The  words  of  the  statute  are,  '^in 
all  actions  wherein  the  defendant  shall  be  arrested  and  held  to  special  bail,  and 
the  plaintiff  shall  not  recover  the  amount  of  the  sum  for  which  the  defendant 
9^1  shall  have  *been  so  arrested,  such  defendant  shall  be  entitled  to  costs  of 
^  soit,  provided  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Court 
that  the  plaintiff  had  not  any  reasonable  or  probable  cause  for  causing  the  de- 
fendant to  be  arrested  and  held  to  special  bail  in  such  amount  as  aforesaid.'' 
Here  there  was  neither  arrest  nor  holdinff  to  bail ;  for,  instead  of  a  bail-bond, 
the  defendant's  attorney  gave  an  underti^ing  to  appear,  and  afterwards,  upon 
*  defect  being  pointed  out  in  the  plaintiff's  affidavit  to  hold  to  bail,  the  defen- 
dant was  allowed  to  enter  a  common  appearance.  He,  therefore,  has  not  been 
objected  to  the  inconvenience  of  an  unjust  arrest.  In  Berry  v.  Adamson,  6 
B.  k  C.  528,  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a  writ  against 
Adamson  was  delivered,  sent  a  message  to  Adamson,  and  asked  him  to  fix  a 
time  to  call  and  give  bul,  and  Adamson  accordingly  fixed  a  time,  attended,  and 
pte  bail ;  it  was  held  that  that  was  not  an  arrest,  and  that  an  action  for  a 
Budicious  arrrest  would  not  lie  against  the  party  suing  out  the  writ,  although 
he  had  no  cause  of  action. 

Pabk,  J.  I  am  of  the  same  opinion.  It  is  impossible  to  distinguish  this 
c^  m  principle  from  Berry  v.  Adamson. 

Oaselxe,  J.  In  Berry  v.  Adamson,  Lord  Tenterden  decides  that  circum- 
stances like  the  present  do  not  constitute  even  a  constructive  arrest. 

BosAMQUXT,  J.  This  application  being  founded  on  a  statute,  the  party  ought 
to  bring  himself  within  the  terms  of  that  statute.  Bat<he  has  neither  been  ar^ 
'ested  nor  held  to  special  bail.  Rule  discharged.    . 
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♦PORTEK,  Assignee  of  HURLAND,  a  Bankrupt,  v.  VORLEY.      [*93 

June  15. 

H.,  before  his  bankruptcy,  hired  a  carriage  of  M.,  and  let  it  to  defendant ;  defendant 
sent  it  back  to  H.  damaged ;  M.  repaired  it  with  the  assent  of  H.,  and  H.  ksTtng 
become  bankrupt,  proTod  the  amount  due  for  repairs  under  H^'s  commission :  Held, 
that  H.'s  assignees  had  a  right  of  action  against  the  defendant,  although  H.'s  estate 
paid  no  dividend. 

This  was  an  action  of  osmmpstf  in  which  the  plaintiff  dedared,  that  in  con- 
sideration  that  the  bankrupt  HnrUnd  had,  before  his  bankruptcy,  let  to  the 
defendant  a  phaeton  on  hire,  the  defendant  undertook  to  use  it  in  a  moderate 
and  proper  manner;  and  the  declaration  then  alleged,  as  a  breach,  that  be  did 
not  80  use  it,  but  that  in  consequence  of  the  improper  use  of  it,  it  was  broken 
and  damaged.     The  defendant  pleaded  the  general  issue. 

At  the  trial  it  appeared  on  the  evidence,  that  such  contract  had  been  entered 
into  between  the  defendant  and  Hurland ;  that  the  phaeton  had  been  over- 
turned  and  broken  by  the  defendant's  negligence,  whilst  in  his  employment ; 
and  that  the  expense  of  repairing  the  damage  amounted  to  9/.  15s.  It  ap- 
peared /urther,  however,  that  the  phaeton  was  not  the  property  of  the  bank- 
rupt, but  was  one  which  he  had  hired  from  a  coachmaker  of  the  name  of  Mills; 
and  that  after  the  phaeton  came  back,  in  its  damaged  state,  it  was  sent  home 
by  Hurland  to  Mills,  who  repaired  it,  with  the  assent  of  the  bankrupt,  and  bad 
since  proved  the  amount,  as  work  and  labour,  under  the  commission ;  bat  that 
Hurland's  estate  had  not,  at  the  time  of  the  trial,  paid,  nor  was  likely  to  pay, 
any  dividend.  A  verdict  was  directed  to  be  entered  for  the  plaintiff  for  nominal 
damages,  on  the  ground  that  the  contract  entered  into  was  broken,  but  that  no 
actual  damage  was  proved  to  have  been  sustained,  or  was  necessarily  to  be  sus- 
tiuned  by  the  breach  of  the  contract,  either  by  the  bankrupt,  or  by  the  plain- 
tifb  as  assignees  of  his  estate ; 

"^But  Tindal,  G.  J.,  before  whom  the  cause  was  tried,  reserved  leave  foTr^ 
the  plaintiff  to  move  to  increase  the  verdict  to  9/.  17s.  6<f.,  the  amount^ 
of  the  damage  found  by  the  jury  to  have  been  done  to  the  phaeton.    A  role 
nm  having  been  mnted  accordingly, 

Jonegf  Serjt.,  who  showed  cause,  contended  that  the  bankrupt  act,  6  Q-  4, 
c.  16,  does  not  transfer  to  the  assignees  of  a  bankrupt  a  right  to  sue  for  damages 
in  respect  of  a  contingent  liability  cast  on  the  bankrupt's  estate.  The  only 
interest  in  this  matter  which  the  assignees  took  under  the  commission  vas  a 
riffht  to  sue  the  defendant  in  respect  of  the  hire  of  the  phaeton.  That  was  a 
debt  which  passed  by  the  assignment ;  but  a  chiim  in  respect  of  possible  loss  to 
the  bankrupt's  estate  is  not  pointed  out  by  the  statute  as  a  subject  of  assign- 
ment. Properly  speaking,  if  the  defendant  were  to  pay  to  the  asngnees  ibe 
expense  of  repairing  the  phaeton,  they  would  hold  the  money  as  trustees  for 
Mills.  If  they  were  merely  trustees  to  hand  over  the  whole  amount,  tbe; 
could  not  claim  it  by  virtue  of  the  commission,  under  which  tiiey  would  only 
be  authorized  to  pay  him  a  dividend. 

WUdej  Sexjt.,  corUrd,  As  against  the  defendant,  the  bankrupt  mast  be 
considered  owner  of  the  phaeton ;  and  he  or  his  assignees  are  the  only  persons 
to  whom  the  defendant  is  liable  on  his  contract  in  respect  of  the  phaeton,  or 
for  any  consequences  arising  out  of  that  contract.  The  assignees  stand  in  the 
place  of  the  bankrupt  as  to  that  contract  and  all  its  consequences.  Now,  if  ibe 
bankrupt,  before  bimkruptcy,  had  sued  the  defendant  for  the  damage  done  to 
the  vehicle,  the  defendant  could  not  have  set  up  the  title  of  Mills,  nor  can  be 
against  the  assignees :  for  the  assignment  does  not  alter  Uie  consequences  of  tbe 
contract.  The  assignees  have  as  much  ^right  to  recover  damages  in  rp-r*95 
spect  of  the  defendant's  implied  contract  to  keep  the  phaeton  whole,  as  in*- 
respeot  of  his  actual  contract  to  pay  for  the  hire  of  it.  Our.  adv.  vuU* 
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TiNDAL,  C.  J.  (after  stating  the  &ot8  as  ante,  p.  93).  It  is  unnecessary  to 
discuss  one  of  the  questions  raised  before  us,  namely,  whether  a  right  to  sue 
for  uncertain  damages  passes  to  the  assignees ;  the  case  of  Wright  v,  Fairfield, 
yery  lately  decided  in  the  Court  of  King's  Bench,  2  B.  &  Adol.  727,  being  an 
express  authority  that  suoh  right  of  action  passes  under  the  assignment.  Nor 
does  it  appear  to  us,  that  any  distinction  can  be  taken  on  the  ground  that  the 
subject-matter  to  which  this  contract  related,  the  phaeton,  was  not  the  property 
of  the  bankrupt,  and  did  not  come  to  the  assignees ;  because  it  was  perfectly 
immaterial  as  between  Hurland  and  Yorley,  whether  the  absolute  property 
vested  in  the  former  or  not,  as  long  as  he  had  8u£Bcient  possession  of  it  to 
enable  Yorley  to  enjoy  it  under  the  contract  of  hire,  of  which  there  was  no 
doubt  And  as  to  the  question  of  damages,  if  Hurland,  beforo  his  bankruptcy, 
bad  done  the  necessary  repairs  himself,  or  had  paid  for  them  when  done,  he 
would  undoubtedly  have  been  entitled  to  the  whole  sum  which  was  laid  out ; 
or  if  his  estate  had  actually  paid,  or  had  been  proved  ever  likely  to  pay,  any 
part  of  the  amount  proved  against  it,  such  proportion  would  have  been  the 
measure  of  the  damages  sustained  by  the  bankrupt's  estate.  But  as  there  is 
no  proof  to  this  efiect,  the  consequence  appears  to  us  to  be,  that  the  plaintiffs 
are  entitled  to  nominal  damages  for  the  breach  of  a  contract  on  which  they  had 
the  right  to  sue,  and  where  no  actual  damage  is  proved. 

Rule  discharged.(a) 

(a)  See  MarxettI  v.  Williams,  1  B.  &  Adol.  416. 


*96]   ♦RAW  and  Others,  Assignees  of  LEIGH,  a  Bankrupt,  v,  CUTTBN. 

June  15. 

The  proTiflional  assignee  of  a  bankrupt  is  not  responsible  for  the  fraud  of  an  agent  ap- 
pointed with  due  care. 

This  was  an  action  for  money  had  and  received  to  the  use  of  the  plaintiffs. 

The  defendant,  a  messenger  under  the  great  seal,  attached  to  the  list  of  com- 
missioners in  London,  to  whom  the  commission  against  Leigh  the  bankrupt  was 
directed,  had  been  appointed  by  them  provisional  assignee  under  that  commis- 
sioD,  and  had  employed  one  Williams  as  his  servant  or  agent  to  manage  the 
business  of  the  bankrupt  in  Northamptonshire,  and  receive  money  due.  Wil- 
iiuBs  received  money  due  to  the  bankrupt,  but  never  paid  it  over  to  the  de- 
fendant; whereupon  the  plaintiffs,  assignees  chosen  by  the  creditors,  sued  the 
defendant  in  this  action  for  the  money  so  received  by  Williams.  There  being 
ao  proof  nor  even  suggestion  that  the  defendant  had  been  guilty  of  negligence 
ia  appointing  Williams  his  agent,  the  plaintiffs  were  nonsuited,  with  leave  to 
move  to  enter  up  a  verdict  for  the  amount  sought  to  be  recovered. 

Spankie,  Serjt.,  having  accordingly  obtained  a  rule  nisi  on  the  ground  that 
the  defendant  was  responsible  for  the  acts  of  his  agent, 

Wilde,  Seijt.,  showed  cause.  The  defendant  is  no  more  than  a  trustee,  and, 
M  such,  is  not  liable  in  this  action  for  money  which  never  came  to  his  luinds. 
A  trustee  b  liable  only  for  what  he  actually  receives,  and  not  for  losses  incurred 
$071  in  the  fair  discharge  of  his  trust.  *Adams  v.  Clazton,  6  Yes.  226; 
J  Bacon  v.  Bacon,  6  Ves.  331;  Knight  v.  Lord  Plymouth,  3  Atk.  480;  Bx 
ptuie  Litchfield,  1  Atk.  87 ;  Ike  parte  Belchier,  Ex  parte  Parsons,  Ambl.  218. 

In  Ex  parte  Turner,  1  Mont.  &  M'A.  52,  it  was  held,  that  assignees  chosen 
l^.the  creditors  are  not  liable  under  circumstances  like  the  present,  and  a  pro* 
visional  assignee  stands  in  the  same  situation.  At  all  events,  the  remedy  is 
by  application  to  the  Court  of  Chancery,  and  not  by  an  action  at  law. 

Spankie.  The  courts  at  law  have  on  these  matters  a  concurrent  jurisdiction. 
Hartop  V.  Juckes,  2  M.  &  S.  438,  Et  parte  Hartop,  9  Yes.  109, 12  Yes.  349, 
Hart  V.  Bi|^,  Holt,  245,  ExparU  Johnson,  1  Gtljn  &  J.  28. 


602  Raw  v.  Cctten.    T.  T.  1832.  [97 

An  ftctioii  lies  against  the  proYisional  assignee  of  a  bankropt  for  money  had 
and  receiyed.  Edmeads  v.  Newman,  1  B.  &  C.  418.  And  toe  permanent  u- 
signee  may  sae  the  provisional  assignee  for  the  balance  remaining  in  his  hands. 
De  Cession  v.  Vanghan,  10  Bast,  61,  Wray  v.  Barwis,  Peake  N.  P.  C.  69, 
Smith  V,  Jameson,  id.  215.  Then  npon  the  principle  of  retpondecU  mperior, 
receipt  of  money  by  the  agent  of  the  provisional  assignee  mnst  be  considered 
as  receipt  by  the  provisional  assignee  himself,  otherwise,  by  shifting  his  respon- 
sibility, he  might  waste  the  badbrupt's  estate.  And  this  is  no  hardship,  for 
he  may  take  security  from  the  agent  he  employs.  His  situation  resembles 
diat  of  a  sheriff;  and  in  Ex  parte  Litchfield,  Lord  Hardwicke  held  an  assignee 
liable  for  the  default  of  a  clerk  whom  he  had  trusted.  In  Ex  parte  Belchier, 
Ex  parte  Parsons,  and  Ex  parte  Turner,  the  parties  who  occasioned  the  defi- 
ciency were  not  aeents  of  the  assignee.  Bacon  "^v.  Bacon,  Glazton  v.  pf^n 
Adams,  and  Knight  v.  Lord  Plymouth  may  be  considered  as  overruled  ^ 
by  Wren  v,  Kirton,  11  Ves.  877;  while  in  Booth  v.  Ingledew,  1  Mont.  248, 
and  Ex  parte  Griffin,  2  Glyn  &  J.  114,  assignees  were  held  responsible  for  Uie 
default  of  a  clerk.  Cur,  adv.  tmU, 

TiNDAL,  G.  J.  In  this  case  the  defendant,  Gutten,  was  the  provisional  as- 
signee appointed  by  the  commissioners  under  the  commission  issued  against 
Leigh  the  bankrupt,  and  the  money  for  which  the  plaintiffs,  the  assigne<« 
chosen  by  the  creditors,  bring  their  action,  is  money  received  by  one  Williams, 
who  was  employed  by  the  defendant  as  his  servant  or  agent  to  go  down  io 
Northamptonshire  for  the  purpose  of  managing  the  business  of  the  bankrupt, 
and  receiving  moneys  due  to  him,  but  which  money  so  received  by  Williams 
he  never  paid  over  to  the  defendant.  There  was  no  proof,  nor  indeed  any 
suggestion,  that  the  defendant  had  been  guilty  of  negligence  in  selecting  Wil- 
liams as  his  a^nt  for  that  purpose.  On  this  state  of  facts  the  question  is, 
whether  an  action  for  money  had  and  received  is  maintainable  against  the  de- 
fendant, and  we  are  of  opinion  that  under  the  circumstances  of  this  case  snch 
action  is  not  maintainable. 

On  the  part  of  the  plaintiff  it  is  contended,  that  the  situation  and  character 
of  the  provisional  assignee  is  the  same  as 'that  of  the  sheriff  under  a  writ  of 
execution,  who  is  answerable  dmliter^  as  well  for  all  moneys  received  as  all 
acts  done  by  his  bailiffs  or  servants,  upon  the  principle  <'  respondeat  wperior" 
On  the  part  of  the  defendant  it  is  argued,  that  he  is  strictly  and  properly  a 
trustee;  and  as  such  trustee,  if  liable  at  all  to  an  action  at  law,  he  is  only  Ml^ 
where  the  money  actually  comes  '*'to  his  hands,  or  fails  in  coming  to  his  n^ 
hands  by  his  own  neglect  or  default.  *• 

The  office  of  temporary  or  provisional  assignee  did  not  exist  before  the  5 
Ann.  c.  22.  By  that  statute  the  creditors  were,  for  the  first  time,  empowered 
to  elect  the  assignees,  who  before  were  appointed  by  the  commissioners,  but  &a 
such  choice  could  not  take  place  without  some  delay,  and  as  in  certain  cases, 
the  immediate  appointment  of  an  assignee  was  absolutely  necessary  for  the 
preservation  of  the  property,  it  was  enacted  by  the  fifUi  section  in  the  terms 
which  have  been  since  nearly  followed  in  all  the  subsequent  acts,  "  that  it 
should  be  lawful  for  the  commissioners,  for  the  better  preserving  or  seconog 
the  bankrupt's  estate,  immediately  to  appoint  or  make  one  or  more  assignee  or 
assi^ees  of  the  estate,  or  any  part  thereof,  which  assignee  might  be  removed 
or  displaced  at  the  meeting  of  the  creditors,  if  the  major  part  should  so  think 
fit.'^  The  object,  therefore,  of  the  appointment  would  be  defeated,  unless  the 
provisional  assignee  takes  the  whole  legal  interest  in  the  property  assigned  to 
him  as  fully  and  effectually  to  all  intents  and  purposes  as  the  assignees  after- 
wards chosen  by  the  creditors  take  the  same,  and  accordingly  the  provisional 
assignment  transfers  such  property  to  him  in  the  largest  and  most  comprehen- 
^ve  terms.  In  fact,  the  general  assignees  take  by  assignment  from  the  provi- 
sional  assignee  the  very  same  property  which  had  been  conveyed  to  him,  and 
upon  the  same  precise  trusts  as  those  under  which  he  Ukk,  except,  that  there 
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ifl  added  is  the  aflsignment  to  the  provisional  assignee,  that  the  transfer  is 
made  in  trust  for  the  immediate  preservation  of  the  bankrupt's  property. 

That  the  provisional  assignee  is  therefore  a  tmstee,  in  the  same  sense  and  to 
the  same  extent  as  the  general  assignee,  appears  undeniable.  The  question 
*1001  ^^^^^^^  arises  as  to  the  extent  of  his  liability  as  such  trustee :  '''for, 
-'  admitting  for  the  purpose  of  argument,  that  the  plaintiffs  are  not  driven 
to  their  remedy  in  equity  as  against  a  trustee  who  has  been  guilty  of  a  breach 
of  trust,  but  that  they  may  have  recourse  to  the  action  for  money  had  and  re- 
ceived, still  it  must  be  conceded,  that  whatever  would  have  formed  an  answer 
to  a  bill  in  equity,  will  also  be  a  defence  against  the  present  action ;  so  that 
the  inquiry  is,  whether  the  defendant  has  been  guilty  of  such  negligence  or 
de&nlt  in  allowing  Williams  to  receive  the  money  that  was  collected,  as  that 
he  shall  be  subject  to  the  same  liability  as  if  he  had  actually  received  the 
money  himself.  There  seems  no  reasonable  ground  for  contending,  that  the 
provisional  assignee  is  liable  to  a  greater  degree  of  responsibility  than  the 
general  assignee  who  is  chosen  by  the  creditors.  The  provisional  assignee  is 
appointed  by  the  authority  of  the  commissioners,  and  in  the  present  case,  ac- 
cording to  ihe  general  course  observed  in  practice,  was  one  of  the  messengers 
nnder  the  great  seal,  attached  to  the  list  of  commissioners  to  whom  this  com- 
misBion  was  directed.  He  was  a  person  known  by  the  commissioners  at  the 
time  of  his  appointment  to  be  unable  to  attend  personally  the  execution  of  the 
duties  of  his  office  in  Northamptonshire,  by  reason  of  the  conflicting  duties  of 
his  office  of  messenger  in  London.  He  may  be,  and  frequently  is,  made  pro- 
visional assignee  under  different  commissions  running  at  the  same  time;  in 
which  case,  it  would  be  impossible  for  him  to  execute  the  duties  personally 
nnder  all  the  commissions.  It  must  be  presumed,  therefore,  that  it  was  well 
known  on  the  part  of  the  commissioners,  from  whom  his  trust  was  derived, 
that  he  should  have  power  to  execute  such  part  of  his  duties  as  could  not  be 
personaUy  executed  by  himself,  by  an  agent  properly  and  discreetly  chosen. 

Under  these  circumstances  the  present  question  arises,  whether  the  pro- 
^1011  ^^^^  assignee  is  to  be  answerable  for  *all  sums  received  and  all  acts 
^  done  by  such  agent,  as  if  he  were  a  guarantee ;  or  is  he  only  to  be 
answerable,  where  he  has  been  guilty  of  a  default  in  the  appointment  and  choice 
of  such  agent  ?  It  has  been  argued,  that  the  case  resembles  that  of  a  sheriff, 
who  undoubtedly  would  be  liable  to  the  plaintiff  in  any  action,  for  money  levied 
snd  received  by  his  bailiff,  although  not  paid  over  to  himself.  In  the  first 
place,  the  sheriff  is  no  trustee,  having  no  interest  in  the  goods  seized  and  sold. 
He  is  a  public  officer  upon  whom  the  law  casts  the  ministerial  duty  of  seizing 
and  selling  under  the  king's  writ.  There  may  well,  therefore,  be  one  scale  of 
responsibility  attached  to  the  breach  of  trust  in  the  trustee,  and  another  to  the 
hn»ch  of  an  express  command  made  by  the  law  to  a  ministerial  officer.  Again, 
from  the  necessity  of  the  case,  and  for  the  security  of  the  kine's  subjects,  the 
nile  re^Hmdeat  superior  has  been  laid  down  from  the  earliest  times  in  the  case 
of  sheriffs  over  whose  appointment  the  public  have  no  control ;  and  in  conse- 
quence of  that  known  rule  of  law,  the  practice  has  prevailed  from  early  times 
that  the  deputies  and  bailiffs  of  the  sheriffs  give  securitv  to  him  against  their 
wrongful  acts  done  in  the  execution  of  warrants  grantea  by  him.  It  would  be 
lUtfeasonable,  therefore,  to  apply  such  rule  to  the  present  case,  which  comes 
imder  the  description  of  the  non-performance  of  a  trust  by  a  trustee  appointed 
for  a  particular  purpose,  namely,  the  trust  of  paying  over  to  the  assignees  all 
the  moneys  received  by  the  defendant.  The  real  question  appears  to  us  to  be, 
whether,  if  a  bill  had  been  filed  by  the  general  assignees  against  the  provisional 
assignee,  he  would  have  been  held  liable  for  the  money  so  received  and  not  paid 
over  by  his  aeent.  The  case  in  the  matter  of  The  Earl  of  Lichfield,  1  Atk.  87, 
*1021  ^^^^  ^^™  ^^  ^^  ^  ^^^  ^against  the  present  defendant.  He  had 
-'  entrusted  the  clerk  to  the  commission  to  receive  and  to  pay  some  of  the 
effects  and  debts  of  the  bankrupt.    No  fraud  appeared  in  the  assignee^  but  the 
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clerk  afterwards  failing,  the  question  was,  whether  the  assignee  should  make 
np  the  deficiency.  Lord  Hardwicke  held  the  assignee  liable  upon  the  general 
principle  of  any  other  trustee,  who,  if  his  agent  deceives  him,  retpondeat  t^- 
rior  to  the  ct^tui  gut  trusts.  But  he  afterwards  adds  as  the  ground  of  his  jndg- 
ment,  that  the  assignee  employed  the  clerk  to  the  commission,  ^^  a  person  of 
very  little  credit,"  to  pay  the  dividends ',  and,  again,  that  ^'  he  did  not  consult 
with  the  body  of  the  creditors,  who  are  his  cestui  que  trusts,  in  the  appointment 
of  this  agent/'  So  that  it  is  clear  that  his  judgment  proceeds  on  a  want  of 
proper  care  in  the  assignee,  in  appointing  the  particular  agent.  On  the  other 
Land,  the  case  of  Knight  v.  Loixl  Plymouth,  3  Atk.  480,  is  strongly  in  &voiir 
of  the  defendant.  In  that  case  the  receiver  under  the  Court  of  Chancery,  who 
thought  it  not  safe  to  remit  to  London  the  specie  collected  by  him,  and  there- 
fore paid  it  in  to  a  tradesman  at  Worcester,  then  in  good  credit,  from  whom  he 
took  bills  of  exchange  payable  on  persons  in  London,  was  held  to  be  not 
responsible  for  the  amount,  by  reason  of  the  failure  of  such  tradesman :  the 
Chancellor  saying,  it  was  a  loss  not  owing  to  any  default  of  his,  but  was  a 
necessary  precaution  on  his  part  to  remit  by  bills  rather  than  in  specie :  but  at 
the  same  time  saying,  if  the  money  had  been  lost  by  his  wilful  default,  he 
should  have  been  obliged  to  answer  the  loss.  And,  again,  in  Ex  parte  Belcbier, 
Ambl.  218,  Lord  Hardwicke  goes  much  more  fully  into  the  principle  by  which 
the  question  of  the  assignee's  liability  is  to  be  governed.  That  was  a  case 
where  the  ^assignee,  after  employing  a  broker  to  sell  tobacco,  the  property  ^^m 
of  the  bankrupt,  allowed  the  money  to  remain  in  his  hands  ten  days,  k 
when  he  died  insolvent.  Lord  Hardwicke  said,  ^'  If  the  assignee  is  chargeable 
in  that  case,  no  man  in  his  senses  would  act  as  assignee  under  commissions  of 
bankrupt.  This  court  has  laid  down  a  rule  with  regard  to  the  transactions  of 
assignees,  and  more  so  of  trustees,  so  as  not  to  strike  a  terror  into  mankind 
acting  for  the  benefit  of  others,  and  not  for  their  own.  Courts  of  law  and 
equity  too,  are  more  strict  as  to  executors  and  administrators ;  but  where  ims- 
tees  act  by  other  hands,  either  from  necessity,  or  conformably  to  the  common 
usage  of  mankind,  they  are  not  answerable  for  losses."  In  another  part  of  the 
judgment  he  adds,  ''  the  assignee  in  this  case  acts  as  prudently  for  t^e  trast  as 
for  himself,  and  according  to  the  usage  of  business."  This  case,  it  is  to  be 
observed,  came  before  Lord  Hardwicke  in  1754,  nearly  twenty  years  after  that 
of  The  Earl  of  Lichfield.  The  same  doctrine  is  laid  down  in  Adams  v.  Clai- 
ton,  6  Yes.  jun.  226,  where  the  agent  of  a  trustee,  appointed  under  an  assign- 
ment for  the  benefit  of  creditors,  having  paid  the  money  which  he  had  collected 
into  Nightengale's  bank,  and  the  bank  having  fuled,  the  trustee  was  held  not 
to  be  liable  for  its  failure. 

Inasmuch,  therefore,  as  the  provisional  assignee  had  the  power,  both  from 
the  necessity  of  the  case,  and  also  from  the  ordinary  course  of  business  observed 
on  similar  occasions,  to  execute  this  part  of  his  duty  by  means  of  an  agent, 
and  as  there  is  the  entire  absence  of  fraud  on  the  part  of  the  defendant,  and 
no  proof  of  negligence  in  choosing  an  insufficient  or  dishonest  person  as  his 
agent,  we  hold,  upon  the  authority  of  the  '*'cases  above  referred  to,  that  ^^0^ 
he  is  not  to  be  charged  with  the  money  received  by  Williams  and  not  '• 
paid  over  to  the  defendant,  in  an  action  for  money  had  and  received  by  him  to 
the  use  of  the  plaintiff.  Kule  discharged. 


DOE  dem.  PRESCOTT  v.  ROE.    June  15. 

A  judge  at  chambers  has  authority  to  order  costs. 

The  judgment  and  execution  in  this  case  had  been  set  aside  by  a  judge  at 
chambers  in  vacation,  and  the  plaintiff  at  the  same  time  was  ordered  to  pay  the 
defendant  his  costs.    In  Easter  term  last, 
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/ones,  Seijt,  obtained  a  rale  nisi  to  set  this  order  aside,  qucUeniu  the  costs, 
on  the  ground  that  a  judge  at  chambers  had  not  authority  to  order  costs ;  for 
which  position  he  cited  Read  v.  Lee,  2  B.  &  Adol.  415. 

Wilde,  Seijt.,  showed  cause.  AlUiou^h  the  decision  it  Bead  v.  Lee  is  adverse 
to  the  authority  of  a  judge  at  chambers  m  the  matter  of  costs,  the  language  of 
the  court  is  in  favour  of  such  a  jurisdiction.  Lord  Tenterden  points  out  the 
benefit  resulting  to  parties  in  the  way  of  expedition  and  economy,  from  the 
summary  tribunal  of  a  single  judge;  but  that  tribunal  will  be  unavailing  for 
either  purpose,  if  the  suitor  be  compelled  either  to  renounce  his  costs,  or  to 
apply  for  them  to  the  superior  court. 

Jones.    By  a  recent  act  of  parliament,  a  single  judge  sitting  apart  in  term 

*1051  ^^™^'  ^  authorized  to  make  rules  of  ^the  same  force  as  the  whole  court 

^  in  banc ;  but  that  act  would  have  been  unnecessary,  if  a  single  judge 

bad  the  power  before,  either  in  term  or  vacation.    There  is,  however,  no  trace 

of  the  origin  or  recognition  of  any  such  power.  Cur.  adv.  vuU. 

TiXDAL,  C.  J.  The  question  raised  upon  this  application  is,  whether  a  jud^e 
at  chambers  has  authority  to  make  an  order  for  the  payment  of  costs  by  the 
party  against  whom  he  decides  on  a  point  brought  before  him  on  summons. 

The  authority  of  a  judge  at  chambers  to  make  orders  in  the  various  cases 
which  are  brought  before  him,  is,  when  considered  upon  principle,  the  authority 
of  the  court  itself;  for  no  order  which  is  made  can  De  enforced  by  attachment, 
until  it  has  been  first  made  a  rule  of  the  court;  and  the  party  who  disputes  the 
propriety  of  the  order,  has  the  opportunity,  as  in  the  present  instance,  to  ques- 
tion its  validity  by  application  to  the  court.  On  any  other  principle  it  is  diffi- 
cult to  account  for  the  validity  of  many  acts  done  by  a  single  judge  at  cham- 
bers, such  as  setting  aside  irregular  judgments  signed  in  vacation,  which  judg- 
ments are  to  be  considered  on  principle  the  acts  of  the  whole  court;  discharg- 
ing persons  under  writs  of  execution  improperly  taken  out,  and  the  like.  And 
considered  as  resting  on  this  principle,  we  see  no  reason  why  a  single  judge 
sbonld  not  make  the  payment  of  costs  a  part  of  his  order;  because,  until  such 
order  is  made  a  rule  of  the  court,  where  the  party  called  upon  has  the  opportu- 
nity to  contest  it,  it  is  altogether  inoperative.  It  would  certainly  impose  a 
gr^t  hardship  in  many  cases  upon  suitors,  if  no  such  powers  existed.  Costs 
are,  in  many  cases,  so  important  a  consideration  with  the  poorer  suitor,  that  if 
*1061  ^^  co^l<l  "^0^  obtain  them  at  chambers,  he  would  make  his  application 
^  to  the  court,  and  to  the  court  alone,  at  a  much  greater  expense. 

If,  therefore,  he  was  improperly  arrested,  or  his  goods  taken  in  execution  at 
tbe  commencement  of  the  long  vacation,  the  defendant  would  be  placed  in  the 
alternative  either  of  applying  to  a  judee  at  Chambers,  subject  to  the  loss  of  his 
costs,  or  of  remaining  in  prison,  or  bemg  deprived  of  his  goods  until  the  next 
term,  when  he  might  apply  to  the  full  court.  The  want  of  such  power  in  any 
case  to  award  costs,  would  probably  have  the  effect  of  driving  parties  to  apply 
to  that  forum  which  had  authority  to  grant  them,  and  thus  operate  to  prevent 
tbe  frequency  of  application  to  chambers,  where  so  much  of  the  ordinary  prac- 
tice in  a  suit  is  conducted  with  equal  dispatch  and  with  much  less  expense. 
We  think,  therefore,  the  judge  at  chambers  has  the  power  to  direct  payment  of 
costs  on  the  same  principle  that  he  has  to  exercise  any  other  authority  in  the 
progress  of  a  cause ;  but  at  the  same  time,  it  is  obviously  one  which  ought  to 
be  exercised  with  care  and  discretion. 

The  present  rule,  therefore,  must  be  dischar^d. 

Kule  discharged  accordingly. 

*107]  *BBVAN  and  Another,  Assignees  of  A.  NUNN,  a  Bankrupt,  v.  B. 
NUNN  and  Another. 

Under  6  0. 4,  c.  16,  a  transfer  of  goods  in  satisfaction  of  a  honii  fide  debt,  made  volimta- 
rily,  sad  k  contemplation  of  bankniptoy,  is  an  aot  of  bankniptcy,  and  not  protected 
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by  the  «ighty-fint  seetioB,  though  made  more  than  tvo  monUis  before  a  oomutmoii 
ieanee. 

Tboveb. — ^The  jury  found  that  the  gopds  had  been  delivered  by  the  bank- 
rapt  to  the  defendant  in  satisfiietion  of  a  bond  fide  debt,  bnt  Yolontarilj,  and  in 
contemplation  of  bankruptcy;  and  that  such  delivery  took  place  four  months 
before  the  commission  was  issued  against  him. 

A  verdict  was  taken  for  the  plaintiffis;  with  leave  for  the  defendants  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  they  were  protected  by  sect. 
81  of  6  O.  4,  c.  16,  which  enacts,  '<  that  all  conveyances  by,  and  all  contracts 
and  other  dealings  and  transactions  by  and  with  any  bankrupt  hand  fidt  made 
and  entered  into  more  than  two  calendar  months  before  the  date  and  issuing  of 
the  commission  against  him,  and  all  executions  and  attachments  against  the 
lands  and  tenements,  or  goods  and  chattels  of  such  bankrupt,  hon&  fidt  exe- 
cuted or  levied  more  than  two  calendar  months  before  the  issuing  of  such  com- 
mission, shall  be  valid,  notwithstanding  any  prior  act  of  banki^ptcy  by  him  com- 
mitted ;  provided  the  person  or  persons  so  deaung  with  such  bankrupt,  or  at  whose 
suit,  or  on  whose  account  such  execution  or  attachment  shall  have  issued,  had  not 
at  the  time  of  such  conveyance,  contract,  dealing,  or  transaction,  or  at  the  time 
of  executing  or  levying  such  execution  or  attachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  also,  that  where  a  commission  has 
been  superseded,  if  any  other  commission  shall  issue  against  any  person  or  per- 
sons comprised  in  such  first  commission  within  two  calendar  months  next  after 
it  shall  have  been  superseded,  no  such  conveyance,  ^contract,  dealing  or  p^«Qg 
transaction,  execution  or  attachment  shall  be  valid,  unless  made,  en-  ^ 
tered  into,  executed,  or  levied  more  than  two  calendar  months*  before  the  issu- 
ing the  first  commission.'' 

SpankiCf  Serjt.,  having  accordingly  obtained  a  rule  nin  for  enterbg  a  non- 
suit, 

Wilde,  Serjt,  showed  cause.  The  eightv-first  section  of  6  G.  4,  c.  16,  was 
framed  to  protect  transactions  which  ooiUd  be  avoided  only  by  preceding  acts  of 
bankruptcy;  and  not  an  act  fraudulent,  or  an  act  of  bankruptcy  in  itselL  Such 
acts  have  never  been  protected  on  the  ground  that  they  took  place  two  months 
before  the  commission.  In  Pulling  v.  Tucker,  4  B.  &  Aid.  382,  the  transac- 
tion was  two  years  before  the  commission.  In  Poland  v.  Glynn,  4  Bisgh.  22, 
n.,  2  D.  &  B.  810,  the  dates  are  not  given,  but  the  transaction  must  hare  been 
more  than  two  months  before  the  commission.  In  Tucker  v.  Barrow,  1  M.  & 
M.  137,  3  Carr.  &  P.  85,  where  it  seems  liord  Tenterden  thought  the  con?ej- 
ance  was  protected,  the  question  arose  only  incidentally  at  Nisi  Prius  and  was 
never  argued.  If  the  defendants  be  protected  by  this  section,  fraudulent  pre- 
ference will  be  no  longer  a  head  of  bankrupt  law.  But  the  eighty-first  section 
was  meant  onlv  to  prevent  the  effect  of  a  relation  to  the  act  of  bankruptcy; 
where  that  relation  is  likely  to  work  injustice ;  not  to  render  nugatory  the 
effect  of  section  3.  The  words  of  sect.  81,  too,  are,  "  conveyances,  contracts, 
and  dealings  bond  fide  made  and  entered  into,"  which  cannot  be  applied  to  a 
transfer  tending  to  defeat  the  whole  operation  of  the  bankrupt  laws.  And  the 
eighty-second  section  expressly  excepts  every  payment  *^  being  a  fraudulent 
preference  of  a  creditor." 

*Spankie.  The  preference  does  not  in  itself  affect  the  bond  fides  of  the  j^^qq 
transaction,  and  is  only  lawfol  as  tending  to  defeat  the  equal  distribution  ^ 
of  property.  But  the  legislature  in  this  act  meant  to  distinguish  between  pre- 
ferences which  were  mold  fide,  and  fraudulent  at  common  law,  and  preferences 
honest  in  themselves.  Sect.  2  enumerates  what  persons  shall  be  deemed  traders 
liable  to  become  bankrupt.  And  the  acts  of  bankruptcy  enumerated  in  sect  3 
are,  "That  if  any  such  a  trader  shall  depart  this  realm,  or  being  out  of  this 
realm  shall  remain  abroad,  or  depart  from  his  dwelling-house,  or  otherwise  ab- 
sent himself,  or  begin  to  keep  his  house  or  suffer  himself  to  be  arrested  for  any 
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debt  not  due,  or  yield  himself  to  prison^  or  snfler  himself  to  be  outlawed,  or 
procure  himself  to  be  arrested,  or  his  goods,  money,  or  chattels  to  be  attached, 
sequestered,  or  taken  in  execution,  or  make  or  cause  to  be  made,  either  within 
this  realm  or  elsewhere,  any  fraudulent  grant  or  conyeyance  of  any  of  his  lands, 
tenements,  goqds  or  chattels,  or  make  or  cause  to  be  made  any  fraudulent  surrender 
of  any  of  his  copyhold  lands  or  tenements,  or  make  or  cause  to  be  made  nxij  fraudu- 
lent gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels;  every  such  trader 
doing,  suffering,  procuring,  executing,  permitting,  making,  or  causing  to  be  made 
any  of  the  acts,  deeds,  or  matters  uoresaid,  with  intent  to  defeat  or  delay  his 
creditors,  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy."  It 
is  the  necessary  character  of  those  acts  that  they  are  fraudulent  and  bad  in  them- 
Behes.  The  meaning  of  bond  fide  is,  on  good  consideration  ;  and  that  is  a  ques- 
tion for  the  jury.  [Aldkrson,  J.  Would  a  conveyance  of  all  the  trader's 
property  on  good  consideration,  two  months  before  the  act  of  bankruptcy  be 
valid?]  That  is  an  excepted  case;  for,  by  conveying  all  his  property,  the  party 
*1101  ™^^^  cease  to  '''be  a  trader.  In  all  other  cases,  the  parties  have,  under 
-*  this  statute,  the  same  rights  as  at  common  law,  provided  the  two  months 
have  elapsed.  The  apparent  inconsistency  between  the  eiffhty-first  section  and 
the  eighty-second  is  reconciled  by  the  observations  of  Lord  Tenterden  in  Tucker 
V.  Barrow.  As  the  eighty-first  section  protects  payments  which  were  not  pro- 
tected before,  and  tendmg,  like  bond  fide  transfers,  to  defeat  equal  distribution, 
there  is  reason  to  infer  that  such  transfers  were  considered  in  pari  materid,  and 
that  the  legislature  meant  to  uphold  them.  Cur,  adv.  vuU, 

TiNDAL,  C.  J.  In  this  case  it  was  found  by  the  jury,  that  the  goods  were  de- 
livered by  the  trader  to  the  defendants  in  satisfaction  of  a  honfL  fide  debt,  vo- 
luntarily, and  in  contemplation  of  bankruptcy,  and  that  such  delivery  took  place 
four  months  before  the  commission  of  bankruptcy  was  issued ;  and  upon  this 
finding  the  question  has  arisen  and  has  been  argued  before  us,  whether  such 
delivery  is  protected  under  the  eighty-first  section  of  the  late  bankrupt  act,  as 
being  <^a  transaction  bond  fide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission." 

In  support  of  the  affirmative  of  this  proposition,  it  is  urged  on  behalf  of  the 
defendants,  that  by  the  very  words  of  that  section,  the  only  inquiry  pointed  out  is, 
whether  the  transaction  is  bond,  fide,  the  proper  meaning  of  which  is  contended 
to  be  bond  fide  at  common  law,  independent  of  the  statute  of  bankruptcy;  that 
the  eighty-first  section  is  altogether  silent  on  the  subject  of  fraudident  prefe- 
rence, whereas  in  the  eighty-second  there  is  an  express  exception  made  of  every 
payment,  <^  being  a  fraudulent  preference  of  a  creditor,"  so  that  the  statute 
itself  points  out  the  distinction  by  employing  the  term  where  it  was  intended 
"^1111  ^  ^  applied;  and,  lastly,  that  *upon  the  authority  of  a  case  of  Tucker 
-*  and  Another,  Assignees,  &c.  v,  Barrow,  1  Moody  &  M.  137,  before  Lord 
Tenterden,  C.  J.,  it  is  stated  to  have  been  held,  that  the  doctrine  of  fraudulent 
preference  only  applies  to  cases  within  two  months  before  the  commission. 

We  think,  however,  upon  a  more  full  consideration  of  the  bankrupt  statute, 
that  the  transaction  in  question  amounts  to  an  act  of  bankruptcy  in  itself,  and  that 
on  that  account,  it  is  not  protected  by  the  eiffhty-first  section  of  the  statute. 

By  the  third  section,  the  making  any  fraudulent  gift,  delivery,  or  transfer  of 
iny  part  of  a  trader's  goods  or  chattels,  with  intent  to  defeat  or  delay  creditors, 
is,  m  the  first  time,  declared  to  be  an  act  of  bankruptcy ;  such  fraudulent  trans- 
fer of  a  part  of  his  goods  not  being  attended  with  the  consequence  of  bankruptcy 
under  the  former  statutes,  unless  it  was  a  grant  or  conveyance  by  deed.  When, 
therefore,  the  present  statute  makes  the  very  transaction  in  question  a  substan- 
tive act  of  bankruptcy,  we  think  it  cannot  be  a  just  interpretation  of  the  eighlgr- 
tint  section  to  hold,  that  the  effect  and  consequence  of  this  very  act  of  banK- 
ruptcy  should  itself  be  made  valid,  and  protected  by  that  clause. 

If  an  interval  of  two  months  is  held  to  be  a  protection  of  this  act  of  bank- 
niptcy,  no  reason  can  be  assigned  why  the  same  rule  of  construction  should  not 
extend  to  a  fraudulent  conveyance  of  goods  by  deed,  where  suoh  oonveyance  is 
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made  in  aatis&otion  of  a  band  fide  debt  j  for  such  firandulent  ooiiTeyaiioe  is  made 
an 'act  of  bankruptcy  under  the  very  same  third  section.  The  last-mentioned 
act  of  bankruptcy,  however,  it  must  be  admitted,  is  one  which  has  no  such  limi- 
tation as  to  time.  • 

Again,  the  object  of  the  eighty-first  section  is  to  protect  bonA  fidt  p^*^ 
transactions  against  the  effect  of  prior  secret  acts  of  bankruptcy  by  rek-  I- 
tion.  The  clause,  therefore,  does  not  apply  to  any  case,  uideas  where  a  former 
act  of  bankruptcy  is  assumed  to  haye  been  committed.  But  the  case  of  a  frau- 
dulent preference  in  contemplation  of  bankruptcy  does,  ex  vt  fermtm,  exdnde 
the  existence  of  any  former  act  of  bankruptcy.  It  would  follow,  therefore,  that 
such  act  of  fraudulent  preference  was  neyer  within  the  contemplation  ot  scope 
of  the  eighty-first  section,  inasmuch  as  the  proviso,  at  the  end  of  that  section, 
that  the  party  had  no  notice  of  any  prior  act  of  bankruptcy,  cannot  by  possi* 
bility  apply  to  it. 

It  is  farther  insisted  by  the  defendants,  that  in  the  eighty-second  section^  all 
payments  made  by  the  bankrupt  to  any  creditors  before  the  date  and  suing  forth 
of  the  commission,  are  made  valid,  with  the  express  proviso  that  such  payment 
is  not  a  fraudulent  preference  of  the  creditor;  and  tnat  as  such  proviso  is  not 
to  be  found  in  the  eighty-first  section,  it  is  to  be  inferred  that  the  [ffesent  trans- 
action is  rendered  valid  by  that  section.  But  the  answer  to  such  inference  ap- 
pears to  be  this,  that,  as  the  payment  of  a  debt  to  a  creditor  by  way  of  pre- 
ference, is  not  made  an  act  of  oankruptcy  in  itself,  it  became  necessary  to  insert 
those  words  in  the  eighty-second  section,  otherwise  such  payment  would  have 
been  made  good  under  that  clause  ]  but  that,  as  the  delivery  of  any  goods 
or  chattels,  by  way  of  fraudulent  preference  to  a  creditor  is  made  an  set  of 
bankruptcy,  there  was  no  danger  that  such  delivery  should  be  made  valid  by 
the  eighty-first  section ;  and  therefore  it  is  that  the  words  are  omitted  in  that 
section. 

Upon  the  whole,  it  appears  to  us,  that  to  adopt  the  construction  contended 
for  by  the  defendants,  would  be  to  enable  the  trader  to  defeat  the  whole  object 
of  the  bankrupt  laws,  by  first  making  a  secret  delivery  of  '^securities  or  ^^1% 
other  chattels  to  the  largest  possible  amount  in  satisfaction  of  a  hontfide  ^ 
debt  due  to  a  favoured  creditor,  and  then  by  contriving  to  prevent  the  issning 
of  a  commission  of  bankruptcy,  for  any  period,  however  short,  above  tjro  calendar 
months  from  such  fraudulent  delivery. 

This,  as  it  appears  to  us,  would  equally  violate  the  letter  and  the  intention 
of  the  bankrupt  statute. 

We  therefore  think  the  rule  for  entering  a  non-suit  should  be  discharged. 

Rule  discharged. 


NEWLAND  V.  WATKIN. 

A  warrant  of  attorney  giren  by  a  clergyman,  authoriiing  his  creditor  to  issne  a  aeqaet- 
tration,  Sa  Toid  under  18  Elii.  o.  20. 

Thb  defendant,  a  clergyman,  had  raised  money  by  way  of  annuity  of  the 
plaintiff,  and  of  W.  Moms.  To  the  phdntiff  he  gave  a  warrant  of  attorney  to 
enter  up  judjrment  for  the  arrears  of  his  annuity,  and  in  the  warrant  expresslj 
authorised  him  to  issue  a  sequestration. 

He  also  gave  Morris  a  warrant  of  attorney  to  enter  up  judgment  for  arrears, 

)nL    j^^*"*°*  to  Morris  contained  no  allusion  to  a  sequestration. 

The  defendant  having  failed  to  pay  the  annuities,  the  plaintiff  first,  and  then 
Moms,  entered  up  judgment  and  issued  respectively  sequestrations  against  the 
defendant's  benefices :  whereupon 

Wide^  Serjt.,  on  the  part  of  Morris,  obtained  a  rule  nisi  to  set  aside  the 
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pUuDtiff  B  warrant  of  attorney,  judgment,  and  sequestration^  on  the  ground  that 
luB  warrant  of  attorney  contained  an  express  autnority  to  issue  a  sequestration 
*1141  ^^  ^  charge  on  the  benefices,  and  ^therefore  void  under  13  Eliz.  c.  20, 
''  s.  1,  which  enacts,  ''  that  all  chargings  of  such  benefices  with  cure  with 
any  pension,  or  with  any  profit  out  of  the  same  to  be  yielded  or  taken,  here- 
after to  be  made,  other  than  rents  to  be  reserved  upon  leases  hereafter  to  be 
made  according  to  the  meaning  of  this  act,  shall  be  utterly  void."  And  ho 
Teferred  to  Shaw  v.  Pritchard,  10  B.  &  C.  241 ;  Flight  v.  Salter,  1  B.  &  Adol. 
673 ;  Gibbons  v.  Hooper,  2  B.  &  Adol.  784,  and  Doe  dem.  Mitchinson  v.  Carter, 
8T.K57,300. 

Taddyy  Seijt.,  showed  cause.  Both  parties  are  in  the  same  situation,  and 
the  court  will  not  interpose  in  &vour  of  one.  The  plaintiff's  warrant  of  attor- 
ney is  a  mere  security  for  a  debt ;  a  mode  of  shortening  process  of  law,  and 
not  a  charging  of  the  defendant's  benefice  with  any  pension  within  the  meaning 
of  the  statute.  In  Flight  t;.  Salter,  the  warrant  of  attorney  authorized  the 
party  to  proceed  immediately  to  sequestration  before  any  arrears  of  the  annuity 
were  due,  and  the  Court  relied  oi\  Doe  dem.  Mitchinson  v.  Carter,  where  it  was 
expressly  found  that  the  warrant  of  attorney  was  given  in  fraud  of  a  covenant 
not  to  assign  a  lease.  A  debt  is  not  a  profit  within  the  meaning  of  the 
statute ;  and,  at  all  events,  this  application  can  only  be  made  by  the  defendant, 
and  not  by  a  stranger  to  the  judgment. 

Wtlde.  Morris,  although  not  a  party,  has  a  sufficient  interest  to  entitle  him 
fto^ply  for  the  removal  of  a  judgment  which  impedes  his  own  execution. 
Sannders  v.  Hardinge,  5  T.  R.  9.  And  the  plaintiff's  warrant  of  attorney,  ex- 
pressly pointing  at  the  proceeding  by  sequestration,  is  a  charge  on  the  benefice 
witiiin  the  meaning  of  the  statute. 
^Iici      '''After  taking  time  to  consider,  , 

^  The  Court  pronounced  a  rule,  that  Newland  should  no  further  enforce 
Us  writ  of  sequestration,  but  that  he  should  not  be  subject  to  an  action  of 
trespass.  Rule  absolute  accordingly. 


FOX  V.  CLIFTON  and  Others. 
See  ante,  vol.  vi.  p.  776. 

For  the  facts  of  this  case  see  antey  vol.  6,  p.  776.  The  cause  having  gone 
down  to  a  second  trial,  pursuant  to  the  decision  of  the  Court  there  reported, 
the  plaintiffs,  in  addition  to  the  evidence  on  which  they  had  relied  at  the  first 
trial,  put  in  certain  resolutions  purporting  to  have  been  come  to  '^  at  a  meeting 
of  the  proprietors  of  the  Imperial  Distillery  Company,  held  at  the  City  of  Lou* 
don  Tavern,  the  18th  of  March,  1825,  S.  B.  M.  Barrett,  Esq.  M.  P.  in  the 
chair."  By  these  resolutions,  after  setting  forth  the  utility  of  the  undertaking, 
it  was  resolved  that  a  company  should  then  be  formed  under  the  denomination 
of  the  Imperial  Distillery  Company ;  that  the  capital  should  be  600,000/.  in 
12,000  shares  of  50/.  each,  which  the  directors  should  distribute  as  they  might 
think  fit;  that  the  company  should  be  goverened  by  twelve  directors,  who 
were  therein,  as  well  as  the  chairman,  auditors,  treasurers,  engineer,  counsel, 
solicitors,  and  secretary,  named  and  appointed }  that  the  directors  should  have 
power  to  take  or  purchase  premises ;  and  meet  once  a  week  or  oftener,  for  the 
despatch  of  business,  the  first  meeting  to  be  summoned  for  the  next  day. 

It  did  not  appear  that  the  defendants  were  present  when  these  resolutions 
were  entered  into. 

*jjg1      '''Lane,  the  secretary  to  the  company,  who  upon  the  first  trial  had 

^  stated  that  a  conversation,  in  which  he  had  assured  the  plaintiff  of  the 

BoWency  of  the  company,  took  place  previously  to  the  contract  which  had  been 
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entered  into  with  the  plaintiff,  upon  the  seoond  trial  deposed  thai  the  conrent- 
tion  did  not  take  place  till  after  that  contract  It  was  also  proYod  that  the 
scrip  of  the  company  was  sold  openly  in  the  market  hy  Mr.  Wettenhall,  a 
hroker,  and  that  persons  producing  that  scrip  and  paying  the  instalments  dne^ 
were,  without  farther  inquiry,  permitted  to  sign  tbe  company's  deed  as  part- 
ners. In  other  respects  the  CTidence  was  in  suhstance  the  same  as  upon  the 
former  trial,  and,  notwiUistanding  the  direction  of  Tindal,  C.  J.,  that  the  fiusts 
proved  did  not  constitute  the  defendants  partners  in  die  concern,  the  jniy 
again  found  a  yerdict  for  the  plaintiff;  whereupon, 

Taddy,  Serjt.,  laat  Michaelmas  term  obtained  a  rule  ntti  for  a  new  trial,  on 
the  ground,  among  other  objections,  that  the  verdict  was  against  the  evidence, 
and  that  the  resolutions  of  the  18th  of  March,  and  the  conversation  with  Lane 
ought  not  to  have  been  presented  to  the  jury  as  against  these  defendants. 

nilde  and  Bomtnuj  Seijts.,  upon  showing  cause  against  the  rule,  argued  to 
the  same  effect  as  before,  and  the  Court,  after  hearing  counsel  in  support  of  the 
rule,  took  time  to  consider  till  thb  term,  when  judgment  was  delivered  as 
follows,  by 

Tindal,  0.  J.  This  cause  has  come  before  the  Court  upon  a  second  appli- 
cation for  a  new  trial,  and  if  the  questions  before  the  jury  had  been  merely 
questions  of  fact,  we  should  probably  have  hesitated  much  after  two  oonciment 
verdicts  for  the  plaintiffs,  before  we  should  *have  sent  the  cause  down  rtiyr 
to  a  third  investigation.  For  although  no  precise  rule  can  be  laid  down  ^ 
upon  this  point,  but  each  case  must  stand  upon  its  own  proper  ground,  yet  it 
would  be  only  under  very  strong  and  well-grounded  dissatia&ction  with  the 
former  verdicts,  that  the  Court  could  be  induced  so  far  to  interfere  with  the 
proper  province  of  the  jury  on  questions  which  the  law  has  placed  under  their 
peculiar  jurisdiction  as  to  send  a  mere  question  of  fact  to  trial  by  a  third  joiy 
where  two  have  before  pronounced  the  same  opinion  upon  it 

But  the  questions  in  this  case  submitted  to  the  jury,  were  not  questions  of 
mere  fact,  but  questions  in  which  the  law  and  the  fact  were  so  intimately  in- 
volved and  combined  together,  that  the  jury  cannot  be  said  to  have  come  to  a 
right  conclusion  upon  the  fact,  unless  they  are  contented  to  take  the  law  npon 
the  subject  from  the  Judge  who  presides  at  the  trial.  Whether  particular  per- 
sons have  entered  into  a  partnersnip  together,  is,  indeed,  when  abstractedly  pat^ 
a  question  of  mere  fact :  and  if  the  affirmative  of  such  question  turns  npon  the 
execution  or  non-execution  of  a  deed  or  agreement,  or  upon  the  balance  of  con- 
tradictory proof  as  to  acts  done  by  the  parties  which  show  them  to  be  partners, 
the  question  remains  one  of  mere  fact  throughout  the  whole  of  the  investiga- 
tion. But  if,  instead  of  such  direct  testimony  upon  a  question,  simple  enoogh 
in  itself,  the  evidence  of  the  partnership  consists  of  printed  or  written  docu- 
ments, such  as  advertisements  and  resolutions;  of  acts  done,  not  by  the  paities 
themselves,  but  by  others  who  it  is  contended  had  authority  to  bind  them;  or 
of  deeds  executed  not  by  all,  but  some  only  of  the  parties,  the  question  whether 
these  parties  did  enter  into  a  partnership  or  not,  no  longer  depends  upon  the 
investigation  of  single  &cts  upon  which  the  jury  can  be  left  to  their  own  dis- 
cretion and  natural  ffood  sense  in  order  to  '''arrive  at  a  just  conclusion,  j^^g 
but  they  must  take  from  the  Judge,  the  legal  result  of  those  documents  *- 
and  the  legal  consequence  of  those  various  facts,  and  be  governed  by  his  own 
opinion  upon  the  law,  where  the  facts  in  themselves  are  not  in  dispute. 

Now  the  two  first  questions  which  arose  on  the  former  trials  of  this  case, 
were  precisely  of  this  class  and  description.  They  were  questions  in  which  the 
whole  difficulty  lay  in  the  application  of  the  law  to  the  &cts,  very  little  in  the 
investigation  of  the  facts  themselves. 

The  facts  presented  to  the  jury  upon  these  questions,  on  the  last  trial  were 
substantially  the  same  as  those  which  were  brought  before  them  on  the  first, 
with  the  addition  of  the  resolutions  dated  the  18th  of  March,  which  latter  docu- 
ment appears  to  us  to  make  no  material  alteration  in  the  plaintiff's  fiivoor. 
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On  this  state  of  fisusts  the  opirnon  of  the  Court  has  been  already  declared  upon  the 
first  question^  that  no  partnership  was  created  between  the  defendants ;  and  as 
we  see  no  reason  to  alter  the  opinion  then  deliberately  formed,  it  is  unneces- 
sary to  repeat  the  grounds  of  it  upon  the  present  occasion.  A  similar  observa- 
tion arises  upon  the  question  secondly  submitted  to  the  jury,  both  upon  the 
last  and  the  former  trial.  The  jury  were  directed  upon  each  occasion,  that  the 
acts  giyen  in  eyidence  by  which  the  defendants  were  supposed  to  haye  held 
themselyes  out  to  the  world  as  ostensible  partners,  were  not  such  as  in  point  of 
law  onght  to  bind  the  defendants,  being  done  neitiier  with  their  knowledge  nor 
their  assent.  Upon  this  question  also,  we  forbear  on  this  occasion,  to  repeat 
the  ground  of  the  opinion  which  we  stiU  entertain. 

The  third  question  which  was  left  to  the  jury  on  the  last  trial  was  one  upon 
which,  if  the  facts  were  proyed,  they  were  bound  to  take  the  direction  of  the 
Judge  as  to  the  law. 

'''IIOI  l^P^^  ^^^  question  the  jury  were  told,  that  if  tfuy  of  *the  defendants 
^  eyer  had  a  right  to  become  a  shareholder  in  the  concern,  and  had  parted 
with  such  right  before  the  contracts  entered  into  between  the  plaintiffs  and  the 
defendants,  the  yerdict  must  pass  for  the  defendants.  And  upon  the  eyidence 
the  jury  were  told  that  if  it  was  belieyed  that  Leyi,  one  of  the  defendants,  had 
hefore  the  making  of  the  contract  on  which  the  action  is  brought,  sold  and 
parted  with  the  right  he  once  possessed  of  becoming  a  shareholder  in  the  con- 
cern, the  action  was  at  an  end.  We  did  not  upon  a  former  occasion  express  any 
opinion  on  this  point;  but  it  may  be  right  to  state  upon  the  present,  with  a 
view  to  the  course  into  which  it  may  be  judged  expedient  to  put  this  cause 
either  now  or  upon  a  future  occasion,  that  such  is  our  opinion.  It  seems  to  us 
that  the  scheme  of  this  proposed  partnership  was  such  as  to  show  it  was  not 
constructed  upon  the  ordinary  ground  of  a  common  partnership  in  trade.  The 
persons  who  applied  for  shares  neyer  did  so  from  motiyes  of  mutual  confidence 
in  each  other's  stability,  skill,  or  integrity.  They  were  perfect  strangers  to 
each  other ;  proposing,  without  any  preyious  communication  together,  for  the 
division  amongst  them  of  shares,  12,000  in  number.  From  the  bare  conside- 
ration of  the  number,  they  neyer  could  expect  that  the  persons  who  ultimately 
signed  the  deed,  and  became  thereby  partners  together,  would  be  the  same 
indiridual  persons  who  sent  in  proposals  for  shares.  Indeed  it  was  proyed  in 
e?idence  that  the  scrip  was  ffenerally  and  publicly  sold  to  strangers.  It  was 
further  shown  that  the  shareholders  acquiesced  in  it ;  for,  when  the  deed  was 
signed,  no  question  was  asked  whether  the  person  was  an  original  subscriber  or 
not;  on  the  contrary,  any  person  who  produced  the  scrip  receipt,  and  paid  up 
the  second  instalment,  was  allowed  to  execute  the  deed.  The  present  case, 
therefore,  appears  not  to  be  goyemed  by  reference  to  the  rules  which  restrain 
^1201  ^P^'^^^  ^^™  parting  with  their  shares  in  ordinary  cases  without  each 
^  other's  consent ;  for  in  this  case  the  power  of  transferring  the  scrip  to 
any  one,  cannot  but  haye  formed  a  part  of  the  original  desig^n.  It  appears, 
therefore,  to  us  that  at  the  time  the  contract  was  entered  into  with  the  pluntiff, 
Levi  was  not,  and  could  not  be,  a  shareholder.  He  could  not  call  upon  the 
directors  to  admit  him  to  a  share,  because  he  had  parted  with  his  scrip.  On 
the  other  hand,  the  man  who  had  purchased  it,  if  he  was  willing  to  pay  up  the 
second  instalment,  would  haye  been  entitled  and  allowed  to  receiye  a  certificate 
of  his  share  and  to  execute  the  deed  without  difficulty.  In  addition,  therefore, 
to  the  grounds  of  objection  before  adyerted  to,  the  undisputed  foots  before  the 
juy  on  this  third  point,  appear  to  us  to  put  an  end  to  this  action,  in  which 
1^  is  made  a  co-defendant. 

It  has  been  contended,  on  the  part  of  the  defendants,  that  eyidence  was  im- 
properly admitted  at  the  trial.  The  first  objection  is,  that  the  resolutions  of 
the  18th  of  March  were  admitted  in  eyidence,  without  proof  ihat  the  defen- 
<huits  attended  the  meeting  when  they  were  passed.  Howeyer  that  may  be  as 
to  some  of  the  defendants,  the  resolutions  could  not  be  excluded  from  the  eyi« 
dence  as  to  the  others,  for  one  of  them,  Plnmmer,  signed  the  deed. 
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It  ia  then  nrged^  that  the  evidence  as  to  the  holding  oat  of  the  defendants  as 
partners  was  not  admissible,  becanse  it  took  place,  if  at  all,  after  the  coutraet 
was  made;  but  the  answer  given  at  the  bar  appears  to  be  correct  that  such  evi- 
denoe  was,  at  all  events,  admissible  with  reference  to  the  first  question  in  the 
case. 

We  think  the  finding  upon  each  of  these  questions  has  been  a  finding  against 
the  legal  result  of  the  facte  proved,  and,  upon  this  ground,  we  think  the  role 
for  a  new  trial  should  be  made  absolute  on  the  payment  of  costs. 

Rule  abeolute. 


*(IN  THE  HOUSE  OF  LORDS.)  [n2l 

BAILIE  t;.  GRANT. 

A  commiBsion  of  bankrupt  may  be  supported  on  a  debt  accruing  before  the  bankrupt 
became  a  trader,  and  an  act  of  b&nloruptcy  committed  after  he  has  ceased  to  be  a 
trader. 

In  this  case  a  question  was  proposed  by  the  House^  and  the  opinion  of  all  the 
Judges  delivered  as  follows,  by 

TiNDAL,  C.  J.  The  question  proposed  by  your  Lordships  to  his  Majest/s 
Judges,  is  this : — 

A.y  not  a  trader,  becomes  indebted  to  B.  to  the  amount  of  100/.  A.  after- 
wards becomes  a  trader,  and  ceases  to  be  a  trader,  never  having  paid  his  debt 
to  B.  After  ceasing  to  be  a  trader,  he  commits  an  act  of  bankrupti^.  Can 
B.  support  a  commission  against  him,  upon  his  debt,  and  that  act  of  haok- 
ruptcyr 

Upon  this  question  the  Judges,  who  have  heard  the  argument  at  your  Lord- 
ships' bar,  are  of  opinion,  that  a  commission  may  be  supported  against  A.  upon 
the  debt  and  act  of  bankruptcy  above  supposed. 

It  has  been  decided,  and  has  lone  been  considered  as  law,  that  a  debt  cod- 
tracted  be/ore  a  man  enters  into  trade,  but  continuing  unpaid  at  and  after  the 
time  he  is  in  trade,  is  a  sufficient  debt  to  suppoiti^a  commission  taken  out  agaisst 
him,  upon  an  act  of  bankruptcy  committed  whilst  he  is  a  trader.  See  the  case 
of  Butcher  v,  Easto,  Doug.  295. 

It  has  also  been  established  beyond  dispute,  that  a  petitioning  creditor's  debt 
contracted  during  the  trading  of  the  debtor,  will  support  a  commission  taken 
out  against  him  on  an  act  of  bankruptcv  committed  after  the  trading  has  ceased. 
This  point  has  been  settled  to  be  *law  by  various  decisions,  commencing  p^^i.^? 
with  that  of  Heylor  v.  Hall,  Palmer's  Rep.  325,  and  ending  with  that  ^  ^ 
oi  Ex  parte  Bamford,  15  Yes.  jun.  449.  But  it  is  contended,  that  althongh 
each  of  these  propositions  be  true  separately,  yet  that  no  inference  can  be  drawn 
from  them  that  the  debt  contracted  before  the  trading,  but  subsisting  during  its 
continuance,  and  the  act  of  bankruptcy  committed  aJfUr  the  trading,  will  sup- 
port a  commission.  We  think,  however,  that  no  valid  or  substantial  distinction 
in  this  respect  can  be  drawn  between  the  debt  contracted  before,  and  that  con- 
tracted during  the  trading. 

The  debt  contracted  before  trade,  but  remaining  unpaid  at  and  after  the  time 
the  debtor  enters  into  trade,  appears  to  us  to  be  a  subsisting  debt  for  every  pur- 
pose, and  subject  to  every  consequence,  which  belongs  to  a  debt  originally  con- 
tracted during  trade. 

It  is  the  same  with  respect  to  the  trader's  ability  to  carry  on  his  trade.  The 
money  lent  to  the  person,  who  afterwards  commences  trade,  may  be,  and  often 
is,  the  capital  upon  which  the  trade  itself  is  carried  on.  At  all  events,  the 
credit  given  to  the  trader  by  the  forbearing  to  demand  repayment,  is  one  of  the 
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sources  from  which  such  capital  is  derived,  and  is  the  same,  in  effect,  as  a  new 
loan.  Again,  the  deht  is  attended,  in  both  cases,  with  the  same-  consequences, 
as  to  the  trader's  ability  to  repay  it ;  for  in  each  the  power  of  repayment  is 
equally  affected  by  the  suooess  or  failure  of  the  trader.  No  one  would  contend, 
that  a  debt  contracted  during  the  period  of  trading,  though  not  a  trade  dehty 
bat  contracted  for  private  purposes,  and  applied  to  private  occasions  perfectly 
distinct  from  the  trade,  is  it  to  be  considered  as  differing  in  any  respect  from  a 
debt  contracted  in  the  course  of  the  trade  itself.  It  seems,  therefore,  rather 
i^YiV\  ^^  artificial  distinction,  than  a  substantial  difference,  to  hold  *that  the 

'^  -'  debt  contracted  after  the  trading  has  commenced,  shall  support  the  com- 
mission taken  out  on  an  act  of  bankruptcy  committed  after  the  trading  has  ceased  ] 
but  that  the  debt  contracted  before  the  trading,  but  continuing  afterwards,  shall 
Dot  be  attended  with  the  same  consequence.  If  a  commission  cannot  be  sup- 
ported under  these  circumstances,  a  trader,  by  giving  up  his  trade,  which  is  a 
voluntary  act  on  his  part,  would  have  the  power  of  depriving  his  former  credi- 
tors of  the  benefit  of  enforcing  an  equal  distribution  of  his  effects  amongst  all 
his  creditors,  and  would  be  enabled  to  pay  his  subsequent  creditors  out  of  the 
Tery  funds  furnished  or  increased  by  those  who  were  his  creditors  before  he 
began  trade ;  and,  upon  referring  to  the  bankrupt  acts,  there  does  not  appear 
to  be  any  distinction  created  between  these  two  classes  of  creditors,  as  to  the 
right  to  petition  for  a  commission. 

The  first  statute  which  mentions  a  commission  is  the  13  Eliz.,  c.  7,  s.  2, 
which  states  in  the  most  general  terms,  <<  that  the  Lord  Chancellor  for  the  time 
being,  upon  every  complaint  made  in  toritin(/j  against  such  person  or  persons 
beiDg  bankrupt,  as  is  before  defined,  shall  have  full  power  by  commission  under 
the  great  seal,  to  name,  assign,  and  appoint  the  persons  therein  described  */' 
and  all  the  subsequent  statutes  contain  an  enactment  similar  in  effect  to  that  in 
the  6  0.  4,  the  present  bankrupt  act,  viz.,  that  the  Lord  Chancellor  shall  have 
power,  upon  petition  made  to  him  in  writing  against  any  trader  having  com- 
mitted an  act  of  bankruptcy,  "  by  any  creditor  or  creditors  of  such  trader,"  to 
issue  his  commission.  Words  which  comprehend  equally  all  creditors  for  debts 
existing  during  the  trading,  whether  contracted  before  or  after  the  commence- 
meDt  of  the  trading. 

The  principal  stress  of  the  argument  at  your  Lordships'  bar  was  placed,  first 
upon  the  precise  language  used  by  the  Judges  in  the  cases  above  referred  to, 
*1241  *^^®'®^^  *'^®y  assign  the  reason  for  their  opinion  that  the  debt  grew 
^  during  the  trading.  But  in  those  cases,  the  Judges  speak  with  reference 
to  the  particular  facts  of  the  cases  immediately  before  them ;  and  such  expres- 
sions afford  no  necessary  inference  that  if  the  cases  then  under  discussion  had, 
like  the  present,  been  cases  of  a  debt  remaining  and  continuing  during  the 
trading,  their  conclusion,  drawn  from  the  other  facts,  would  not  have  been  pre- 
cisely the  same.  Again,  it  has  been  argued  that  the  statutes  only  authorize 
the  suing  out  a  commission  against  a  person  wing  the  trade  of  merchandise  by 
bajing  and  selling,  &c. ;  and  that  the  ground  upon  which  a  commission  is 
allowed  to  be  sued  out  on  an  act  of  bankruptcy  committed  by  the  debtor  after 
he  has  ceased  to  trade,  is,  that  he  cannot  be  considered  as  having  left  off  trade 
whilst  any  of  the  debts  contracted  during  trade  are  still  unpdd.  But  if  the 
debts  contracted  before,  but  continuing  after,  are  virtually  and  substantially  the 
debts  of  the  trader,  whilst  a  trader,  as  we  think  they  are,  the  words  of  the 
statute  which  are  allowed  to  extend  to  the  one,  ought  in  reason  to  be  held  to 
include  the  other  also. 

Upon  the  whole,  we  think  that  both  upon  the  reasonableness  of  the  thing, 
and  also  upon  the  proper  construction  of  the  bankrupt  acts,  a  commission  may 
be  well  supported  under  the  circumstances  supposed  in  the  case  submitted  to  us 
by  this  House.  Judgment  affirmed  without  costs. 

Vol.  XXIIL—aS 
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The  plaintiff  in  error  pleaded,  that  there  were  not  any  such  goods  and  chat- 
tels ;  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the  Lord  Chief  Baron,  at  the  sittings  in 
Trinity  term,  1824,  when  a  jury  found  a  special  verdict,  which  stated  in  snh- 
stance  as  follows : — 

That  in  pursuance  of  a  commission,  to  inquire  whether  the  said  Harry 
Qrover  and  James  Pollard  were  indebted  to  the  said  late  king,  and  an  inquisi- 
tion thereupon,  finding  them  to  be  indebted  in  the  sum  of  1480/.  6s.  9</.,  an 
extent  issued  on  the  said  2l8t  of  August,  1816,  to  the  sheriff  of  Middlesex,  to 
inquire  what  debts  the  said  Harry  Orover  and  James  Pollard  had  in  the  said 
sheriff's  bailiwick. 

That  by  another  inouisition  taken  on  the  said  21st  *of  August,  before  p»i  qa 
the  said  sheriff  of  Middlesex,  it  was  found  that  the  said  Henry  Fourdri-  *- 
nier  and  Thomas  Nicholls  were  indebted  to  the  said  Harry  Orover  and  James 
Pollard,  in  1368/.  5«.  Id,  for  money  lent ;  which  last-mentioned  debt  the  said 
sheriff  of  Middlesex  had  then  seized  into  the  said  king's  hands. 

That  on  the  said  2l8t  of  August,  a  writ  of  non  omittoi  c^ipias  ad  satufact- 
endum  and  extent,  tested  on  that  same  day,  issued  to  the  sheriff  of  Hertford- 
shire against  the  said  Henry  Fourdrinier  and  Thomas  Nicholls,  whereby  the 
said  sheriff  was  ordered  to  inquire  what  lands,  and  goods,  and  chattels  the  said 
Henry  Fourdrinier  and  Thomas  Nicholls,  or  either  of  them  then  had ;  and  the 
said  sheriff  was  thereby  ordered  to  appraise  and  extend  the  same,  and  seize  them 
into  the  said  king's  hands  till  the  said  debt  was  satisfied. 

That  this  last-mentioned  writ  was  duly  delivered  to  the  said  sheriff  of  Hert- 
fordshire, the  plaintiff  in  error,  on  the  said  21st  of  August. 

That  before  the  return  of  the  last-mentioned  writ,  to  wit,  on  the  21st  of 
October,  in  the  year  aforesaid,  by  an  inquisition  held  before  the  said  sheriff, 
and  taken  by  virtue  of  the  said  last-mentioned  writ,  it  was  found,  that  the 
said  Henry  Fourdrinier  and  Thomas  Nicholls  were,  on  the  day  of  issuing  the 
same  writ,  possessed  as  of  their  own  proper  ffoods  and  chattelS|  of  divers  goods 
and  chattels  within  the  said  sheriffs  bailiwicK,  which  were  in  the  said  sheriFs 
custody  at  the  time  of  issuing  the  same  writ,  by  virtue  of  three  writs  of  fieri 
facias^  for  sums  amounting  together  to  3727/. ;  and  of  an  extent  tested  the 
22d  of  July  then  last,  for  3066/.  Is.  9^. ;  and  of  an  extent  in  aid  of  one  Rich- 
ard Weedon,  tested  the  27th  of  the  said  month  of  July,  for  650/. ;  all  which 
said  goods  and  chattels,  subject  to  such  prior  executions  and  extents,  as  far  as 
the  same  were  available  in  law,  in  preference  to  the  said  extent  of  the  date  of 
*the  said  2l8t  of  August,  the  said  sheriff  had  taken  and  seized  into  p^ig| 
his  said  Majesty's  hands.  '- 

That  the  said  goods  and  chattels  were  at  the  time  of  their  seizure  of  greater 
value  than  the  sums  of  money  directed  to  be  levied  by  the  two  extents,  tested 
prior  to  the  said  extent  of  the  21st  day  of  August. 

That  the  said  sheriff  (the  plaintiff  in  error),  at  the  return  of  the  extent  of 
the  21st  of  August,  returned  accordingly  to  the  Court  of  Exchequer,  that  he 
had  seized  the  said  goods  and  chattels,  subject  to  such  prior  executions  and 
extents,  into  the  hands  of  his  said  late  majesty,  as  by  the  said  extent  of  the 
2l8t  of  August  he  was  commanded. 

The  special  verdict  then  found,  that  before  the  issuing  and  teste  of  the  said 
extent,  tested  the  said  21st  of  August,  a  writ  of  fieri  facitUy  tested  the  3d  of 
July  in  the  same  year,  had  issued  against  the  said  Henry  Fourdrinier,  at  the 
suit  of  one  Robert  Gatty,  which  writ,  duly  endorsed  to  levy  351/.,  was,  on  the 
8th  of  July,  1816,  delivered  to  the  said  plaintiff  in  error,  as  sheriff  of  Hert- 
fordshire, to  be  executed ;  and  that  he,  on  the  same  8th  of  July,  seized  and 
took  in  execution  divers  goods  and  chattels  of  the  said  Henry  Fourdrinier,  being 
part  of  the  goods  and  chattels  mentioned  in  the  inquisition  taken  on  the  extent 
of  the  21st  of  Au^st,  and  of  sufficient  value  to  satisfy  the  sum  so  endorsed. 

That  before  the  issuing  and  teste  of  the  said  extent  of  the  2l8t  of  Augosti 
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another  writ  of  fieri  facias,  tested  the  7th  of  Jul j,  in  the  same  year,  had 
issued  against  the  said  Henry  Fourdrinier,  at  the  suit  of  Lader  Hoffman ; 
which  writ,  duly  endorsed  to  levy  376/.,  was  delivered  to  the  said  plaintiff  in 
error  as  sheriff  aforesaid,  on  the  8th  of  the  said  month  of  July,  to  he  executed, 
and  that  he  on  that  same  8th  of  July,  seized  and  took  in  execution  divers  goods 
^1321  ^^^  chattels  of  the  said  Henry  *Fourdrinier,  heing  part  of  the  goods 
-'  and  chattels  mentioned  in  the  inquisition  taken  on  the  said  extent  of 
the  21st  of  August,  and  of  sufficient  value  to  satisfy  the  sum,  so  as  last  i^ore- 
said  endorsed. 

That  hefore  the  issuing  and  teste  of  the  said  extent  of  the  21st  of  August, 
another  writ  of  fieri  facias,  tested  on  the  3d  of  the  said  month  of  July,  had 
issued  against  the  said  Henry  Fourdrinier  and  Thomas  NichoUs,  at  the  suit 
of  one  Frances  Maria  Rachel  Rougemont,  which  writ,  duly  endorsed  to  levy 
3000/.,  was  delivered  to  the  said  plaintiff  in  error,  as  sheriff  as  aforesaid,  on 
the  21st  of  the  said  month  of  July ;  and  that  he,  on  the  22d  of  the  said 
month  of  July,  seised  and  took  in  execution  divers  goods  and  chattels  of  the 
said  Henry  Fourdrinier  and  Thomas  NichoUs,  heing  the  same  goods  and  chat- 
tels mentioned  in  the  said  last-mentioned  inquisition,  and  of  sufficient  value  to 
satisfy  the  sum  so  as  last  aforesaid  endorsed. 

That  hefore  the  issuing  of  the  said  extent  of  the  21st  of  August,  another 
writ  of  nan  amittas  capias  ad  satisfaciendum,  and  extent,  hearing  teste  the  22d 
of  July,  in  the  year  aforesaid  (and  grounded  upon  a  previous  inquisition, 
holden  by  virtue  of  a  commission  in  the  usual  form,  by  which  inquisition  it 
had  been  found,  that  the  said  Henry  Fourdrinier  and  Thomas  NichoUs  were 
indebted  to  his  said  late  majesty,  in  the  sum  of  3066/.  Is.  9d.  for  duties  on 
paper),  had  issued,  directed  to  the  said  sheriff  of  Hertfordshire,  against  the 
said  Henry  Fourdrinier  and  Thomas  NichoUs,  and  was  delivered  to  the  said 
plaintiff  in  error,  as  such  sheriff,  on  the  25th  of  the  said  month  of  July ; 
and  that,  under  an  inquisition,  held  before  the  plaintiff  in  error,  as  such  sheriff, 
it  was  found  that  the  said  Henry  Fourdrinier  and  Thomas  NichoUs  were  pos- 
sessed of  divers  goods  and  chattels,  which  were  seized  by  him  into  the  said 
king's  hands,  under  the  said  last-mentioned  extent,  subject  to  the  said  writs 
^1331  ^^fi^^  faxias,  and  *were  the  same  goods  and  chattels  as  are  mentioned 
-'  in  the  inquisition  taken  on  the  said  extent,  tested  the  21st  of  August 
aforesaid. 

That  before  the  issuing  of  the  said  extent  of  the  21st  of  August,  another 
writ  of  extent,  bearing  lesU  the  27th  of  July,  in  the  same  year  (reciting,  that 
it  had  been  found  by  an  inquisition,  held  by  virtue  of  a  commission,  that 
Bichard  Weedon  was  indebted  to  his  said  late  majesty  in  650/.,  for  duties  of 
excise,  and  also  reciting,  that  by  another  inquisition,  tested  on  the  said  27th  of 
July,  the  said  Henry  Fourdrinier  and  Thomas  NichoUs  were  found  indebted  to 
the  said  Bichard  Weedon  in  650/.,  for  work  and  labour,  which  debt  had  been 
seized  into  his  said  majesty's  hands),  issued  to  the  sheriff  of  Hertfordshire, 
•gainst  the  said  Henry  Fourdrinier  and  Thomas  NichoUs,  and  was  delivered  to 
the  said  plaintiff  in  error,  as  such  sheriff,  on  the  30th  of  the  said  month  of 
July;  and  that  under  an  inquisition,  held  by  the  said  plaintiff  in  error,  as  such 
sheriff,  it  was  found  that  the  said  Henry  Fourdrinier  and  Thomas  NichoUs 
were  possessed  of  divers  goods  and  chattels,  which  were  seized  by  him  into  the 
said  king's  hands,  under  the  said  last-mentioned  extent,  subject  to  the  srid 
several  writs  of  fi^ri  facias  and  the  said  extent,  bearing  teste  the  said  22d  of 
Jnly,  and  were  the  same  goods  and  chattels  as  are  mentioned  in  the  inquisition 
taken  on  the  said  extent,  tested  the  21st  of  August  aforesaid. 

It  was  then  found  by  the  special  verdict,  that  the  said  plaintiff  in  error,  after 
snaking  the  said  return  to  the  said  extent,  tested  on  the  said  21st  of  August  in 
the  year  aforesaid,  that  is  to  say,  on  the  31st  of  March,  1817,  sold  aU  the  goods 
uid  chattels  specified  in  the  inquisition  taken  thereon,  for  a  sum  not  sufficient 
to  satisfy  the  said  writs  ot  fieri  facias  and  the  said  extents,  tested  the  22d  and 
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27 th  of  July  aforesaid,  but  '^more  than  safficient  to  satisfy  the  said  last-  r#t  q  j 
mentioned  writs  of  extent,  and  paid  the  prooeeda  arising  from  snch  sale  I- 
in  part  satisfaction  of  the  same  writs  of  Jten  fcunaSf  and  the  said  extent  of  the 
22d  of  July  aforesaid;  and  that  he  did  not  pay  any  part  in  satisfaction  of  the 
said  writ  of  extent,  tested  the  21st  of  August,  1816,  the  whole  having  been  paid 
and  applied  by  him  in  part  satisfaction  of  the  moneys  due  on  the  said  several 
writs  of  fieri  facias,  and  the  said  extent  of  the  22d  of  July  as  aforesaid. 

The  special  verdict  then  stated,  in  the  usoal  form,  that  the  jury  upon  the 
whole  matter  were  ignorant  whether  there  were  at  the  time  of  issuing  the  extent 
of  the  21st  of  August  aforesaid,  any  goods  andchatteb  of  the  said  Henty  Four- 
drinier  and  Thomas  NichoUs,  or  either  of  them,  liable  to  seizure  under  the 
same  extent,  and  afterwards  to  be  sold,  for  the  purpose  of  satisfying  the  debt 
of  the  crown  mentioned  in  the  same  writ  of  extent;  and  prayed  the  advice  of 
the  Court  in  the  usual  way  upon  that  point.  Upon  this  special  verdict,  judg- 
ment was  given  by  the  Court  of  Exchequer  for  the  plalnti&  below,  in  Michael- 
mas term,  1824. 

In  HilaiT  term,  1825,  the  defendant  below  sued  out  a  writ  of  error  returna- 
ble in  the  Council  Chamber,  nigh  the  said  Exchequer. 

The  common  errors  were  there  assigned,  and  the  defendants  in  error  joined  in 
error,  and  in  Hilary  term,  1827,  the  judgment  of  the  Court  of  Exchequer  was 
affirmed. 

The  plaintiff  in  error  afterwards  brought  a  second  writ  of  error,  returnable  in 
parliament,  upon  which  the  common  errors  were  assigned,  and  the  defendants 
in  error  joined  in  error. 

On  the  25th  of  May  and  25th  of  June  the  opinions  of  eight  of  the  Judges 
were  delivered  as  follows :  and  Lord  Tenterden's  on  the  11th  of  July. 

♦Patteson,  J.  In  this  case  your  Lordships  have  propounded  two  rtioc. 
questions  for  the  opinions  of  the  judges : — ^First,  a  common  person  brings  ^ 
his  action  against  another,  and  obtains  judgment;  issues  a  writ  of  fieri  facuu 
upon  that  judgment,  and  delivers  the  wnt  to  the  sheriff,  who,  in  execatiou 
thereof,  seizes  the  goods  of  the  defendant.  While  the  goods  remain  in  the 
sheriff's  hands,  and  oefore  he  has  sold  them,  a  writ  of  extent  in  aid  is  issaed 
against  the  same  defendant  as  debtor  of  a  debtor  of  the  crown,  tested  after  the 
seizure  under  the  fi^eri  faciaSf  and  is  delivered  to  the  said  sheriff:  shall  this 
writ  of  extent  be  executed  by  the  sheriff,  by  extending  the  same  goods,  seising 
them  into  the  king's  hands,  and  selling  them  to  satisfy  the  crown  s  debt,  with- 
out regard  to  the  writ  of  fieri  facias  under  which  he  had  first  seized  them  ? 
Secondly,  all  other  things  remaining  the  same,  does  it  make  any  difference 
whether  the  writ  of  extent  was  in  chief  or  in  aid  ?  Upon  the  first  question 
much  difference  of  opinion  has  long  existed ;  and  there  are  conflicting  decisions 
of  the  courts  of  law.  Your  Lordships,  therefore,  will  not  be  surprised  to  find 
that  the  Judges  have  not  been  able  to  agree,  and  that  it  has  become  my  duty  to 
state  my  opinion  upon  it.  I  apprehend  that  the  answer  to  this  question  de- 
pends upon  two  points :  first,  whether  the  property  in  the  goods  is  so  altered  by 
the  seizure  of  the  sheriff  under  the  fi/eri  facias^  that  the  extent  cannot  take 
effect )  and,  secondly,  whether  the  statute  38  H.  8,  c.  39,  s.  74,  bars  the  right 
of  the  crown.  As  to  the  first  point,  at  common  law  the  goods  of  the  debtor 
were  bound  from  the  teste  of  a  writ  of  fi^i  facias  at  the  suit  of  a  common 
person,  as  well  as  from  the  teste  of  the  king's  writ.  This,  as  to  common  per- 
sons, is  altered  by  the  statute  29  Car.  2,  c.  3,  s.  16,  since  which  they  are  bound 
only  from  the  delivery  of  the  writ  of  fieri  jfacias  to  the  sheriff.  The  crown, 
however,  not  being  named  in  that  statute,  *goods  are  still  bound  from  p^r^^ 
the  teste  of  the  king's  writ.  But  this  binding,  in  the  case  both  of  the  ■- 
king  and  of  a  common  person,  relates  only  to  the  debtor  himself  and  his  acts,  so 
as  to  vacate  any  intermediate  assignment  made  by  him  otherwise  than  in 
market  overt.  Philips  v.  Thompson,  3  Lev.  191.  (Per  Lord  Hardwicke, 
Lowthall  V.  Tonkins,  2  £q.  Cas.  Ab.  381,  and  per  Lord  jSUenborough  in  Payne 
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t,  Brewe,  4  Eaet;  588),  ,and  many  other  oases.  And  even  when  made  in  market 
overt  in  ihe  ease  of  the  king,  it  in  no  way  affeots  the  priority  of  conflicting 
writs.  The  role  as  to  priority  between  common  persons  always  was,  that  the 
writ  which  was  first  delivered  to  the  sheriff  should  be  first  executed  without  re- 
gard to  the  teste ;  but  between  the  king  and  a  subject,  that  the  king's  writ, 
uiough  delivered  last,  should  be  preferred  on  the  ground  expressed  by  Lord 
Coke  in  Quick's  case,  9  Bep.  129,  b.  Quando  jus  domini  Regis  et  subditt 
innmul  cancurrunt  jus  Regis  pra^erri  debet ;  and  this  also  without  regard  to 
ihe  teste.  If,  therefore,  a  writ  of  fieri  fiicicts  at  the  suit  of  a  common  person 
be  delivered  to  the  sheriff,  and  before  any  seizure  made  by  him  under  that  writ, 
a  writ  of  extent  at  the  suit  of  the  king,  tested  after  the  delivery  of  the  fieri 
facias,  be  delivered  to  him,  it  is  not  doubted  but  that  the  sheriff  would  be 
bound  to  execute  the  writ  of  extent  in  preference  to  the  fieri  facias.  In  the 
case,  indeed,  stated  by  your  Lordships,  the  sheriff  had  already  seised  under  the 
writ  oi  Jieri  faciasj  before  the  writ  of  extent  was  delivered  to  him.  What  then 
is  the  effect  of  that  seizure  ?  If  by  it  the  writ  oi  fi^eri  facias  is  executed,  if  the 
rights  of  the  king  and  of  the  subject  no  longer  run  together,  if  the  property  of 
the  goods  be  taken  out  of  the  debtor,  then  the  writ  of  extent  is  too  late,  it  has. 
nothing  on  which  to  operate.  But  if  the  seizure  of  the  goods  be  but  an  incep- 
*1371  ^^^  of  the  execution,  if  the  rights  of  the  "^king  and  the  subject  are  still 
^  conflicting,  if  the  general  property  in  the  goods  still  remain  in  the 
debtor,  then  the  maxim  will  still  apply,  and  the  king's  right  must  be  preferred. 
It  is  not  pretended  in  any  of  the  authorities,  except  in  some  supposed  loose 
dicta,  Uiat  by  seizure  of  the  ^oods,  any  property  therein  is  acquired  by  the  cre« 
ditor :  so  &r  is  this  from  bemg  the  case,  that  when  goods  were  seized  by  the 
sheriff  under  one  writ  (which  had  been  last  delivered),  it  was  held  that  he 
might  sell  under  the  writ  of  another  creditor  which  had  been  first  delivered, 
bat  under  which  he  had  not  seized :  Hutchinson  v,  Johnston,  1  T.  R.  729,  and 
see  Jones  v.  Atherton,  7  Taunt.  56.  Now,  if  the  seizure  under  a  writ  of  fieri 
facias  executed  the  writ,  if  it  changed  the  property  and  vested  it  in  the  credi- 
tor, how  came  it  that  the  sheriff,  having  seized  under  the  second  writ,  was  not 
compelled  to  sell  under  that  writ  ?  It  cannot  be  said  that  the  reason  was,  be- 
caoae  the  property  was  bound  and  altered  by  the  delivery  of  the  first  writ,  and, 
therefore,  the  goods  could  not  be  taken  under  the  last,  since  it  was  held  in 
Payne  v,  Drewe,  that  if  the  sheriff  sell  under  the  writ  last  delivered,  the  credi- 
tor, whose  writ  was  first  delivered,  cannot  follow  the  goods  or  their  proceeds, 
though  he  has  his  remedy  against  the  sheriff:  and  the  same  point  had  long  before 
been  determined  in  Smallcombe  v.  Cross,  1  Ld.  Raym.  251 ;  1  Salk.  820,  and 
other  cases.  It  seems  to  me  to  be  clear  from  these  cases,  that  the  seizure  of 
goods  by  the  sheriff  will  not  make  any  difference  as  to  the  rights  of  creditors 
ander  conflicting  writs,  any  more  than  the  teste  of  the  writ  does,  and  will  not 
Test  any  property  whatever  in  the  creditor  under  whose  writ  the  seizure  is  made 
in  the  case  of  common  persons )  why  then  should  it  make  any  difference  in  the 
*1381  ^^^^  ^^  ^^®  crown  and  a  subject  ?  "^It  is  true,  that  in  one  report  of  the 
^  case  of  Wilbraham  v.  Snow,  1  Lev.  282,  Lord  C.  J.  Kelynge  is  made  to 
tty,  <<  the  property  is  altered  from  the  owner  and  given  to  the  party  at  whose 
soit"  But  the  reporter  adds  a  qucere;  and  the  other  reports  of  the  same  case 
do  not  mention  this  supposed  dictum.  Again,  in  one  report  of  Clerk  v.  Withers, 
2  Ld.  Raym.  1075,  GU)uld,  J.,  is  made  to  refer  to  this  supposed  dictum  of  Lord 
p.  J.  Kelynge ;  but,  in  another  report  of  the  same  case,  6  Mod.  290,  Gould,  J., 
is  made  to  say,  only  that  Lord  C.  J.  Kelynge  held  in  Wilbraham  v.  Snowe, 
that  the  shenff  gained  a  general  property  by  seizure,  whereas  the  other  Judges 
held  that  he  gained  a  special  property  only  3  and  Powys,  J.,  is  made  to  say, 
that  the  genial  property  remained  perhaps  in  abeyance.  All  which  shows  only 
the  inaccuracy  of  the  reporters  on  the  doubtful  grounds  of  the  decision;  and, 
^  ^  special  property  in  the  sheriff,  is  quite  sufficient  ground  to  warrant  the 
decision,  no  other  ground  beyond  that  can  be  reasonably  taken  to  have  been 
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27th  of  July  aforesaid,  but  '^more  than  sufficient  to  satisfy  the  said  last-  r^j^oA 
mentioned  writs  of  extent,  and  paid  the  proceeds  arising  from  such  sale  ^ 
in  part  satisfaction  of  the  same  writs  of  Jfieri  facias,  and  the  said  extent  of  the 
22d  of  July  aforesaid ;  and  that  he  did  not  pay  any  part  in  satisfiiction  of  the 
said  writ  of  extent,  tested  the  21st  of  August,  1816,  the  whole  having  been  paid 
and  applied  by  him  in  part  satis&ction  of  the  moneys  due  on  the  said  several 
writs  of  fieri  faciasy  and  the  said  extent  of  the  22d  of  July  as  aforesaid. 

The  special  verdict  then  stated,  in  the  usual  form,  that  the  jury  upon  the 
whole  matter  were  ignorant  whether  there  were  at  the  time  of  issuing  the  extent 
of  the  21st  of  August  aforesud,  any  goods  and  chattels  of  the  said  Henry  Four- 
drinier  and  Thomas  Nicholls,  or  either  of  them,  liable  to  seizure  under  the 
same  extent,  and  afterwards  to  be  sold,  for  the  purpose  of  satisfying  the  debt 
of  the  crown  mentioned  in  the  same  writ  of  extent ;  and  prayed  the  advice  of 
the  Court  in  the  usual  way  upon  that  point.  Upon  this  special  verdict,  judg- 
ment was  given  by  the  Court  of  Exchequer  for  the  plaintifi  below,  in  Michael- 
mas term,  1824. 

In  Hilary  term,  1825,  the  defendant  below  sued  out  a  writ  of  error  returna- 
ble in  the  Council  Chamber,  nigh  the  said  Exchequer. 

The  common  errors  were  there  assigned,  and  the  defendants  in  error  joined  in 
error,  and  in  Hilary  term,  1827,  the  judgment  of  the  Court  of  Exchequer  was 
affirmed. 

The  plaintiff  in  error  afterwards  brought  a  second  writ  of  error,  returnable  in 
parliament,  upon  which  the  common  errors  were  assigned,  and  the  defendants 
in  error  joined  in  error. 

On  the  25th  of  May  and  25th  of  June  the  opinions  of  eight  of  the  Judges 
were  delivered  as  follows :  and  Lord  Tenterden's  on  the  11th  of  July. 

♦Pattbson,  J.  In  this  case  your  Lordships  have  propounded  two  r*i  05 
questions  for  the  opinions  of  the  judges : — First,  a  common  person  brings  *- 
his  action  against  another,  and  obtains  judment ;  issues  a  writ  of  fieri  facias 
upon  that  judgment,  and  delivers  the  wnt  to  the  sheriff,  who,  in  execution 
thereof,  seizes  the  goods  of  the  defendant.  While  the  goods  remain  in  the 
sheriff's  hands,  and  before  he  has  sold  them,  a  writ  of  extent  in  aid  is  issued 
against  the  same  defendant  as  debtor  of  a  debtor  of  the  crown,  tested  after  the 
seizure  under  the  fieri  facias,  and  is  delivered  to  the  said  sheriff:  shall  this 
writ  of  extent  be  executed  by  the  sheriff,  by  extending  the  same  goods,  seising 
them  into  the  king's  hands,  and  selling  them  to  satisfy  the  crown's  debt,  with- 
out regard  to  the  writ  of  fieri  facias  under  which  he  had  first  seized  them  ? 
Secondly,  all  other  things  remaining  the  same,  does  it  make  any  difference 
whether  the  writ  of  extent  was  in  chief  or  in  aid  ?  Upon  the  first  question 
much  difference  of  opinion  has  long  existed ;  and  there  are  conflicting  decisions 
of  the  courts  of  law.  Your  Lordships,  therefore,  will  not  be  surprised  to  find 
that  the  Judges  have  not  been  able  to  affree,  and  that  it  has  become  my  duty  to 
state  my  opinion  upon  it.  I  apprehend  that  the  answer  to  this  question  de- 
pends upon  two  points :  first,  whether  the  property  in  the  goods  is  so  altered  by 
the  seizure  of  the  sheriff  under  the  fieri  facias,  that  the  extent  cannot  take 
effect ;  and,  secondly,  whether  the  statute  33  H.  8,  c.  89,  s.  74,  bars  the  right 
of  the  crown.  As  to  the  first  point,  at  common  law  the  goods  of  the  debtor 
were  bound  from  the  teste  of  a  writ  of  fieri  facias  at  the  suit  of  a  common 
person,  as  well  as  from  the  teste  of  the  king's  writ.  This,  as  to  common  per- 
sons, is  altered  by  the  statute  29  Car.  2,  c.  3,  s.  16,  since  which  they  are  bound 
only  from  the  delivery  of  the  writ  of  fieri  facias  to  the  sheriff.  The  crown, 
however,  not  being  named  in  that  statute,  *goods  are  still  bound  from  pieiog 
the  teste  of  the  king's  writ.  But  this  binding,  in  the  case  both  of  the  I- 
king  and  of  a  common  person,  relates  only  to  the  debtor  himself  and  his  acts,  so 
as  to  vacate  any  intermediate  assignment  made  by  him  otherwise  than  in 
market  overt.  Philips  v.  Thompson,  8  Lev.  191.  rPer  Lord  Hardwicke^ 
Lowthall  V,  Tonkins,  2  Eq.  Cas.  Ab.  881,  and  per  Lord  EUenborough  in  Payne 
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V.  Drewe,  4  Eaat,  588),, and  many  other  oases.   And  even  when  made  in  market 
overt  in  the  case  of  the  king,  it  in  no  way  affects  the  priority  of  conflicting 
writs.    The  role  as  to  priority  between  common  persons  always  was,  that  the 
writ  which  was  first  delivered  to  the  sheriff  should  be  first  executed  without  re- 
gard to  the  teste ;  but  between  the  king  and  a  subject^  that  the  kind's  writ, 
though  delivered  last,  should  be  preferred  on  the  ground  expressed  by  Lord 
Coke  in  Quick's  case,  9  Bep.  129,  b.     Qttando  jus  domini  Regis  et  subditi 
imimul  concurrunt  Jus  Regis  pras/erri  debet ;  and  this  also  without  regard  to 
the  teste.    If,  therefore,  a  writ  of  Jieri  facicu  at  the  suit  of  a  common  person 
be  delivered  to  the  sheriff,  and  before  any  seizure  made  by  him  under  that  writ, 
ft  writ  of  extent  at  the  suit  of  the  king,  tested  after  the  delivery  of  the  Jieri 
facias,  be  delivered  to  him,  it  is  not  doubted  but  that  the  sheriff  would  be 
bound  to  execute  the  writ  of  extent  in  preference  to  the  Jieri  facias.    In  the 
case,  indeed,  stated  by  your  Lordships,  the  sheriff  had  already  seized  under  the 
writ  of  Jieri /(unaSf  before  the  writ  of  extent  was  delivered  to  him.     What  then 
is  the  effect  of  that  seizure  ?    If  by  it  the  writ  of  Jieri  facicu  is  executed,  if  the 
rights  of  the  king  and  of  the  subject  no  longer  run  together,  if  the  property  of 
the  goods  be  taken  out  of  the  debtor,  then  the  writ  of  extent  is  too  late,  it  has. 
DotluDg  on  which  to  operate.     But  if  the  seizure  of  the  goods  be  but  an  incep- 
*1371  ^^^  of  the  execution,  if  the  rights  of  the  '^king  and  the  subject  are  still 
^  conflicting,  if  the  general  property  in  the  goods  still  remain  in  the 
debtor,  then  the  maxim  will  still  apply,  and  the  king's  right  must  be  preferred. 
It  is  not  pretended  in  any  of  the  authorities,  except  in  some  supposed  loose 
dicta,  that  by  seizure  of  the  ^oods,  any  property  therein  is  acquired  by  the  ere* 
ditor :  so  &r  is  this  from  being  the  case,  that  when  goods  were  seized  by  the 
sheriff  under  one  writ  (which  had  been  last  delivered),  it  was  held  that  he 
might  sell  under  the  writ  of  another  creditor  which  had  been  first  delivered, 
bat  under  which  he  had  not  seized :  Hutchinson  v.  Johnston,  1  T.  R.  729,  and 
see  Jones  v,  Atherton,  7  Taunt.  66.     Now,  if  the  seizure  under  a  writ  of  Jieri 
facias  executed  the  writ,  if  it  changed  the  property  and  vested  it  in  the  credi- 
tor, how  came  it  that  the  sheriff,  having  seized  under  the  second  writ,  was  not 
eompelled  to  sell  under  that  writ  ?     It  cannot  be  said  that  the  reason  was,  be- 
cause the  property  was  bound  and  altered  by  the  delivery  of  the  first  writ,  and, 
therefore,  the  goods  could  not  be  taken  under  the  last,  since  it  was  held  in 
Payne  v,  Drewe,  that  if  the  sheriff  sell  under  the  writ  last  delivered,  the  credi- 
tor, whose  writ  was  first  delivered,  cannot  follow  the  goods  or  their  proceeds, 
though  he  has  his  remedy  against  the  sheriff:  and  the  same  point  had  long  before 
been  determined  in  Smallcombe  v.  Cross,  1  Ld.  Raym.  251  ^  1  Salk.  820,  and 
other  cases.     It  seems  to  me  to  be  clear  from  these  cases,  that  the  seizure  of 
goods  by  the  sheriff  will  not  make  any  difference  as  to  the  rights  of  creditors 
under  conflicting  writs,  any  more  than  the  teste  of  the  writ  does,  and  will  not 
vest  any  property  whatever  in  the  creditor  under  whose  writ  the  seizure  is  made 
in  the  case  of  common  persons ;  why  then  should  it  make  any  difference  in  the 
*1381  ^"^  ^^  ^^^  crown  and  a  subject  ?     *It  is  true,  that  in  one  report  of  the 
^  case  of  Wilbraham  v.  Snow,  1  Lev.  282,  Lord  0.  J.  Kelynge  is  made  to 
tty,  "  the  property  is  altered  from  the  owner  and  given  to  the  party  at  whose 
snit."    But  the  reporter  adds  a  qucere;  and  the  other  reports  of  the  same  case 
do  not  mention  this  supposed  dictum.    Again,  in  one  report  of  Clerk  v.  Withers, 
2  Ld.  Raym.  1075,  Qould,  J.,  is  made  to  refer  to  this  supposed  dictum  of  Lord 
C.  J.  Kelynge  y  but,  in  another  report  of  the  same  case,  6  Mod.  290,  Gould,  J., 
ift  made  to  say,  only  that  Lord  C.  J.  Kelynge  held  in  Wilbraham  v,  Snowe, 
that  the  sheriff  gained  a  general  property  by  seizure,  whereas  the  other  Judges 
held  that  he  gained  a  special  property  only;  and  Powys,  J.,  is  made  to  say, 
^t  the  general  property  remained  perhaps  in  abeyance.    All  which  shows  only 
the  iaaocuracy  of  the  reporters  on  the  doubtful  grounds  of  the  decision ;  and, 
u  a  special  property  in  the  sheriff,  is  quite  suffident  ground  to  warrant  the 
^ocision,  no  other  ground  beyond  that  can  be  reasonably  taken  to  have  been 
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established.  That  the  general  property  in  goods,  eyen  after  seisore,  remains 
in  the  debtor,  is  clear  from  this,  that  the  debtor  may,  after  seianre,  by  pay- 
ment suspend  the  sale  and  stay  the  execution  (The  Kng  r.  Bird,  Show.  87), 
and  have  back  his  goods  without  any  bill  of  sale,  or  assignment  from  the  sheriff 
or  creditor.  And,  again,  that  if  the  sheriff,  after  selling  a  sufficient  quantity 
of  the  goods  seized  to  satisfy  the  debt,  proceed  to  sell  more,  trover  will  1m 
against  him  at  the  suit  of  the  debtor.  But  if  the  property  by  seixure  is  taken 
out  of  the  debtor,  it  must  be  so  taken  as  to  all  the  goods  seized ;  and  what  has 
operated  to  restore  it  ?  Still  it  is  said,  that  by  the  seizure,  a  special  property 
vests  in  the  sheriff,  and  that  this  is  an  alteration  of  property  sufficient  to  protect 
the  rights  of  the  execution  creditor,  and  to  prevent  the  crown  from  taking 
otherwise  than  ^subject  to  those  rights.  It  is  undoubtedly  true,  that  the  p^Ag 
sheriff  docs,  by  the  seizure,  acquire  a  special  property  in  the  goods.  He  *- 
Biay  maintain  trespass  or  trover  for  them ;  Wilbraham  v.  Snowe,  3  Saund.  47, 
1  Sid.  438,  1  Vent.  62,  1  Keb.  282,  1  Mod.  30,  2  Keb.  588.,  S.  C;  MUd- 
may  V.  Smith,  2  Saund.  343 ;  he  is  answerable  to  the  creditor  if  they  be  rescued; 
and  he  is  bound  to  sell  them ;  Clerk  v.  Withers,  2  Ld.  Raym.  1075,  6  Mod. 
.290,  11  Mod.  34,  Salk.  322,  Holt,  303,  646,  S.  G.  But  on  full  considera- 
tion, it  seems  to  me  that  this  property  vested  in  the  sheriff  by  seizure,  is  merely 
that  which  results  from  his  being  the  appointed  officer  of  the  law,  and  to  enable 
him  to  sell  the  goods  and  raise  the  money,  not  that  thereby  the  property  is 
taken  out  of  the  debtor.  The  goods  are,  in  substance,  in  custodia  legUj  the 
seizure  made  by  the  officer  of  the  law  is  for  the  benefit  of  those  who  are  by  law 
entitled,  it  is  made  against  the  will  of  the  debtor,  and  no  property  is  transfer- 
red by  any  act  of  his  to  the  sheriff.  In  this  respect  it  differs  from  all  cases  of 
special  property,  and  of  oharees  on  goods  created  by  the  debtor  while  he  has 
the  absolute  dominion  over  the  goods.  It  is  conceded,  that  the  crown  cannot 
avoid  an  equitable  mortgage  ]  Casberd  v.  Attorney-General,  6  Price,  411 :  or 
the  lien  of  a  factor ;  The  King  v.  Lee,  6  Price,  369 :  or  of  a  wharfinger  j  The 
King  V.  Humphrey,  1  M'Cleland  &  Younge,  173 :  or  a  bond  fide  assignment 
in  trust  for  creditors ;  The  King  v.  Watson,  West  on  Extents,  115 :  or  any 
other  similar  assignment  or  charge ;  because  they  are  created  when  the  debtor  has 
legal  power  and  authority  to  create  them,  and  attach  upon  the  goods  before  the 
process  of  the  crown,  and  the  crown  can  only  take  the  soods  subject  to  such 
liabilities  as  the  debtor  has  legally  created.  In  the  case,  nowever,  of  a  seiinre 
by  the  sheriff,  the  debtor  has  created  no  liability,  and  the  crown  has  a  right  to 
say  that  the  sheriff,  whilst  the  goods  *are  in  his  hands,  holds  them  for  ^^^q 
the  benefit  of  any  one  who  may  have  a  legal  charge  against  them  as  the  ^ 
property  of  the  debtor.  One  instance,  apparently  showing  that  a,  fieri /ados  is 
executed  by  seizure  of  the  goods,  is,  that  of  the  bankruptcy  of  the  debtor  after 
seizure  and  before  sale,  in  which  case  the  assignment  of  the  commissioners  does 
not  pass  the  property  in  the  goods  to  the  assignees,  although  it  relates  back  to 
the  act  of  bankruptcy,  and  although  the  words  of  the  statute  21  Jao.  1,  c.  19, 
s.  9,  respecting  the  distribution  of  bankrupts'  effects,  compels  creditors  npon 
judgments,  whereof  there  is  no  execution  or  extent  served  and  executed  npon 
the  lands  or  goods  before  the  bankruptcy,  to  come  in  paripasiu  with  other  credi- 
tors. And  even  a  fraction  of  a^ay  is  made  in  favour  of  the  fieri  fiMcioi :  Tho- 
mas V,  Desanges,  2  B.  &  A.  586.  It  is  argued,  therefore,  that  the  courts  of 
law,  by  holding  that  seizure  under  an  execution  before  an  act  of  bankruptcy, 
prevents  the  execution  creditor  from  being  driven  to  come  in  with  the  other 
creditors,  have,  in  effect,  held  that  by  such  seizure  the  execution  is  served  and 
executed.  Now,  it  is  to  be  observed^  that  at  the  time  of  the  passing  the  21 
Jac.  1,  goods  were  bound  from  the  teste  of  &  fieri  fisicioi  as  against  the  debtor's 
own  acts,  and  it  seems  not  improbable  that  this  provision  of  the  statute  might 
be  intended  to  guard  against  creditors  who  might  have  sued  out  a  writ,  and  so 
bound  the  debtor's  goods,  but  still  abstained  from  putting  it  in  force  till  afler 
an  act  of  bankruptoyi  which  would  be  in  conformity  to  the  principle  of  the 
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snbBeqnent  aeot.  11,  as  to  goods  in  possession  of  tHe  bankrupt  by  consent  of 
the  true  owner.  Besides,  the  goods  when  seiced|  are  the  eoods  of  the  debtor; 
and  if  the  effect  of  the  seizure  were  to  be  done  away  with  oy  a  subsequent  act 
*U11  ^^  bankruptcy,  it  would  enable  the  debtor,  by  his  own  act,  to  ^defeat  the 
^  creditor.  The  Courts,  therefore,  have  construed  the  words  in  that  act 
as  applying  to  a  seizure,  and  not  to  a  saJe.  At  all  events,  whether  this  con- 
jecture be  right  or  wrone,  the  decisions  amount  only  to  a  construction  of  words 
in  a  particular  act  of  paniament  with  reference  to  the  scope  and  object  of  the 
act,  and  cannot  affect  the  general  law ;  and  it  is  also  to  be  remembered  that  the 
crown  is  not  mentioned  in,  or  bound  by  that  act.  The  case  of  Clerk  v.  Withers, 
2  Ld.  Raym.  1072,  6  Mod.  290,  and  other  places,  is  also  pressed  as  establish- 
ing the  doctrine  that  the  property  is  taken  out  of  the  debtor  by  the  sheriff's 
eeizore;  but  no  such  doctrine  is  there  laid  down. 

The  facts  of  the  case  were  shortly  these :  an  administrator  recovered  a  judg- 
ment by  default  against  Clerk,  he  sued  out  9k  fieri  facias^  and  Withers,  the  then 
fiheriff,  seized  Clerk's  goods.  Before  sale  the  administrator  died,  then  Clerk 
sued  Withers  (who  had  gone  out  of  office  in  the  mean  time)  to  have  restitution 
of  his  goods,  contending  that,  as  the  plaintiff  was  an  administrator,  his  executor 
or  administrator  could  not  have  the  benefit  of  the  judgment,  and  that  any  new 
administrator  de  bonis  nan  could  not,  because  the  judgment  was  by  default. 
Another  point  was  raised,  which  is  not  material  here,  as  to  Withers  having 
qnitted  office.  After  much  argument  it  was  held,  that  the  action  would  not 
lie,  because  Clerk  was  discharged  from  the  debt  by  the  seizure  of  the  sheriff 
ad  valentiam,  and  that  the  sheriff  having  seized  in  the  lifetime  of  the  plaintiff, 
most  account  to  his  representative.  All  this  is  perfectly  consistent  with  the 
position,  that  the  seneral  property  in  the  goods,  even  after  seizure,  remained  in 
Clerk,  and  establishes  only  that  the  debtor  himself  cannot  defeat  an  execution 
once  begun,  nor  get  back  his  goods  after  a  seizure  under  9k  fieri  facias^  without 
payment  of  the  debt. 

*1421  *^^  ^^  argued,  also,  that  when  goods  are  once  seized  under  a  fi^faciasy 
-'  the  sheriff  must  go  on  to  perfect  the  execution ;  and  that  even  a  writ  of 
error  will  not  operate  as  a  supersedeas.  The  cases  to  establish  this  position  are 
somewhat  confused;  but,  admitting  it  to  be  established,  the  doctrine  of  change 
of  property  does  not  follow,  for  the  bringing  the  writ  of  error  is  here  abo  the 
aet  of  the  debtor  himself.  For  these  reasons,  and  on  the  authority  of  the  cases 
I  have  mentioned,  and  some  others  to  which  I  must  refer  hereafter,  I  conceive 
that  the  property  in  the  goods  is  not  so  altered  by  the  seizure  of  the  sheriff 
nnder  ^e  fieri  facias  as  that  the  extent  cannot  take  effect. 

I  come  now  to  consider  what  is  the  effect  of  the  statute  83  Hen.  8,  c.  89, 
\  74.  Premising  that  it  appears  to  me  somewhat  doubtful  whether  that  sec- 
tion applies  to  any  writ  of  extent  issued  in  the  first  instance,  commonly  called 
an  immediate  writ  of  extent,  and  whether  it  was  not  intended  to  apply  only  to 
the  king's  writs  of  execution  after  judgment,  or  award  of  execution  obtained  by 
bim  in  a  suit,  I  am  of  opinion  that,  if  it  does  apply  to  such  an  extent  as  the 
present,  it  does  not,  under  the  circumstances  stated,  prevent  its  priority.  That 
Btatnte  created  certain  new  courts,  and  it  must  be  admitted  that  it  gave  the 
king  some  new  rights;  for  the  fiftieth  section  gives  to  bonds  made  to  the  king 
the  effect  of  statutes  staple ;  and  the  fifty-third  section  gives  the  king  the  same 
remedy  on  those  bonds  as  the  subject  had  had  on  statutes  staple.  Then,  after 
Tarions  other  matters,  comes  the  seventy-fourth  section,  at  a  great  distance,  and 
it  is  this :  ^<  That  if  any  suit  be  commenced  or  taken,  or  any  process  be  here- 
^r  awarded  for  the  king,  for  the  recovery  of  any  of  the  king's  debts,  that  then 
the  same  suit  or  process  shall  be  preferred  before  the  suit  of  any  person  or 
peraons.  And  that  our  soverei^  lord  the  king,  his  heirs,  and  successors,  shall 
*1431  ^^^  *first  execution  against  any  defendant  or  defendants  of  and  for  his 
^  said  debt,  before  any  other  person  or  persons,  so  alwavs,  that  the  king's 
soit  be  taken  or  commenced,  or  process  awarded  for  the  said  debt,  at  the  suit 
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of  our  said  Boyereign  lord  the  king,  his  heirs,  or  sacoesson,  before  judgment 
giyen  for  the  said  other  person  or  persons.'' 

NoW;  in  order  to  arrive  at  the  true  meaning  of  this  claose,  I  think  we  most 
look  at  the  state  of  the  law  before  and  at  the  time  of  the  passing  of  the  aet 
At  common  law  the  king  might,  by  his  writ  of  protection,  prevent  anj  subject 
from  suing  his  debtor  at  all  until  the  king's  debt  was  salasfied.  Co.  lit  131. 
By  statute  25  Edw.  3,  o.  19,  it  was  provided,  that  notwithstanding  sach  writs 
of  protection,  the  subject  creditor  might  sue  the  debtor  to  judgment,  bat  not 
have  execution  till  the  kind's  debt  was  satisfied;  and  if  the  creditor  would 
undertake  for  the  king's  debt,  he  should  then  have  execution  both  for  it  and 
his  own.  Such  writs  of  protection  have  long  since  ceased,  and  Lord  Coke  says, 
that  he  cannot  say  anjrthing  of  them  for  his  own  experience,  but  there  is  no 
doubt  that  they  were  in  use  at  the  time  of  the  passing  33  Hen.  8,  that  act 
having,  by  the  fiftieth  section,  made  bond  debts  to  the  king  binding  on  the 
land  of  the  debtor  from  the  date  of  the  bond,  which  they  were  not  before.  The 
seventy-fourth  section  seems  to  have  been  inserted  for  the  benefit  of  the  sabject, 
primarily  with  a  view  to  land,  and  so  as  to  prevent  the  king's  bonds  from 
binding  the  land  as  against  the  judgment  of  a  subject,  which  also  bound  the 
land,  unless  the  king,  by  putting  his  bond  in  force  before  such  judgment  ob- 
tained, had  expressed  his  intention  so  to  bind  the  land ;  but  the  seventy-fourth 
section  was  also  inserted,  as  it  seems  to  me,  with  a  reference  to  the  very  pre- 
rogative of  the  king,  of  preventing  the  execution  of  the  subject;  and  so,  having 
first  execution  himself,  restricted  as  it  was  *by  25  Edw.  3,  c.  19 ;  and  ^^^ 
in  this  view  it  applies  to  all  proceedings  for  recovery  of  the  king's  debts,  ^ 
and  to  executions  aeainst  goods  as  well  as  lands ;  and  it  abridges  the  power  of 
the  crown,  as  it  has  been  considered  to  do  in  The  Attorney-General  v.  Andrew, 
Hardr.  27,  and  in  7  Rep.  92,  Cecil's  case,  and  other  cases.  For  since  the  33 
Hen.  8,  the  crown  cannot  interpose  and  prevent  the  subject's  execution,  when 
he  has  obtained  judgment  before  the  crown  process  is  awarded :  but  in  that  case 
the  subject  may  sue  out  his  execution,  and  reap  the  fruits  of  it,  if  he  can  sell 
before  the  king's  execution  comes  into  the  sheriff's  hands.  By  obtaining  a 
judgment  before  the  crown  process  awarded,  the  subject  entitles  himself  to  ran 
a  race  with  the  crown,  so  to  speak,  which  he  could  not  do  before  the  stat  33 
Hen.  8,  nor,  as  I  apprehend,  can  do  even  now,  where  he  has  not  so  obtained  jodg- 
ment.  Although  in  all  cases,  according  to  The  Attomey-Grenend  v.  Fort,  re- 
ported in  a  note  to  The  King.  v.  Giles,  8  Price,  364,  if  the  crown  suffers  the 
goods  to  be  sold  under  njieri  facias  before  it  interposes,  its  prooess  is  too  late, 
whether  sued  out  before  or  after  judgment  obtained  by  the  subject  Thestot. 
88  Hen.  8,  only,  as  I  humbly  conceive,  enables  the  subject  to  run  a  race  with 
the  crown  in  certain  cases,  but  it  leaves  the  issue  of  that  race  to  depend  on  the 
common  law  maxim,  which* I  stated  long  ago,  <<  Quando  jtu  dominirt^^ 
Muhdtti  irmmul  concurrunt  jus  regis  prseferri  debety'  which  maxim  is  no* 
denied,  and  is  established  by  numerous  cases.  Otherwise,  if  the  words  of  the 
seventy-fourth  section  are  to  be  taken  in  their  literal  sense,  this  absurd  conse- 
quence, among  others,  would  follow  \  that  if  a  subject  obtained  judgment^  bat 
did  not  take  out  execution  for  six  months,  another  subject  might  in  the  interim 
Gjommence  a  suit,  proceed  to  judgment,  take  out  a  fieri  facias  and  deliver  it  to 
the  sheriff,  and  so  obtain  "^^priority ;  but  that  the  crown  could  not :  or,  as  pit|^5 
it  is  well  put  in  the  argument  in  Rorke  v.  Dayrell,  4  T.  R.  406,  if  A.  recover  ^ 
judgment  against  the  king's  debtor  on  the  1st  of  January,  but  do  not  deliver  his 
writ  of  execution  till  the  4th,  and  B.  also  recover  judgment  against  the  same 
person  on  the  3d,  and  deliver  his  writ  on  the  same  day,  and  on  the  2d  an  extent 
issues  at  the  suit  of  the  crown,  and  is  delivered  to  the  sheriff,  according  to  the 
construction  contended  for  this  absurdity  would  follow,  that  the  king  would  not 
be  preferred  as  against  A.,  though  he  would  as  against  B.,  and  yet  it  most  be 
admitted  that  B.  is  entitled  to  a  preference  against  A.  The  literal  meaning  of 
the  words  of  this  section  cannot,  therefore,  m  adopted;  nor  am  I  able  to  see 
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any  oonstraetioii  that  can  reasonably  be  pat  upon  the  statute  other  than  that 
wluch  I  have  imperfectly  expressed,  bat  will  be  found  infinitely  better  stated 
in  Mr.  Baron  Graham's  judgment  in  this  very  case,  8  Price,  362,  and  in  Lord 
Cbief  Baron  Maodonald's  judgment  in  The  King  v.  Wells  and  Allnutt.(a)  Mr. 
West  says,  in  his  book  on  extents,  p.  108,  that  the  statute  33  H.  8,  gave  the 
crown  a  new  kind  of  execution  for  all  its  debts,  a  species  too  of  execution  which 
before  the  statute  was  the  subject's,  and  the  subject's  only.  This  he  deduces 
from  the  fiftieth  and  fifty-third  sections  of  that  act.  I  think  that  he  is  wrong 
in  that  view  of  the  statute,  and  that  the  proceeding  by  extent  in  the  first 
instance  at  the  suit  of  the  crown  existed  long  before  the  statute  of  33  H.  8,  and 
was  only  modified  and  restricted  by  that  act.  But  whether  he  be  right  or 
wrong  is  not,  in  my  humble  opinion,  material,  for  even  if  he  be  right,  I  still 
hold  that  the  true  construction  of  the  statute  is  that  which  I  have  already 
expressed. 
*1461      *^  ^^  ^^^  proceed  to  consider  some  of  the  cases  in  which  the  ques* 

^  tion  has  arisen  or  been  discussed.  And,  first,  the  case  of  Uppom  v. 
Summer,  2  Bl.  1251,  1294.  In  that  case  the  sheriff,  on  the  18th  of  April, 
seized  one  Cairn's  goods  under  ^,  fieri  facias  at  the  suit  of  Uppom,  the  plaintiff, 
reinmable  on  the  12th  of  May.  On  the  24th  of  April,  before  sale,  an  extent 
was  sued  out  and  delivered  to  the  sheriff.  The  sheriff  sold  under  the  extent 
and  returned  nuUa  bona  to  the  fieri  facias,  upon  which  Uppom  brought  his 
action  for  a  fialse  return.  A  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  of  Common  Pleas  on  a  case.  The  plaintiff's  counsel  first 
admitted  that  they  could  not  support  their  case,  and  the  verdict  was  set  aside ; 
but  afterwards,  on  their  application,  the  court  let  them  in  to  argue  it.  It  was 
argued  by  Serjeant  Walker,  for  the  plaintiff,  who  put  the  case  on  the  statute 
83  H.  8,  c.  39.  The  judgment  was  given  by  Qould,  J.,  in  Easter  term  9  G.  3, 
delivering  the  opinion  of  Lord  C.  J.  De  Grey,  himself,  Nares,  and  Blackstone, 
Js.  He  grounds  his  judgment,  first,  on  the  statute  of  33  Hen.  8,  as  to  which 
I  have  already  spoken ;  and,  secondly,  on  authorities  which  I  will  proceed  to 
examine.  He  first  distinguishes  Stringefellow's  case.  Dyer,  67  b,  as  not  having 
arisen  on  a  judgment,  but  on  a  statute  staple,  and,  therefore,  not  being  within 
the  provisions  33  Hen.  8 ;  and  then  relies  on  the  cases  of  Lechmere  v,  Tho- 
longhgood,  8  Mod.  236,  and  The  Attorney-General  v.  Andrew,  Hardr.  23,  and 
on  a  passage  in  Lord  C.  J.  Comyns's  Digest,  tit.  Debt  (G.  8),  who,  after 
reciting  33  Hen.  8,  says,  "Therefore,  if  execution  be  upon  a  judgment. against 
the  king's  debtor,  and  before  a  venditioni  exponas,  an  extent  comes  at  the 
king's  suit,  those  goods  cannot  be  taken  upon  the  extent;"  and  cites  for  this 
^1471  ^<^^^^^  ^^®  ^^^  esses  just  above  mentioned.     And  Gould,  J.,  also  men- 

-j  tions  the  case  of  The  King  t;.  Dickenson,  Parker,  262.  That  was  a 
question  as  to  the  administration  of  assets,  in  which  the  point  decided  was^ 
that  a  judgment  creditor  of  the  deceased  should  be  preferred  to  a  simple  con- 
tract creditor,  who,  being  a  debtor  to  the  crown,  had,  after  the  death  of  the 
deceased,  procured  an  extent  in  aid.  A  case  wholly  foreign  to  the  question  in 
Uppom  V,  Summer.  The  authorities,  therefore,  on  which  Lord  C.  B.  Comyns 
and  Gould,  J.,  rely,  are  reduced  to  the  two  before  mentioned,  Lechmere  v, 
Thoroughgood,  and  The  Attorney-General  t^.  Andrew.  Gould,  J.,  says,  that 
the  former  of  these  cases  is  obscure,  arising  from  its  being  reported  piecemeal, 
ud  in  different  books,  and  recommends  reading  them  in  order  of  time,  as  they 
occur,  vis.,  the  pleadings  2  Jac.  2,  2  Yentr.  159 ;  the  first  argument,  4  Jao.  2, 
3  Hod.  236;  the  second  argument  and  judgment,  1  W.  &  M.,  Comb.  123, 1 
Show.  12 ;  and  a  subsequent  action  between  the  same  parties,  in  effect,  in  the 
Common  Pleas  in  Lechmere  v.  Toplady,  2  Yentr.  169.  I  have  read  them  all 
ui  that  order,  and  although  there  are  some  loose  dicta  and  extia-judicial  mat- 
ters stated,  yet  it  is  easy  to  find  out  what  points  were  really  determined ;  and 
they  were  simply  these :  first,  that  in  an  action  of  trespass  by  assignees  of  a 

(a)  Reported  in  a  note  to  Thnrston  v.  Mills,  16  East,  278. 
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bankrapt  against  a  sheriff  who  had  seiied  goods  under  a  ^fieri  facias  after  a 
secret  act  of  bankruptcy,  the  sheriff  could  not  be  made  a  trespasser  by  reladoo: 
this  was  Lechmere  v.  Thoroughgood :  and,  secondly,  that  in  an  action  of  trover 
for  the  same  seizure  against  the  execution  creditor,  the  judgment  for  the  sheriff 
in  the  action  of  trespass  was  a  good  bar  by  way  of  estoppel :  that  was  Lech- 
mere V.  Toplady.  I  do  not  mean  to  say  that  I  at  all  agree  to  the  decision  on 
the  last  point ;  but  it  was  the  point  decided,  and  the  only  '*'point.  With  ^^^ 
respect  to  Lechmere  v.  Thoroughgood,  the  facts  were  shortly  these : —  ^ 
The  sheriff  seized  goods  of  one  Toplady,  on  the  29th  of  April,  under  a  fieri 
facicuj  after  a  secret  act  of  bankruptcy,  committed  on  the  28th  of  April;  and, 
whilst  the  goods  remained  in  his  hands  unsold,  viz.,  on  the  4th  of  May,  in 
extent  at  the  suit  of  the  crown  against  Toplady  was  delivered  to  him.  On  the 
5th  of  May,  a  commission  of  bankruptcy  issued  against  Toplady,  under  which 
the  plaintiffs  were  appointed  assignees,  and  sued  the  sheriff  in  trespass.  A 
special  verdict  was  found,  and  it  was  held  that  the  action  would  not  lie.  Some 
of  the  reports  say,  that  it  was  held  that  the  extent  oame  too  late ;  but  this 
point  could  not  have  been  determined;  for  the  crown  was  no  party  to  the  suit, 
and  was  not  heard;  therefore  no  right  of  the  crown  could  be  decided  in  it. 
Again,  the  crown  and  the  execution  creditor  were  on  the  same  side ;  the  sheriff, 
the  defendant,  having  seized  for  both :  no  point,  therefore,  as  between  them, 
could  arise  in  the  case,  especially  as  the  defendant  succeeded,  because  it  was 
held  that  the  sheriff  could  not  be  made  a  trespasser  by  relation.  All  the 
reports  agree  in  statins  that  to  be  the  point  decided :  even  Gomberbach  so 
states,  although  he  ma^es  Lord  Holt,  C.  J.,  say,  '^  The  property  in  goods  is 
vested  by  the  delivery  of  the  fieri  facicu,  and  the  extent  afterwards  for  the 
king  comes  too  late,  and  this  by  the  statute  of  frauds  and  perjuries."  This 
must  be  a  mistake :  it  is  contrary  to  Lord  Holt's  own  position  in  Smalloomb  v. 
Cross,  1  Ld.  Raym.  251.  It  is  wholly  beside  the  question  before  him,  and 
makes  him  consider  the  statute  of  frauds  as  binding  on  the  king,  who  is  not 
named  in  it.  Lord  Mansfield,  in  Cooper  v.  Chitty,  1  Burr.  20,  says,  that  Lord 
Holt  could  never  say  that  the  property  in  the  goods  vested  by  the  delivery  of  the 
fieri  facias,  and  that  the  ^extent  for  the  king  afterwards  came  too  late,  r^^^g 
and  adds, — '<  No  inception  of  an  execution  can  bar  the  crown ;"  and  *- 
Lord  EUenborough  also  points  out.  the  inaccuracy  of  Comberbach  very  foiciblj 
in  Payne  v,  Drewe,  4  East,  539. 

With  respect  to  the  case  of  The  Attomey-Gkneral  v.  Andrew,  Hardr.  27,  i^ 
b  quite  apparent,  from  a  perusal  of  that  case,  that  the  execution,  which  was  bj 
elegit,  was  perfected  and  completed  'by  delivery  of  the  lands  before  the  king's 
writ  issued ;  and  then,  as  Lord  C.  B.  Steel  says,  ''  the  subject's  title  is  prior 
to  the  king's,  and  is  executed."  The  same  law  and  the  same  consequences 
have  since  been  held  to  attach  in  The  Attorney-General  v.  Fort,(a)  and  in 
Swain  v,  Morland,  1  Bro.  &  Bing.  370.  These  two  cases  cited  do  not,  there- 
fore, bear  out  the  position  of  Lord  C.  B.  Comyns,  nor  the  decision  in  Uppom 
V.  Sumner ;  and  that  decision  must  be  supported  if  at  all  on  the  statute  33 
Hen.  8,  on  which  I  have  already  remarked. 

The  next  case  is  Rorke  v.  Dayrell,  4  T.  R.  402  :  that  case  was  deeided  prin- 
cipally on  the  authority  of  Uppom  v,  Sumner,  and  the  authorities  there  cited; 
and  if  they  are  shown  to  be  wrong,  the  decision  in  Rorke  v,  Bayrell  is  wrong 
also.  Lord  Kenyon  puts  the  case  on  the  ground  of  change  of  property;  for, 
he  says,  '<  That  as  lon^  as  the  property  of  the  debtor  remains  unaltered,  and 
an  execution  at  the  suit  of  a  subject,  and  an  extent  at  the  king's  suit  issue 
i^inst  the  debtor,  the  title  of  the  latter  must  prevail :  for  the  point  to  be  con- 
sidered in  these  cases  is,  in  whom  is  the  property  ?"  He  adds,  *'  I  have  always 
understood  it  to  be  clear  and  settled  (and  this  question  has  very  freqacntly 
occurred  in  the  ^Exchequer),  that  if  an  extent  at  the  suit  of  the  crown  r^jgo 
be  tested  prior  to  the  time  when  the  subject's  execution  is  delivered  to  ^ 
the  sheriff;  the  former  shall  have  the  preference.     But  as,  by  the  common  law, 

(a)  Reported  in  a  note  to  8  Price,  864. 
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abridged  as  it  is  by  tbe  statute  of  frauds,  the  property  of  the  debtor's  goods  is 
bound  by  delivery  of  the  writ  to  the  sheriff,  there  then  remains  no  property  in 
the  debtor  on  which  the  prerogative  of  the  crown  can  attach/'  Now,  with  all 
possible  respect  for  everything  which  fell  from  Lord  Kenyon,  I  humbly  con- 
ceive that  he  has  here  confounded  the  binding  the  property  in  goods,  and  the 
alteration  of  the  property,  and  that  he  is  mistaken  in  supposing  that  the  pro- 
perty in  goods  is  or  ever  was  at  all  bound  or  altered,  either  by  the  te$ie  or  de- 
liTerj  of  the  writ,  as  regards  conflicting  writs  ]  and  that  the  binding  is  only  as 
regards  the  debtor  himself,  as  I  have  before  shown ;  and  if  so,  the  very  foun- 
dation of  his  judgment  fails.  The  other  judges  put  the  case  on  the  stat.  83 
Hen.  8. 

These  are  the  only  decisions  in  favour  of  the  subject's  execution  :  for  Thurs- 
ton r.  Mills,  16  East,  254,  went  off  on  another  point.  Against  them  are  the 
uniform  decisions  of  the  Court  of  Exchequer;  one  of  which  is  reported  at 
length,  viz..  The  King  t7.  Wells  and  AUnutt,  in  the  note  to  Thurston  v.  Mills, 
16  East,  278.  This  is  subsequent  to  both  Uppom  v.  Sumner  and  Rorke  v, 
Bayrell,  which  are  cited  and  relied  on  in  argument.  Now,  without  fully 
agreeing  to  every  word  that  is  said  by  Lord  C.  B.  Maodonald,  in  giving  the 
judgment  of  the  Court  (some  of  whose  positions  according  to  the  letter,  I  con- 
fess, appear  to  me  untenable),  I,  for  one,  am  perfectly  satisfied  with  the  general 
leisons  given  in  that  judgment.  The  same  point  was  aeain  discussed  and  de- 
cided in  The  King  v,  Sloper  and  Allen,  6  Price,  114,  which  is  still  later. 
*j^l1  *There  are  other  prior  cases  to  which  I  would  briefly  refer ;  and  first, 
^  Stringefellow  v,  Brownesoppe,  Dyer,  67  b,  which  was  decided  in  Mich, 
term  3  Edw.  6,  seven  or  eight  years  after  33  H.  8.  In  that  case  the  sheriff 
Beixed  Brownesoppe's  ffoods  under  an  extendi  facias  upon  a  statute  staple 
at  the  suit  of  Stringefellow,  and  before  any  writ  of  liberate,  the  king's  writ 
of  extent  came  into  his  hands,  and  the  Court  held  that  the  king's  writ  should 
he  preferred,  because  the  property  in  the  goods  was  not  in  Stringefellow 
before  they  were  delivered  to  him  by  writ  of  liberate.  It  is  said  that 
this  is  no  authority  to  the  present  point,  for  that  the  extendi  facias  is  in  nature 
of  a  judgment,  and  the  liberate  is  the  execution ;  therefore,  as  a  judgment 
operates  no  change  of  property,  so  neither  does  seizure  into  the  king's  hands 
under  an  extendi  fiicias;  but  that  as  delivery  under  a  liberate  operates  a 
change  of  property,  so  does  seixure  under  a  fieri  facias.  Now  I  cannot  under- 
stand this  reasoning  at  all.  I  can  see  that  the  award  of  an  extendi  fiicias  may 
be  and  is  analogous  to  a  judgment ;  but  how  a  seizure  under  it  can  be  so  I  am 
at  a  loss  to  comprehend.  Agun,  I  can  see  how  delivery  under  a  liberate  of 
the  specific  goods  to  the  creditor,  as  is  always  done,  may  be  and  is  analogous 
to  Bale  under  a  fieri  facias,  which  directs  the  sheriff  to  make  money  of  the 
goods ;  but  how  the  mere  seizure  into  the  sheriff's  hands  under  a  fieri  facias 
shonld  be  analogous  to  delivery  over  to  the  creditor  under  a  liberate,  I  am  at  a 
loss  to  comprehend.  I  apprehend  that  seizure  under  an  extendi  facias  is  the 
inception  of  the  execution,  and  so  is  seizure  under  a  fieri  facias ;  delivery  under 
ft  liberate  is  the  completion,  and  so  is  sale  under  a  fieri  facias.  The  only  dif- 
«jg2i  '<&i%nce  is  that  a  liberate  must  issue  to  enable  the  ^sheriff  to  deliver  in 
^  the  one  case,  whereas  in  the  other  he  may  and  ought  to  sell  without  a 
Tenditioni  exponas;  but  this  difference  cannot  vary  the  effect  of  the  seizure. 
The  principle  established  in  Stringefellow's  case,  is,  in  the  words  of  Lord 
Mansfield,  that  no  inception  of  an  execution  can  bar  the  crown.  Stringefellow's 
case  was  against  the  opinion  of  some  of  the  profession  at  the  time,  but  it  has 
been  recognised  as  good  law  many  times  since,  and  seems  to  me  to  be  directly 
in  point.  Next  comes  Curson's  case,  3  Leon,  239,  4  Leon,  10,  which  only 
shows  that  after  delivery  under  a  liberate  the  king's  writ  is  too  late.  In  The 
King  V.  Peck,  Bunb.  8,  it  was  taken  for  granted  that  if  an  extent  comes  after 
eetzure  under  a  fieri  fiusias  and  before  sale,  it  shall  be  preferred. 

In  The  Attorney-General  v.  Capel.  2  Show,  480,  the  point  decided  arose  out 
of  a  bankmptoyy  the  king's  writ  being  preferred  after  an  act  of  bankruptcy, 
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and  before  aasignment  by  the  oommissionen.  It  is  not  in  point  to  the  present 
question;  bat  at  the  end  of  the  judgment  are  these  words: — "Extents  have 
been  held  good  that  have  been  made  upon  goods  actually  levied  by  yirtue  of  a 
fieri  facias^  and  in  the  sheriff's  custody ;  the  extent  coming  before  a  bill  of  sale 
made^  so  as  the  property  was  not  altered/' 

Also  in  Smallcomb  v.  Buckingham,  5  Mod.  376,  which  is  the  same  case  as 
b  elsewhere  called  Smallcomb  v.  Gross,  there  is  a  dictum  to  the  same  effect; 
and  many  others  in  other  places :  all  which  dicta  I  merely  notice  to  put  them 
in  opposition  to  other  dicta  as  to  the  vesting  and  alteration  of  property  by 
seizure.  Lastly  comes  the  case  of  The  Eling  v.  Cotton,  Parker,  112.  That 
was  the  case  of  goods  seized  under  a  distress  for  rent;  and  it  was  held 
"^that  they  were  still  liable  to  be  taken  under  an  extent  at  the  suit  1^153 
of  the  king,  though  in  custody  of  the  law,  and  therefore  privil^ed  *- 
from  being  taken  in  execution  by  a  subject.  It  is  said  that  this  case 
is  not  in  point,  because  no  property  at  all  in  the  goods  is  gained  by  the 
distrainor,  who  can  neither  maintain  trespass  nor  trover  for  them ;  and  that 
such  is  the  ground  of  the  decision,  inasmuch  as  it  lay  on  the  claimant  in  the 
Exchequer  to  prove  property  in  himself  against  the  crown.  Now,  on  looking 
at  the  whole  of  the  elaborate  judgment  of  Lord  C.  B.  Parker  in  that  case,  I  do 
not  find  that  he  puts  the  case  on  the  form  of  the  pleading,  but  on  the  general 
principle  that  the  property  is  not  altered,  and  therefore  the  king  has  preference : 
and  throughout  his  judgment  he  cites  cases  as  to  the  effect  of  seixure  under  a 
fieri  facias,  proceeding  upon  that  principle.  I  consider,  therefore,  that  this 
case  is  a  strong  authority  upon  principle,  unless  it  can  be  shown  that  seizure 
by  the  sheriff  alters  the  property ;  and  I  submit  that  the  contrary  has  been 
shown.  It  is  true  that  neither  Stringefellow's  case  nor  the  £ang  v.  Cotton  are 
direct  authorities  with  regard  to  the  statute  33  Hen.  8 ;  because  in  neither  of 
them  had  the  subject  obtained  judgment.  Upon  the  whole,  then,  whether 
with  reference  to  the  statute  33  Hen.  8,  or  independent  of  it,  the  main  points 
appear  to  me  to  be,  was  the  property  changed  by  the  seizure  ?  and  were  the 
king's  writ  and  the  subject's  concurring  ?  I  say,  that  the  property  was  not 
changed,  and  that  the  writs  were  concurring. 

My  answer,  therefore,  to  the  first  of  your  Lordships'  questions  is,  that,  in  my 
opinion,  the  writ  of  extent  shall  be  executed  by  the  sheriff,  by  extending  the 
same  goods,  seizing  them  into  the  king's  hands,  and  selling  them  to  satisfy  the 
crown  debt,  without  regard  to  the  *writ  oi  fieri  facioB  under  which  he  piciej 
had  first  seized  them.  L  ^^ 

With  regard  to  the  second  question,  I  find  it  uniformly  considered  that 
(when  once  it  has  issued)  an  extent  in  aid  has  all  the  force  and  all  the  incidents 
of  an  extent  in  chief;  and  therefore  I  am  of  opinion  that,  all  things  remaining 
the  same,  it  does  not  make  any  difference  whether  the  writ  of  extent  was  in 
chief  or  in  aid. 

Aldsrson,  J.  This  first  question  proposed  by  your  Lordships  for  our  con- 
sideration is  in  substance  this: — ^Whether,  when  goods  seized  by  a  sherif, 
under  a  writ  of  y!m  /acta«,  remain  in  his  hands  unsold,  a  writ  of  immediate 
extent  tested  after  such  seizure  does,  upon  its  delivery  to  such  sheriff,  entitle 
the  crown  to  a  priority  of  execution  :  and  after  fully  considering  that  question, 
I  have  arrived  at  the  conclusion  that  it  must  be  answer^  in  the  affirmative. 

This  subject  has  been  for  a  long  period  vexaia  quesHo  in  our  courts.  And 
in  order  the  more  clearly  to  explain  the  grounds  on  which  my  opinion  is  founded, 
it  will  be  useful  to  advert,  in  the  outset,  to  the  extent  of  the  prerogative  of  the 
crown  as  to  its  debts,  and  the  principles  on  which  that  prerogative  depends; 
and  then  to  jproceed  to  examine  the  authorities,  and  the  reasons  assigned  for 
those  determinations  which  are  to  be  found  in  our  books  on  this  point. 

The  prerogative  of  the  crown  as  to  its  debts  is  laid  down  in  various  books, 
and  cannot,  I  apprehend,  be  doubted.  Lord  Coke,  in  Harbert's  case,  8  Rep. 
i^;  states  <<  that,  at  the  common  law.  the  body,  land,  and  the  goods  of  the  ae- 
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*1551  ^^^^"^^y  ^^  ^^  Ung's  debtor,  were  liable  *to  the  kins's  ezeontion  *** 
^  and  he  adds,  that  there  were  '^  infinite  precedents  in  the  Ezohequer" 
to  prove  this,  antecedent  to  the  33  Hen.  8,  c.  39.  Lord  Chief  Baron  Gilbert 
also,  in  his  History  of  the  Exchequer,  lays  it  down  that  the  second  summons  of 
the  pipe  is  '^  in  the  nature  of  a  levari  facuu  against  the  body,  lands,  and  goods 
of  the  debtor  z"  and  in  Foster  v.  Jackson,  Hob.  60,  the  law  is  very  clearly  laid 
down  thus : — "  It  is  a  prerogative  to  the  king  to  have  execution  of  body,  lands, 
and  goods;  not  communicated  to  the  subject  but  in  case  of  statute  merchant 
Aod  statute  staple,  and  recognisance  of  that  nature ;  which  is  by  the  statute  of 
law;  and,  therefore,  the  case  put  in  Bloomfield's  case,  that  where  the  party 
was  taken  in  execution  upon  a  statute  and  died,  and  vet  execution  was  had 
against  goods  and  lands  idfter,  is  nothing  in  this  case,  n)r  they  were  all  due  at 
the  first,  and  therefore  may  be  taken  at  once  or  severally."  And  in  Madox's 
History  of  the  Exchequer,  vol.  2,  p.  183,  and  subseouent  pages,  a  great  variety 
of  instances  confirmatory  of  this  passage  of  Lord  Hobart  in  all  its  parts  will  be 
fonnd. 

I  have  cited  this  passage  from  Lord  Hobart  at  full  length,  because  I  shall 
have  occasion  again  to  refer  to  it  in  considering  the  true  construction  which 
ought  to  be  put  on  the  statute  33  Hen.  8,  and  ^cause  I  think  it  will  be  found 
to  afford  a  sufficient  clue  to  enable  us  to  discover  what  was  the  real  change  in 
the  law  produced  by  that  statute  as  to  the  prerogative  of  the  crown. 

It  is  unnecessary  to  cite  other  authorities  on  this  subject.  The  result  of 
them  all  being,  as  I  conceive,  that  the  king  at  common  law,  by  his  prerogative, 
codd  either  by  one  writ,  or  by  successive  writs,  as  he  might  find  it  convenient, 
seize  the  body,  lands,  and  goods  of  his  debtor :  and  further,  that  this  was  origi- 
*|eQ-|  nally  a  ^prerogative  peculiar  to  the  crown,  but  afterwards  extended  to 
^  the  subject,  viz.,  as  to  the  body  of  the  debtor,  by  the  statute  of  Marie- 
bridge,  c.  23,  the  statute  Westm.  2,  c.  11,  and  the  statute  25  Edw.  3 ;  and  to 
the  lands  by  the  statute  Westm.  2,  c.  18 ;  and  in  the  cases  of  statute  mer- 
chant and  statute  staple,  and  recognisance  in  nature  of  statute  staple,  by  13 
£dw.  1,  27  Edw.  3,  and  23  H.  8,  c.  6,  to  the  body,  lands,  and  goods. 

The  next  prerogative  of  the  crown  about  which  I  apprehend  there  is  no  dia- 
pnte  is,  that  where  the  right  of  the  crown  and  the  subject  concur,  that  of  the 
crown  is  to  be  preferred,  9  Rep.  129  b ;  a  prerogative  depending  first  on  the 
principle  that  no  laches  is  to  be  imputed  to  the  king,  who  b  supposed  by  our 
hiw  to  be  so  engrossed  by  public  business  as  not  to  be  able  to  take  care  of 
every  private  a&ir  relating  to  his  revenue  i  Oilb.  Hist.  Exchequer,  110 ;  and, 
secondly,  on  the  ground  that  by  the  king  is  in  reality  to  be  unaerstood  the  na- 
tion at  large,  to  whose  interest  that  of  any  private  individual  ought  to  give  way. 
In  the  quaint  language  of  Lord  Coke,  ThesauruB  Regis  est  firmamentum  pcuns 
et/undamenium  heUi.  And  until  restrained  by  various  enactments  of  the  sta- 
tate  law,  this  prerogative  extended  to  prevent  the  other  creditors  of  the  king's 
debtor  from  suiuff  him,  and  the  king's  debtor  from  making  any  will  of  his  per- 
sonal effects  without  special  leave  first  obtained  from  the  crown.  But  with- 
out farther  adverting  to  this  ancient  state  of  the  prerogative,  it  is  clear  that  at 
this  day  the  rule  is,  that  if  the  two  rights  come  m  conflict,  that  of  the  crown 
is  to  be  preferred. 

If,  however,  the  right  of  the  subject  be  complete  and  perfect  before  that  of 
the  king  commences,  it  is  manifest  that  the  nue  does  not  apply,  for  there  b 
*1571  ^^  point  of  time  at  which  the  two  rights  are  in  conflict;  nor  can  *there 
-^  be  a  question  which  of  the  two  ought  to  prevail  in  a  case  where  one,  that 
of  the  suliject,  has  prevuled  already.  But  if  whilst  the  right  of  the  subject  is 
Btill  in  progress  towards  completion,  the  right  of  the  crown  arises,  it  seems  to 
me  that  the  two  rights  do  come  into  conflict  together  at  one  and  the  same  time, 
and  that  the  consequence  in  that  case  is  that  Uie  ri^ht  of  the  crown  ought  to 
prevail.  Lord  Mansfield  expresses  this  proposition  in  shorter  language  when 
oe  says,  <<  No  inception  of  an  execution  can  bar  the  crown  i*'  Cooper  v.  Chitty, 
1  Burr.  86. 
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Now,  if  we  proceed  to  apply  these  principles  to  the  determination  of  the  pre- 
sent case,  it  will  appear  that  the  material  facts  are  these :  J.  S.  has  ohtained 
judgment  against  a  crown  debtor,  has  issued  a  Jieri  facias  upon  that  judgment, 
and  has  deliyered  the  writ  to  the  sheriff,  and  the  sheriff,  in  execution  thereof^ 
has  seized  the  goods  of  the  crown  debtor :  the  question  then  is  this.  Is  the  right 
of  the  subject  perfect  at  the  time  when  the  goods  are  seized  bj  the  sheriff,  or  is 
there  any  further  act  to  be  done  in  order  to  make  that  right  consummate  ? 

The  most  simple  criterion  of  this  seems  to  be,  whether,  without  anything 
further  being  done,  the  execution  creditor  is  entitled  to  call  upon  the  sheriff  for 
the  possession  of  the  goods  or  to  pay  him  the  debt.  Now,  I  do  not  believe  that 
it  was  ever  contended,  that  the  execution  creditor  is  entitled  to  the  possession 
of  the  goods  themselves,  unless  under  some  contract  made  between  the  sheriff 
and  him,  which  would  be  equivalent  to  a  sale  under  the  writ.  Nor  can  he  call 
upon  the  sheriff,  even  after  a  return  of  goods  seized  ad  vcUentiam^  to  pay  to  him 
the  debt  for  which  the  levy  is  made.  If  he  could,  it  would  be  utterly  useless 
to  empower  him  to  require  ^the  sheriffs  afterwards  to  proceed  to  a  sale  ^^^^ 
by  the  writ  of  venditioni  esc^Hmas.  In  fact,  it  is  clear,  that  all  he  can  ^ 
do,  even  after  such  return,  is  to  compel  the  sheriff  to  proceed  to  sale  by  ulterior 
process  from  the  courts.  There  are  many  authorities  founded  on  this  principle, 
which  show  that  a  seizure  of  goods,  ad  valentiam^  is  only  a  temporary  bar  to 
the  execution  creditor,  so  long  as  the  goods  remain  unsold  in  the  sheriff's  hands. 
Again,  if  the  goods  after  seizure  are  destroyed  by  unavoidable  accident,  the  loss 
falls  upon  the  debtor.  The  principle  is,  that  the  sheriff  is  excused  where  the 
execution  fails  altogether  without  his  fault.  And,  in  that  case,  according  to  the 
doctrine  laid  down  in  Foster  v,  Jackson,  Hob.  60,  by  Lord  Hobart,  the  (areditor 
may  have  a  fresh  writ  oi  fieri  facioiy  and  the  loss  falls  on  the  debtor.  There  is 
a  third  criterion,  which  is  this,  that  the  debtor,  on  tendering  the  amount  for 
which  the  levy  is  made  and  the  sheriff's  charges  thereon,  is  entitled  to  have  a 
return  of  the  goods  seized  by  the  sheriff. 

From  these  premises,  two  propositions  seem  to  me  to  follow ;  first,  that  at  no 
period  of  time  at  all  does  the  execution  creditor  obtain  any  property  whatsoeTer 
in  the  goods  themselves;  and,  secondly,  that  the  general  property  in  the  goods 
seized  remains,  until  the  sale,  in  the  debtor,  and  is  not  changed  by  the  seizure: 
Milton  v.  Eldrington,  Dyer.  98  b.  After  sale  the  case  is  very  different;  for, 
by  the  sale,  the  property  is  wholly  changed  from  the  debtor  to  the  vendee  of 
the  sheriff,  and  the  money,  the  produce  of  the  goods,  then  becomes  the  property 
of  the  creditor ;  for  which  he  may  maintain  an  action  for  money  had  and  re- 
ceived, and  for  which  the  sheriff  is  responsible  to  him,  the  original  debtor  being 
then  wholly  and  finally  discharged  :  Perkinson  i\  Gilford,  Cro.  Oar.  639.  The 
rule  is  thus  expressly  laid  down  by  Mr.  Baron  Garrow,  *in  delivering  the  r^^^g 
opinion  of  the  Court,  after  full  consideration,  in  the  case  of  Higgins  v.  ^ 
M' Adam,  3  Younge  &  J.  1.  <<  The  rule  is  that  when  execution  is  executed,  the 
property  is  changed ;  and  execution  is  said  to  be  executed  when  a  sale  has  takes 
place."  It  is  not,  therefore,  till  after  the  sale,  that  the  right  of  the  execution 
creditor  becomes  consummate.  And  it  would  follow,  from  thence,  that  it  is  not 
till  after  the  sale  that  the  right  of  the  creditor  ceases  to  concur  with  the  right 
of  the  crown.  If,  therefore,  the  right  of  the  crown  arises  at  any  period  priw 
to  the  sale,  it  seems  to  me,  that  on  the  principles  above  laid  down,  it  ought  to 
have  the  preference.  A  preference  depending  on  similar  grounds,  and  termi- 
nating at  the  same  period,  seems  to  me  to  be  fully  recognised  by  the  Court  of 
King's  Bench  in  Hutchinson  v.  Johnston,  1  T.  R.  729.  That  was  the  case  of 
two  conflicting  executions.  The  sheriff  had  seized  under  the  vmt  last  delivered 
to  him  \  but,  before  sale,  having  discovered  that  another  writ  which  was  entitled 
to  priority  had  been  first  delivered  to  him,  he  made  sale  under  it,  and  paid  the 
surplus  only  to  the  creditor  under  Uie  second  writ  under  which  he  had  seised. 
And  the  Court  expressly  decided,  that  until  sale,  he  had  a  right  so  to  do:  but, 
after  sale,  not;  Rybot  t;.  Peokham,  1  East,  cited  in  notes;  731,  being  an  ex- 
press authority  to  that  effect    And,  it  is  observable,  that  many  of  the  autho- 
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rities,  which  are  relied  on  in  the  present  case  were  then  cited.  In  particular, 
the  case  of  Clerk  v.  Withers,  8alk.  322.  And  the  very  proposition  now  before 
your  Lordships  for  decision,  it  is  to  be  observed,  was  urged  as  clear  law  by  the 
very  eminent  persons  who  argued  that  case,  viz. :  that,  till  sale,  the  extent  pre- 
viiis  over  the  prior  execution.  And,  I  apprehended  that,  prior  to  the  statute 
*1601  ^^  ^^^>  ^  *  subject's  writ  of  execution  •had  come  to  the  sheriff  after 
-*  seizure,  but  before  sale,  under  a  writ  of  a  subsequent  teste,  the  sheriff 
would  have  been  in  like  manner  justified  in  executing  it  before  the  other  writ 
nnder  which  he  had  seized,  and  would  have  been  liable  to  an  action  on  the  case 
if  he  had  omitted  to  do  so.  These  authorities  seem  to  me  to  show  clearly,  first, 
that  no  property  passes  by  the  seizure  from  the  original  debtor  to  the  creditor; 
&nd;  secondly,  that  even  in  the  case  of  conflicting  rights,  as  between  subject  and 
subject,  the  point  of  time  which  the  courts  uniformly  look  at,  the  period  when 
the  execution  is  consummate,  is  not  the  seizure,  but  the  sale  under  the  writ. 

There  is  one  case,  however,  which  requires  some  observation,  as  it  would 
seem  to  trench  upon  this  proposition ;  I  allude  to  the  construction  put  by  the 
eoorts  upon  the  ninth  section  of  the  21  Jac.  1,  c.  19.  There  is  no  doubt  that 
the  courts  have  held,  that  the  seizure  und^r  a  writ  of  fieri  facias  was  sufficient 
to  satisfy  the  words  '<  execution,  or  extent  served  and  executed,"  contained  in  this 
statute ;  and  that,  for  the  purpose  of  protecting  the  execution  creditor  from  the 
effect  of  a  prior  act  of  bankruptcy.  But  this  was  a  decision  upon  the  construction 
of  a  particular  statute,  and  must  have  reference,  reasonably  considered,  to  the  pe- 
culiar objects  of  the  legishiture.  It  is  to  be  observed,  first,  that  it  was  prior  to  the 
statute  of  frauds.  The  law,  therefore,  then  was,  that  writs  of  fi.  fa,  bound  the 
debtor's  property  (as  to  all  persons  claiming  under  him),  from  the  teste  of  the 
writ  and  not  from  its  delivery  to  the  sheriff;  so  that  it  was  then  possible  for  a 
party  to  sue  out  his  writ  of  fi,  fa.,  and  to  omit  to  execute  it,  and  so  give  to  the 
bankrupt  the  same  species  of  delusive  credit  as  was  provided  against  by  the 
eleTCDth  section  in  cases  where  the  bankrupt  was  then  reputed  owner  of  another's 
*1611  P^^*  ^^  ^^  probably,  therefore,  with  that  view  that  '''this  clause  was 
^  introduced,  providing  that  such  writs  should  not  bind,  as  against  those 
who  claimed  under  the  bankrupt,  from  their  teste,  but  only  from  the  date  of  the 
public  act  done  by  the  sheriff  in  seizing  the  goods  under  the  writ.  For  this 
purpose,  that  of  giving  notice  to  the  other  creditors,  the  seizure,  and  not  the 
sale,  was  the  important  period.  The  present  case,  however,  depends  on  the 
question  whether  the  property  is  changed,  and  until  the  sale  this  is  not  the  case. 
The  execution  is  not  complete  so  as  to  transfer  the  property  until  that  period. 

But  it  is  urged,  and  a  great  portion  of  the  argument  at  the  bar  turned  upon  it, 
that,  although  it  may  be,  that  the  execution  creditor  has  no  consummate  right  till 
^ter  sale,  and,  although  the  general  property  in  the  goods  remains  until  the  sale 
with  the  debtor,  yet,  that  the  sheriff  has  a  special  property  in  him  from  the  time 
of  the  seizure,  and  that  the  crown,  in  the  event  of  the  teste  of  the  extent  being 
subsequent  to  the  seizure,  must  ti^e  the  goods  subject  to  that  special  property. 

There  is  no  doubt  that  a  variety  of  authorities  may  be  cited,  establishing  as 
clear  hiw,  that  the  crown  must  take,  subject  to  a  special  property  created  by 
the  act  of  the  party.  In  the  case  of  the  factor,  Rex  v,  Lee,  6  Price,  369,  it 
was  held,  that  goods  in  his  hands,  on  which  he  had  a  lien  for  his  advances 
made  before  the  teste  of  the  extent,  could  only  be  taken  by  the  crown  subject 
to  that  lien.  So  again,  in  the  case  of  goods  pawned  or  pledged  before  the  teste 
of  the  extent;  Bex  v.  Cotton,  Parker,  112  :  and  in  the  case  of  Rex  t;.  Hum- 
phrey, 1  M'Clell.  19,  the  same  law  prevails.  In  Ward  v.  Casberd,  6  Price,  411, 
an  equitable  mortgage  created  before  the  party  creating  it  became  a  debtor  to 
the  crown  on  record,  was  in  like  manner  held  to  be  valid  against  a  subsequent 
^1621  ®^^^^'  ^^^  ^  ^^^  ^^  °^  instance,  whatever,  *nor  do  I  believe  that 
^  any  such  exists,  where  a  special  property,  not  created  by  contract  be- 
tween the  crown  debtor  and  the  person  setting  it  up  as  between  the  crown 
debtor  and  some  one  under  whom  such  person  claims,  has  been  ever  allowed  to 
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prerail.  And  I  think  good  reasons  may  be  assigned  for  the  difference.  In  the 
ease  of  land,  if  the  subject  sell  it  before  he  became  a  crown  debtor,  it  is  dear 
that  the  sale  is  good.  Now,  on  principle,  he  who  can  make  a  valid  sale,  ought 
to  be  allowed  to  make  any  contract  short  of  that,  which  shall  also  be  TaBd. 
He  may,  therefore,  make  a  valid  pledge.  The  risht  of  the  other  party  is  con- 
summate by  the  act  of  pledging  or  of  sale.  But  the  cases  of  a  distress  for  reut 
before  sale;  a  seizure  by  the  messenger  under  a  commissicm  of  bankrupt;  and 
the  case  now  in  judgment,  are  very  different.  There  the  goods  are  all  taken 
by  an  adverse  proceeding  from  the  crown  debtor,  and  are  all  under  the  castodj 
of  the  law  at  the  time  the  extent  is  put  in.  The  creditor's  rieht  is  but  in  pro- 
gress ;  and  the  sheriff,  the  commissioners  of  bankrupt,  and  the  distruner,  are 
all  officers  of  tho  law,  holding  the  property,  and  having  rights  given  to  them 
for  the  purpose  of  protecting  tnem  in  their  possession,  not  for  their  own  benefit, 
but  for  the  purpose  of  disposing  of  it  for  the  benefit  of  those  who  may  ulti- 
mately be  entitled  to  the  proceeds  of  that  property.  The  true  description  of 
the  state  of  such  property  is,  that  it  is  in  the  custody  of  the  law ;  whereas  in 
the  case  of  the  factor,  wharfinger,  pawnee,  or  equitable  mortgagee,  it  is  in  the 
custody  of  the  party  himself,  having  a  beneficial  interest  under  a  valid  oontraot 
Lord  G.  B.  Gilbert,  speaking  of  lands  (and  the  principle  is  the  same  as  applied 
to  ffoods,  although  the  charge  takes  effect  at  a  different  period),  says,  that 
nothing  can  hinder  the  king's  charge  but  what  amounts  to  a  precedent  alienation; 
and  a  liberate  in  pursuance  of  a  previous  judgment,  amounts  to  an  alienation  of  the 
*land.  And  yet,  before  the  libercUe,  there  is  a  seizure  of  the  land  by  a  pub-  ^^^^ 
lie  officer  for  die  purpose  of  its  being  by  the  liberate  alienated  to  the  credi-  ■- 
tor.  By  the  seizure,  the  land  is  taken  into  the  custody  of  the  law;  by  the  liberate 
it  b  alienated  to  the  creditor :  and  from'  the  date  of  the  latter  the  right  of  the 
owner  is  vested. 

I  am  aware  of  the  various  cases  and  authorities  which  exist,  in  which  it  has 
been  determined  that  trover  will  lie  by  a  sheriff  after  seizure  of  goods  under  a 
fi.  fa, ;  and  I  do  not  dispute  the  proposition,  that  this  shows  that  a  sheriff  has, 
for  some  purposes,  a  special  property  in  the  goods  so  seized.  But  it  seems  (o 
me,  that  this  point  is  not  really  material.  The  special  property  which  the 
sheriff  or  any  other  public  officer  has,  is  not  a  property  beneficial  to  himself; 
it  is  a  property  conferred  on  him  to  enable  him  to  discharge  his  public  datj. 
The  goods  are  in  cuttodid  leffis,  and  the  special  property  of  the  sheriff  is  given 
to  him  that  this  custodid  legis  may  be  rendered  safe.  If,  then,  it  be  tme,  is 
many  cases  have  determined,  and  in  particular  The  Kine  v.  Cotton,  Parker, 
122,  that  goods  in  cuUodid  le^is  are  in  a  situation  in  which  the  crown's  right 
and  that  of  the  subject  may  come  in  conflict,  I  do  not  think  that  it  really 
makes  any  difference  whether  the  officer  having  the  custody  has  greater  or  less 
powers  to  defend  it  conferred  on  him  by  the  law.  The  real  question  seems  to 
me  to  be,  whether  the  property  has  wholly  or  in  part  gone  from  the  debtor  to 
some  person  claiming  sidversely  to  the  crown;  or,  whether  it  is  only  a  progress 
to  that  result.  The  sheriff  or  other  public  officer  holds  it  with  more  or  less  of 
powers  given  for  its  protection,  but  really  for  the  person  ultimately  enticed  to 
receive  the  proceeds.  If  that  person  be  a  subject,  having  a  prior  writ  delivered 
to  the  sheriff,  the  sheriff  holds  for  him  the  proceeds  of  tJ^e  *goods  seised  r^i^ 
under  a  subsequent  writ,  as  in  Hutchinson  v.  Johnston,  1  T.  R.  729  j  ^ 
or  if,  as  in  the  present  case,  the  crown's  extent  come  in  before  sale,  he  holds 
for  the  crown. 

I  have  hitherto  considered  this  as  if  it  were  res  xnUgra.  But  I  shall  now 
proceed  to  consider  it  upon  authority  merely.  The  leading  case  upon  this 
subject  is  Stringefellow's  case,  Dyer,  67 ;  and  the  authority  of  that  case,  though 
doubted  for  a  time,  cannot  now,  I  think,  be  disputed.  It  was  recognised  as 
good  law  by  Lord  Hobart  in  Sheffield  v.  Rateliffe,  Hob.  339 ;  by  Lord  Bolle 
m  his  Abridgment ;  by  Lord  Hardwicke,  and  the  two  Chief  Justices,  Ryderand 
Willes,  in  Rex  v.  Cotton,  Parker,  118;  and  by  the  Courts  of  Common  Pless 
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and  Eing^B  Bench,  in  Uppom  v.  Summer,  2  Blacks,  1294,  and  Borke  t\ 
Bayrell,  4  T.  R.  402.  I  do  not  think  it  necessary  to  add  the  various  cases  in 
the  Exchequer  on  this  point. 

It  is  however  contended,  that  Strineefellow's  case  is  distinguishable,  and 
undoubtedly  it  is  so  in  its  &cts,  from  the  present.  The  main  ground  of  dis- 
tinction is,  that  there  remained  in  that  case  a  further  act  to  be  done  by  the 
Court,  viz.,  the  award  of  the  liberate.  And  it  is  said  by  Mr.  Baron  Wood,  that 
the  liberate  and  the  fieri  facias  are  equivalent  to  each  other,  8  Price,  318 ;  but 
I  think  that  proceeds  on  a  misstatement  of  the  true  point  in  the  case.  The 
right  vested  by  the  liberate  in  the  creditor  is  to  have  the  identical  lands  and 
the  identical  goods  delivered  to  him.  The  creditor's  right  is,  therefore,  con- 
summate by  the  liberate  ;  but  the  fieri  facias  does  not  command  the  sheriff  to 
seise  and  deliver  the  goods  to  the  creditor  (in  which  case  the  fieri  facias  and 
seizure  would  be  equivalent  to  the  liberate  after  the  previous  seizure),  but  in 
"^1651  ^^^^'^^  ^^  commands  him  to  seize  and  ^sell,  and  to  pay  the  money 
^  produced  by  the  sale  to  the  creditor.  The  act  of  sale,  therefore,  and 
not  the  act  of  seizure,  puts  the  sheriff  in  the  same  situation,  with  aspect  to 
the  creditor,  as  the  liberate  under  an  extent )  for  by  the  act  of  the  sale  the 
creditor  has  vested  in  him  a  consummate  right  to  the  produce  of  the  sale.  Now, 
Siringefellow's  case  clearly  decides  that,  until  the  liberate,  the  lands  and  goods 
seized,  and  in  the  hands  of  the  sheriff,  remain  liable  to  the  crown  process. 
That  case,  therefore,  appears  to  me  in  principle  to  have  decided,  that  until  the 
creditor  obtains  a  consummate  right,  the  crown's  rights  are  not  ousted }  and 
so  to  govern  the  present  case.  The  case  of  Bex  v.  Cotton  is  a  much  stronger 
authority;  it  seems  to  me  to  be  decisive  of  this  question.  Its  authority,  look- 
ing at  the  persons  by  whom  it  was  decided,  and  those  by  whom  that  decision 
was  afi&rmed,  must  be  admitted  to  be  of  great  weight.  It  is  not  a  little  singu- 
lar to  find  that,  although  the  point  now  before  your  Lordships  was  there  treated 
as  the  proposition,  and  that  case  as  the  corollary,  it  should  now  be  contended, 
that  although  The  King  v.  Cotton  is  good  law,  still  the  proposition  from  which 
that  case  was  in  truth  only  a  corollary  cannot  be  supported.  The  principle 
there  laid  down  clearly  was,  that  goods  in  cmtodid  legis  continued  liable  to  an 
extent  until  the  period  arrived  at  which  some  person,  other  than  the  original 
debtor,  had  acquired  a  consummate  right  in  them.  And  the  Court  clearly  neld 
that  goods  seized  by  a  sheriff,  but  before  sale,  were  so  liable.  The  fanciful 
doctrine  of  a  special  property  in  an  acknowledged  public  officer  being  at  all 
material,  seems  never  to  have  occurred  to  the  great  men  who  decided  that  case. 
The  reason  why  the  expressions  as  to  special  property  are  there  introduced,  are 
as  it  seems  to  me,  obvious  enough  :  the  distress  is  in  the  custody  of  the  creditor 
^1661  ^™^^^^7  ^^^9  therefore,  it  might  have  been  plausibly  enough  *contended 
-'  that  he  having  the  possession,  his  special  property  (if  he  had  any)  was 
to  be  protected  for  his  own  benefit.  But  the  Court,  looking  to  the  substance 
and  not  the  form,  decide  that  in  seizing  he  acted  as  an  officer  of  the  law ;  that 
he  held  as  such ;  and  that  the  goods  were  not  really  in  his  possession,  but  in 
the  custody  of  the  law ;  they  having  come  to  him  by  an  especial  authority 
giren  by  the  law,  and  not  by  the  act  of  the  party,  as  in  the  case  of  a  pledge  or 
a  like,  and  the  consequence  being,  that  no  property,  nor  even  any  ^^  possession 
injure/'  passed  to  him.   This  case  seems  to  me  to  be  d/ortiart  to  the  present  case. 

I  proceed  to  enumerate  shortly  the  other  cases  in  which  the  law  has  been  laid 
down  in  the  same  way.  In  Bex  v.  Peck,  Bunb.  8,  the  reporter  says  it  was 
taken  for  granted  that  the  law  was  so.  In  The  Attorney-General  v.  Andrew, 
Hardr.  23,  it  is  not,  indeed,  distinctly  stated  whether  the  party  had  obtained 
possession  under  the  subject's  prior  extent  before  the  right  of  the  crown  com- 
menced, but  I  think  it  can  hardly  be  doubted  that  he  had.  For  there  the  Lord 
G.  B.  Steel  observes,  <'  that  the  subject's  title  is  prior  to  the  crown,  and  is 
executed.^'  9  Bep.  129.  Now,  it  appears  from  Empson  v.  Bathurst^  Button,  52, 
that  until  the  liberate^  no  fee  is  due  to  the  sheriff^  because  the  execution  is  not 
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executed ;  and  I  think  this  explains  the  language  of  the  Lord  C.  6.  Steel,  and 
makes  it  consistent  with  what  he  adds,  that  <'  StringefelloVs  case  is  unanswer- 
able." 

In  the  case  of  the  Attorney-General  v,  Capell,  2  Show.  482,  it  is  stated,  "that 
although  the  goods  were  actually  in  custodift  legis,  yet  because  the  extent  came 
before  the  property  was  vested  by  an  assignment,  it  was  held  a  good  extent 
Extents  have  been  held  good  that  have  been  made  of  goods  actually  levied  bj 
virtue  of  a  fieri  ^facias  and  in  the  sheriff's  custody,  the  extent  coming  ^^n^ 
before  a  bill  of  sale  made,  so  as  the  property  was  not  altered."  This  >• 
latter  passage  Mr.  Baron  Wood  (who  omits  the  former  part  of  the  report)  calls 
"  a  note  of  the  reporter,  unwarranted  by  the  case."  To  me  it  appears  as  a 
reason  assigned  by  the  Court  for  their  previous  judgment. 

The  case  of  Lechmere  v.  Thoroughgood,  Cmb.  123,  has  been  much  relied  on 
by  the  other  side.  But  I  cannot  think  it  to  be  an  authority  of  any  weight.  It 
is  observable  that  the  decision  in  that  case  is  clearly  right ;  and  it  is  difficult 
to  perceive  how  this  point  could  ever  have  arisen.  There  the  extent  at  the  suit 
of  the  crown  was  executed  before  any  assignment  under  the  bankruptcy  had 
been  made.  So  that,  according  to  all  the  authorities,  the  plaintiffs  had  no 
ground  of  action ;  and  the  execution  and  the  extent  being  set  up  by  the  same 
parties,  no  question  of  priority,  inter  se,  could  well  have  arisen.  Again,  the 
writ  of  fieri  facias  was  issued  before  the  sheriff  had  notice  of  the  bankmptcj, 
and  as  the  action  was  trespass,  the  Court  on  that  ground  might  well  decide  in 
his  favour.  The  dictum  attributed  to  Lord  Holt,  that ''  the  king's  prerogatire 
had  been  taken  away  by  the  statute  of  frauds,"  cannot  be  supposed  to  have 
really  fallen  from  that  learned  Judge.  And  yet  this  case,  although  thus  ques- 
tionable in  its  application  to  the  present  subject,  has  been  one  of  the  main 
grounds  on  which  the  two  principal  authorities  on  the  other  side,  Uppom  v. 
Sumner,  and  Rorke  v.  Dayrell,  have  been  decided. 

The  case  of  Clerk  v.  Withers,  2  Ld.  Baym.  1075,  seems  also  to  me  to  be 
wholly  inapplicable  to  the  present  question.  Indeed,  like  Lechmere  v.  Tho- 
roughgood, it  is  only  to  be  cited  for  certain  dicta  of  the  Court  as  to  the  execn- 
tion  being  complete  by  the  seizure ;  for  the  decision  itself  is  *clear  ^^^ 
enough.  It  was  there  argued  that  the  death  of  the  creditor,  after  ^ 
seizure  under  the  fi.  fa.,  did  not  give  to  the  debtor  the  right  of  recovering  hack 
his  goods  from  the  sheriff.  And  the  Court  held  that  it  did  not,  for  on  the  one 
hand  there  was  no  act  to  be  done  in  Court  necessary  to  give  the  sheriff  authority 
to  act,  his  authority  being  complete  by  the  fi.  fa.,  and  therefore  the  death  was 
immaterial  to  that  purpose.  But,  secondly,  the  levy  under  the  writ  was  plead- 
able in  bar  to  another  action  for  the  same  debt,  so  that  the  debtor  sustained  no 
injury  by  the  execution  proceeding.  But  indeed  this  case  would  prove  too 
much ;  for  it  is  also  true,  that  after  the  award  of  the  fi.  fa.  and  before  seiiure, 
the  same  result  would  follow :  Thoroughgood's  case,  Noy,  73 ;  cited  by  Gould, 
J.i  in  giving  his  judgment.  Now,  it  is  not  pretended  that  an  award  of  Lh* 
would  bar  the  crown  before  seizure.  The  principles,  therefore,  of  that  docbion 
are  wholly  inapplicable  to  this  question.  There  are  some  dicta  in  that  case, 
certainly,  which  may  be  relied  on ;  but  I  think  that  if  they  are  read,  as  all  such 
dicta  ought  to  be,  with  reference  to  the  case  then  l)efore  the  Court,  they  also 
will  be  found  not  applicable  to  the  present  subject.  To  some  purposes,  no 
doubt,  the  execution  may  be  called  complete  by  the  seizure.  It  undoubtedly 
was  so  at  that  time,  as  regarded  priority  between  an  execution-creditor  and  the 
assignees  of  a  bankrupt.  It  was  not  so  in  all  cases,  however,  even  between 
subject  and  subject,  as  appears  from  Hutchinson  v.  Johnstone ;  and  I  think  it 
is  not  so,  a  multo  fortiori,  in  a  case  between  the  subject  and  the  crown,  which 
has  a  prerogative  peculiar  to  itself  in  interposing  in  medio. 

Curson's  case,  3  Leon.  289,  is  still  less  applicable.  It  depends  on  a  totally 
different  principle.  There,  Curson  acknowledged  a  statute  to  Starkey,  and 
afterwards  another  to  P.  S.,  who  assigned  to  ^e  crown.  The  liability,  r^i^ 
^therefore,  on  which  the  crown  proceeded,  was  created  subsequently  to  *■ 
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that  to  Starkey.  After  this,  Starkey  obtained  poBsession  under  his  ezeoation; 
and  it  was  held  that  the  debt  to  the  crown  did  not  bind  the  lands  from  its 
assignment,  so  as  to  avoid  the  subsequent  but  consummate  execution.  It  may 
be  observed,  also,  that  this  case  is  within  the  statute  Hen.  8 ;  for  the  judgment 
was  prior  to  the  king's  debt,  and  the  execution  was  consummate  before  the  king's 
extent.  Lord  G.  B.  Gilbert  (p.  94)  gives  this  reason  for  it ;  for  he  says,  <*  The 
creditor,  Starkey,  did  not,  by  the  liberate,  take  the  land  sub  onere  of  the  king's 
debt,  because  his  lien  was  antecedent  to  it ;  and  it  were  repugnant  to  construe 
him  to  take  the  land  sub  onere  of  the  king's  debt,  when  he  took  it  in  satisfac- 
tion of  a  debt  precedent.^'  So  again,  on  the  same  principle,  it  has  been  held 
that  if  A.  enfeoffs  B.  of  his  lands,  after  a  judgment  confessed  by  him  to  C,  the 
crown,  as  assignee  of  C,  cannot  take  more  than  C.  could;  viz.,  a  moiety  of  the 
land :  although,  no  doubt,  if  the  judgment  had  been  confessed  to  the  crown 
originally,  the  crown  could  have  taken  the  whole.  In  fact,  it  depends  on  the 
principle,  that  where  the  law  allows  a  party  to  contract,  it  will  not  permit  that 
contract,  by  any  matter  arising  ex  post  facto,  to  be  made  of  no  value ;  a  prin- 
ciple to  which  I  have  before  referred,  in  distinguishing  goods  on  which  there  is 
alien  by  contract  from  goods  in  the  custody  of  the  law. 

The  case  of  Uppom  v.  Sumner,  which  is  the  leading  authority  on  the  other 
side,  would,  I  think,  be  entitled  to  much  greater  weight,  if  it  had  not  proceeded 
a  good  deal  on  the  case  of  Lechmere  v.  Thoroughgood.  Even  taking  the  dif- 
ferent reports  of  that  case  in  the  way  suggested  by  Mr.  J.  Gould,  no  great  ad- 
vantage as  to  clearness  can  be  derived ;  and  I  cannot  help  thinking  that  the 
*1701  ^^^^  course  would  have  been  to  have  placed  *no  great  reliance  on  a 
^  case  in  which  a  part  was  to  be  picked  up  from  one  reporter,  and  a  part 
from  another,  in  order  to  make  something  like  a  connected  aecount,  instead  of 
attributing  the  confusion  to  the  most  obvious  and  natural  cause,  viz.,  the  inac- 
curacy of  the  reporter. 

The  same  observation  applies  to  the  case  of  Rorke  v.  Dayrell :  the  Court 
there  also  relied  a  good  deal  on  Lechmere  v.  Thoroughgood. 

I  shall  not  at  present  refer  to  the  main  ground  on  which  both  these  cases 
proceed;  viz.,  the  statute  of  Hen.  8,  because  I  propose  to  consider  that  ques- 
tion separately.  Subsequently  to  both  these,  the  cases  of  Rex  v.  Wells  and 
AUnuU,  16  East,  278,  and  Rex  v.  Sloper  and  Allen,  6  Price,  114,  arose  in  the 
Court  of  Exchequer,  in  which  the  present  question  was  decided,  after  reviewing 
ail  the  authorities,  in  the  affirmative.  Upon  the  whole,  I  have  arrived  at  the 
conclusion  that  the  preponderance  of  authority  also,  as  well  as  the  principle  on 
which  such  authorities  ought  to  proceed,  establishes  the  proposition,  that  where 
an  extent  of  the  crown  comes  after  seizure  and  before  sale,  it  ought  to  be  pre- 
ferred, unless,  by  the  statute  33  Hen.  8,  s.  74,  there  has  been  an  alteration 
made  in  the  ancient  prerogative  by  which  the  priority  has  been  taken  away. 
I,  therefore,  come,  in  the  last  place,  to  the  consideration  of  the  true  construc- 
tion of  that  statute.  There  can  be  no  doubt,  even  without  authorities  on  this 
subject,  that  the  statute  must  be  construed  as  abridging  the  prerogative.  But 
authorities  are  not  wanting.  In  Cecil's  case,  7  Rep.  92,  the  court  so  expressly 
resolve :  and  other  passages  might  be  easily  cited,  if  necessary,  to  the  same 
effect.  The  real  question,  however,  is  not,  whether  the  prerogative  is  abridged, 
but  to  what  extent  it  is  abridged  by  the  clause.  If  taken  literally,  the  clause 
^1711  ^^^^'  ^  ^^  ^^°  *well  observed,  place  the  crown  in  a  worse  situation 
-*  than  a  subject.  This  could  hardly  be  the  real  intention  of  the  legisla- 
ture in  a  reign  not  remarkable  for  such  concessions.  And  this  will  appear  from 
a  reference  to  the  state  of  the  law  as  it  existed  at  the  time  the  statute  was 
passed.  There  are,  however,  two  grounds,  either  of  which,  as  it  seems  to  me, 
is  sofficient  to  show  that  this  clause  of  the  statute  is  not  applicable  to  the  pre- 
sent question :  first,  the  words  are  confined  to  suits  commenced  or  taken,  or 
process  awarded,  for  the  recovery  of  the  king's  debts.  Now,  I  apprehend, 
that  an  immediate  extent  does  not  fall  within  either  of  these  descriptions. 
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They  are  confined  to  suits  and  prooeas  for  the  recoverj  of  the  king's  debts^  in 
the  ordinary  course,  from  his  solyent  debtor.  An  immediate  extent  is  founded 
on  an  affidavit  of  the  insolvency  of  the  debtor,  and  issues,  not  for  the  purpose 
of  seizing  his  property  to  the  amount  of  the  debt,  but  all  his  lands  and  goods 
into  the  hands  of  the  crown,  there  to  remain  till  the  crown  debt  is  satisfied. 
It  is,  therefore,  rather  like  a  forfeiture  incurred  by  him  in  consequence  of  his 
failure,  than  a  suit  or  process  for  the  recovery  of  the  debt.  Again,  it  mxj,  ac- 
cording to  the  admitted  course  of  the  Exchequer,  issue  in  the  midst  of  the  pro- 
ceedings, on  an  ordinary  suit,  and  even  where  the  debt  is  disputed.  Rex  v. 
Pearson,  3  Price,  288.  In  an  ordinary  extent,  which  is  a  prerogative  execu- 
tion, the  debt,  of  course,  is  conclusively  settled  by  the  judgment  3  but  in  an 
immediate  extent,  the  debt  is  not  settled,  but  may  be  disputed  by  the  debtor 
on  the  return  of  the  writ.  In  fact,  it  is  then  that  the  suit  respecting  the 
king's  debt,  properly  speaking,  begins.  These  various  differences  seem  to  me 
to  show  that  this  proceeding  could  not  have  been  contemplated  by  the  legisla- 
ture when  they  speak,  in  this  '''clause,  of  suits  and  process  for  the  reco-  ^yj^ 
very  of  the  king's  debts.  But,  secondly,  I  think,  that  even  if  an  imme-  •- 
diate  extent  were  a  suit  or  process  for  the  recovery  of  the  king's  debts,  still  the 
clause  would  not  be  applicable  to  this  case.  This  is  very  clearly  stated  by 
Lord  Coke.  "  As  to  the  third  protection,  cum  clausula  volumw,  the  king,  by 
his  prerogative,  regularly  is  to  be  preferred  in  payment  of  his  duty  or  debt  by 
his  debtor  before  any  subject,  although  the  king's  debt  or  duty  be  the  later; 
and  the  reason  hereof  is,  for  that  the  thesawms  reffU  est  Jirmatnentum  bdli  d 
fundamentum  pacts;  and  therefore  the  law  gave  the  king  remedy,  by  writ  of 
protection,  to  protect  his  debtor  that  he  should  not  be  sued  or  attached  until 
he  paid  the  king's  debt.  But  hereof  grew  some  inconvenience ;  for  to  delay 
other  men  of  their  suits,  the  king's  debts  were  the  more  slowly  paid.  And  for 
remedie  thereof,  it  is  enacted  by  the  statute  25  Edw.  3,  that  the  other  ciedi- 
tors  may  have  their  actions  against  the  king's  debtor,  and  proceed  to  judgment, 
but  not  to  execution,  unless  he  will  take  upon  him  to  pay  the  king's  debt,  and 
then  he  shall  have  execution  against  the  king's  debtor  for  both  the  two  debts." 
1  Inst.  131,  b. 

It  appears,  therefore,  that  when  the  statute  of  33  Hen.  8  was  passed,  the 
creditors  of  a  crown  debtor  could  not  proceed  further  than  judgment,  but  were 
liable  to  be  restrained  altogether  from  taking  out  execution  upon  such  judg- 
ment. By  that  statute  new  powers  were  given  to  the  crown,  and  new  re- 
straints, on  the  other  hand,  imposed  on  the  prerogative.  Certain  debts  to  the 
king,  not  of  record,  which  before  did  not  bind  the  subject  till  recorded,  were 
placed  on  the  footing  of  a  statute  staple,  and  so  bound  from  the  time  of  con- 
tracting them.  It  is  so  laid  down  by  Lord  C.  B.  Gilbert,  page  88,  and  is  in 
conformity  with  the  general  law  which  I  have  before  stated  from  Lord  Hobart's 
♦reports.  For,  in  order  to  make  the  king's  debts  not  of  record  bind  p^yj^ 
from  the  time  of  their  contracting,  a  statute  would  clearly  be  required.  *- 
Lord  Chief  Baron  Gilbert  in  anoUier  part  of  his  treatise  s^s,  *^  This  branch  of 
the  statute  had  its  origin  in  the  practice  introduced  by  3  H.  7,  e.  3,  of  taking 
recognisances  to  the  king  before  justices  of  the  peace,  instead  of  the  ancient 
mode  in  use,  before  conservators  of  the  peace,  sheriffs,  and  constables,  the  two 
latter  of  whom  when  they  bailed  took  the  obligation  in  their  own  names  and 
not  to  the  king.  Now  these  recognisances  to  the  king,  says  he,  '^  being  only 
personal  securities,  it  became  a  doubt  when  they  began  to  bud  the  lands  of 
the  subject,  and  formerly  they  held  that  such  recognisances  did  not  hind  the 
land  till  they  were  returned  of  record."  And  the  fifty-sixth  section,  which,  if 
construed  literally,  would  appear  wholly  useless  as  far  as  relates  to  the  Court 
of  Exchequer,  may,  I  apprehend,  have  a  sensible  constmotion  given  to  it  by 
referring  to  the  second  part  of  the  fifty-fourth  section,  by  which  the  king  was 
authorized  to  proceed  vrith  suits  depending  in  the  name  of  a  common  person  to 
his  grace's  use,  and  which,  therefore,  required  to  be  placed  on  the  same  footing 
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u  to  ezeeation  with  suits  originally  brought  by  the  crown.  I  think,  thereforoi 
that  80  fiu"  as  relates  to  the  king's  debts,  all  that  was  in  effect  done  by  the 
wious  sections  of  the  33  H.  8,  c.  39,  was  to  give  a  priority  to  the  particular 
debts  not  being  of  record,  as  if  they  had  been  contracted  originally  by  a  recog- 
nisance in  the  nature  of  a  statute  staple,  which  binds  from  the  time  of  the  con- 
tracting. Now,  reasoning  d  jpriori,  it  would  be  probable  that  such  a  new 
power  would  have  some  counterbalance  in  order  to  place  the  subject  as  nearly 
as  possible  in  the  same  situation  as  he  was  by  the  25  Edw.  3.  By  that  act 
the  subject's  writ  of  execution  might  be  stayed  from  the  time  the  king'fl  debt 
"^1741  ^°  i^eoord  was  contracted.  A  date  easily  ^to  be  ascertained.  But  when 
-*  the  king's  debt  not  of  record  was  to  bind  by  this  new  power  from  the 
time  of  its  being  contracted,  it  might  become  yery  difficult  for  a  third  person 
to  ascertain  that  period.  And  it  might  well  be  considered  unjust  to  super- 
add Boch  a  hardship  in  the  case  of  a  person  who  leyied  under  an  execution  sued 
out  indeed  after  the  king's  debt  was  contracted,  but  after  a  contract  of  which, 
it  not  being  of  record,  he  could  know  nothing.  It  would,  therefore,  be  not  un- 
nataml  to  suppose  that  some  restriction  would  be  imposed  rendering  it  neces- 
aarj  for  the  crown,  seeking  to  ayail  itself  of  the  new  power,  to  take  some  public 
steps  before  the  judgment  obtained  by  the  subject  should  thus  lose  its  efficiency. 
Now,  I  apprehend  that  this  was  in  fact  done  by  the  seyenty-fourth  section, 
which  I  construe  as  proyiding,  that,  if  before  the  king's  debt  is  put  in  suit  the 
subject  has  obtained  a  judgment  (on  which  but  for  the  new  law  he  might  haye 
saed  out  a  writ  of  execution  in  due  course),  he  shall  still  haye  the  writ  of  exe- 
cution, and  proceed  on  it,  notwithstanding  the  king's  debt  was  in  existence, 
and  in  defiance  of  any  writ  of  protection  from  the  crown.  In  this  case,  there- 
fore, the  crown  is  preyented  from  staying  the  proceedings  by  any  writ  of  pro- 
tection, and  the  creditor,  if  by  using  due  diligence  he  can  cause  the  sheriff  to 
seize  the  goods  and  sell  them  before  the  extent  comes  on  the  part  of  the  crown, 
ahall  be  entitled  to  reap  the  fruits  of  his  diligence.  The  words  are,  <'  The  king 
shall  haye  first  execution,"  which  I  think  means,  shall  first  haye  a  writ  of  exe- 
cution from  <<  the  Court."  In  like  manner,  in  the  statute  25  Ed.  3,  c.  19,  the 
words  are,  that  the  creditor  haying  settled  for  the  king's  debt,  ''  shall  haye 
esecution"  against  the  defendant,  which  clearly  there  means  *^&hsl\  haye  a  writ 
of  execution." 

Upon  the  words,  therefore,  as  well  as  on  the  intention  of  33  H.  8,  c.  39, 
^1751  ^'  '^^f  ^  collected  from  the  act  itself,  ^compared  with  the  statutes  which 
^  preceded  it,  I  haye  come  on  both  these  grounds  to  the  conclusion  that, 
according  to  the  true  construction  of  the  seyenty-fourth  section,  it  has  no 
reference  whateyer  to  the  question  now  before  your  Lordships.  I  am  aware 
Uiat  Uiis  is  contrary  to  the  construction  put  on  the  statute  in  the  cases  of 
Rorke  V.  Bayrell  and  Uppom  v.  Sumner.  But  after  fully  considering  those 
aathorities,  and  the  reasons  assigned  there,  which  do  not  satisfy  my  ju^ment, 
uid  findii^  them  in  opposition,  as  it  seems  to  me,  to  the  cases  of  Bex  v.  Cotton, 
Attorney-General  v.  Capell,  Bex  v.  Peck,  Bex  v.  Wells  and  AUnutt,  Bex  v, 
Sloper  and  Allen,  and,  I  would  abso  say,  to  the  Attorney-General  v.  Andrew, 
ud  the  uniform  course  of  the  Court  of  Exchequer,  I  think  that  those  cases  are 
not  well  decided;  and  that,  both  on  the  ground  that  they  are  contrary  to  the 
true  construction  of  the  act,  as  deduced  from  a  proper  reading  of  it,  if  the 
question  were  res  integra ;  and  also  on  the  ground  that  they  are  opposed  to 
cases  of  greater  weight  and  authority,  to  which  I  haye  already  referred. 

I  haye  to  apol(M;ise  to  your  Lordships  for  the  length  at  which  I  haye  con- 
fidered  this  question ;  but  I  trust  that  the  importance  of  it,  and  the  great 
weight  due  to  the  aathorities  on  both  sides,  will  be  a  sufficient  reason  for  my 
IttTmg  so  done. 

On  the  second  question  I  shall  not  detain  your  Lordships,  as  I  belieye  there 
is  no  difference  of  opinion  upon  it.  I  think  that  it  should  be  answered  in  the 
negatiye. 
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Taunton,  J.  The  first  question  propoanded  bj  your  Lordships  to  the  Judges 
is  one  of  very  considerable  difficulty,  arising,  in  my  humble  judgment,  not  so 
much  from  the  nature  of  the  subject  when  properly  understood,  as  from  the 
conflicting  decisions  of  the  courts  in  Westminster  Hall.  This  question  may  be 
considered  in  two  ^points  of  view,  first,  whether  by  the  seisure  on  the  r^vra 
part  of  the  sheriff,  of  the  goods  under  the  writ  of  fieri  /acia$y  the  *- 
property  is  so  altered  as  to  leave  nothing  in  the  debtor  upon  which  the  writ  of 
extent  can  attach :  and,  secondly,  whether  the  statute  33  Hen.  8,  c.  39,  s.  74, 
appliep  to  the  present  case,  which  latter  inquiry  involves  a  consideration  of  the 
law  as  to  the  prerogative  with  respect  to  the  king's  debts  before  and  at  the  time 
of  passing  that  statute. 

With  respect  to  the  first  point,  it  is  so  clearly  laid  down  in  all  the  text 
books  as  a  general  proposition,  that  the  property  of  goods  is  not  altered,  but 
continues  in  the  defendant  until  execution  executed,  that  it  cannot  be  necessaij 
to  say  much  on  that  point.  But  then  a  question  arises,  when  is  execution 
executed,  that  is,  completed  ?  It  would  seem,  from  the  language  of  the  writ 
of  fieri  facicis,  that  the  sheriff  has  not  completed  the  whole  of  his  duty  under 
the  writ  until  he  has  converted  the  goods  and  chattels  seized  into  money ;  for 
the  writ  enjoins  him,  that  of  the  goods  and  chattels  of  the  defendant  he  cause 
to  be  made  so  much  money ;  and  he  is  further  enjoined,  that  he  have  that 
mon^  before  the  king  at  Westminster  on  the  return  day,  to  be  rendered  to  the 
plaintiff;  so  that  the  selling  or  making  of  the  goods  into  money  appears  to  be 
a  most  essential  part  of  the  sheriff's  duty. 

But  it  has  been  contended  in  many  of  the  cases  on  this  subject,  and  more 
particularly  by  the  late  Mr.  Baron  Wood,  in  his  elaborate  judgment  in  the 
case  of  The  King  v.  Giles,  8  Price,  314,  that  the  execution  is  executed  by  the 
seizure ',  and,  certainly,  if  that  were  the  case,  there  would  be  an  end  of  the 
question ;  because  it  is  abundantly  clear  that,  after  execution  executed,  an 
extent  from  the  crown  comes  too  late :  The  Attorney-General  v.  Fort,  8  Price, 


364,  in  note.     In  such  case  the  property  is  altered,  and  the  '^'crown 
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cannot,  on  process  against  A.,  seize  the  goods  of  B. 

Considering  the  authority  by  which  this  proposition  of  the  seizure  alone 
changing  the  property  has  been  maintained,  it  becomes  necessary  to  investigate 
the  law  upon  the  subject,  and  examine  the  grounds  upon  which  it  has  heen 
supported.  If  the  property  be  altered  by  the  bare  seizure,  to  whom  does  it 
pass  ?  They  say  to  the  sheriff.  But  this  cannot  be,  for  the  goods  would  not 
De  forfeited  by  his  outlawry,  or  his  conviction  for  felony,  nor  would  they  pass 
under  a  mut  of  <<all  his  goods/'  and  if,  after  seizure,  the  defendant  pays  the 
debt  to  the  sheriff,  he  is  entitled  to  have  his  goods  again  without  any  giant 
from  the  sheriff,  or,  if  a  leasehold,  without  reassignment.  So  also,  I  apprehend, 
if  goods  in  execution  are  burnt,  or  otherwise  injured  without  default  of  the 
sheriff,  it  is  the  loss  of  the  defendant.  The  sheriff  under  the  writ  has  a  mere 
power  to  sell,  without  any  interest  vested  in  him,  except  that  which  eveiy 
bailee,  such  as  a  carrier,  wharfinger,  &c.,  who  is  answerable  over,  has  for  hu 
own  protection.  This  interest,  if  so  it  may  be  called,  is  called  a  special 
property,  as  contradistinguished  from  a  general  property ;  and,  in  respect  of 
this,  we  know  he  may  bring  trover  for  the  goods  seized  against  a  stranger. 
But  it  is  not  a  beneficial  interest.  In  addition  to  these  illustrations  there  is 
the  authority  of  Lord  Hardwicke,  who  lays  it  down  in  2  £q.  Ga.  Abr.  381| 
that  neither  before  the  statute  of  frauds  nor  since  is  the  property  of  the  goods 
altered  by  mere  seizure,  but  continues  in  the  defendant  until  the  execution 
executed.  The  oases  cited  by  Mr.  Baron  Wood  in  support  of  his  opinion,  that 
the  property  is  altered  by  the  sheriff's  seizure,  and  before  actual  sale,  by  no 
means  bear  him  out.  The  first  case  he  cites  with  respect  to  eoods  and  chattels, 
is  Lechmere  v.  Thoroughgood,  Comberb.  123 ;  3  Mod.  236.  That  was  an 
action  of  ^trespass,  not  trover,  brought  against  the  sheriff.  The  extent  picjj^ 
there,  was  after  the  seizure,  and  before  any  sale  or  venditioni  exponasi  *■ 
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and  it  appears,  certainly,  that  a  question  was  made,  whether  the  extent  did  not 
come  too  Ute,  and  the  judges  are  reported  to  have  intimated  an  opinion  that  it 
did.  Bat  the  case  was  not  decided  upon  that  ground.  Judgment  was  ulti- 
mately given  for  the  defendants  (and  not  for  the  plaintiff,  who  impeached  the 
'validity  of  the  extent),  upon  the  ground  that  they  could  not  be  made  tres- 
pasflers  by  relation.  The  opinions,  therefore,  thrown  out  were  mere  obiter  dicta^ 
and  the  reports  themselves  are  very  loose  and  unsatisfactory.  In  one  of  them, 
Oomberbach,  Lord  Holt  is  indeed  reported  to  have  said,  '<  the  property  of  the 
goods  is  vested  by  the  delivery  of  the  fieri,  facias  )*'  but  this  is  directly  contrary 
to  the  opinion  of*  Lord  Hardwicke  in  2  Eq.  Cas.  Abr.,  and  to  the  two  cases  of 
Bordon  v.  Kennedy,  3  Atk.  788,  and  Phillips  v,  Thompson,  3  Lev.  191,  in 
which  latter  it  was  decided,  that  by  the  delivery  of  the  writ,  the  goods  were 
onlj  BO  bound  that  the  defendant  could  not  dispose  of  them  afterwards,  and 
that  the  deliveir  of  the  writ  to  the  sheriff  is  no  execution  thereof.  And  this 
dictum  of  Lord  Holt,  Lord  Mansfield,  in  Cooper  v,  Chitty,  1  Burr.  20,  sus- 
pected was  a  mistake  of  the  reporter. 

The  next  case  relied  on  by  Mr.  Baron  Wood  is  Clerk  r.  Withers,  6  Mod.  290. 
In  that  case  the  principal  question  was  respecting  the  operation  of  the  stat.  17 
Car.  2, 0.  8,  upon  a  judgment  by  default  obtained  by  an  administrator ;  whether, 
as  that  statute  applies  in  terms  only  to  judgment  after  verdict,  there  could  be 
any  personal  representative  of  the  intestate  who  could,  by  process,  compel  the 
sheriff  to  sell.  It  was  incidentally  contended  there,  by  counsel,  that  a  seizure 
*1791  ^7  ^^  sheriff  '''was  a  satis&ction  of  the  debt,  and,  therefore,  that  the 
^  plaintiff,  who  had  brought  a  scire  facias  to  have  restitution,  should  not 
hare  it.  But  the  utmost  length  to  which  Lord  Holt  carried  this  was,  that  the 
seiiore  to  the  value  of  the  debt  discharges  the  defendant,  unless  the  execution 
be  afterwards  avoided,  and  that  the  seizure,  so  Ions  as  it  continues,  is  a  suffi- 
cient bar.  But  the  point  really  determined  was,  that  an  execution  being  an 
entire  thing  when  once  begun,  shall,  as  between  the  parties,  be  proceeded  with, 
notwithstanding  a  change  of  sheriff,  or  the  death  of  the  plaintiff,  nothing 
having  occurred  to  avoid  the  seizure,  or  to  intercept  the  authority  of  the  sheriff 
before  sale,  the  sale,  under  such  circumstances,  being  considered  but  a  formal 
part  of  the  execution.  There  was  no  decision,  that,  as  against  one  having  a 
paramount  claim,  the  property,  by  the  seizure,  was  irrevocably  changed ;  but 
the  whole  is  consistent  with  the  hypothesis,  that  the  goods,  in  such  a  case,  are 
in  the  custody  of  the  law. 

With  respect  to  the  argument  drawn  from  the  statute  21  Jac.  1,  c.  19 — ^which 
provides,  that  where  no  execution  or  extent  has  been  served  and  executed,  cre- 
ditors bv  judgment,  statute,  &c.,  or  other  security,  shall  not  be  relieved  upon 
Mj  such  judgment,  &c.,  for  more  than  a  rateable  part  of  their  just  and  true 
debt  with  the  bankrupt's  other  creditors,  without  respect  to  any  greater  sum 
contained  in  such  judgment,  &c.,  or  other  security, — ^and  upon  which  it  has 
been  determined  that  when  a  creditor  has  obtained  judgment  and  sued  out  exe- 
rtion, and  a  seizure  has  been  made  under  it,  if  before  sale  an  act  of  bankruptcy 
intervenes,  the  judgment  creditor  shall  not  be  obliged  to  come  in  under  the  com- 
mission, but  the  sheriff  may  proceed  to  sell  the  ffoods ;  from  which  determinations 
Mr.  Baron  Wood  draws  the  conclusion,  that  tney  must  have  proceeded  on  the 
ground,  that  as  soon  as  goods  have  been  seized  under  Vk  fieri  facuu,  that  seizure 
^1801  ^^  considered  in  law  as  being  an  execution  ^executed ;  the  answer  is,  that 
^  these  determinations  only  prove,  that  as  between  subjects,  an  execution, 
once  begun  with  seizure,  shall  proceed,  notwithstanding  a  subsequent  act  of 
btnkmptcy,  and  commission  issued ;  and  in  the  case  of  Audley  v,  Halsey,  Cro. 
Car.  148,  which  I  believe  was  the  first  decision  to  this  effect,  wherein  the  cir- 
cumstances were  precisely  the  same  with  those  in  Stringefellow's  case.  Dyer,  67 
b,---the  main  difference  being,  that  in  the  one  the  bankrupt  commissioners 
claimed  against  the  extent  upon  the  statute  staple,  and  in  the  other,  the  crown, — 
tie  Ooort  expressly  distingnished  it  from  the  case  in  Dyer,  by  saying,  ''for 
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iherei  although  the  goods  were  extended,  yet  they  were  not  delivered  to  the 
coniusee,  and  the  writ  was  not  returned,  and  the  writ  of  privilege  was  for  debfc 
due  to  the  king,  wherein  the  king  hath  his  prerogative  by  the  common  law/'  In 
addition,  I  may  observe,  that  the  distinction  taken  in  the  reoent  oases  of  Wymer 
V.  Kemble,  6  B.  &  C.  479;  Notley  v.  Buok,  8  B.  &  C.  160;  and  Morknd  v.' 
Pellatt,  8  B.  &.  G.  722,  which  were  in  exposition  of  the  stat.  6  0.  4,  c.  16, 8. 
108,  proceeded  principEiUy  upon  this  very  difference  between  a  mere  naked 
seizure  before  bankruptcy,  and  a  seizure  consummated  by  sale,  or  the  payment 
of  the  money  directed  to  be  levied.  In  Wymer  v.  Kemble  the  goods  of  the 
debtor  had  been  seized  under  ^  fieri  facia$y  and  delivered  to  tlie  creditor  under 
a  bill  of  sale  by  the  sheriff;  then  a  bankruptcy  followed,  and  it  was  held  that 
the  plaintiff  had  ceased  to  be  a  creditor,  the  original  debt  having  been  extin- 
guished by  the  sale.  The  like  decision  was  come  to  in  Morlaad  «.  Pellatt, 
where,  though  there  had  been  no  sale  of  the  goods,  the  balance  of  the  money 
directed  to  be  levied  had  been  paid  over  to  the  sheriff  before  the  act  of  bank- 
ruptcy. But  in  Notley  v.  Buck,  where  the  sheriff  had  made  a  seizure  before 
the  act  of  bankruptcy,  but  the  goods  remained  in  *his  hands  unsold  at  ^^^^ 
the  time  of  it,  it  was  held  that  £e  sheriff  could  not  pay  over  to  the  cie-  ^ 
ditor  the  proceeds  of  the  execution  received  upon  a  sale  after  the  bankruptcy. 
But  although  the  position  that  the  property  is  not  devested  out  of  the  debtor 
bv  mere  seizure  under  &  fieri  facias,  was  partly  admitted  by  the  counsel  of  the 
plaintiff  in  error  in  this  case,  yet  it  was  most  strongly  pressed  by  him  in  his  ar- 
gument that  by  the  seizure  the  judgment-creditor  here  had  a  lien  on  the  goods 
or  a  special  property  therein,  and  that  the  crown  under  an  extent  can  only  take 
subject  to  that  lien  or  special  property.  And  this  right  of  the  jndgmentrere- 
ditor,  he  observed,  had  not  been  adverted  to  in  any  of  the  cases.  With  respect 
to  the  property,  many  other  cases  might  be  added ;  but  enough  probably  his 
been  said,  and  I  will  add  only  the  authority  of  Mr.  Justice  Bayley.  In  Nor- 
land V,  Pellatt  the  learned  Judge  says,  ''After  seizure,  and  before  sale,  the 
sheriff  has  a  special  property  in  the  goods ;  but  the  debtor  has  the  general  pro- 
perty; up  to  that  time,  therefore,  the  debt  is  not  extinguished,  and  the  judg- 
ment-creditor has  a  security  for  his  debt."  This  special  property  is  in  the 
sheriff,  not  as  trustee  for  the  judgment-creditor,  but  for  the  purpose  of  hu  own 
protection.  Neither  had  the  judgment-creditor,  in  this  instance,  any  lien  od 
the  goods.  Let  us  see  what  a  lien  is.  In  Hammonds  v.  Barclay,  2  Eas^  227, 
Mr.  J.  Grose  says,  "  a  lien  is  a  right  in  one  man,  to  retain  that  which  is  in  his 
possession  belongiuff  to  another,  till  certain  demands  of  him,  the  person  in  pos- 
session, are  satisfied."  The  Master  of  the  Bolls,  in  Gladstone  v,  Birley,  2 
Meriv.  404,  lays  it  down,  "  the  question  always  is,  whether  there  be  a  right  to 
retain  the  soods  till  a  given  demand  shall  be  satisfied."  In  lackbarrowp. 
Mason,  6  East,  25  note,  Mr.  J.  BuUer  observes,  "  liens  at  law  exist  only  in 
cases  where  the  party  entitled  to  them  has  the  ^possession  of  the  goods;  r^i^o 
and  if  he  once  parts  with  the  possession  after  the  lien  attaches,  the  lien  ^ 
is  gone."  In  Heywood  v.  Waring,  4  Campb.  291,  Lord  EUenborough  says, 
'<  without  possession  there  can  be  no  lien.  A  lien  is  a  right  to  hold,  and  hov 
can  that  be  held  which  was  never  possessed."  In  Hallett  v.  Bousfielc^  18  Yes- 
188,  Lord  Eldon  asks,  ''  how  can  the  doctrine  of  lien,  that  is,  the  right  of  ft 
party  having  property  in  his  possession,  to  retain  it  until  his  demand  is  satisfied, 
be  applied  to  the  interest  of  a  freighter  who  has  no  possession,  the  whole  being 
in  the  possession  of  the  owner."  (And  many  other  dicta  to  the  same  effect  are 
collected  by  Mr.  Montagu,  in  his  Summary  of  the  Law  of  lien,  Introdootory 
Chap.  p.  1,  &o.)  So  here,  I  ask,  how  can  the  doctrine  of  lien  to  retain  ^ 
goods  be  applied  to  this  judgment  creditor  who  had  no  possession,  the  goods 
being  in  the  possession  of  the  sheriff?  The  sheriff  seises,  not  as  the  agent 
or  servant  of  the  party,  but  a  minister  of  justice  and  an  officer  of  the  Ooort; 
and,  therefore,  his  possession  is  not  Uie  possession  of  the  ore<titor,  bnt  the  cus- 
tody of  the  law.    But,  if  there  was  no  lien,  the  cases  of  The  King  v»  Hnmpbi^/; 
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1  M'Clell.  k  Y.  173;  The  King  v.  Lee,  6  Prioe,  369;  and  Casberd  v.  The  At- 
tornej-Generaly  6  Pricey  411,  which  were  cases  of  a  wharfinger's  and  a  factor's 
lien,  and  an  equitable  mortgage  by  deposit  of  the  title  deeds,  are  inapplicable, 
the  creditor  there  having  haS  actual  possession  of  the  articles  in  respect  of  which 
he  claimed.  But  when  goods  are  in  what  is  called  the  custody  of  the  law,  the 
property  is,  as  it  were,  in  abeyance,  and  must  ultimately  belong  to  the  party  to 
whom,  under  all  the  circumstances,  the  law  adjudges  it. 

Bat  it  was  said  that  the  judgment-creditor,  by  force  of  the  seizure,  had  at  least 
*1831  ^  B^^i^^y*  '^^^  ^^  '^'certainly  been  so  decided  with  reference  to  the  6 
^  G.  4,  c.  16,  s.  108.  But  I  do  not  see  what  it  proves.  The  security 
may  be  vested  and  certain,  or  it  may  be  contingent  and  defeasible.  It  does  not 
necessarily  import  present  property,  nor  even  beneficial  interest.  If  tenant  for 
life  without  impeachment  of  waste,  or  tenant  in  tail,  sell  trees  standing  and 
growing  on  the  land,  which  he  may  lawfully  do,  the  vendee,  in  common  lan- 
guage might  be  said  to  have  a  security  for  the  money  which  he  has  advanced ; 
but  if  the  vendor  should  die  before  the  trees  are  severed  from  the  soil,  the  right 
of  the  remainderman  or  issue  in  tail  steps  in  and  defeats  that  of  the  vendee. 
So  here,  although  the  judgment  creditor  had  a  security,  yet  still  it  was  a  possible 
case,  I  say  no  more  at  present,  that  a  jIim  tertii  might  interpose  and  destroy  it. 

This  brings  me  to  the  consideration  of  the  second  branch  of  the  question, 
oamely,  whether  the  extent  in  this  case  at  the  suit  of  the  crown  constituted 
snch  A  jus  tertii.  It  is  perfectly  clear,  that  at  common  law  the  king  had  very 
peculiar  prerogatives,  much  beyond  the  common  right  of  a  subject  for  the  re* 
corery  of  his  debts.  Of  these  (not  to  mention  others  which  are  not  to  the 
present  purpose),  one  was,  that  where  one  was  indebted  to  the  king,  and  like- 
wise to  other  persons,  the  king's  debt  was  to  be  preferred  in  payment,  that  is, 
the  king  was  to  be  paid  before  any  other  creditor  of  the  party,  and,  consequently, 
to  be  preferred  in  an  execution.  Mad.  Exch.  183,  c.  23,  s.  7.  The  general 
rule  is,  and  this  has  been  acknowledged  in  all  the  cases,  that  when  the  right  of 
the  king  and  that  of  a  subject  concur,  that  of  the  king  shall  prevail.  See  the 
instances  put  in  The  Attorney-General  v.  Andrew,  Hardr.  23;  Plowden, 
258,  259,  264.  But  in  ancient  times  the  law  of  prerogative  went  farther  than 
*1841  ^^^'  '"'^^  provided  the  most  effectual  means  of  ^security,  that  the  king's 
^  title  should  always  be  the  first.  It  prohibited  the  creditors  of  a  king's 
debtor  even  from  takins  out  execution  until  all  the  king's  debts  were  satisfi^, 
although  the  king's  debts  were  the  later  in  point  of  time ;  and  if  the  king's 
debtor,  notwithstanding,  was  sued  or  attached,  the  king  had  a  remedy  by  writ 
of  protection  to  protect  his  debtor :  Co.  Litt.  131,  b.  Fits.  N.  B.  65,  66,  tit 
Prokction.  The  King  v.  Cotton,  Parker,  123.  A  king's  debtor  could  not 
uuke  a  will  to  dispose  of  his  chattels  to  the  king's  prejudice,  nor  could  his 
executor  have  administration,  without  permission  from  the  king  or  justice^)  or 
barons  of  the  exchequer,  upon  giving  security  to  answer  the  king's  debts.  See 
Qumerotts  preoedents  in  Maddox's  Exchq.,  c.  23.  These  prerogatives  have,  at 
different  times,  been  controlled  and  regulated  by  statutes ;  but  these  very 
statutes  testify  their  existence.  Thus,  in  the  statutes  of  Magna  Charta,  9  Hen. 
3,  c  18,  it  is  enacted,  that  if  any  holding  of  the  king  a  lay  fee  do  die,  and  the 
sheriff  show  the  king^s  letters  patent  of  his  summons  for  debt,  which  the  dead 
man  did  owe  to  the  Sing,  it  should  be  lawful  to  the  sheriff  to  attach  and  enrol 
all  the  goods  and  chattels  of  the  deceased  being  found  in  the  lay  fee,  to  the 
value  of  the  debt,  so  that  nothing  thereof  should  be  removed  until  the  debt  be 
paid  off,  and  the  residue  should  remain  to  the  executors  to  perform  the  testa- 
ment of  the  deoeaaed.  Again,  the  stat.  25  Ed.  3,  c.  19,  afler  reciting,  that  for- 
asmuch as  the  king  had  before  that  time  made  protections  to  divers  people 
which  were  bounden  to  him  in  some  manner  of  debt,  that  they  should  not  be 
impleaded  of  the  debts  which  they  owed  to  others,  till  they  had  made  sree  to 
<mr  Lord  the  Kins  of  that  which  to  him  was  due  bv  them  bv  reason  of  ms  pre- 
n)gaUve;  and  so,  duzing  such  protections,  no  man  hath  used  nor  durst  implead 
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such  '^'debtors ;  enactSi  that^  notwithstandiiig  such  proteotions,  the  parties  pici  05 
which  have  actions  against  their  debtors  shall  be  answered  in  the  king's  ^ 
court  by  their  debtors ;  and  if  judgment  be  thereupon  given  for  the  pkuntiff  or 
demandant,  the  execution  of  the  same  judgment  shall  be  put  in  suspense  till 
gree  be  made  to  the  king  of  his  debt :  and  if  the  creditors  will  undertake  for  the 
king's  debt,  they  shall  be  thereunto  received,  and  shall  have  execution  against 
the  debtors  of  the  debt  due  and  adjudged  to  them,  and  also  shall  recover  against 
them  as  much  as  the  j  shall  pay  to  the  king  for  them.  After  the  passing,  there- 
fore, of  this  statute,  which  considerably  abridged  the  ancient  prerogative,  al- 
though a  subject  might  pursue  his  debtor  to  judgment,  yet  he  could  not  sue  out 
execution  until  the  king's  debts  were  paid  or  secured,  the  king  beine  entitled  to 
the  first  execution.  This  execution,  it  is  material  to  recollect,  at  the  common 
law,  was  against  the  body,  the  land,  and  the  goods  of  the  accountant  of  the 
king's  debtor.  Sir  William  Harbert's  case,  3  Rep.  12  b.  The  words  of  Lord 
Coke  on  this  point  are,  ''  It  was  resolved  that,  at  the  common  law,  the  body, 
the  land;  and  the  goods  of  the  accountant  or  the  king's  debtor  were  liable  to  the 
king's  execution,  for  Thesaurus  Regis  est  pacts  vinculum  ei  heUorum  nervi,  and, 
therefore,  the  law  gave  the  king  full  remedy  for  it :  and  therewith  agrees  5 
Eliz.  Dyer,  324,  and  Plow.  Com.  321 ;  Sir  William  Cavendish's  case,  who  was 
treasurer  of  the  chamber;  24  £.  3,  Watten  De  Ghirton's  case;  and  infinite  pre- 
cedents in  the  Exchequer,  to  prove,  that  for  the  king's  debt,  the  body  and  the 
land  of  the  debtor  shall  be  liable  by  the  common  law  before  the  statute  of  33  H. 
8,  c.  39."  The  statute  did  not  give  to  the  crown  this  triple  remedy,  and  whether 
it  could  be  pursued  as  now  by  one  single  process,  or  must  have  been  separately 
worked  out  by  different  writs,  is  a  matter  of  no  moment. 

*Thus  stood  the  law  until  the  statute  33  Hen.  8,  c.  39,  passed.  And  ri^ioa 
upon  this  short  statement  there  seems  to  me  no  doubt,  that  if  no  altera-  *- 
tion  of  the  law  in  this  respect  was  made  by  that  statute,  the  king,  in  the  pie- 
gent  instance,  is  entitled  to  preference  under  the  extent,  although  it  did  not 
reach  the  sheriff  until  the  fieri  facias  was  partly  executed  by  seizure ;  for  it 
would  be  absurd  to  hold  that  when  it  was  unlawful  to  issue  any  execution  be- 
fore the  king's  debt  was  paid,  that  the  creditor,  by  his  disobedience  of  the  law 
in  suing  out  an  execution,  should  gain  an  advantage  over  the  king.  Then,  has 
the  Stat.  33  Hen.  8,  c.  39,  altered  the  law  in  this  matter?  That  stat.,  sect.  74, 
enacts,  ^^  that  if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter 
awarded  for  the  king,  for  the  recovery  of  any  of  the  king's  debts,  that  then  the 
same  suit  and  process  shall  be  preferred  before  the  suit  of  any  person  or  persons, 
and  that  our  said  sovereign  lord,  his  heirs  and  successors,  shall  have  the  first 
execution  against  any  defendant  or  defendants,  of  and  for  his  said  debts,  before 
any  other  person  or  persons,  so  alwavs  that  the  king's  said  suit  be  taken  and 
commenced,  or  process  awarded  for  the  said  debt  at  the  suit  of  our  said  sove- 
reign lord  the  king,  his  heirs  or  successors,  before  judgment  given  for  the  said 
other  person  or  persons."  It  has  been  very  properly  observed  by  Lord  Chief 
Baron  Macdonald,  in  his  judgment  in  the  case  of  The  King  v.  Wells  and  All- 
nutt,  16  East,  280, 281,  n,  that,  according  to  the  construction  put  upon  this 
clause  in  the  cases  of  Uppom  v.  Summer  and  Borke  v,  Dayrell,  it  must  have  the 
effect  of  postponing  the  king's  execution,  though  it  should  happen  to  be  prior, 
both  in  teste  and  delivery,  to  the  subject's  execution  on  his  prior  judgment; 
which  would  be  putting  the  crown,  as  to  its  execution,  upon  a  worse  footing 
than  a  subject,  inasmuch  as  between  subject  and  ^subject  the  priority  ^^^-j 
of  the  delivery  of  the  writ  of  execution  always  determines  the  question  *• 
of  preference,  without  regard  to  the  priority  of  judgment.  Such  a  result  surely 
could  never  have  been  intended,  and  this  goes  some  way  to  show  that  the  con- 
struction animadverted  upon  is  not  the  right  one.  But  I  am  of  opinion,  upon 
other  grounds,  that  this  section  of  the  statute  has  been  misunderstood.  The 
first  branch  declares,  generally,  that  the  king's  suit  and  process  shall  be  pre- 
ferred before  the  suit  of  any  person  or  persons.    This  seems  to  be  distinot  from 
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the  latter  branch,  which  confirms  the  right  which  the  king  had  before  this 
statute  of  having  the  first  ezecation ;  not  a  preference  where  there  are  two  con- 
earring  executions,  one  at  the  suit  of  the  king ;  but  the  first  execution ;  that  is, 
the  sole  and  exclusive  execution  against  any  defendant  for  his  debt,  before  any 
other  person.  Then  comes  the  condition  or  proviso,  "  so  always  that  the  king's 
said  suit  be  taken  and  commenced,  or  process  awarded  before  judgment  given  for 
the  said  other  person."  Now,  I  take  this  seventy-fourth  section  to  be  a  sup- 
plement to  the  nineteenth  chap,  of  the  25  Edw.  3,  and  the  judgment  mentioned 
herein  to  meaa  a  judgment  obtained  by  favour  of  the  latter  statute.  Then  the 
meBDing  will  be  this :  Where  the  subject  has  obtained  no  judgment,  the  king  is 
entitled,  as  of  course  he  must  be  if  he  sues  out  process,  to  the  first  execution. 
Bnt  if  the  subject  has  obtained  a  judgment  before  any  process  sued  out  by  the 
crown,  the  execution  thereof  shall  not,  by  virtue  of  the  stat.  25  Edw.  3,  o.  19, 
be  put  in  suspense  till  gree  be  made  to  the  king  of  his  debt ;  but  in  such  event 
he  is  at  liberty  to  follow  it  up  by  execution,  although  the  king's  debt  be  not 
paid;  and  if  he  can  get  his  execution  completely  executed  before  the  king's  pro- 
cess be  sued  out,  he  will  be  safe ;  for  the  king  is  only  to  have  absolutely  the 
first  execution  where  the  king's  suit  is  taken  and  commenced,  or  process  awarded 
*18R1  '''^^'^'^  judgment  given  for  the  other  person.     By  this  construction  the 

^  greater  difficulties,  in  my  humble  judgment,  will  be  overcome,  though 
perhaps  some  may  remain ;  and  this  will  account  for  the  disuse  of  protections 
afterwards,  which  would  be  unavailing  when  the  king  had  no  longer  a  right  in 
all  cases  to  the  first  execution. 

So  much  by  way  of  argument  from  the  account  we  have  in  our  books  of  our 
ancient  prerogative,  and  &om  the  statutes. 

The  cases  that  have  been  decided  upon  this  question  have  been  so  often  cited 
that  it  is  unnecessary  to  go  through  them  all ;  I  will  only  observe  that  the 
weight  of  authority  appears  to  me  to  preponderate  very  considerably  in  favour 
of  Uie  right  of  the  crown.  The  course  of  decision  in  the  Court  of  Exchequer  has 
been  uniform,  with  the  exception  of  the  Attomey-Gkneral  v.  Andrew,  Hardr. 
23,  and  Mr.  Baron  Wood's  opinion  in  The  King  y,  Giles,  on  that  side;  and  con- 
sidering that  this  is  the  king's  great  court  of  revenue,  in  which  the  Judges  are 
more  particularly  conversant  with  these  matters,  this  consistency  of  judgment 
ought  to  carry  great  weight  with  it.  In  the  Attorney-General  v,  Andrew  the 
reasons  assigned  by  the  Judges  are  extremely  short,  and  in  truth  consist  only 
of  two ;  the  one  that  the  stat.  33  Hen.  8,  abridges  the  prerogative,  and  con- 
trols the  common  law,  and  that  the  words  in  the  seventy-fourth  section  make 
a  condition  precedent,  and  imply  a  negative ;  the  second,  that  there  the  subject's 
title  was  prior  to  the  king's,  and  was  executed.  I  have  already  explained  why, 
in  my  opinion,  the  interpretation  that  has  been  made  of  this  statute  is  an  erro- 
neous one,  and  why  this  statute  does  not  affect  the  present  case.  With  respect 
to  the  holding  that  the  subject's  title  was  executed,  if  liberates  had  issued  upon 
*1891  ^^^  ^^^>  which  does  not  '''appear  to  have  been  the  case,  there  is  no 

-'  doubt  but  that  this  was  so ;  but  if  nothing  more  had  been  done  than  ex- 
tending the  lands  upon  the  elegUsj  I  take  the  liberty  of  saying  that  the  subject's 
title  was  not  executed ;  and  for  this  Stringefellow's  case,  Dyer,  67  b,  is  my  au- 
thority. In  that  case  Stringefellow  had  sued  out  a  writ  of  extendi  fiicias  to  have 
execution  of  a  statute  staple.  The  sheriff  made  extent  of  the  defendant's  lands, 
And  seized  them  into  the  king's  hands,  but  did  not  make  livery,  and  afterwards 
a  writ  of  the  king's  prerogative  issued  out  of  the  Court  of  Exchequer,  reciting 
the  prerogative  which  the  kins  ought  to  have  to  be  first  served  and  paid  by  his 
debtors,  and  commanded  the  sheriff  to  levy  the  debt  of  the  goods  of  the  debtor; 
and  if  he  had  not  sufficient,  then  to  extend  his  land.  This  writ  was  delivered 
to  the  sheriff  after  the  dav  of  the  return  of  the  first  writ,  but  before  the  first 
writ  was  returned.  On  the  sheriff  returning  to  the  king's  writ  that  the  debtor 
had  no  goods  or  lands  to  be  extended  besides  the  goods  and  chattels,  lands  and 
tenements  above  extended,  and  therefore  as  to  the  further  execution  of  that 
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writ  he  had  done  nothing,  it  was  holden  in  the  Exchequer  for  law  that  the 
sheriff  should  be  amerced  if  he  would  not  amend  his  return^  namely,  retnrn 
the  extent  into  the  Exchequer  for  the  service  of  the  king's  debt ;  and  Justices 
Hale  and  Bromley  were  of  the  same  opinion,  because  the  property  of  the  goods 
and  land  was  not  in  Stringefellow  before  they  were  delivered  to  him  by  the  writ 
of  liberate.  This  case  has  always  been  acknowledged  for  good  law.  And 
although  a  query  is  subjoined  by  the  reporter  because  the  goods  on  being 
seized  into  the  king's  hands  to  be  delivered  to  the  party,  were  in  the  custody 
and  consideration  of  the  law,  and  privileged  from  all  other  executions,  yet  this 
doubt  proceeds  from  *not  attending  to  the  distinction  between  the  king's  r^i  qq 
case  and  that  of  a  common  person.  In  the  case  of  a  subject,  goods  dis-  I- 
trained  or  seized  in  execution  cannot  be  again  taken,  for  that  reason ;  bat  it  is 
otherwise  in  the  case  of  the  king.  The  Attorney-General  v.  Gapel,  2  Show. 
481.     See  also  the  note  by  Manwood  Chief  Baron,  in  margin,  Dy.  67,  h. 

The  cases  of  Uppom  v.  Sumner  and  Rorke  v.  Dayrell  appear  to  me  to  have 
been  determined  on  wrong  principles.  Little  research  appears  to  have  been 
made,  in  either,  into  the  nature  and  extent  of  the  royal  prerogative  at  common 
law.  In  the  first,  the  judgment  proceeded  principally  on  the  stat.  83  H.  7,  c. 
8 ;  and  in  the  latter,  on  the  mistaken  assumption  that  the  property  was  changed 
by  the  delivery  of  the  writ  to  the  sheriff.  With  all  my  respect  for  the  learned 
Judges  by  whom  these  cases  were  decided,  and  no  one  can  have  greater,  I  can- 
not assent  to  them.  And  I  do  this  with  the  more  freedom,  because  on  no  less 
than  three  solemn  occasions  the  Court  of  Exchequer  has  subsequently  testified 
a  similar  dissent. 

The  case  of  Thurston  v.  Mills,  16  East,  254,  is  no  authority  either  way; 
because  although  the  Court  intimated  they  had  formed  an  opinion  on  the  pom^ 
it  was  not  divulged.  With  these  exceptions,  the  determinations  of  the  conrte 
will  be  found,  from  the  earliest  times,  to  have  been  in  favour  of  this  prerogative. 
I  therefore  humbly  give  it  as  my  opinion,  that  the  first  question  propounded 
by  your  Lordships  should  be  answered  in  the  afiirmative. 

With  respect  to  the  second  question  submitted  to  the  judges, — Whether  it 
makes  any  difference  whether  the  writ  of  extent  be  in  chief  or  in  ud — ^I  am  of 
opinion  that,  in  this  respect,  there  is  no  difference  between  an  immediate  extent 
and  an  extent  in  aid.  It  appears  to  have  been  the  practice,  in  very  ancient 
times,  that  if  the  '^'king's  debtor  was  unable  to  satisfy  the  king's  debt  p^igi 
out  of  his  own  chattels,  the  king  would  betake  himself  to  any  third  per-  '• 
son  who  was  indebted  to  the  king's  debtor,  and  would  recover  of  such  third 
person  what  he  owed  to  the  king's  debtor,  in  order  to  get  payment  of  the  debt 
he  owed  to  the  crown.  Mad.  Exch.  c.  28,  s.  8.  In  like  emergencies  the  king^s 
debtors  or  accountants  were  wont  to  have  writs  of  aid,  whereby  to  recover  their 
debts  of  such  persons  as  were  indebted  to  them,  in  order  to  enable  them  to 
answer  the  debts  they  owed  to  the  king.  Many  precedents  of  both  modes  of 
proceeding  are  cited  by  Madox  in  his  notes,  ch.  23,  s.  8,  12.  One  of  them  is 
in  the  fifth  year  of  Richard  I.,  in  the  great  roll  whereof  it  is  stated  that  Henij 
de  Cornhill  owed  the  king  100^.  for  the  arerage  of  the  cambium  of  all  England, 
except  Winchester,  and  QL  for  the  term  of  the  land  of  Engelran  de  Mustroil ; 
and  William  Earl  of  Albemarle  acknowledged  before  the  Barons  of  ^ 
Exchequer,  that  he  owed  so  much  to  Henry  de  Cornhill;  and  therefupon 
William  Earl  of  Albemarle  was  charged  (as  debtor  to  the  king)  with  the  said 
respective  sums.  Others  are  of  the  reign  of  Henry  3,  and  Edward  1.  In 
some  of  them  the  mandate  is  to  the  sheriff  to  distrain  a  former  sheriff,  or  to 
aid  collectors  and  assessors  in  distraining  persons  indebted  to  the  king  for  aids 
or  the  like :  and  therefore  are  not  [properly  extents  in  aid,  the  process  being 
against  persons  originally  indebted  to  the  crown ;  but  in  some  instances,  as  in 
those  of  the  executors  of  Herbert  de  Burgh,  Walter  de  Watford,  and  the 
executors  of  the  late  Bishop  of  Hereford,  the  mandate  to  the  barons  is,  that 
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they  distram  the  debtors  of  those  partioalar  persons,  in  order  that  the  king 
may  be  satisfied  the  debts  which  they  owe  to  him  respectively,  according  to  the 
law  and  onstom  of  the  Exchequer.  This  process,  though  now  called  an  extent 
*1Q21  ^°  ^^  second  degree,  is  in  principle,  '^'the  same  as  that  called  peculiarly 
^  an  extent  in  aid :  the  only  difference  being,  that  in  the  one  case  the 
crown  is  the  real  as  well  as  the  nominal  plaintiff;  in  the  other,  the  process  is 
saed  out  for  the  recovery  of  the  debt  due  to  the  king's  debtor  and  for  his 
benefit. 

It  is  clear,  therefore,  from  these  authentic  records,  that  the  practice  of  charg- 
ing the  debtors  of  a  person  indebted  to  the  king,  for  the  king's  debt,  goes  back 
as  &r  as  the  period  of  legal  memory ;  and  the  process  has  been  gradually 
moulded  into  its  present  shape,  and  limited  to  its  present  extent  by  statutes,  and 
by  the  rules  and  decbions  of  the  Court  of  Exchequer 

I  am  of  opinion,  therefore,  that  it  makes  no  difference  whether  the  writ  of 
extent  was  in  chief  or  in  aid. 

Vauqhan,  B.  After  much  consideration  devoted  to  the  question  which 
your  Lordships  have  been  pleased  to  propound  to  the  Judges,  I  am  of  opinion 
that  the  writ  of  extent  issued  by  the  crown  under  the  circumstances  stated, 
onght  of  riffht  to  supersede  the  subject's  execution. 

Daring  the  progress  of  this  inquiry  my  mind  has  been  agitated  by  doubts 
suggested  by  a  review  of  the  conflicting  judgments  which  have  been  pronounced 
in  the  superior  courts  of  Westminster  Hall  upon  this  long  controverted  ques- 
tion, involving  a  claim  to  exercise  an  important  prerogative  of  the  crown  on 
the  one  part,  and  a  valuable  civil  right  of  the  subject  on  the  other. 

The  arguments  in  favour  of  the  plaintiff  in  error  may  be  resolved  into  the 
following  propositions : — ^First,  Tha^  no  prerogative  right  existed  in  the  crown 
by  the  common  law  to  issue  an  extent  whereby  the  goods  and  chattels,  and 
buids  of  the  king's  debtor  might  be  extended,  and  his  body  seized  to  enforce  the 
payment  of  his  debt. 

*I931      Secondly,  that  admitting  the  existence  of  such  ^prerogative  right 
-'  under  the  common  law,  it  was  restricted  and  controlled  by  the  statute 
33  Hen.  8,  c.  39,  so  as  to  prevent  its  operation  in  the  case  sub  judice. 

Thirdly,  that,  independent  of  all  prerogative  right,  after  an  actual  seizure  of 
the  sheriff  under  a  fieri  facias,  at  the  suit  of  a  judgment  creditor,  the  property  in 
the  goods  taken  became  thereby  altered,  no  longer  continuing  the  property  of 
the  debtor,  and  consequently  no  longer  amenable  to  the  process  of  the  crown. 

Fourthly,  that  the  sheriff  acquired,  by  the  seizure,  such  a  special  property 
in  the  goods  as  to  deprive  the  crown  of  any  benefit  to  be  derived  from  this  pro- 
cess of  extent. 

The  main  question  depends  upon  the  true  construction  of  the  83  Hen.  8,  c. 
39, 8.  74 :  but  in  the  interpretation  of  this  statute,  the  important  preliminary 
inquiry  presents  itself;  viz.,  whether  before,  and  independent  of,  any  legisla- 
tive enactments,  the  crown  was  not  entitled,  by  the  common  law,  to  extend 
the  lands,  and  to  take  the  body  as  well  as  the  goods  and  chattels  of  the  king's 
debtor  in  satisfaction  of  the  debt. 

Sir  Edward  West  in  his  Treatise  upon  the  Law  and  Practice  of  Extents, 
ftates  (but,  as  I  conceive,  erroneously),  that  the  crown  derived  its  power  of 
usoing  an  extent  from  the  provisions  of  this  statute.  In  page  108  he  observes, 
that  <<this  statute  gave  to  the  crown  a  new  kind  of  execution  for  all  its  debts; 
ft  species  too  of  execution  which  before  that  statute  was  the  subject's  execution, 
ftnd  the  subject's  only;'^  and  in  page  110  he  repeats,  ''that  the  subject's  pro- 
c^  by  extent  being  imparted  to  the  crown,  the  crown  will  of  course  have  the 
suae  rights  in  the  use  of  that  procees  as  the  subject." 

The  author  of  that  treatise  seems  to  have  been  betrayed  into  this  error  by 

what  I  would  rather  call  an  equivocal  than  an  inaccurate  expression  of  Lord 

^^1941  ^^^  ^^  ^^  Comment,  upon  the  eighth  Cap.  Magna  Charta,  *2  Inst.  19, 

*'  which  contains  the  following  passage:—*'' After  the  statute  33  Hen.  8, 
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c.  39,  was  made  for  levying  of  the  king's  debts,  the  usual  process  to  the  sheriff 
at  this  day  is.  Quod  diligenter  per  saoramentam/'  &c.  From  the  words  after 
the  statute  Mr.  West  infers  that  the  king  was  not  empowered  by  virtue  of  his 
prerogative  at  the  common  law,  to  issue  any  writ  of  extent  to  enforce  the  pay- 
ment of  his  debts  before  that  statute,  such  authority  being  created  and  confer- 
red for  the  first  time  by  the  provisions  of  that  act.  Lord  Chief  Baron  Gilbert 
understands  this  expression  of  Sir  Edward  Coke's,  after  the  statute,  &c.,  in  the 
same  sense,  although  he  suggests  a  doubt  respecting  its  accurary ;  for  in  page 
127,  of  his  Treatise  on  the  <Court  of  Exchequer,  after  transcribing  a  process 
known  by  the  name  of  the  long  writ,  he  observes,  '^  My  Lord  Coke  says  this 
writ  was  made  since  the  statute,  but  of  this  I  have  great  doubt,  because  it 
seems  so  contrived  that  an  inquisition  should  be  found  whether  the  debtor  had 
any  goods  and  chattels,  and  if  upon  inquisition  there  were  none  found  then  to 
extend  the  lands  and  to  take  the  body  of  the  debtor.  So  that  it  seems  this 
writ  might  have  been  used  before  the  stat.  of  Hen.  8,  without  any  violation  of 
Magna  Charta,  for  if  it  were  found  that  the  debtor  had  no  goods,  they  might 
seize  the  lands  and  take  the  body :  and,  therefore,  it  seems  to  be  a  writ  that 
was  used  upon  motion  to  the  Court  and  in  cases  of  necessity  before  the  stat  of 
Hen.  8,  but  since  that  statute  they  may  have  a  capias,  levari,  or  extent,  with- 
out any  such  inquisition  touching  the  goods." 

The  opinion  of  Sir  Edward  Coke  appears  to  me  to  have  been  misapprehended. 
I  do  not  understand  him  to  affirm  that  the  king  had  no  power  of  issuing  an 
extent  for  the  levying  of  his  debts  before  the  statute,  but  that  the  particalar 
writ  of  which  he  gives  only  a  partial  extract,  had  been  the  usual  process  to  the 
sheriff  since  *that  statute,  and  was  so  at  that  day.  Indeed,  the  very  p«|Ar 
first  passage  in  the  eighth  chapter  of  Magna  Charta,  upon  which  he  is  ^ 
commenting,  ^'  Nos  vero  vel  Ballivi  nostri  non  seiziemus  terram  aliqnam  vel 
redditum  pro  debito  aliquo  quamdiu  catalla  debitoris  prsssentia  sufiiciant  ad 
debitum  reddend  et  ipse  debitor  paratus  sit  inde  satisfacere,"  was  introdnoed  is 
case  of  the  subject,  for  the  purpose  of  restraining  the  power  of  the  crown,  cod 
correcting  an  abuse  qf  the  prerogative,  by  preventing  the  seizure  of  the  lands 
uid  rents  of  the  crown  debtor,  where  goods  and  chattels  could  be  found  suffi- 
cient to  satisfy  the  debt.  Lord  Coke  observes  upon  this  passage,  that  *^hy 
order  of  the  common  law,  the  king  for  his  debt  had  execution  of  the  body, 
lands,  and  goods  of  the  debtor :"  and  adds,  "this  is  an  act  of  grace,  and  re- 
straineth  the  power  that  the  kins  had  before."  Both  the  text  and  the  com- 
ment therefore  conspire  to  prove  that  Lord  Coke  could  never  intend  to  ascribe  the 
origin  of  the  process  of  extent  to  the  stat.  of  Hen.  8.  Indeed,  the  reports  of 
that  eminent  lawyer  are  replete  with  resolutions  confirming  the  prerogative 
right  of  the  crown  to  issue  process  of  this  description  from  the  earliest  times. 
I  will  cite  one  case  only  from  his  reports  in  proof  of  this  position.  Sir  William 
Harbert's  case,  3  Rep.  12,  b.  It  was  there  resolved,  that  at  the  oommon  law 
the  body,  the  lands,  and  the  goods  of  the  king's  debtor  or  aocomptant  were 
liable  to  the  king's  execution;  for  that  thesaurus  regis  est  pacis  vinculum  ct 
bellorum  nervi.  And,  therefore,  the  law  gave  the  king  the  full  remedy  for  it; 
and  therewith  agrees  6  Eliz.  Dyer,  224,  and  Plowd.  Com.  321,  a;  Sir  William 
Cavendish's  case,  24  Edw.  3.;  Walter  de  Chirton's  case;  and  infinite  prece- 
dents  m  the  Exchequer,  to  prove  that  for  the  king's  debt  the  body  and  land  of 

*T  I     "^  shall  be  liable  by  the  common  law  before  the  stat.  33  Hen.  8,  c.  39. 
A  have  before  observed,  that  Lord  Coke  gives  only  a  partial  extract  ^tag 
ot  the  usual  process  which  he  states  to  have  issued  since  the  stat.  83  I- 

i  J-  ^^  *^®  whole  of  it  had  been  inserted  it  would  have  appeared  from  the 
concluding  part  whether  it  issued  from  the  office  of  the  king,  or  of  the  lord  trc^ 
surer  s  remembrancer. 

.  ^^®  ^^°8  writ,  introduced  and  commented  upon  by  Lord  Chief  Baron  Gilbert 
m  tne  chapter  in  which  he  expresses  his  doubts  respecting  the  accuracy  of  Lord 
^Ke  as  to  the  period  of  time  when  that  species  of  process  was  first  inned  for 
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the  purpose  of  securing  the  king's  debts,  was  undonbiedly  a  writ  from  the  office 
of  the  king's  remembrancer ;  as  appears  from  the  concluding  part  of  it,  con* 
taining  an  injunction  not  to  sell  until  the  further  order  of  the  Conrt ;  from  the 
bonds  remaining  in  the  custody  of  the  king's  remembrancer ;  and  from  refer- 
riog  in  distinct  terms  to  the  statute  33  Hen.  8,  as  the  authority  from  which  it 
enumated,  and  being  also  signed  by  Masham^  who  was  at  that  time  an  officer, 
Dot  in  thQ  lord  treasurer's  but  in  the  king's  remembrancer's  office. 

Without  professing  to  have  examined  the  infinity  of  precedents  to  which  Sir 
Edward  Coke  alludes,  the  searches  I  haye  made  have  satisfied  my  mind  that 
from  that  department  of  the  revenue  office  in  the  Court  of  Exchequer  under  the 
control  and  management  of  the  lord  treasurer's  remembrancer,  a  strong  prero- 
gative process  or  writ,  combining  in  effect  the  fieri  facias,  the  levari  facias,  and 
capias  corpus,  has,  from  the  earliest  time,  been  issued  upon  special  application 
founded  on  the  necessity  of  the  case,  without  any  previous  summons  or  notice, 
and  directed  at  once  against  the  goods  and  chattels,  lands,  and  tenements,  and 
body  of  the  crown  debtor,  to  levy  all  such  debts  as  by  being  charged  upon  the 
revenue  rolls  in  that  office  were  become  in  the  nature  of  recoraed  debts  or 
dafeies. 

*1971  ^^^®  ™o^  ordinary  and  usual  course  of  proceeding  was  to  transmit 
^  them  to  the  pipe  office,  and  enter  them  upon  the  roll  annexed  to  the  sum- 
mons of  the  pipe,  to  be  levied  by  that  process ;  and  if  returned  nihil  by  the 
sheriff,  to  intrcnluce  them  into  a  schedule  as  described  by  Lord  Chief  fiaron 
Gilbert,  and  send  them  into  the  office  of  the  lord  treasurer's  remembrancer,  to 
be  levied  by  the  general  prerogative  process,  or  long  writ,  which  issued  perio- 
dically at  two  stated  seasons  of  the  year  for  the  recovery  of  all  such  debts. 

I  will  not  abuse  your  Lordships'  patient  attention  by  stating  the  reasons 
which  have  led  me  to  conclude  the  Lord  Chief  Baron  Qilbert  may  have  con- 
founded the  long  writ  issued  from  the  office  of  the  king's  remembrancer  under 
the  authority  of  the  statute  33  H.  8,  with  the  long  writ  which  it  has  been  im- 
memorially  the  course  of  the  Court  of  Exchequer  to  issue  from  the  office  of  the 
lord  treasurer's  remembrancer.  It  may  be  sufficient  for  the  purpose  of  the 
present  inquiry  to  take  it  upon  the  authority  of  so  eminent  a  Judge,  who  pre- 
sided at  the  head  of  the  Court  of  Exchequer,  that  long  anterior  to  the  statute 
of  H.  8,  such  debts  of  the  crown  as  were  entered  on  the  great  roll  in  the  trea- 
surer's remembrancer's  office  might  be  levied  by  a  process  having  the  force  and 
virtue  of  an  immediate  extent.(a)  I  would,  therefore,  conclude  my  observa- 
tions upon  this  first  branch  of  the  inquiry  with  a  passage  from  Lord  Chief  Baron 
Gilbert's  Treatise  on  the  Court  of  Exchequer,  p.  90.  ''  An  extent  of  a  later 
f^tU  supersedes  an  execution  of  the  goods  by  a  former  writ;  because  by  the 
king's  prerogative  at  common  law  if  mere  had  been  an  execution  at  the  sub- 
*1981  i^^^  ^^^^9  ^^^  aflerwards  an  extent,  *the  execution  was  superseded  un- 
^  til  the  extent  was  executed,  because  the  public  ought  to  be  preferred  to 
private  property." 

I  proceed  to  the  second  branch  of  the  inquiry,  how  hi  the  statute  33  H.  8, 
c.  39,  restricts  or  controls  this  prerogative.  In  considering  the  legal  operation 
and  effect  of  such  of  its  clauses  as  nave  relation  to  this  question,  we  should 
remember  that  it  was  passed  at  a  period  of  time  when  that  monarch  was  in  the 
plenitude  of  his  power,  when  the  revenues  of  the  crown  had  been  recently 
greatly  augmented  by  the  surrender  and  dissolution  of  the  abbeys  and  monas- 
teries, and  by  the  duly  increasing  commerce  and  prosperity  of  the  kingdom ; 
nor  can  we  forget  that  the  history  of  that  reign  records  more  frequent  examples 
of  saerifioes  extorted  from  his  subjects  than  of  any  voluntary  surrenders  of  his 
acknowledged  prerogatives  to  them. 

Upon  the  first  forty-nine  sections  of  this  statute  relating  to  the  erection  of 

(a)  Much  enrioiu  learning  upon  this  aattjeot  may  be  found  in  Mr.  Prioe's  valuable  and 
elaborate  treatiae  apon  that  branch  of  the  Court  of  Exchequer  which  relates  to  the  office 
of  Lord  Treasurer's  Bemembranoer. 
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the  oourt  of  sorveyors  of  the  king's  kndsy  its  offioera,  and  their  authority  (all 
which  have  long  since  ceased  to  exist),  it  beoomes  nnnecessaiy  to  make  any  ob- 
servations. 

The  object  of  the  legislature  in  the  six  consecutive  enactments,  firom  section 
50  to  56  inclusive,  was  the  more  speedy  recovery  of  debts  due  to  the  crown 
upon  obligations  and  specialties  which  not  being  ^before  that  act)  enrolled  of 
record  were  not  amenable  to  the  strong  prerogative  process  of  extent  The 
statute,  therefore,  gave  them  the  force  and  effect  of  obligations  aeknowledffed 
according  to  the  statute  staple  at  Westminster.  It  gave  also  to  the  king  his 
costs  as  to  a  common  person.  It  gave  to  each  of  the  several  courts,  ss  well  to 
those  recently  erected  as  to  those  already  existing  and  mentioned  in  tbe  fifty- 
fifth  section,  the  same  coextensive  power  and  authority  to  conunenoe  s&d  pro- 
secute suits  for  debts  and  duties  grown  due  to  the  crown  in  respect  of  oUigs- 
tions  remaining  in  each  of  those  several  courts  '''and  offices,  and  to  hesr  ^^^ 
and  determine  them,  and  to  award  execution  upon  the  body,  lands,  and  ^ 
goods  of  the  parties  condemned  therein.  But  it  appears  to  me  a  fidlacy  to  sap- 
pose  that,  because  in  directing  in  what  offices  and  courts  (some  of  those  ooarts 
being  then  recently  erected)  the  suits  shall  be  commenced,  and  what  process 
may  in  their  discretion  be  used  (mentioning,  inter  alia,  the  capias,  extendi  fa- 
cias, &0.),  that  therefore  the  power  of  issuing  such  process  was  given  for  the 
first  time  to  the  Court  of  Exchequer.  As  applied  to  obligations  and  specialties, 
which  before  that  statute  were  matters  in  pais  not  yet  ripened  into  matters  of 
record,  I  admit  they  were  not  liable  to  the  immediate  extent  until  rendered 
mature  for  that  process  by  becoming  enrolled  of  record. 

The  sections  to  which  I  have  referred,  from  fifty  to  fifty-six,  appear  to  me 
exdnsively  applicable  to  the  debts  and  duties  accruing  in  respect  of  the  obli- 
gations and  specialties  mentioned  in  those  sections. 

Section  57  enlarges  the  jurisdiction  of  the  several  courts  therein  enumerated; 
extends  their  authority  to  a  variety  of  other  subjects  having  no  relation  to  the 
present  inquiry  5  and  after  introducing  various  regulations  respecting  the 
offices  of  receiver,  auditor,  accomptant.  So.  (imposing  penalties  upon  them  for 
the  breach  of  their  respective  duties),  the  statute  proceeds  to  enact  the  serenty- 
third  and  seventy-fourth  sections,  the  last  of  wmoh  gives  occasion  to  the  pre- 
sent question. 

The  73d  section  directs,  that  in  all  actions  and  suits  for  the  recovery  of  any 
debts  which  shall  accrue  to  the  king  by  reason  of  any  attainder,  outlawry,  for- 
feiture, or  gift  of  the  party,  or  by  any  other  ooUatenl  way  or  means,  it  shall 
be  sufficient  to  declare  ffcnerallv,  without  showing  the  cireumstances  at  large 
according  to  the  due  order  of  the  common  law.  Then  follows  immediately  the 
much  controverted  74th  section,  in  the  *following  words : — "  K  any  j^qq 
suit  be  commenced  or  taken,  or  any  prooess  be  hereafter  awarded  for  ^  '^ 
the  king  for  the  recovery  of  any  of  the  king's  debts,  then  the  same  soit  and 
process  shall  be  preferred  before  the  suit  of  any  person  or  persons ;  and  oar 
sovereign  lord,  his  heirs  and  successors,  shall  have  first  execution  a^dnst  any 
defendant  or  defendants  of  and  for  his  said  debt  before  any  other  person  or 
persons ;  so  always  that  the  king's  said  suit  be  taken  and  commenced,  or  pro- 
oess awarded  for  the  said  debts  at  the  suit  of  our  said  lord  the  king,  his  heirs 
and  successors,  before  judgment  given  for  the  said  person  or  persons." 

The  first  branch  of  this  clause,  introducing  this  proviso,  contains  a  plain 
declaration  of  the  king's  prerogative  right  under  the  common  law,  by  which  he 
wasat  all  times  entiUed  to  have  his  suit  preferred,  and  to  h&^e  first  exeeuti^- 

The  proviso  was  undoubtedly  intended  to  engraft  some  qualifieation  or 
"^^^^otion  upon  that  right,  or  at  least  to  confer  a  privilege  upon  the  subject; 
!f  *  OR  9?®"*io»  arise*  M  to  the  extent  of  that  restriction  or  privikp.  By 
Stat.  25  Edw.  3,  c.  19,  the  subject  (notwithstanding  the  king's  ancient  prero- 
gatove  of  granting  writs  of  protection),  was  empowered  to  implead  his  debtor, 
Md  to  proceed  to  judgment  with  a  stay  of  execution  until  the  king's  debt  was 
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satisfied ;  and  it  seems  to  me  that  this  further  privilege  was  granted  by  the 
74th  8ecti<m ;  m.,  that  he  should  no  longer  be  restrained  from  proceeding  to 
iasne  an  execution  in  those  cases  to  which  that  section  applied,  viz.,  in  which 
the  crown  had  neither  commenced  any  suit  nor  awarded  any  process  before  his 
judgment  was  obtained.  The  legislature  did  not,  I  oonoeive,  intend  to  inter- 
fere in  any  cases  of  conflicting  at  concurrent  executions }  but  simply  to  remove 
the  restraint  continuing  upon  the  subject  at  the  time  of  the  passing  of  the  act 
4c(>Ai-|  of  the  25  Edw.  3,  and  *to  permit  him  to  sue  out  execution  without 
^  being  guilty  of  any  violation  of  the  law,  which,  before  the  statute  38 
Hen.  8,  he  could  not  do.  The  section  being  silent  as  to  which  execution  shall 
he  first  satisfied,  imports  only  (according  to  my  view  of  it)  that  the  subject's 
aeeution  may  first  issue,  still  leaving  the  prerogative  right  of  the  crown  to 
iflBQe  an  extent,  unimpaired. 

Supposing  this  to  be  the  true  oonstruction  of  the  statute,  to  what  suit  of 
the  crown  does  this  seventy-fourth  section  extend  f  Does  the  proviso  or  con- 
dition  control  aad  override  all  the  preceding  clauses  in  the  act,  or  is  it  confined 
and  limited  in  its  operation  to  the  subject-matter  of  the  seventv-third  section 
immediately  preceding  f  This  question  is  involved  in  some  obscurity.  The 
oollocation  of  the  sections  would  favour  the  latter  and  more  limited  construe- 
tbn ;  but  the  words  in  the  seventy-fourth  section  are  sufficiently  general  and 
oonprehensive  to  embrace  other  debts  than  those  designated  in  the  seventy- 
third  section  as  accruing  to  the  king  <'  by  attainder,  outlawry,  forfeiture,  or 
§h  of  the  party,  or  by  any  other  collateral  way  or  means.''  At  the  same 
time,  if  the  restriction  be  construed  to  apply  to  every  species  of  crown  debt, 
80  as  to  include  the  obligations  and  specialties  mentioned  in  the  fiftieth  section, 
it  would  involve  the  difficulty,  nay  absurdity,  of  supposing  that  an  act  of  par- 
liament, passed  for  the  professed  purpose  of  facilitating  the  speedy  recovery  of 
the  hinges  debts,  by  giving  them  the  force  and  effect  of  a  statute  staple,  would, 
instead  of  expediting  their  payment,  place  the  king  in  a  more  unfavourable 
position  than  any  of  his  subjects.  In  every  race  between  the  subject  and  sub- 
ject, the  point  of  time  to  determine  the  priority  of  execution  is  not  the  mo- 
ment in  which  judgment  is  obtained,  but  that  in  which  the  execution  is  deU- 
vered  to  tho  sheriff;  whereas  the  construction  contended  for  by  those  who  im- 
^021  P^S^  ^^^  preferable  title  of  '''the  crown,  would  give  to  the  subject,  in 
^  possession  of  a  judgment,  the  power  of  postponing  indefinitely  the  king's 
execution,  unless  there  had  been  an  inception  of  his  suit,  or  an  award  of  his 
process  before  such  judgment  was  signed. 

I  interpret  the  words  "  debts"  in  this  section  (taking  it  with  reference  to  all 
the  previous  providons  of  the  statute)  to  mean  such  debts  as  not  being  enrolled 
of  record,  are  in  fteri  only,  una$certainedy  and  remaining  to  be  recovered 
through  the  medium  of  a  suit  to  be  commenced  or  "  process  to  be  awarded ;" 
inasmuch  as  informations  for  penalties  always  conclude  with  a  prayer  that  pro- 
0088  may  be  awarded.  This  construction  would  also  embrace  such  debts  as  are 
mentioned  in  the  immediately  preceding  section }  and  unless  the  crown  had  in 
ail  such  cases  actually  commenced  the  suit  or  awarded  its  process,  the  subject 
baring  obtained  a  judgment,  might  proceed  to  issue  execution,  and  thereby,  in 
ohedience  to  the  language  of  the  proviso,  prevent  the  king  from  having  first 
execution,  to  which  oefore  that  statute  he  was  entitled.  I  do  not,  however, 
lead  the  clause  as  prohibiting  the  crown  from  issuing  an  extent  under  the  dr- 
enmstaaces  stated  in  this  case. 

I  come  next  to  consider  the  question,  whether,  after  seizure  by  the  sheriff 
under  a  fieri  facias,  at  the  suit  of  a  judgment  creditor,  the  property  in  the 
goods  taken  becomes  thereby  altered  so  as  to  be  no  lon^r  liable  to  the  extent 
of  the  crown.  The  crown  claims  to  be  entitled  to  priority  in  the  execution  of 
its  process,  by  virtue  of  its  prerogative.  The  subject  denies  the  existence  of 
ttiy  such  prerogative,  asserting,  that  after  the  execution  has  once  begun  by  an 
fetoal  seizure  made,  the  crown  has  no  lonser  any  right  to  intwvene,  the  sub- 
ject's execution  from  that  time  being  entiUed  to  the  prefinvnoe. 
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'^'Upon  this  question  the  crown,  as  representing  the  public  in  retpect  p^Qo 
of  the  revenue,  and  an  individnal  creditor,  in  right  of  his  private  claim,  ^ 
are  at  issue.  For  the  snhject,  the  cases  of  Uppom  r.  Sumner  and  Rorke  v. 
Dajrell,  and  for  the  crown,  The  King  v.  Wells  and  Allnatt,  and  The  King  v. 
Sloper  and  Allen^  are  relied  npon  as  conclusiTe ;  and  yonr  Lordships  are  con- 
strained to  elect  by  which  of  these  decisions  you  will  abide^  for  no  sophistry 
of  argament  can  reconcile  them. 

After  the  elaborate  comment  npon  these  cases,  and  npon  all  the  authorities 
applicable  to  this  subject,  and  upon  the  principles  to  be  deduced  from  them, 
which  your  Lordships  have  heard  from  those  who  have  preceded  me,  I  shall 
state  shortly  the  reasons  which  have  determined  me  to  prefer  the  latter  judg- 
ments delivered  by  the  Court  of  Exchequer,  as  containing  the  sounder  expo- 
sition of  the  law,  and  as  resting  upon  the  more  solid  foundation.  Any  judg- 
ment pronounced  by  the  Court  m  which  Lord  Chief  Justice  De  Grey  presided, 
assisted  by  that  great  constitutional  lawyer  Sir  William  Blackstone,  Mr.  Jus- 
tice Gbuld,  and  Mr.  Justice  Nares,  presents,  upon  the  first  view,  the  strongest 
claim  to  the  concurrence  of  any  English  lawyer ;  but  I  must  confess,  afler 
weighing  the  reasons  assigned,  and  the  authorities  upon  which  the  judgment 
of  the  Court  of  Common  Pleas  in  Uppom  v.  Sumner  professes  to  be  founded,  I 
cannot  yield  my  judicial  assent  to  it.  The  whole  argument  upon  the  stat.  33 
Hen.  8|  as  reported  in  2  Sir  W.  Blackstone's  Reports,  is  comprised  in  this 
sinele  observation,  viz.,  that  the  former  part  of  the  seventy-fourth  cknse  is 
declaratory  of  the  old  prerogative  law,  and  the  latter  a  new  restriction,  so  that 
it  shall  not  take  place  after  judment  given  for  the  subject.  The  authorities 
on  which  this  judgment  proceeded  are  still  more  unsatisfactory.  The  case  of 
Lechmere  v.  Thoroughgood,  as  reported  in  Comberbach,  123,  and  3  Mod.  236, 
is  relied  ""on  as  the  prominent  ground  of  the  decision ;  which,  together  mm 
with  Attomey-Oeneral  v,  Andrew,  Hardr.  23,  and  the  passage  extracted  ^ 
from  Lord  Chief  Baron  Comyn's  Digest,  vol.  ii.  238,  viz.,  "  if  execution  he 
upon  a  judgment  against  the  king's  debtor,  and  before  venditioni  exponas  an 
extent  comes  at  the  kind's  suit,  tnose  goods  cannot  be  taken  on  the  extent," 
are  referred  to  as  comprehending  the  pith  and  marrow  of  the  law  embodied  in 
this  solemn  judgment.  As  to  the  Attorney-General  v,  Andrew,  Lord  Chief 
Baron  Steel's  judgment  appears  to  have  proceeded  on  the  ground  that  the  ex^ 
cution,  which  was  an  elegit,  was  perfect  and  consummated  before  the  extent 
issued :  Hard.  27.  He  says,  <'  The  subject's  title  is  prior  to  the  king's,  and  is 
executed,"  And  he  adds,  ''  Stringefellow's  case,  in  Dyer,  is  unanswerable/' 
And  as  to  the  passage  in  Lord  Chief  Baron's  Comyn's  Digest,  vol.  ii.  358, 1 
do  not  understand  him  as  throwing  the  preponderating  weight  of  his  own  great 
name  into  the  scale  to  guarantee  the  credit  of  any  decision  where  he  cites  cases 
to  support  it. 

Upon  the  authority,  therefore,  of  this  single  case  of  Lechmere  v.  Thoroogfa- 
good,  admitted  by  Mr.  Justice  Gould  to  be  a  little  obscure,  from  being  reported 
only  piecemeal  and  in  different  books,  is  built  the  disputable,  or,  I  would  rather 
say,  the  untenable  proposition,  that  after  execution  begun,  but  not  completed, 
the  king's  extent  comes  too  late. 

I  have  examined  with  care  the  several  reports  of  this  case  in  Comb.  123, 3 
Mod.  236, 1  Show.  12,  and  2  Vent.  160,  from  which  it  will  appear,  that  the 
action  was  trespass  by  the  assignees  of  a  bankrupt  against  the  sheriffs  of 
London  and  others  for  seizing  goods  under  a  fieri  facias  against  the  banknipt 
after  an  act  of  bankruptcy  committed  by  him. 

*The  act  of  bankruptcy  was  committed  on  the  18th  of  April;  the  p^05 
seixure  was  on  the  29th.  After  the  seizure,  an  extent  issued  at  the  suit  ^  " 
of  the  crown.  The  case  was  twice  before  the  Court — once  in  Trinity  term,  4 
Jac.  2,  of  which  8  Mod.  gives  the  account;  and  again  1  W.  A  M.,  to  which 
Comberbach  and  Shower  refer.  ''The  Court  were  of  opinion  a  coDstruction 
should  not  be  made  to  make  the  officer  a  tresspasser  by  relation,  for  the  taking 
>a  lawful  at  the  time." 
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The  question,  therefore,  as  to  the  right  of  the  crown  to  have  the  extent  pre* 
ferred  to  the  execation,  was  not  the  point  depending  in  judgment;  and  sup* 
posing  Lord  Holt  to  have  said  what  Comberbach  imputes  to  him,  viz.,  that 
the  extent  came  too  late  afiber  the  fieri  facias  delivered  to  the  sheriff,  it  could 
be  regarded  only  as  an  obiter  and  extrajudicial  dictum. 

When  the  same  question  arose  in  Rorke  v.  Dayrell  as  in  Uppom  v.  Sumner, 
Lord  Kenyon,  after  expressing  his  perfect  satisfaction  with  that  decision,  relied 
upon  this  proposition  as  the  basis  of  his  judgment,  viz.,  that  as  loof;  as  the 
property  of  the  debtor  remained  unaltered,  and  an  execution  at  the  suit  of  the 
subject,  and  an  extent  at  the  king's  suit,  issue  against  the  debtor,  the  title  of 
the  crown  must  prevail ;  for  the  point  to  be  considered  is,  in  whom  is  the  pro- 
perty ?  He  then  proceeds  to  state,  that  as  the  property  of  the  debtor's  goods 
is  bound  by  the  delivery  of  the  writ  to  the  sheriff,  there  then  remains  no  pro- 
perty in  die  debtor  on  which  the  prerogative  of  the  crown  can  attach. 

With  great  deference  to  the  judgment  of  so  profound  a  lawyer,  I  venture  to 
question  the  soundness  of  this  opinion,  preferring  the  doctrine  of  Lord  Hard- 
wicke  in  Lowthal  v.  Tonkins,  2  £q.  Cas.  Abr.  881,  who  says,  '<  That  neither 
before  the  statute  of  frauds  nor  since,  is  the  property  in  the  goods  altered, 
^061  *^^^  continues  in  the  defendant  until  the  execution  executed.  The 
^  meaning  of  these  words,  the  goods  shall  be  bound  by  the  delivery  of 
the  writ  to  the  sheriff,  is,  that  after  we  writ  is  so  delivered,  if  the  defendant 
makes  an  assignment  of  his  goods,  unless  in  market  overt,  the  sheriff  may  take 
them  in  execution.''  The  same  opinion  was  expressed  by  Lord  Holt  in  Small- 
comb  V,  Gross  and  Another,  1  Ld.  Raym.  251,  who  says,  <'If  writ  of  execu- 
tion be  delivered  to  the  sheriff  against  A.,  and  A.  becomes  a  bankrupt  before 
it  be  executed,  the  execution  is  superseded ;  and,  consequently,  the  property  in 
the  goods  is  not  ahdolutdy  bound  by  the  delivery  of  the  writ  to  the  sheriff. 
But  the  teste  of  the  writ  binds  against  all  sales  and  acts  of  the  party  himself." 
The  same  point  was  decided  in  Philips  v,  Thompson,  3  Lev.  191.  Lord  Ken- 
yon, in  the  judgment  I  am  commenting  upon,  says,  '<  The  point  to  be  considered 
is,  in  whom  is  the  property  ?"  I  would  try  it  by  that  test.  If  the  property 
be  not  in  the  debtor  after  the  seizure  and  before  the  sale,  I  would  ask,  in  whom 
is  it?  The  debtor  may,  at  any  moment  before  the  sale,  pay  the  debt  and  de- 
mand the  goods,  nor  is  any  bill  of  sale  necessary  to  retransfer  the  property  in 
order  to  confirm  his  title.  Suppose  the  goods,  whilst  remaining  in  the  cus- 
tody of  the  sheriff,  to  be  consumed  by  lightning  or  destroyed  by  fire,  or  by  an 
wrmed  tumultuary  force,  would  the  execution  be  satisfied  or  the  debt  discharged  ? 
Sorely  not.  The  judgment  of  the  Court  of  King's  Bench,  in  Thurston  v. 
Mills,  16  East,  254,  furnishes  a  direct  authority  upon  this  point.  Groods  were 
taken  in  execution  by  the  sheriff  under  a  fieri  &cias,  and  whilst  remaining 
unsold,  an  extent  at  the  suit  of  the  crown  of  a  subsequent  teste  issued,  under 
which  the  sheriff  took  them  subject  to  the  former  seizure,  and  afterwards  sold 
MQY1  them  under  a  venditioni  exponas  from  the  Court  of  Exchequer.  *Money 
-*  had  and  received  was  brought  by  the  plaintiff  in  the  original  action 
agunst  the  sheriff  for  the  proceeds  of  the  sale.  Lord  EUenborough,  in  de- 
livering his  judgment,  observes,  ''  Neither  the  money  nor  the  goods  were  oriffi- 
Dally,  or  at  the  time  of  the  action  brought,  the  property  of  the  plaintiff.  The 
iberiff  had,  indeed,  seized  them  under  a  fieri  facifui,  hut  the  plaintiff  acquired 
W)  property  in  tkem  hy  the  sheriff* t  seizure.  If  they  had  been  burnt  in  the 
bands  of  the  sheriff,  the  plaintiff  would  not  have  borne  the  loss." 

Lord  Kenyon  concludes  his  judgment  in  Eorke  v.  Dayrell  with  these  words : 
^^  With  respect  to  what  is  supposed  to  have  been  said  by  Lord  Mansfield,  in 
Cooper  V.  Chitty,  1  Burr.  36,  of  Comberbach  having  mistaken  Lord  Holt's 
opinion  in  Lechmere  v.  Thoroughgood,  it  is  as  probable  that  the  report  of  that 
observation  is  misstated." 

If  Lord  Kenyon,  before  he  delivered  his  judgment  in  Borke  v.  Dayrell,  had 
fortunately  referred  to  his  own  note  of  Cooper  v.  Chitty,  w}iich  has  since  been 
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published  by  Mr.  Hanmer  from  his  Lordship's  original  msnnsoripty  instead  of 
impeaching,  he  must  have  borne  testimony  to  the  aoeoraoy  of  Sir  Jasaes  Ba> 
row's  report  of  Lord  Mansfield's  judgment  in  that  partieolar.  The  notes  of 
Lord  Kenyon  and  of  Sir  James  Burrow  on  this  point  are  in  such  perfect  har- 
mony, that  the  one  may  be  considered  a  fao  simile  of  the  other,  and  I  will  tran- 
scribe them.  Lord  Mansfield  is  reported  by  Sir  James  Burrow  to  have  said, ''  That 
Gomberbach,  in  giving  the  judgment  of  the  Court,  which  is  the  only  sensible 
part  of  his  whole  report  (for  it  is  plun  to  me,  that  he  did  not  understand  the 
former  argument  on  the  former  day,  which  is  the  first  part  of  his  report  of  the 
case),  agrees  with  Shower,  and  says,  that  <  the  Court  were  of  opinion,  that  a 
oonstruction  should  not  be  made,  to  make  the  officer  a  *<re^a<aer  by  ^qq 
relation :  for  the  taking  was  lawful  at  the  time.'  But  he  must  be  mis-  ^ 
taken  in  the  first  part  of  his  report ;  for  Lord  Chief  Justice  Holt  could  never 
say  '  that  the  property  of  the  goods  is  vested  by  the  delivery  of  the  fieri  faeias, 
and  the  extent  for  the  king  idflberwards  comes  too  late.'  No  inception  of  an 
execution  can  bar  the  crown."  The  following  passage  is  extracted  from  Lord 
Kenyon's  report  of  Cooper  v.  Chitty,  as  publShed  by  Mr.  Hanmer,  page  422: 
"This  case  of  Lechmere  v»  Thoroughgood  is  reported  in  two  other  books:  in 
Comb.  123,  the  latter  part  of  the  case  is  agreeable  to  that  of  Shower,  that  a 
construction  should  not  be  made,  to  make  the  officer  a  trespasser  by  relation. 
As  to  the  other  part  of  the  report,  it  is  manifest  to  me,  that  he  did  not  under 
stand  what  they  were  arguing  about ;  for  he  makes  Lord  Holt  say,  what  he 
could  never  say,  about  barring  the  extent  of  the  crown.  In  3  Mod.,  it  is  as 
plain  that  the  reporter  misunderstood  what  passed ;  for  he  says  the  extent  eame 
too  late,  and  that  the  property  was  bound  by  the  fi.  &.,  though  the  contraiy  is 
very  clear." 

The  inference  I  draw  from  all  the  authorities  upon  the  subject,  whether  the 
question  be  considered  with  regard  to  executions  on  statute  staple,  or  to  execu- 
tions at  common  law,  by  fieri  facias  or  elegit,  is  this,  viz. :  That  the  extent  of 
the  crown  must  be  preferred,  if  the  execution  be  not  perfectly  executed  by  ^ 
delivery  of  the  land  to  the  creditor,  or  by  the  sale  of  the  |^oods.  That  the  in- 
ception of  the  execution  by  the  bare  seisure  of  the  goods  will  not  bar  the  crown. 
That  the  execution  must  be  no  longer  in  progress,  but  completed,  and  that, 
until  the  actual  sale,  the  property  is  not  alter^  or  divested  from  the  original 
owner. 

Mr.  Baron  Wood,  in  the  elaborate  judgment  delivered  by  him  in  the  Gonrt 
below,  and  reported  in  8  Price,  314,  seems,  throughout  his  most  able  argument, 
to  admit,  that  in  order  to  exclude  the  process  of  the  crown,  the  *execu-  m^q 
tion  of  the  subject  must  be  executed;  but  he  insbts,  that  the  act  of  ^ 
seizure  by  the  sheriff  is  for  that  purpose  a  full  and  final  execution :  but  neither 
the  cases  he  cites,  nor  his  reasoning  to  illustrate  that  position,  have  saoceeded 
in  making  me  a  convert  to  his  opinion.  Curson's  case,  3  Leon.  239,  4  lb.  10, 
cited  by  that  learned  Judge,  to  show  that  the  prerogative  of  preference  is  de- 
termined when  the  subject's  final  execution  has  begun,  proves  on  the  oontraiy, 
as  it  appears  to  my  mind,  that  it  is  not  determined  until  the  subject's  execution 
was  perfect  and  consummated  by  the  delivery  of  the  land  to  the  creditor  onder 
the  liberate. 

The  only  point  remaining  to  be  considered,  viz.,  whether  the  sheriff  acqaire<i 
by  the  seizure,  such  a  special  property  in  the  goods  as  to  defeat  the  process  of 
the  crown,  has  been  so  fully  discussed  by  my  learned  Brothers  who  have  pre- 
ceded me,  and  to  whose  judgment  I  beg  leave  to  refer  (more  especially  to  oj 
Brother  Alderson's),  as  illustrating  my  view  and  incorporating  my  opinion  npos 
that  subject,  that  I  willingly  spare  your  Lordships  the  &tigue  of  attending  to 
my  examination  of  it  in  detail. 

That  the  sheriff  is  invested  with  power  as  the  ministerial  officer  of  the  law, 
to  protect  the  property,  whilst  remaining  in  his  custody,  for  the  benefit  of  those 
who  may  be  entitled  to  it,  cannot  be  disputed.     Against  a  wrong-doer  he  may 
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maiBtttin  trover  or  treapasB.  But  from  thenoe  I  apprehend  no  inference  oan  bo 
drawn  un&vourable  to  the  rights  of  the  orown.  He  may  still  be  called  npon 
to  exeente  His  Majesty's  prooess  of  extent,  subject  to  any  legitimate  claim  of 
property  in  third  persons  previously  existing,  and  capable  of  being  established. 

My  brother  Alderson  has  accurately  defined  the  state  and  condition  of  such 
{ffoperty  as  being  in  cu6todi&  legis.  I  will,  therefore,  dismiss  this  last  head  of 
^101  ^^^T  ^with  an  observation  of  Lord  Hobart's,  extracted  from  his 
'^  ^  judgment  in  Sheffield  v.  Raddiffe,  Hob.  839,  when  commenting  upon 
Stringefellow's  case,  1  Dyer,  67,  so  oflen  referred  to.  The  passage  is  in  these 
woids :  '^  StringefeUow  sued  an  extent  upon  statute  staple  against  Srownesoppe. 
The  sheriff  of  Bedfordshire  extended  the  land  and  appraised  the  goods,  and 
seised  them  into  the  king's  hands ;  but  before  liberate,  an  Exchequer  writ  for 
a  debt  of  100/.  of  the  king's,  to  be  levied  upon  Brownesoppe,  came  to  the 
sheriff,  who  returned  on  the  writ  this  special  matter  into  the  Exchequer,  and 
he  made  the  same  return  into  the  Chancery  upon  the  liberate,  and  that  there 
were  no  other  goods.  Yet  he  ioa$  en/arcedy  notwUhUanding  the  custody  of  the 
kVf  to  mroe  ike  king." 

For  these  reasons,  I  am  of  opinion  that  the  king's  extent  is  entitled  of  ri^ht 
to  he  preferred  to  the  subject's  execution,  and  that  there  is  no  solid  distinction 
(0  be  made  between  an  extent  in  chief  and  an  extent  in  aid. 

I  fear  that  I  have  rendered  myself  obnoxious  to  the  imputation  of  trespassing 
too  krgely  upon  your  Lordships'  valuable  time.  My  apology  for  doing  so  may 
he  found  in  the  importance  and  difficulty  of  the  subject,  which  has  for  so  many 
jears  been  considered  in  Westminster  Hall  as  vexata  questio,  distracting  and 
dividiDg  the  opinions  of  the  most  enlightened  Judges.  If  the  judgment  which 
I  have  humbly  submitted  to  your  Lordships  be  deemed  erroneous,  I  shall  at 
least  have  the  consolation  of  reflecting  that  I  am  under  the  shade  of  great 
authority :  <<  Magno  se  judice  quisque  tuetur." 

Oasblee,  J.  My  Lords,  I  have  the  misfortune  to  differ  in  opinion  with 
Aose  of  my  brothers  who  have  preceded  me,  and,  I  understand,  from  a  great 
i^YTx  majority  of  those  who  are  to  succeed  me  in  addressing  your  '''Lordships 
^  upon  this  occasion }  and  when  I  consider  that  the  two  noble  and  learned 
Chief  Justices  to  whom  this  case  was  referred,  upon  a  writ  of  error  brought  to 
Kview  a  judgment  which  was  given  in  the  Court  of  Exchequer  in  favour  of  the 
defendant  in  error,  reported  to  the  Lord  Chancellor,  that  the  question  was  one 
which  has  agitated  the  Courts  of  Westminster  Hall  for  a  great  many  years; 
that  there  had  been  a  difference  of  opinion  in  the  Courts  of  Westminster  Hall, 
the  Court  of  King's  Bench  in  one  case,  and  the  Court  of  Common  Pleas,  having 
decided  that  the  extent  was  not  entitled  to  priority  over  the  execution  at  the 
suit  of  the  subject;  that  the  Court  of  Exchequer  has  uniformly  decided  the 
other  way,  viz.,  that  the  extent  was  entitled  to  priority ;  and  that  their  Lord- 
ships having  heard  the  case  argued,  and  considered  it  very  maturely,  had  not 
heen  able  to  come  to  a  decision  upon  the  subject,  and  to  agree  upon  what  advice 
they  should  give  to  the  Lord  Chancellor  >  I  am  a  little  surprised  that  so  con- 
nderable  a  majority  of  the  Judges  should  have  formed  an  opinion  adverse  to 
that  which  is  the  result  of  the  best  consideration  I  have  been  able  to  give  to 
the  subject 

The  first  question  propounded  by  your  Lordships  for  the  opinion  of  the  Judges 
hranches  out  into  two :  viz.,  first,  whether  the  property  is  altered  by  the  seizure 
of  the  sheriff  under  the  writ  of  fieri  fkcias;  and,  secondly,  whether  the  statute 
33  Hen.  8,  c.  89,  s.  74,  abridges  the  prerogative  process  of  the  crown,  and  pre- 
vents it  hom  taking  effect  unless  it  be  issued  antecedently  to  the  subject's  exe- 
cation,  or,  in  the  words  of  the  statute,  unless  the  king's  suit  be  taken  and  com- 
menced, or  process  awarded  for  the  debt  at  the  suit  of  the  king,  his  heirs,  or 
suooessors,  before  judgment  given  for  the  other  person  or  persons.  In  con- 
•idering  the  first  of  these  questions,  I  would  call  to  your  Lordships'  attention 
*2121  ^^  ^^  question  in  this  case  is  not,  as  in  many  of  the  '''cases  in  which 
^  the  decision  has  been  ^ven  by  the  Court  of  Exchequer  in  &vour  of  the 
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crown,  whether  the  claimant  has  such  a  property  in  the  goods  as  to  enable  him, 
according  to  the  technical  practice  of  the  court,  to  come  in  and  daim  the  pro- 
perty, under  the  usual  rule,  upon  the  return  of  the  writ  and  inquisition  into 
the  court ;  in  which  case  no  one  can  be  allowed  to  traverse  the  king's  title 
without  showing  title  in  himself;  but  here  the  question  is,  generally,  wheUier 
the  writ  shall  be  executed  by  the  sheriff  by  extending  the  same  goods  into  the 
king's  hands,  and  selling  them  to  satisfy  the  crown  debt,  without  regard  to  the 
fi.  fa.  under  which  he  had  first  seised  them.  It  is  admitted,  and,  indeed,  after  the 
decision  in  Swain  v.  Morland,  1 B.  &  B.  370 ;  3  B.  Moore,  740,  it  is  too  late  to  deny, 
that  after  an  execution  is  once  executed  at  the  suit  of  a  subject,  an  extent  coming 
to  the  sheriff  on  the  part  of  the  crown  to  be  executed  on  the  same  property, 
comes  too  late.  One  question,  therefore,  on  this  part  of  the  case  is,  at  what 
time  may  an  execution  be  said  to  be  executed  ?  Now,  my  Lords,  there  are 
many  authorities  which  lay  it  down,  that,  by  the  seizure  (the  sale  being  but  the 
formal  part  of  the  execution),  the  property  vests  in  tbe  sheriff.  The  first 
authority  I  shall  trouble  your  Lordships  with  on  this  point  is  the  opinion  of 
Lord  Holt,  in  the  case  of  Lechmere  v.  Thoroughgood,  reported  in  sevenl  books, 
and,  amouffst  others,  in  Oomberbach  123,  in  which  Lord  Holt  is  stated  to  have 
said, — <'  The  property  of  the  goods  is  vested  by  the  delivery  of  the  fi.  &.,  and 
the  extent  afterwards  for  the  king  comes  too  late,  and  that,  on  the  statute  of 
frauds  and  perjuries."  It  is  true  the  case  does  not  appear  to  have  been  decided 
upon  that  ground,  but  because  the  taking,  being  lawful  at  the  time,  the  officer 
could  not  be  made  a  trespasser  bv  relation;  and  that  Lord  Mansfield,  in 
*Cooper  V,  Chitty,  1  Burr.  36,  says  that  the  reporter  must  be  mistaken  r^213 
in  the  first  part  of  his  report.  In  4  T.  R.  411,  Lord  Kenyon  is  stated  ^ 
to  have  said,  with  respect  to  what  is  supposed  to  have  been  said  by  Lord  Mans- 
field, in  Cooper  v.  Chitty,  of  Comberbach  having  mistaken  Lord  Holf  s  opinion 
in  Lechmere  v.  Thoroughgood,  it  is  probable  that  the  report  of  that  observation 
is  misstated.  But  in  the  Banker's  case,  11  State  Trials,  28,  Lord  Holt  says, 
80  soon  as  a  fi.  fa.  is  delivered  to  the  sheriff,  and  upon  it  goods  are  levied,  the 
property  of  the  goods  is  altered,  and  the  sheriff  beoomes  a  debtor  to  the  plain- 
tiff. The  case  of  Clerk  v.  Withers,  6  Mod.  290,  is  also  to  the  same  effect 
That  case  is  as  follows : — F.  Dives,  as  administrator  of  J.  Dives,  recovered  3031 
against  Clerk,  upon  a  bond  to  his  intestate,  upon  judgment  by  definult  in  the 
Common  Pleas,  and  sued  out  a  fi.  fa.,  tested  of  Trinity  term,  1st  Ann.,  returnable 
in  Michaelmas  term,  directed  to  the  sheriffs  of  London,  which  was  delivered  to 
the  sheriff  on  the  1st  of  August  in  the  same  year,  who,  on  the  same  Ist  of 
August  seized  goods  to  the  value.  F.  Dives,  the  administrator,  died  9th  Sep- 
tember following.  The  sheriff  returned  the  seizure  to  the  value,  sed  remanent^ 
dx.,  pro  cU/ectii  emptorum.  On  the  29th  of  September  the  sheriff  was  removed 
and  another  put  in.  Defendant  Clerk  now  sued  out  a  sci.  fo.  against  the  then 
sheriff  for  restitution  of  his  goods ;  and  upon  demurrer,  judgment  was  given 
against  the  plaintiff  in  the  Court  of  Common  Pleas,  and  he  then  brou^t  a 
writ  of  error.  And  now,  the  case  having  been  twice  solemnly  argued  at  the 
bar,  the  court  seriatim  affirmed  the  judgment.  Mr.  Justice  Gould  says, — ''The 
execution  is  executed  in  the  life  of  tae  administrator,  and  the  sale,  viz.,  the 
formal  part  of  it,  may  be  done  by  the  same  writ.  Tho  sheriff,  by  the  levying 
the  goods  by  a  fieri  facias,  *as  he  seizes  the  goods,  gets  a  property  in  rtoii 
them  against  all  persons,  and  may  have  trespass  against  the  true  owner  ^ 
if  he  gets  them ;  and  so  he  may  liave  trover,  as  appears  in  Wilbraham  v.  Snow, 
2  Saund.  47,  where  Chief  Justice  Keljrnge  held  that  he  gains  a  general  pro- 
perty :  but  all  the  rest  say  that  it  was  only  a  special  property,  so  as  to  sell,  Ac. 
This  is  not  like  the  case  put  before  of  an  extent ;  for  in  that  case  there  must  be 
a  liberate^  which  is  by  award  of  the  court."  Mr.  Justice  Powys says, — "This 
execution  is  so  far  completed  that  it  is  a  vesting  of  the  property  in  the  sheriff. 
The  selling  is  but  a  formal  part  of  the  execution ;  and  by  the  seizure  and  writ 
he  has  authority  to  sell,  and  the  venditioni  exponas  adds  not  to  his  authority, 
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bat  18  to  spar  him  on  to  bAV  Asd  Blr.  Justioe  Powell  says, — ^'  Bzeontioo  is 
an  entire  thinff ;  and,  therefore,  where  a  sheriff  levies  goods,  and  while  they 
remain  in  his  hands  for  sale  a  new  sheriff  is  chosen,  he  who  begins  the  eze- 
eotion  shall  go  on  with  it,  and  sell  the  goods,  and  not  deliver  them  over  to  the 
Dew  sheriff,  who  is  the  officer  of  the  coort.  The  reason  is,  that  execution  is 
one  entire  thing  (Tear-Book,  34  H.  6,  pi.  36),  and,  therefore,  where  it  begun, 
it  shall  end;  and  that  is  the  reason  that  a  wpenedeasj  after  execution  begun, 
shall  not  supersede  it  upon  error,  because  it  is  an  execution  from  the  first  levying 
of  the  goods,  and  not  like  the  case  of  an  extendi  fi^sias,  because  the  extent  is 
only  a  seiiure  into  the  king's  hands,  and  there  must  be  another  award  of  the 
Court,  viz.,  a  liberate  to  deliver  them  over  to  the '  plaintiff."  By  Holt,  C.  J., 
^^  It  is  true,  after  he  has  seized  goods  to  the  value  of  the  debt,  though  he  be 
out  of  office,  yet  he  is  bound  to  make  sale  of  the  goods,  and  to  make  a  return ; 
and  when  he  has  made  a  return  of  the  seizure  of  the  goods,  and  that  they  remain 
^1^-1  in  his  hands  *for  want  of  buyers,  that  is  not  a  discharge  of  the  command 

-*  of  the  writ,  but  only  an  excuse  that  he  has  not  the  money ;  and  he  is 
compellable  by  law  to  bring  it  in ;  and  though  a  venditioni  exponas  does  lie, 
yet  a  distrinffot  is  the  proper  remedy :  and  there  are  two  sorts  of  d%Urtnga» 
avper  vicecomitem  before  mentioned  (Year-Book,  34  H.  6,  pi.  36),  the  one  a 
distringas  to  the  new  sheriff,  to  distrain  the  old  one  to  sell  the  goods  and  bring 
the  money  into  court;  the  other,  to  distrain  him  to  sell  et  denarios  inde  pro- 
vemenieB  to  deliver  to  the  new  sheriff  to  bring  into  court.  Now,  if  a  diatringtu 
lies  for  the  new  sheriff  to  compel  the  old  sheriff  to  sell,  that  shows  the  old 
sheriff  has  an  authority  to  sell  by  virtue  of  the  former  writ,  and  that  which 
commands  the  new  sheriff  to  distrain  the  old  one  to  sell  and  bring  in  the  money, 
18  the  most  usual.  rRastall's  Ent.  164;  Thes.  Brev.  90.)  Now,  then,  since 
the  sheriff  is  compellaole  to  sell,  having  seised  the  goods,  what  should  hinder, 
in  this  case,  that  he  should  not  sell,  notwithstanding  the  plaintiff's  death  ?  for 
the  writ  is  as  forcible  and  compellable  upon  them  to  levy  and  bring  in  the 
money,  as  if  the  plaintiff  had  levied.  When  he  seises  the  goods  by  virtue  of 
the  writ^  the  defendant  is  actually  discharged,  though  they  are  not  sold,  for  the 
plaintiff  must  depend  upon  his  execution,  and  rely  upon  that ;  he  has  no  farther 
remedy  against  the  defendant,  but  altogether  against  the  sheriff.  This  came  in 
question  upon  an  ejectment  brought  by  an  administrator  de  bants  tton,  and  it 
was  held  that  the  extent  was  void,  for  the  writ  was  abated,  and  no  matter 
whether  the  plaintiff  died  before  the  return  of  seizure  or  after.  But,  in  case 
there  be  no  act  of  the  court  to  be  done,  but  an  elegit  sued  out  which  commands 
the  sheriff  to  deliver  the  lands  extended  to  the  party,  if,  there,  the  executor  or 
administrator  die  after  the  inquisition  and  before  the  delivery,  in  that  case  the 
death  of  the  plaintiff  shall  not  avoid  the  execution;  and  that  appears  by 
*2161  *^^^  ^'^^  ^^  Harrison  v.  Bowden,  1  Sid.  29,  though  not  so  very  plain.'' 

^  If  he  do  not  sell  between  the  teste  and  return  of  the  distringas^  he  shall 
forfeit  issues ;  and  after  goods  once  seized,  no  writ  of  error  or  supersedeas  shall 
stay  the  sale.  In  Wilbraham  v.  Snow,  2  Saund.  47,  the  point  was,  that  the 
Bheriff  mav  maintain  trespass  or  trover  against  any  person  who  takes  away  goods 
which  he  has  seized  in  execution :  Mildmay  v.  Smith,  2  Saund.  343.  And  by 
fleiaure  of  the  goods  in  execution,  the  sheriff  has  property  in  them,  so  that  he 
ntay  reseize  them,  and  sell  when  he  is  out  of  office  as  before.  In  the  case  of  a 
fi.  &.  there  is  no  fdrther  act  to  be  done.  Although  the  terms  of  the  writ  direct 
the  sheriff  to  bring  the  money  into  court  to  render  to  the  plaintiff,  it  is  not 
neoeasary  he  should  do  so ;  he  not  only  may  pay  it  over  himself  to  the  plaintiff, 
bat  in  the  case  of  Perkinson  v.  Gilford,  Cro.  Oar.  539,  it  is  said  an  action  of 
debt  may  be  maintained  against  him  or  his  executors,  if  he  does  not  do  so  after 
he  has  sold  the  goods. 

It  is  true,  that  authorities  have  been  cited  on  the  other  side;  and,  amongst 
others,  The  King  v.  Peck,  Bunb.  8.  In  that  case  a  fi.  fa.  issued  out  of  the 
Court  of  Common  Pleas  at  the  suit  of  Bobarts  against  Peck,  which  was  tested 
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8d  of  April|  by  virtue  of  which  the  sheriff  levied  the  goods,  fto. ;  bat  before 
the  sale  thereof,  or  the  return  of  the  writ,  an  extent  oame  to  the  sheriff  at  the 
suit  of  the  crown  to  levy  the  goods,  &c.,  of  Peck,  tested  the  2d  of  May.  The 
sheriff  returned  this  special  matter  on  the  fi.  fa.,  and  likewise  upon  the  extent 
into  the  Court  of  Exchequer ;  on  which  it  was  said,  that  Peek  had  possession 
of  the  goods  the  dOth  of  April:  upon  which  Mr.  A.  moved  to  quash  the 
inquisition,  and  Mr.  F.  moved  that  the  sheriff  might  amend  hu  return. 
*Baron  Price  was  for  quashing  the  inquisition,  which  l^ing  found  by  a  mi** 
jury,  he  did  not  see  how  the  sheriff  oould  amend  it.  The  Lord  Chief  *•  "  ' 
Baron  Bury  and  Baron  Montague  were  of  opinion  the  sheriff  might  amend 
his  return,  and  an  order  was  made  for  that  purpose,  which  was  what  the  sheriff 
wanted  to  indemnify  him  in  case  anything  had  been  moved  against  him  in  the 
Common  Pleas  on  tiie  return  of  the  fi.  &.  There  is  &  note  to  that  case  in  these 
terms : — ^N.  B.  It  was  taken  for  granted,  that  though  the  goods  were  levied  by 
virtue  of  the  fi.  &.  three  days  before  the  teste  of  the  extent,  yet  that  was  no 
bar  to  the  crown.  But  query,  if  they  had  been  sold,  for  then  execution  had 
been  executed.  Stringefellow's  case  has  also  been  very  much  relied  upon  on 
this  part  of  the  case,  as  an  authority  on  the  part  of  the  crown.  That  esse  is 
thus  reported  in  I)yer,  67  b,  Stringefellow  v.  Brownesoppe.  One  Stringefel- 
low  sued  a  writ  of  extendi  facias  out  of  Chancery,  to  have  execution  of  a  statute 
staple  against  Brownesoppe,  directed  to  the  sheriff  of  Berks,  who  made  extent 
of  the  limds  of  Brownesoppe,  and  took  his  goods  accordingly  into  the  hands  of 
the  king,  according  to  the  writ,  but  did  not  make  livery }  and  afterwards  a 
writ  of  the  king's  prerogative  issued  out  of  the  Exchequer,  recitinc  the  prero- 
gative which  the  king  ought  to  have  to  be  first  served  and  paid  by  his  debtors, 
and  commanded  the  Sienff  to  levy  the  debt  to  the  king  which  Brownesoppe 
owed  him,  lOOZ.,  of  the  goods  of  ihe  debtor,  and  if  he  h^  not  sufficient,  then 
to  extend  the  land,  ^d  this  writ  was  delivered  to  the  sheriff  aflter  tbe 
day  of  the  return  of  the  first  writ;  but  the  first  writ  was  not  returned  at 
the  day :  and  the  sheriff  returned  this  special  matter  upon  the  writ  of  the 
Exchequer,  and  that  he  had  returned  the  writ  into  chancery,  served  as  above, 
and  averred  in  his  return  that  the  debtor  had  no  goods  or  lands  to  be  extended 
^besides  the  goods,  chattels,  lands,  and  tenements  above  extended ;  and  p^jg 
it  was  holden  in  the  Exchequer  for  law,  that  the  sheriff  shovdd  be  I-  ' 
amerced  if  he  would  not  amend  his  return,  viz.,  to  return  the  extent  into  the 
Exchequer  for  the  service  of  the  king's  debt.  And  Justices  Hales  and  Brno- 
ley  were  of  the  same  opinion,  because  the  property  of  the  goods  and  land  woe 
not  in  Strin^ellow  before  they  were  delivered  to  him  by  the  writ  of  liberate. 
The  distinction,  however,  between  that  case  and  the  case  of  a  fi.  fk,  has  not  only 
been  very  fully  pointed  out  in  the  opinions  of  some  of  the  Judges  in  the  ease 
of  Clerk  v.  Withers,  above  cited,  but  is  also  very  pointedly  observed  upon  by 
Mr.  Baron  Wood,  in  the  case  now  in  judgment,  in  8  Price,  814.  It  is,  that 
the  extent  is  not  the  execution,  and  gives  no  authority  to  the  sheriff  to  sell  or 
deliver  over  to  the  party :  it  merely  authorises  the  sheriff  to  seise  the  property, 
but  not  to  do  anything  with  it  until  the  liberate  issues,  which  is,  in  fact,  the 
execution.  The  fi.  fa.  commands  the  sheriff  to  make  the  money  of  the  goods; 
and  no  further  authority  is  requisite  to  empower  the  sheriff  to  seU,  and  to  pay 
the  money  over  to  the  plaintiff.  This  distinction  is  also  shown  in  Playne's 
case,  in  Cro.  Elis.  47.  A  lessee  for  years  was  obliged  to  pay  his  rent.  In 
debt  upon  it,  he  pleaded  that  the  lessor  was  bound  in  a  statute,  and  upon  that 
an  extendi  facias  was  awarded  to  seise  the  lands  and  tenements  of  the  lessor 
into  the  queen's  hands,  which  was  executed  accordingly ;  and  upon  that  a 
liberate  was  awarded ;  and  in  the  mean  time,  between  the  extendi  hms  re- 
turned and  liberate  awarded,  the  rent  was  incurred  for  which  he  was  chargeable 
to  the  queen,  and  demands  judgment.  The  opinion  of  the  whole  court  was 
dear  to  the  contrary.  Before  the  liberate  awivded,  nihil  operatnr,  for  he  re> 
mains  always  tenant  to  the  lessor,  and  cha^eable  to  *him  for  the  rent;  ^^^g 
and  the  writ  before,  is  but  of  form  when  it  speaks  of  Uie  seixmg  into  *- 
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the  queen's  hands;  fcnr  it  was  iiever  seen  that  lands  weie  seiied  upon  that  writ. 
So  that  here,  upon  an  extendi  faoias,  it  is  clearly  held  that  nothing  was  diTested 
out  of  the  debtor  until  the  liberate.  In  Smallcombe  v.  Cross,  1  Ld.  Raym. 
251,  which  haa  been  cited  on  the  part  of  the  crown,  there  is  the  following 
note : — In  this  case  Mr.  Northly  said,  argaendo,  that  it  is  the  common  prao> 
tioe  at  this  day,  that  if  a  fi.  £a.  be  deliver^,  and  the  goods  appraised  and  sold, 
and  the  writ  is  not  returned,  and  an  extent  for  the  king  comes  out  of  the 
Exchequer,  it  will  overreach  the  former  sale.  But,  per  Curiam,  it  is  a  very 
dangerous  praotice.  It  is,  however,  now  admitted,  that  the  sale  would  bar  the 
crown;  and  I  only  mention  this  note  to  show  how  far  the  arsument  has,  in 
earlier  times,  been  carried  in  support  of  the  alleged  rights  of  Uie  crown.  A 
passage  at  the  end  of  the  case  of  the  Attorney-General  v,  Capel,  2  Show.  481, 
was  also  cited  on  the  other  side ;  vix.,  <^  extents  have  been  upon  ^ods  actually 
le?ied  by  virtue  of  a  fi.  fa.  and  in  the  sheriffs  custody,  Uie  extent  coming 
before  a  bill  of  sale  made,  so  as  the  property  was  not  altered.''  This  passage 
does  not  iqppear  to  be  part  of  the  judgment  of  the  Court  in  the  Attorney-Grene- 
nl  V,  Capel,  in  which*  the  question  was,  whether  the  extent  was  too  late,  comb- 
ing after  the  commission  of  bankruptcy,  but  before  the  assignment.  There  is 
nothing  in  the  case,  wanting,  or  in  any  way  calling  for  the  inference ;  which, 
as  Mr.  Baron  Wood  says  in  his  judgment,  is  a  mere  gratis  dictum  of  the  re> 
porter  of  that  ease. 

The  result  of  a  due  consideration  of  the  foregoing  oases  seems  to  me  to  be, 
tbat  the  property  is  altered,  and  the  crown  barred  by  the  levy  under  the  fi.  fii. 
«22A'i  It  "^a  not  necessary  to  go  the  length  of  showing  that  the  sheriff  haa 

-'  the  general  property  in  the  goods.  There  are  several  oases  which  show 
that  where  the  general  property  remains  in  the  debtor,  yet  if  another  has  any 
special  property  in  or  lien  upon  the  goods,  the  crown  shall  not  take  the  goods 
but  sabject  to  that  lien.  Thus,  an  equitable  mortgage ;  which  binds  the  crown, 
snd  against  which  the  crown  is  entitled  only  upon  satisfaction  of  the  lien  of  the 
mortgagee  to  its  full  extent;  Casberd  v.  The  Attomey-Qeneral,  6  Price,  411: 
or  the  fien  of  a  fiiotor,  who  has  accepted  bills  to  the  amount  of  the  value  of  the 
goods  consigned  to  him ;  The  King  v.  Lee,  6  Price,  369 :  or  of  a  wharfinger,  on 
tbe  goods  of  his  customer  in  his  possession,  for  his  general  balance,  which  has 
been  decided  to  be  available  against  the  crown ;  The  King  v.  Humphrey,  1 
H'ClelL  &  Young,  173.  Mr.  West's  Treatise  on  Extents,  p.  98.  He  says  the 
plaintiff  in  an  execution  may  be  said  to  have  an  interest  in  goods  which  have 
been  taken  under  his  execution,  the  goods  being  in  the  custody  of  the  law,  and 
the  sheriff  having  the  special  property  in  them,  the  general  property  remaining 
ia  the  defendant  under  the  execution.  But  it  is  said  that  that  rule  cannot 
^\y  to  the  case  in  question,  because  at  any  time  before  sale,  and  ofter  the 
seixure,  the  debtor  may,  by  payment  of  the  debt,  suspend  the  sale  and  stay 
execution.  The  same  answer  would  apply  to  the  case  of  the  factor,  wharfinger, 
uid  other  persons  above  named,  in  all  which  the  debtor,  upon  payment  of  the 
debt,  regains  the  property. 

If  the  decision  on  this  part  of  the  case  is  in  fiivour  of  the  plaintiff  in  error, 
the  remaining  question  will  not  arise ;  but  if  not,  I  am  of  opinion  that  the  sta- 
tute 33  H.  8,  c.  39,  8.  74,  abridges  the  prerogative  process  of  the  crown,  and 
^211  P'^^®^^  ^^  ^^^  taking  effect  in  this  case,  the  king's  suit  not  *having 

^  been  taken  or  commenced,  or  process  awarded  at  his  suit  before  judg- 
ment given  for  the  plaintiff  on  the  fi.  fa.  The  following  are  the  words  of  that 
section : — <<  And  be  it  also  enacted,  by  the  authority  aforesaid,  that  if  any  suit 
be  commenced  or  taken,  or  any  process  be  hereaflter  awarded  for  the  king  for  the 
noovery  of  any  of  the  king's  debts,  that  then  the  same  suit  and  process  shall  be 
pNifenred  before  the  suit  of  any  person  or  persons :  and  that  our  said  sovereign 
lord  the  king,  his  heirs  and  successors,  shall  have  first  execution  against  any 
defendant  or  defendants  of  and  for  his  said  debts  before  any  other  person  or  per- 
sons, so  always,  that  the  king's  suit  be  tak^i  or  comm^ced,  or  process  awaided 
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for  the  said  debt  of  our  sovereign  lord  the  kingy  his  heirs  or  saooessorB,  before 
judgment  given  for  the  said  other  person  or  persons."  Before  prooeeding  to  the 
further  consideration  of  this  part  of  the  casey  I  should  call  your  Lordships' 
attention  to  the  fact,  that,  in  the  present  case,  so  Cu*  from  the  king's  suit  being 
taken  or  commenced,  or  process  awarded  before  the  judgment  was  given  for  the 
other  person,  the  debt  was  not  due  to  the  king,  but  to  Uie  debtor  of  the  king's 
debtor,  and  was  not  put  on  the  record  until  i^er  the  giving  the  judgment,  the 
issuing  of  the  fi.  fa.,  and  the  actual  seisure  of  the  gooSs  under  it.  ui  the  case 
of  The  Attorney-General  v,  Andrew,  Hardr.  23,  in  1663,  it  was  determined 
by  all  the  Court,  that  the  statute  did  abridge  the  prerogative.  The  case  ms, 
Sir  William  Harrison  acknowledged  two  judgments  in  debt  to  one  Andrew 
upon  bond,  and  was  bound  to  one  Fielder  on  a  bond  bearing  date  before  the 
judgments.  Fielder  assigned  his  debt  to  the  king :  Andrew  takes  out  execu- 
tion upon  his  judgments,  vis.  two  elegiu :  by  one  he  has  the  moiety,  by  the  other, 
the  other  moiety  of  Sir  W.  Harrison's  lands  extended.  Then  process  issued 
out  of  the  Exchequer  *for  the  debt  assigned  to  the  king,  and  the  princi*  |^>2 
pal  question  was,  whether  or  no  the  king  should  be  preferred  in  this  '- 
case.  After  argument,  the  Court,  in  Trinity  term,  1656,  gave  judgment  for 
defendant.  Ba^n  Parker  said,  ^<The  king  has  many  prerogatives  pro  bono 
publico,  but  in  the  case  in  question  the  statute  33  Hen.  8  abridge  the  prero- 
gative, and  controls  the  common  law.  Affirmative  statutes  do  not  alter  the 
I  common  law,  but  negative  statutes  do;  and  here  is  a  ne^Ative  implied.    See 

I  Stringcfellow's  case  in  Dyer,  67  b;  also  Lassel's  case  in  Dyer,  364."    Baron 

Nicholas :  <<  Before  the  statute  33  Hen.  8,  the  king  was  not  bound,  but  the 
statute  has  made  an  alteration,  though  it  sounds  in  the  affirmative ',  for  it  en- 
acts a  new  thing,  and  iia  quod  makes  a  condition  precedent,  and  a  limitation." 
He  then  refers  to  certain  authorities  as  showing  how  such  statutes  are  to  be 
expounded,  and  that  the  clause  would  else  be  idle.  Chief  Baron  Steel:  '^The 
I  subject's  title  is  prior  to  the  king's,  and  is  executed :  the  words  of  the  statute 

of  33  Hen.  8  are  introductive.  Cecil's  case,  7  E.ep.  18  b,  and  Stringefellow's 
case,  are  unanswerable."  It  is  observable  that  although  so  much  stress  is  Uid 
upon  Stringefellow's  case  on  the  part  of  the  crown  on  this  occasion.  Chief  Baron 
Steel  and  Baron  Parker,  in  the  above  case  of  The  Attorney-General  v.  Andrew, 
cite  it  as  being  conclusive  in  favour  of  the  subject  The  case  of  Uppom  r. 
Sumner,  2  Blacks.  1251,  1294,  is  precisely  the  same  as  the  present.  Uppom^ 
the  plaintiff,  in  Easter  term,  17  G.  3,  recovered  a  judgment  against  Cann  in 
the  King's  Bench,  in  debt  for  1020A,  and  on  the  16th  of  April,  1777,  sued  out 
a  fi.  fa.,  returnable  on  Monday  next  after  the  morrow  of  the  Ascension,  12th  of 
May ',  a  warrant  on  which  was,  on  the  18th  of  April,  delivered  to  the  officer, 
who  on  the  same  day  took  the  goods,  and  kept  possession  of  the  same  by 
virtue  of  '^'the  warrant.  On  the  24th  of  April,  before  any  sale  of  the  r«223 
goods,  an  extent  was  sued  out  and  delivered  to  the  sheriff  against  the  ^ 
goods  of  Cann,  to  levy  621^.  4s.  9d.,  a  debt  to  the  king;  and  a  warrant  was  on 
the  Monday  delivered  to  the  same  officer,  who  then  had  the  goods  in  his  pos> 
session  under  the  former  warrant,  and  who,  two  days  after,  had  the  goods  ap- 
praised, and  on  the  30th  of  April  took  an  inquisition  on  the  extent  Tl>^ 
plaintiff  Uppom's  attorney  attending  and  putting  in  his  claim,  the  goods  were 
sold  the  23d  of  May,  and  the  sheriff  being  called  upon  by  Uppom  to  retom  the 
writ,  returned  nulla  bona.  When  the  cause  was  ftrst  called  on,  the  plaintiff's 
counsel  thought  they  could  not  support  their  case,  and  accordingly  judgment 
was  given  without  argument.  It  was,  however,  afterwards  argued,  aod  after 
time  to  consider,  Mr.  Justice  Gould  delivered  the  unanimous  opinion  of  Chief 
Justice  Be  Grey,  who  was  present  at  the  argument,  himself,  and  Justices  Black- 
stone  and  Nares,  that  in  this  case  the  extent  did  not  take  place  of  the  execu- 
tion, the  king's  suit  beiuff  commenced  after  the  judgment  It  had  been  con- 
tended in  argument  by  Mr.  Seijt.  Grose,  who  afterwards  was  one  of  the  Judges, 
and  agreed  with  the  rest  of  the  Court  in  the  judgment  in  Borke  v.  Dayrell,  that 
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ihe  statnte  Hen.  8  only  restriotB  the  prerogative  in  the  particular  revenue 
eoorts  erected  by  and  mentioned  in  that  act.  But  in  giving  judfrnent,  Mr. 
Justice  Gk>uld,  after  stating  the  particular  parts  of  the  act,  sa^s/about  seven 
sections  only,  viz.  sections  50,  74,  75,  76,  77,  78,  and  80,  contain  general  pro- 
visions extending  to  all  the  king's  subjects,  and  are  applicable  to  all  the  kine^s 
coQTts  as  well  as  to  the  courts  of  revenue,  where  the  subject  of  them  falls  under 
consideration.  Indeed,  he  savs  it  would  have  been  absurd  to  have  one  law 
^2241  P*^^^^^  ^^  ^^^  King's  ^nch  and  Common  Pleas,  and  another  in  the 
^  ^Exchequer  and  D^chy,  with  regard  to  such  questions  as  the  present, 
the  priority  of  the  king's  debts  before  those  due  to  a  subject.  The  learned 
Judge,  after  stating  the  seventy-fourth  section  of  the  act,  savs,  ''  The  former 
part  of  this  clause  is  declaratory  of  the  old  prerogative  law,  the  latter  is  a  new 
restriction  of  it,  so  that  it  shall  not  take  place  after  judgment  given  for  the  sub* 
jeet."  With  respect  to  the  case  of  Lechmere  v.  Thoroughgood,  upon  which  so 
much  has  been  said,  he  says,  *^  In  Lechmere  v.  Thoroughgood,  it  appears  by 
Comberbach,  123,  and  8  Modem,  236,  that  first  Herbert  and  then  Holt  were 
clearly  of  opinion,  that  after  execution  begun,  but  not  completed  (and  of 
eonrse  after  judgment  signed),  the  king's  extent  came  too  late.''  This  case  is  a 
little  obscure,  from  its  being  reported  only  piecemeal,  and  in  different  books : 
bat  with  some  attention  it  will  be  found  to  be  clear  and  consistent,  by  reading 
the  several  parts  of  it  in  order  of  time  as  they  occur,  vis.  the  pleadinffs,  2  James 
2, 2  Yentris,  159 ;  first  argument,  4  James  2,  3  Mod.  236 ;  second  argument 
and  judgment,  1  William  and  Mary,  ComberWh,  123,  1  Shower,  12 :  and  a 
subsequent  action,  between  the  same  parties  in  effect,  in  the  Common  Pleas, 
vis.  Lechmere  v.  Toplady,  2  Vent.  169.  In  the  Attomey-Gkneral  v,  Andrew, 
Hardr.  23,  it  was  held  by  the  Court  of  Exchequer,  that  when  there  was  a  judg- 
ment and  ab  execution  by  elegti,  a  debt  of  the  king  prior  to  the  judgment,  but  the 
process  thereon  sued  out  after  it,  should  be  postponed  to  the  judgment.  And 
from  these  authorities  Lord  Chief  Baron  Comyns  in  his  Digest  collects  this 
doetrine,  that  if  execution  be  upon  a  judgment  against  the  debtor,  and  before 
venditioni  exponas,  an  extent  comes  at  the  king's  suit  (which  is  the  very  case 
^nery  at  bar),  those  goods  cannot  be  taken  on  the  extent.     *And  this  opinion 

^^  is  also  supported  by  The  Kins  v.  Dickinson,  1692 ;  Parker,  262.  The 
ease  of  The  King  v.  Dickinson  was  this ;  A.  was  indebted  by  judgment  to  B., 
bj  bond  to  C.  and  D.,  and  bv  simple  contract  to  E.,  and  died.  E.  being  a 
debtor  to  the  king,  caused  the  debt  due  to  him  to  be  seized  into  the  king's 
hands,  and  upon  this  a  scire  facias  issued  against  Dickinson,  executor  of  A., 
and  before  the  return  of  it,  C.  and  D.,  the  bond  creditors,  obtained  judgment, 
and  then  Dickinson  pleaded  to  the  scire  facias  the  prior  and  the  subsequent 
judgment.  The  Attomev-Oeneral  demurred.  The  points  argued  in  Hilary 
term,  1691,  were,  first,  whether  the  subsequent  judgment  shoSd  be  preferred 
to  the  king^B  debt;  for  it  was  admitted  that  the  preceding  judgment  snould  be 
preferred.  The  second  is  unnecessary  to  state.  This  case  was  adjourned  to 
this  term  (Easter,  4  W.  &  M.  1692),  when  it  was  adjudged  for  the  king,  that 
his  debt  should  be  preferred  before  the  subsequent  judsment,  vis.  before  any 
bond:  Hardres,  23  ;  but  a  precedent  judgment  should  be  preferred  before  it, 
npoQ  the  words  of  the  twenty-sixth  section  of  38  H.  8,  c.  39.  <<  So  alwavs 
that  the  kine's  suit  be  taken  and  commenced,  or  process  awarded  for  the  debt 
of  the  king  before  judgment  given  for  the  other  persons." 

In  Borke  v.  Dayrell,  4  T.  R.  402,  the  plaintiff  had  obtained  a  judgment, 
in  Hilaiy  term,  1787,  against  Clark  for  727/.  Plaintiff  sued  out  a>S.  /a. 
tested  28th  of  November,  1787,  returnable  12th  of  January,  1788.  Writ  de- 
livered to  the  sheriff  7th  of  January,  1788,  who,  on  the  8th,  seised  the  goods. 
Before  the  nie,  vis. :  11th  of  January,  1788,  a  writ  of  extent  tested  that  day 
issued  out  of  the  Exchequer  on  a  bond  to  iJie  crown  under  the  seal  of  Clark, 
dated  5th  of  April,  1782,  for  300/.  payable  at  a  day  before  the  issuing  of  the 
*2261  -^*  «^^''  ^^  ^^^  unpaid.  On  ^the  12th  of  Jannaryi  extent  delivered  to 
-*  the  sheriff.    The  sheriff  acted  under  the  extent^  and  returned  nu/Zniofia 
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to  the  writ  of  fi.  /a.  The  OMe  was  afgaed  upon  the  statute  of  88  H.  8,  c  39, 
8.  74.  The  Court  were  unanimously  cS  opinion  the  extent  was  too  late.  Lord 
Kenjon  states,  ^'  Where  the  king  and  a  subject  stand  in  equal  degree,  there  is 
no  doubt  but  that  the  king's  prerogative  must  preyail ;  and,  therefore,  where 
the  property  in  the  eoods  remains  in  the  king's  debtor  at  the  time,  and  an  exe- 
eution  at  the  suit  of  the  king,  and  another  at  the  instance  of  the  subject,  tre 
sued  out,  the  former  will  be  preferred.  On  this  principle,  the  ease  of  The  King 
«•  Cotton,  Parker,  112,  proceeded ;  that  was  not  the  case  of  an  ezecutioD,  but 
a  distress ;  the  goods  ttdcen  were  in  custodtd  legU  as  a  pledge,  to  answer  the 
demand  of  the  landlord,  and  the  property  in  the  goods  was  not  divested  oat  of 
the  tenant.  Now,  in  this  case,  the  sheriff  had  actually  seized  the  goods  under 
the  plaintiff's  writ  of  execution;  and  an  execution  once  begun  shtol  proceed; 
it  shall  not  stop  on  the  issuing  of  a  commission  of  bankrupt  asainst  the  debtor: 
and  in  this  respect  I  know  no  distinction  between  the  case  of  we  crown  and  that 
of  a  subject.     As  to  the  statute  38  H.  8,  c.  89,  s.  74,  either  it  did  or  it  did  not 

S*ye  some  new  privilege  to  the  crown.  If  the  counsel  for  the  crown  coDtend 
lat  it  did,  they  must  take  the  word  eocecuHon  as  referring  to  personal  chattels, 
and  then  the  words  are  against  the  king,  because  here  there  was  a  judgment  bj 
the  plaintiff.  If  it  did  not  introduce  some  new  benefit,  then  the  crown  most 
be  referred  to  its  ancient  prerogative,  which  only  extends  to  the  ease  I  stated 
at  first,  namely,  when  the  kiuff  and  a  subject  stand  in  equal  degree,  and  the 
property  is  not  altered,  there  uie  former  shall  prevail.  With  respect  to  what 
18  supposed  to  have  been  said  by  *Lord  Mansfield  in  Cooper  v,  Chittj,  p^oy 
of  Comberbach  having  mistaken  Lord  Holt's  opinion  in  Lechmere  t,  ^  ^^ 
Thoroughgood,  it  is  as  probable  that  the  report  of  that  observation  is  mis- 
stated." Justice  Ashhurst  says,  "The  case  of  Uppom  v.  Sumner  certainly 
underwent  a  great  deal  of  consideration  before  it  was  decided ;  all  the  prior  as- 
ihorities  were  thoroughly  examined  at  that  time.  Unless,  therefore,  it  conld 
be  shown  that  the  case  proceeded  upon  wrong  principles,  it  ought  to  ^vem  the 
present.  The  words  of  the  statute  of  Henry  VUI.  are  clear  and  decisive,  that 
the  king's  suit  shall  be  preferred  to  that  of  any  other  person,  '  so  always,  that 
the  king's  suit  be  taken  pr  commenced,  or  process  awarded  before  judgment 
given  for  the  said  other  person  or  persons.'  Now,  this  act  of  parliament  ga?e 
a  new  prerogative  to  the  king,  in  various  instances,  which  he  had  not  before; 
by  that  he  is  enabled  to  issue  immediate  execution  in  oases  v^ere  he  could  not 
before;  for  before  he  had  only  a  right  to  such  execution  when  the  debt  was 
upon  record.  And  as  this  was  a  new  prerogative,  the  legislature  had  a  right  to 
restrain  him ;  and  they  have  in  express  terms  restrained  him,  where  the  sub- 
ject's judgment  is  prior  to  the  inception  of  the  king's  execution."  Mr.  Jostioe 
JBuller  says,  "This  case  arises  on  the  statute  of  88  Hen.  8 ;  for  previous  to  diat 
act  the  crown  could  not  issue  immediate  execution  on  a  bond  debt  Thoagh 
the  cases  that  have  already  happened  on  this  statute  show  that  the  act  is  not 
to  be  confined  to  bond  debts  only,  but  that  it  extends  to  all  debts  and  execn* 
ttons :  it  is  so  stated  in  express  terms  by  Lord  Coke  in  Sir  T.  Cecil's  case,  7 
Bep.  18  b.  If  this  act  of  parliament  be  restrictive  on  the  crown,  it  goes  a  great 
way  to  determine  this  question ;  for  if  it  be,  it  expressly  requires  that  the  long's 
suit  shall  be  commenced  before  judgment  is  given  for  *the  subject  r^228 
Now,  that  was  expressly  decided  in  the  case  in  Hardres,  where  the  whole  '- 
Court  were  of  opinion  that  the  statute  does  abridee  the  king's  prerogative.  And 
there  Chief  Baron  Steel  said,  <  The  subject's  title  is  prior  to  the  king^s,  and  is 
executed.'  On  this  ground  I  put  the  question  to  the  counsel  in  argament, 
'  What  effect  a  judgment  obtained  by  a  subject  would  have,  where  he  lay  by 
till  the  king's  extent  was  executed  V  I  am  inclined  to  think  that  in  sach  a 
case  the  execution  by  the  subject  would  be  postponed;  but  it  is  not  necessary 
to  decide  that  point  in  the  present  case.  As  to  tlie  effect  of  the  siatote  of  33 
H.  8,  c.  39,  it  is  impossible  to  have  a  more  direct  authority  for  the  restriction 
an  the  king's  prerogative  than  that  in  7  Bep.  19  b,  where  it  is  said,  <The  act 


228]  9  Bingham.  559 

btth  gi^ffii  a  benefit  and  advantage  to  the  king;  first,  in  making  eyerj  bond 
made  to  the  king  in  nature  of  a  statute  staple;  secondlj,  in  ffiving  remedy  to 
the  king  himself  for  obligations  made  to  others  to  his  use ;  thirdly,  to  recover 
costs  and  damages ;  fourUily,  in  suing  of  execution  for  all  his  debts ;  fifthly,  in 
ohargmg  the  issue  in  tail,  and  the  heir,  who  hath  the  land  of  the  gift  of  his  an- 
cestor :  and,  therefore,  it  was  the  intent  of  the  act  to  gratify  the  subject,  that 
where  a  new  provision  was  made  for  the  levying  of  the  king's  debt  in  a  more 
speedy  and  beneficial  manner  than  the  king  had  before,  the  subject  also  should 
have  some  new  benefit  which  he  had  not  before.'  Now,  that  new  benefit  wan 
to  give  him  a  preference  in  eases  where  his  judgment  was  obtained  before  the 
extent  of  the  king  issued/'  Mr.  Justice  Grose  says,  ^'  The  simple  question  is 
this,  whether  the  kine's  right  of  issuing  an  extent  upon  a  bond  supersedes  a 
prior  judgment  of  a  subject.  If  the  crown  have  such  a  right,  it  must  arise  upon 
the  statute  of  38  Hen.  8,  c.  39,  s.  74 :  Gilb.  Hist.  Exch.  165.  Now,  the  words 
of  this  clause  in  the  act  arc  extremely  pointed  to  show,  first,  what  the  king's 
"^291  *P^^S^^^^  ^1^^  before ;  secondly,  how  far  the  prerogative  was  intended 

-^  to  be  assisted  in.these  cases,  and  how  fiEur  to  be  limited.  But  it  is  said 
that  'execufoW  in  this  act  was  intended  only  to  affect  lands.  But  there  is  no 
reason  why  it  should  be  so  confined :  it  must  mean  every  kind  of  execution  to 
which  the  king  was  entitled  before  the  passing  of  this  act,  otherwise  the  king 
vonld  be  bound  in  oases  where  he  had  a  prerogative  before.  Thus,  this  case 
stands  on  the  words  of  this  statute.  The  authorities  also  are  decisive.  First, 
the  case  in  Hardres  is  very  pointed :  and  there  it  was  not  even  hinted  that  exe* 
auion  in  this  act  ought  to  be  confined  to  an  execution  against  land.  Then  came 
the  case  of  The  King  v.  Dickinson.  And  Lord  Chief  Baron  Comyns,  2  Com. 
Dig.  538,  648  (G.  8),  drew  this  conclusion  from  the  cases,  that,  ^  if  execution 
be  upon  a  judgment  against  the  king's  debtor,  and  before  a  venditioni  eaponasy 
tn  extent  comes  at  the  kind's  suit^  those  goods  cannot  be  taken  upon  the  extent.' 
Therefiire,  as  well  on  the  decisions,  as  on  the  construction  of  the  statute  33  H. 
8,  the  plaintifiT  is  entitled  to  recover.'' 

After  the  deciaon  of  these  two  cases  of  Uppom  v.  Sumner,  and  Rorke  v. 
Sajxell,  came  the  case  of  the  King  v.  Wells  and  Allnutt  in  the  Court  of 
Exchequer,  which,  as  to  the  point  in  which  the  Court  delivers  their  judgment, 
&r  there  was  another  upon  which  the  case  might  have  been  put,  was  precisely 
similar  to  the  present.  The  Court  of  Exchequer  gave  judgment  for  the  crown. 
And  such  has  been  the  practice  of  that  Court  ever  since.  That  case,  how- 
ever, was  principally  founded  upon  the  case  of  The  King  v.  Cotton.  The 
principle  on  which  that  case  was  decided  being  stated  in  the  judgment  of 
the  Lord  Chief  Baron  in  The  King  v.  Wells  and  Allnutt  to  be,  that  if  the 
*23(n  ^^^^^  execution  bore  teste  before  the  property  was  altered,  it  '''bound  that 

^  property.  The  case,  however,  of  The  King  v.  Cotton  arose  upon  a  distress, 
and  not  upon  an  execution,  which,  I  apprehend,— and  it  is  so  stated  by  Lord 
Kenyon  in  his  judgment  of  Borke  v.  Dayrell, — ^makes  a  material  difference ; 
the  sheriff  in  the  case  of  smzure  under  an  execution  having,  in  my  jud^oent 
at  least,  a  special  property  in  the  goods.  In  the  case  of  The  King  v.  Wells 
and  Alkutt,  the  Lord  Cmef  Baron  relied  much  on  Strinffefellow'B  case,  the 
difference  between  which  and  the  present  case  I  have  already  pointed  out,  viz. 
that  in  that  case  the  liberate  is  the  execution,  and  was  not  issued  until  after  the 
ivoing  of  the  crown  process.  The  question  was  afterwards  brought  before  the 
Court  of  King's  Bendi  in  Thurston  v.  Milk,  16  East,  274,  and  twice  argued, 
and  the  Court  were  prepared  to  give  their  judgment,  but  on  the  day  on  which 
it  was  to  have  been  given,  they  suggested  a  doubt  as  to  the  form  of  the  action, 
and  directed  a  third  argument  upon  that  point  only ;  upon  which  they  ^ve  their 
jndgment  against  the  plaintiff.  What  the  judsment  was  which  the  Court  was 
prepared  to  give  upooi  the  general  question,  it  is  impossible  to  say.  It  is  not 
probaUe  that  it  was  in  fSsivour  of  the  defendant,  or  at  least,  unanimously  so,  for 
if  80,  they  would  probably  have  put  the  question  at  rest  for  ever.    It  is  not 
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likely  the  Court  would  have  raised  another  anestioD,  and  have  given  their 
judgment  upon  the  question  so  newly  raised.  With  respect  to  the  obeerration 
which  has  been  made,  that  if  the  statute  were  to  be  construed  litersllj  the 
crown  would  be  in  a  worse  situation  than  the  subject^  if  the  king's  suit  must  he 
commenced  before  judgment  given  for  the  subject,  for  then,  if  the  sabject's 
judgment  be  first,  he  would  have  precedence  though  his  execution  were  list,  which 
is  not  the  case  even  between  subject  ^'and  subject ;  I  apprehend  the  true  pnoi 
answer  to  that  observation  is  what  was  suggested  by  Mr.  Justice  Bnller  in  *- 
his  judgment  on  Borke  v.  Dayrell.  He  thought  it  unnecessary  to  decide  on  that 
particular  case,  viz.,  that  in  case  of  a  laches  or  delay  on  the  part  of  the  sabject, 
his  execution  would  be  postponed.  I  believe,  by  looking  to  the  writ  of  extent 
itself,  it  will  appear,  by  the  terms  of  it,  that  it  is  issued  by  virtue  of  this  sta- 
tute. Without  trespassing  farther,  therefore,  upon  your  Lordships'  time,  my 
humble  answer  to  your  Lordships'  questions  are,  first,  that  this  writ  of  exteot 
shall  not  be  executed  by  the  sheriff  by  extending  the  same  goods,  seizing  them 
into  the  king's  hands,  and  selling  them  to  satisfy  the  crown  debt,  without  regard 
to  the  writ  of  fieri  fiicias  under  which  he  had  at  first  seised  them;  and,  secondly, 
that  all  other  thinss  remaining  the  same,  it  makes  no  difference  whether  ^e 
extent  was  in  chief  or  in  aid. 

LiTTLEDALE,  J.     The  question   is,  whether,  under  the  particular  drcnm- 
stances  of  this  case,  the  execution  of  the  crown  or  that  of  the  subject  is  to 

S-evail  ?  Connected  with  these  questions,  the  case  of  Uppom  v.  Sumner,  2 
lack.  1251,  1294,  came  before  the  Court  of  Common  Pleas  in  1779,  and  was 
decided  against  the  crown.  Rorke  v,  Dayrell,  4  T.  R.  402,  afterwards  came 
before  the  Court  of  King's  Bench,  and  was  also  decided  against  the  crown. 
Then  The  Kins  v.  Wells  and  Allnutt,  16  East,  278,  came  before  the  Ceortof 
Exchequer,  and  was  decided  in  fiavour  of  the  crown.  After  that  Thurston  r. 
Mills,  16  East,  254,  came  before  the  Court  of  King's  Bench,  in  ordertohayethe 
question  settled ;  but  after  hearing  the  case  argued  twice  upon  the  principal 
point,  it  went  off  on  a  point  of  form,  that  *an  action  for  money  had  and  p^o 
received,  would  not  lie,  and  therefore  the  question  remained  as  it  was.  ^ 
As  no  opinion  was  delivered,  it  is  immaterial  to  conjecture  what  the  opinion  of 
the  Judges  was.  After  that  The  Kine  v.  Sloper  and  Allen,  6  Price,  114,  came 
before  the  Court  of  Exchequer,  and  the  Court  there  acted  upon  the  esse  of  Tbe 
King  V.  Wells  and  Allnutt  in  favour  of  the  crown.  In  this  case  an  informa- 
tion in  the  nature  of  an  action  for  a  false  return  was  filed,  and  after  judgment 
for  the  croim  in  the  Court  of  Exchequer,  the  court  of  error,  after  it  had  been 
twice  argued,  determined  that  an  information  for  a  false  return  would  not  lie, 
as  the  return  was  true  in  fact  though  false  in  law.  In  giving  my  opinion  I  shall 
not  consider  whether  the  Judges  on  these  occasions  were  more  or  less  comp^ 
tent  to  decide  them  from  having  filled  one  situation  or  another,  or  whether  anj 
of  them  laid  too  much  stress,  or  too  little  stress  upon  former  authorities ;  sn^ 
a  discussion  would  protract  the  case  into  a  very  great  length  without  any  bene- 
ficial result.  The  present  case  is  brought  forward  to  settle  the  law  where  there 
have  been  contrary  decisions;  and  I  shall  consider  the  case  as  it  woold  htfe 
stood  if  none  of  these  later  cases  had  occurred. 

In  ascertainiuff  what  is  the  king's  prerogative,  two  questions  arise :  first;  as 
to  its  extent  independently  of  the  statute  83  Hen.  8,  c.  89 ;  and,  seoondlj) 
upon  the  effect  of  that  statute.  The  crown  by  its  prerogative  has  some  prin- 
leges  and  advantages  by  the  common  law  beyond  what  a  subject  has,  and  a 
reason  for  this  is  given  in  Gilbert's  History  of  the  Exchequer,  p.  90,  "heeam 
the  public  ought  to  be  preferred  to  the  private  property ;  and  the  rather,  beoanse 
the  king  is  supposed,  by  public  business,  not  to  be  able  to  take  care  of  eveiy 
private  affair  relating  to  lus  revenue,  and  therefore  no  time  occurs  to  "Hhe  pc^SS 
kin^ ;  and  if  he  was  to  be  prevented  of  his  execution  by  another  person  ■- 
cominff  in  before  him,  laches  must  be  imputed  to  him,  which  the  law  does  not 
allow.'^    And  in  Co.  Litt.  181  b;  Lord  Coke  gives  as  a  leascm  that  theaaiims 
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regis  est  fnndamentam  belli,  et  firmamentiim  pacis.  And  there  is  no  doubt 
that  where  the  king  and  subject  stand  in  an  eaual  degree,  the  king's  preroga- 
tive must  preyail.  One  of  the  advantages  which  the  king  had  was  by  giving 
protection  to  his  debtor  that  he  should  not  be  sued  or  attached  till  he  paid  the 
king's  debt.  But  inconvenience  being  felt  from  that,  it  was  enacted  by  25  Ed. 
3,  c.  19,  "  That  notwithstanding  such  protections,  the  parties  which  have  actions 
against  their  debtors  shall  be  answered  in  the  king's  court  by  their  debtors ; 
and  if  judgment  be  thereupon  given  for  the  plaintiff  as  demandant,  the  execu- 
tion of  the  same  judgment  shall  be  put  in  suspense  till  gree  be  made  to  the 
king  for  his  debt ;  and  if  the  creditors  will  undertake  for  the  kind's  debt,  they 
shall  be  thereunto  received,  and  shall  have  execution  against  the  debtors  of  the 
debt  due  adjudged  to  them,  and  also  shall  recover  against  them  as  much  as  they 
shall  pay  to  the  king  for  them."  No  question  can  arise  upon  this  act  of  parlia- 
ment, because  it  only  applies  to  those  cases  where  protection  had  been  granted 
to  the  kine[s  debtors,  which  has  not  been  done  here ;  and  indeed  it  appears 
from  Co.  Litt.  131  b,  that  these  protections  are  now  entirely  fallen  out  of  use. 

On  the  part  of  the  crown  it  is  contended  that  the  king  by  his  prerogative  has 
a  right  to  be  first  served  and  paid  by  his  debtors,  provided  his  process  issues  at 
aDj  time  before  there  is  a  complete  divesting  of  the  property  out  of  the  debtor. 
And  that  although  upon  the  seizure  by  the  sheriff  under  an  execution  there  is 
a  special  property  vested  in  him,  yet  that  the  general  property  remains  in  the 
tOQii  debtor  till  there  is  an  absolute  alteration,  which  can  ^only  be  by  sale.  j 

^  This  extent  of  prerogative  is  denied  by  the  judgment-creditor,  and  he  ' 

says,  that  upon  the  seizure  by  the  sheriff  the  property  is  divested  out  of  the 
debtor;  and  whether  it  be  so  or  not,  yet  that  the  execution  is  executed  by  the 
aeimre,  and  that  the  crown  process  comes  too  late. 

The  first  case  in  the  order  of  time,  relied  on  by  the  crown,  is  that  of  Stringe- 
feilow  V,  Brownesoppe,  Dyer,  67  b,  which  as  it  has  already  been  stated,  it  is 
iiot  necessary  for  me  to  go  through  again.  The  same  case  is  also  to  be  found 
in  Roll.  Abr.  528,  tit.  Prerogative  le  roy.  Some  doubt  seems  to  have  been  ex- 
pressed at  the  time  as  to  the  propriety  of  the  decision  \  but,  assuming  it  to  be 
right,  I  doa't  think  it  trenches  on  the  grounds  on  which  I  form  my  opinion, 
because  that  was  an  extendi  facias  on  a  statute  staple,  under  which  the  goods 
are  by  the  writ  directed  to  be  seized  into  the  hands  of  the  crown :  and  after 
that  is  done,  and  so  returned  by  the  sheriff,  another  writ,  called  a  liberate, 
issaes,  commanding  the  sheriff  to  deliver  them  to  the  creditor  to  hold  until  he 
shall  be  satisfied  his  demand.  The  property,  therefore,  does  not  pass  out  of 
the  debtor  till  the  liberate,  and  the  execution  cannot  be  considered  as  executed 
till  the  liberate  is  executed.  And  in  Blayne's  case,  Gro.  Eliz.  47,  where  a  ques- 
tion arose  whether  a  lessee  was  liable  for  rent  incurred  before  the  time  of  a  writ 
of  extendi  facias  and  a  liberate,  it  was  held  that  before  the  liberate  awarded  nihil 
opcratur;  and  the  writ  of  extendi  facias  is  but  of  form  when  it  speaks  of  seizing 
into  the  queen's  hands,  for  it  never  was  seen  that  lands  were  seized  upon  that  writ. 
The  King  V.  Andrew,  Hardr.  28,  is  relied  upon  on  the  part  of  the  crown,  for  what 
Chief  Baron  Steel  says  as  the  reason  of  his  judgment  against  the  crown,  that  the 
*2351  ^^^^®  ^^  ^^  subject  was  prior  to  that  *of  the  xing,  and  was  executed. 
-*  Whatever  effect  that  opinion  of  Chief  Baron  Steel  may  have  upon  the 
st&tate  S3  Hen.  8,  it  can  have  none  to  support  the  doctrine  of  prerogative  con- 
tended for  on  the  part  of  the  crown,  because,  as  the  title  of  the  subject  was 
complete  on  the  delivery  of  the  land  on  the  elegit^  the  question  of  prerogative 
<^d  not  arise.  The  case  of  Smallcombe  v.  Cross  and  Buckingham  (1  Ld. 
Baym.  275 ;  1  Salk.  820 ;  5  Mod.  876,  and  in  other  books),  has  also  been 
mentioned.  That  arose  on  two  writs  of  fieri  fiicias,  at  the  suit  of  different 
creditors,  delivered  to  the  sheriff  on  the  same  day,  and  he  executed  the  last 
the  first,  and  therefore  proves  nothing  as  to  the  point  of  prerogative.  And  as 
to  any  question  arising  whether  the  execution  was  executed,  it  is  to  be  observed, 
that  there  was  no  seissure  under  the  first  writ.   In  the  report  in  5  Mod.,  Shower 
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says,  in  argument  as  to  the  prerogative,  ''  that  if  the  king's  writ  of  extent 
came  ont  after  execution,  yet  the  execution  is  superaededy  and  the  king's 
extent  shall  take  up  the  goods ;  hut  if  the  sheriff  had  sold  the  goods  hj  bill  of 
sale,  &c.,  the  property  is  altered,  and  shall  not  be  divested  by  the  king's  writ/' 
This  does  not  reach  the  point  under  consideration ;  for  he  does  not  state  at 
what  stage  of  the  execution  the  king's  extent  is  supposed  to  come  in  :  and  if 
it  did  bear  upon  the  point,  it  is  only  the  statement  of  counsel.  In  Sir  Edward 
Cook's  case,  2  EoU's  Rep.  294,  Mr.  Justice  Doddridge  says,  in  paf^  296,  "  If 
a  writ  comes  for  the  king  before  the  execution  is  finished,  the  king  shall  be 
preferred,  aa  is  to  be  seen  in  the  case  of  Brownesoppe  in  4  &  5  M."  But  the 
question  is,  when  the  execution  is  in  point  of  law  finished ;  and  as  he  takes  his 
authority  from  Brownesoppe's  case,  his  opinion  carries  it  no  further  than  that 
case.  Chief  Justice  Hobart,  in  page  299  of  the  same  case,  says,  "  It  is  certain 
'''that  where  a  man  is  debtor  to  the  king  the  king  shall  never  lose  hia  p^oa 
debt,  but  where  there  is  nothing  to  satisfy  him.''  This  expression  of  '- 
Hobart  does  not,  however,  advance  the  point  contended  for  by  the  crown,  for 
nobody  could  have  had  any  doubt  about  that.  The  Attomey>G«neral  v.  Capel, 
2  Show.  480,  was  a  question  between  the  crovm  and  the  assignees  of  a  bank- 
rupt ;  and  in  the  conclusion  of  the  case  it  is  said,  '^  Extents  have  been  held 
good  that  have  been  made  upon  goods  actually  levied  bv  virtue  of  a  fieri  facias, 
and  in  the  sheriff's  custody,  the  extent  comine  before  bill  of  sale  made,  so  as 
the  property  was  not  altered."  As  &r  as  wat  statement  goes,  it  is  in  point 
for  the  crown ;  but  it  does  not  appear  how  that  statement  came  to  be  intro- 
duced. Sir  Bartholomew  Shower  argued  the  case  as  counsel  for  the  assignees, 
and  after  his  argument,  he  says  that  it  was  answered,  &c.  &c.,  by  which  I 
understand  that  it  was  answered  by  the  counsel  for  the  crown.  Then  a  case  in 
the  Exchequer  is  cited,  and  then,  at  the  end  of  the  case,  the  statement  above 
mentioned  is  added,  and  which,  therefore,  I  presume  was  added  by  the  counsel 
for  the  crown  by  way  of  illustration;  and  if  so,  it  is  only  the  statement  of 
counsel.  The  King  v.  Cotton,  Parker,  112,  is  also  relied  upon  as  in  fkvovi  of 
the  crown;  but  that  was  the  case  of  a  distress  for  rent,  which  had  been  seiied 
and  appraised  before  the  extent  came  in :  but  there  is  a  great  difference  be- 
tween a  distress  and  an  execution.  Chief  Baron  Parker,  in  page  121,  says, 
that  a  distrainor  neither  gains  a  general  nor  a  special  property,  nor  even  pos- 
session in  the  cattle  or  the  things  distrained.  He  cannot  maintain  trover  or 
trespass,  for  they  are  in  the  custody  of  the  law  by  the  act  of  the  distrainor, 
and  not  by  the  act  of  the  party  distrained  upon.  In  page  125,  he  says, 
"  Though  a  sheriff  may  maintain  trover  or  trespaas  for  goods  taken  *in  i-mqt 
execution  by  him  against  a  wrone-doer,  because  he  is  answerable  over  ^ 
for  the  value,  yet  goods  so  taken  in  execution  and  remaining  unsold,  are  liable 
to  seisEure  upon  an  extent."  This  opinion  of  Chief  Baron  Parker  is  in  point 
for  the  crown ;  and  though  it  was  not  upon  the  question  in  the  case,  yet  it  is 
illustrative  of  it,  and  is  certainly  entitled  to  great  attention.  The  King  v. 
Peek,  Bunbury,  8,  is  in  point  for  the  crown,  if  it  can  be  relied  upon.  That 
was  a  question  whether  Uie  sheriff  should  amend  his  return,  and  upon  an  order 
being  made,  it  appears  to  have  been  what  the  sheriff  wanted.  At  the  end  of 
the  case  there  is  a  N.  B.,  <'  It  was  taken  for  granted  that  though  the  gooda  were 
levied  by  virtue  of  the  fieri  facias  three  days  before  the  teste  of  the  writ  of  ex- 
tent, yet  that  was  no  bar  to  the  crown :  but  qusare,  if  they  had  been  sold,  for 
then  execution  had  been  executed."  If  the  last  reason  be  the  only  one  that 
can  be  adduced,  I  think  it  cannot  be  supported,  as  I  think  the  execution  is 
executed  by  the  seizure  under  the  fieri  facias.  What  is  said  in  Chief  Baron 
Gilbert'^  History  of  the  Exchequer,  p.  89,  may  also  be  cited  for  the  crown. 
He  says,  <<  But  Roods  were  bound  at  common  law  from  the  teste  of  the  writ, 
whether  it  was  a  levari  or  a  fieri  fiftciaa,  because  otherwise  the  debtors  by  aliena- 
tion of  the  chattels  misht  disappoint  the  executions  of  their  lords;  who  having, 
by  their  process,  a  right  to  distrain  goods,  there  arose  a  lien  on  those  goods 
from  the  time  the  levari  was  taken  out;  and  the  king's  prerogative  could  not  be 


237]  9  Bingham.  563 

less  than  the  right  of  the  Bubjeot,  and,  thereforOi  b<mnd  the  goods  from  the 
(ate  of  the  writ.  Bat  this  was  found  inconyenient|  and^  therefore,  by  29  Gar. 
2,  c.  3,  no  execution  shall  bind  the  property  of  goods  but  from  the  time  of  the 
f  AOQ-i  deliyery  of  the  writ  to  the  sheriffii :  bat  this  act  seems  not  to  ^extend 

^  to  the  kingy  for  an  extent  of  a  later  tette  supersedes  an  execution  of  the 
goods  by  a  former  writ,  because  by  the  king's  prerogatiye  at  common  law,  if 
mere  had  been  an  execution  at  the  subject's  suit,  and  afterwards  an  extent,  the 
execution  was  superseded  till  the  extent  was  executed,  because  the  public 
ought  to  be  preferred  to  the  private  property ;  and  the  rather  because  the  king 
is  supposed  by  public  business  not  to  be  able  to  take  care  of  every  private 
aiur  relating  to  his  revenue;  and  therefore  no  time  occurs  to  the  king ;  and  if 
1^  was  to  be  prevented  from  his  execution  by  another  person  coming  in  before 
him^  laches  must  be  imputed  to  him,  which  the  law  does  not  allow ;  and  since 
the  king's  debt  is  preferred  in  the  execution,  therefore  an  executor  is  obliged 
bj  the  law  to  pay  the  king's  debt  on  record  before  a  debt  on  record  to  a  sub- 
ject." Where  the  Chief  Baron  is,  as  above,  speaking  of  the  king's  prerogative 
as  to  priority  of  execution,  it  does  not  appear  what  particular  circumstances  of 
the  subject's  execution  he  alludes  to.  He  afterwards  goes  on  to  point  out 
instances  where  the  king's  extent  shall  be  preferred  where  the  subject's  execu- 
tion  is  running  at  the  same  time;  but  they  appear  to  apply  to  cases  of  the  sub- 
ject's execution  on  a  statute  staple ;  as  to  which  no  doubt  can  be  entertained 
but  that  it  is  not  complete  till  the  liberate.  The  expression  of  Lord  Mansfield, 
that  no  inception  of  an  execution  shall  bar  the  crown,  is  also  relied  upon  for 
the  crown ;  but  the  question  is,  what  is  an  inception  of  an  execution,  and 
whether  this  execution  has  not  gone  beyond  an  inception,  and  whether  the 
execution  is  not  executed. 

These  appear  to  be  the  principal  authorities  for  the  crown  as  to  the  general  ex- 
tent of  the  prerogative,  independent  of  the  statute  Hon.  8.  There  can  be  no  doubt 
bat  the  property  is  partially  divested  out  of  the  debtor,  and  up  to  the  extent  of 
^^Q-i  enabling  the  sheriff  to  carry  the  *writ  into  effect  he  has  a  special  property 

^  in  the  goods,  and  so  far  the  property  is  changed ;  and  the  sheriff  may 
maintain  either  trespass  or  trover  against  persons  who  take  the  goods  from  him 
without  lawful  excuse,  as  appears  by  the  cases  of  Tyrell  v.  Bash,  Gro.  Elis.  639, 
Wilbraham  v.  Snow,  2  Saund.  47,  and  is  taken  for  granted  in  Clerk  t;.  Withers, 
to  which  I  shall  presently  refer,  and  in  The  King  v.  Cotton,  already  cited.  The 
property  is  not  vested  in  the  creditor,  though  the  contrary  is  laid  down  in  some 
cases,  because  the  sheriff  is  not  to  deliver  the  goods  to  the  plaintiff;  he  is  to 
make  of  the  goods  the  sum  recovered  by  the  judgment,  and  which  sum  is  to 
be  paid  to  tlie  plaintiff,  and  who  by  the  mere  seixure,  has  nothing  to  do  with 
^e  goods ;  and,  in  that  respect,  a  fieri  facias  differs  from  an  elegit,  where  the 
sbeiiff  is  to  deliver  goods  as  well  as  lands  to  the  plaintiff,  at  a  reasonable  price. 
Bat  I  think  that  the  property  is  not  wholly  divested  out  of  the  defendant  by 
the  act  of  seizure,  because,  if  a  second  execution  come  in  before  sale  under  the 
first,  the  sheriff  may  seize  under  that,  which  he  could  not  do  if  the  property 
was  wholly  out  of  the  debtor;  and  so,  if  upon  a  writ  of  fieri  fiacias,  the  sheriff 
has  sold  as  much  as  wiU  satisfy  the  first  wnt,  and  he  continues  to  go  on  to  sell 
other  goods,  the  debtor  may  have  an  action  of  trover  against  the  sheriff  for 
ntch  sale,  as  appears  by  the  case  of  Stead  v.  Gascoigne,  8  Taunt.  527.  ^  And, 
BO  also,  the  debtor  may,  I  apprehend,  maintain  trover  against  the  sheriff  in  case 
of  his  selling  afler  the  debtor  has  tendered  him  the  amount  of  the  money  to  be 
levied  under  the  writ ;  vide  The  King  v.  Bird,  2  Show.  87.  The  crown  con- 
tends,  that  as  it  is  only  a  special  property  which  is  divested  out  of  the  debtor, 
ukd  the  general  property  remains  in  him,  the  execution  of  the  crown  is  to 
*t<ieh  upon  the  whole  property,  as  mudi  as  if  there  had  been  no  special 
♦240-1  property  divested.    But  I  do  not  assent  to  that,  and  I  think  that  the 

-'  execution  of  the  crown  cannot  have  any  greater  effect  upon  the  pro- 
perty which  remains  in  the  debtor,  than  the  execution  of  a  private  individual 
upon  it 
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It  will  be  proper  to  see  what  is  the  effect  of  the  seizure,  whether  it  eonfltitates 
a  change  of  property  or  not,  in  case  of  other  conflicting  creditors,  whether  under 
executions  or  commissions  of  bankrupt,  or  otherwise ;  and  I  think  that,  generallj 
speaking,  as  between  subject  and  subject,  the  execution  is  executed  by  the  mere 
act  of  seizure,  and  as  the  execution  is  begun,  the  sale  cannot  be  stopped  by  aoy 
subsequent  proceedings.  It  is  so  in  case  of  a  writ  of  error,  which  operates  u  a 
supersedeas  from  the  time  of  the  allowance  of  the  writ  of  error.  If  it  be  allowed 
before  the  ffoods  are  seized,  it  operates  as  a  supersedeas.  This  point  was  com- 
pletely settled  in  the  case  of  Meriton  v.  Stevens,  Willes,  271 ;  and  Chief  Justice 
Willes  enumerated  several  cases  on  the  subject,  which  I  shall  here  state  from  his 
judgment.  In  Cro.  Eliz.  597,  the  case  of  Charter  v,  Puter,  40  Eliz.,  in  the 
King's  Bench,  was  this, — A  fieri  facias  was  awarded,  by  virtue  whereof  the  sheriff 
took  the  defendant's  goods,  and  before  sale  the  record  was  removed  into  the  exche- 
quer chamber  by  writ  of  error  and  a  supersedeas  awarded.  The  sheriff  returned 
a  seizure  of  the  goods,  and  that  they  remained  in  his  hands  pro  de/eetu  empto- 
rum  :  a  restitution  was  prayed,  but  denied ;  and  it  was  holdcnj^er  Mam  euriamy 
that  as  the  sheriff  had  begun  the  execution  regularly,  he  must  complete  it  u 
far  as  he  had  gone,  and  a  venditioni  exponas  was  awarded  to  perfect  it.  It  is 
there  said,  it  was  so  held  in  the  case  of  Sir  Miles  Corbert  v,  Rookwood,  39  Eliz., 
thouffh  the  record  was  removed  by  a  writ  of  error;  and  in  Dyer,  98  a, 
^9  b,  there  is  a  case  exactly  to  the  same  purpose.  In  Moore,  542,  p^^ 
Hilary  40  Eliz. }  if  the  sheriff  take  goods  in  execution  on  %fi,fa,  and  has  *- 
them  in  his  hands  not  sold,  and  then  a  supersedMu  comes  to  the  sheriff,  yet  be 
shall  not  deliver  the  goods,  but  shall  proceed  to  the  sale  of  them,  because  tlie  he- 
ffinning  of  the  execution  was  before  the  supersedeas  delivered,  and  the  execution 
being  entire,  shall  not  be  divided.  In  Tocock  v,  Honyman,  Telv.  6,  a  writ  of 
error,  and  supersedeas  to  the  sheriff  after  a/. /a.;  he  shall  proceed  to  the 
sale  of  the  goods  which  he  has  levied  before  the  supersedeas,  but  shall  levj 
no  more :  per  totam  curiam.  In  the  case  of  Baker  v,  Bulstrode,  1  Vent.  255, 
it  was  held,  that  if,  before  the  writ  of  error,  the  sheriff  returns  fieri  feci  et  wm 
invent  emptoreSy  the  execution  is  not  to  be  undone.  And  in  the  case  of  Clerk 
V,  Withers,  1  Salk.  322,  323,  it  is  said  that  the  execution  is  one  entire  thing, 
and  is  not  to  be  superseded  after  it  is  begun.  The  only  case  to  the  oontnury  is 
in  2  Roll.  Abr.  491,  where  it  was  said,  that  if  the  supersedeas  comes  before  the 
sale,  the  goods  shall  not  be  sold;  because  (as  it  is  said  there),  the  property  is 
not  altered  by  the  seizure,  which  reason  not  being  a  true  one.  Chief  Jostioe 
Willes  says,  I  give  no  credit  to  this  case.  Now,  from  the  determination  ahove 
cited,  it  appears  that  the  execution  is  considered  as  executed  by  the  seixore 
under  the  fieri  facias ;  and  though  the  writ  oi  supersedeas  forbids  the  sheriflb  from 
executing  any  process  of  execution,  he  may^  nevertheless,  proceed  to  sell  goods 
already  seized. 

I  shall  now  state  other  cases,  in  which  it  appears  to  be  considered,  that  the 
execution  is  complete  by  the  seizure  under  the  fieri  facias.  Lechmere  v. 
Thoroughgood  and  Another,  Sheriffs  of  London,  3  Mod.  236,  was  an  action  of 
trespass  by  the  assignees  of  a  bankrupt  for  taking  their  goods :  on  a  special 
verdict  it  was  stated,  that  *one  Toplady,  on  the  28th  of  April,  became  |^242 
bankrupt,  against  whom  a  judgment  was  formerly  obtsdned.  The  judg-  ^ '^ 
ment  creditor  sued  out  a  fi.  fa.,  and  the  sheriff,  on  the  29th  of  April,  seized 
the  goods  of  Toplady.  After  the  seixure,  and  before  any  venditioni  exponas, 
that  is,  on  the  4th  of  May,  a«  extent  issued  against  two  persons  who  were  in- 
debted to  the  king,  and  by  inquisition  Toplady  was  found  indebted  to  them, 
whereupon  parcel  of  the  goods  were  seized  by  the  sheriffs  upon  the  extent  and 
sold ;  but  before  the  sale,  or  any  execution  of  the  Exchequer  process,  a  com- 
mission of  bankrupt  issued  against  Toplady,  and  the  commissioners,  on  the  2d 
(d  June,  assigned  the  goods  to  the  plaintiff.  The  question  was^  whether  the 
extent  did  not  come  too  late,  and  it  was  held  it  did ;  or,  whether  the  fi.  &.  wis 
well  executed,  so  that  the  assignees  of  the  bankrupt's  estate  could  have  a  title 
to  those  goods  which  were  taken  before  in  execution,  and  so  in  cnstodift  legia; 
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ind  it  was  held  they  had  no  title.  The  same  case  is  reported  in  1  Shower,^2 ; 
'and  it  is  said  in  a  note  in  Shower,  that  it  was  decided  entirely  with  referehce 
to  the  liability  of  the  officers.  It  is  also  reported  in  Comberbach  123,  and  Lord 
Holt  there  says,  ''  that  the  property  of  the  goods  is  vested  by  the  delivery  of 
the  fieri  facias,  and  the  extent  afterwards  for  the  king  comes  too  late,  and  that, 
<m  the  statute  of  frauds  and  perjuries."  The  reason  given  is  not  a  correct  one. 
It  is  most  likely  a  mistake  of  the  reporter ;  and  taking  into  consideration  the 
whole  of  the  various  reports  of  this  case  of  Leohmere  v,  Thoroughsood,  I  do 
not  consider  it  as  having  decided  this  precise  point,  but  only  as  showing  a 
general  opinion  of  the  Judges  of  that  day,  that  the  extent  of  the  crown  should 
not  be  preferred  to  that  of  the  subject  in  a  case  like  the  present.  Clerk  v. 
Withers,  though  it  does  not  relate  to  an  extent,  yet  it  shows  in  what  lisht  the 
*2431  ^^'^^  under  a  fi.  fa.  is  considered,  and  *that  the  execution  is  thereby 
-*  in  effect  considered  to  be  executed.  It  is  reported  also  in  6  Mod.  290 ; 
2  Lord  Raymond,  1072;  1  Salk.  322.  This  was  a  writ  of  error  on  a  judg- 
ment in  the  Common  Pleas  upon  a  scire  facias  by  Clerk  wiinst  the  defendant, 
sheriff  of  Middlesex.  The  case  appeared  to  be,  that  one  Dives,  as  administra- 
tor of  J.  S.,  had  recovered  a  judgment  for  304/.  against  Clerk,  and  sued  out  a 
&  fa.  directed  to  the  defendant,  sheriff  of  Middlesex,  and  upon  that  writ  the 
defendant  returned  that  he  had  seized  goods  to  the  value  of  the  debt,  and  that 
they  remained  in  his  hands  for  want  of  buyers.  Afterwards,  and  before  the 
goods  were  sold.  Dives  died,  and  Clerk  sued  out  this  scire  facias  to  the  defen- 
dant to  show  cause  why  the  ^ods  should  not  be  restored  to  him,  as  supposing 
that  now  that  Dives  was  dead,  there  was  nobody  could  have  the  fruits  of  the 
execution :  and  upon  demurrer  to  this  writ,  judgment  was  given  for  the  de- 
fendant in  the  Common  Pleas.  The  point  determined  is,  that  the  death  of  a 
party,  who  has  sued  out  fieri  facias,  after  the  seizure  of  goods,  but  before  the 
flale  of  them,  will  not  abate  the  execution,  or  entitle  the  party  against  whom 
the  execution  was  sued  out  t^  a  restitution.  In  Lord  Raymond  Lord  Holt  says, 
"After  seizure  of  the  goods  there  is  nothing  to  be  done  by  the  sheriff  but  to 
bring  the  money  into  court."  And  Mr.  Justice  Gould  says,  "  The  substantial 
part  of  the  execution  is  executed  in  the  lifetime  of  the  executor,  and  there  is 
nothing  wanted  to  complete  it  but  the  formal  part.  For,  as  soon  as  the  sheriff 
Beixes  the  goods  by  virtue  of  the  writ  of  fieri  facias,  he  gains  a  special  property 
in  them,  and  may  maintain  trespass  against  the  defendant  if  he  takes  them 
away."  So  it  is  said  in  Cro.  Eliz.  635,  he  may  maintain  trover  against  a 
stranger  that  takes  them  away.  Wilbraham  v.  Snowe,  2  Saund.  47 ;  1  Lev. 
^441  ^^^'  ^^'  *^^^^^^  Powell  says,  "  An  execution  is  an  entire  thing, 
^  and  that  sheriff  that  takes  the  goods  in  execution  shall  go  and  sell, 
though  he  is  out  of  his  office,  and  not  the  now  sheriff."  And  in  the  report  in 
6  Mod.  Mr.  Justice  Powis  says,  that  the  selling  is  but  the  formal  part  of  the 
execution.  In  the  judgment  of  the  Court  in  Salkeld  it  is  said,  ''  An  execution 
is  an  entire  thing,  and  cannot  be  superseded  after  it  has  begun." 

I  shall  now  state  in  what  cases  the  execution  has  been  considered  as  executed, 
arising  upon  questions  of  the  construction  and  operation  of  the  bankrupt  laws. 
By  21  Jac.  1,  c.  19,  s.  9,  it  is  enacted,  that  ''all  and  every  creditor  and  cre- 
ditors having  security  for  their  several  debts  by  judgment,  statute,  recogni- 
sance^  speciiuty,  or  other  security,  or  having  made  attachments  of  the  goods 
Slid  chattels  of  the  bankrupt,  whereof  there  is  no  execution  or  extent  served 
snd  executed  upon  any  of  the  lands,  tenements,  hereditaments,  goods,  chattels, 
snd  other  estate  of  the  bankrupt  before  such  time  as  he  shall  become  bank- 
nipt,  shall  not  be  relieved  upon  any  such  judgment,  statute,  &c.,  for  any  more 
than  a  rateable  part  of  their  just  and  due  debts  with  the  other  creditors  of  the 
hankmpt,  without  respect  to  any  such  penalty  or  greater  sum  contained  in  such 
judgment,  statute,  &c.,  or  other  security."  Upon  this  statute  it  has  been  de- 
termined that  where  a  creditor  has  obtained  a  judgment,  and  sued  out  a  fieri 
tacias,  and  a  seizure  has  been  made  under  it,  if  before  sale  an  act  of  bankruptcy 
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intervenes,  the  jndgment«reditor  shall  not  be  obliged  to  come  in  under  the 
commission;  but  the  sheriff  may  proceed  to  sell  the  goods.  The  words  of  the 
act  being,  ''  whereof  there  is  no  execution  or  extent  served  or  executed/'  it 
might  be  contended  that  the  execution  under  which  the  sheriff  has  seiied,  but 
not  sold,  is  not  an  execution  executed,  because  there  has  been  no  sale ;  bat  the 
determinations  upon  the  ^statute  of  James  show  that  as  soon  as  goods  p,:^^ 
have  been  seised  under  the  fieri  facias,  that  is  considered  in  law  as  >- '' 
being  an  execution  executed,  and  the  sale  is  but  a  formal  part  of  the  execatioB 
of  the  process,  and  has,  therefore,  no  further  effect  on  the  goods  in  respect  of 
the  alteration  of  the  property  in  them.  It  cannot  be  necessary  to  quote  any 
authority  for  this  position,  because  the  constant  practice  at  Nisi  Prius,  in  dis- 
putes between  the  assignees  of  a  bankrupt  and  the  judgment-creditor,  is  to 
inquire  whether  the  act  of  bankruptcy  or  the  seizure  of  goods  under  a  fi.  &. 
was  first,  and  to  consider  the  execution  as  executed  by  the  seizure  under  the 
fieri  facias.  I  think,  therefore,  it  appears  quite  clear  that  in  all  cases  between 
subject  and  subject  the  execution  is  considered  as  executed  by  the  mereseisiue 
of  the  goods  under  a  fieri  facias.  Then  the  material  question  is,  whether  nnder 
the  process  of  the  croim  the  same  rule  is  to  hold  as  oetween  subject  and  rob* 
ject  ?  There  is  no  doubt  but  the  interest  of  the  crown  is  to  be  preferred,  all 
things  being  alike  in  the  two  cases.  The  crown  has  a  preference  by  haring 
the  goods  bound  from  the  teste  of  the  extent,  which  is  an  advantage  which  the 
subject  has  not ;  and  if  the  extent  be  tested  before  the  seizure  under  the  im 
fiunas  the  extent  will  prevail ;  but  there  seems  no  reason  upon  principle  why  if 
a  rule  be  perfectly  well  established  as  between  subject  and  subject,  that  the 
execution  is  executed  by  the  seizure  under  fi.  fa.,  the  same  prinmple  should  not 
be  applied  in  all  cases  even  where  the  crown  is  concerned.  There  is  no  doabt 
a  sort  of  property  remaining  in  the  debtor,  upon  which,  as  a  second  execution 
may  attach,  the  extent  may  attach  also ;  but  it  does  not  therefore  follow  thit 
it  is  not  only  to  attach,  but  also  to  do  away  with  the  execution  in  the  iheriffs 
hands.  And  it  should  .seem  that  the  extent  oueht  only  to  affect  that  portion 
of  the  property  which  remains  in  the  debtor,  in  the  same  way  as  the  *86-  r^^ 
cond  execution  of  a  private  creditor  does.  In  the  case  of  a  pledge  of  ^ 
goods  by  the  owner,  the  crown's  extent  can  only  take  the  goods  subject  to  tbe 
pledee,  as  is  admitted  by  Chief  Baron  Parker  in  The  King  v.  Cotton,  p.  118. 
So  alBO,  in  The  King  v.  Lee,  6  Price,  269,  it  was  held  that  if  a  factor  has  a 
lien  upon  goods  in  respect  of  acceptances,  it  was  held  that  the  crown  could 
only  take  the  goods  subject  to  the  claim  of  the  factor.  So  also,  according  to 
the  case  of  Casberd  and  Another  v.  Ward  and  Others,  6  Price,  4  m,  a  depodt 
of  title  deeds  by  a  simple  contract  debtor  of  the  crown  is  an  equitable  mort- 
gage,  and  binds  the  crown.  So,  a  wharfinger  has  a  lien  against  the  crown  fax 
his  ffeneral  balance.  And  if  by  the  charge  upon  the  property  by  the  contract 
of  the  party,  the  crown  only  takes  it  subject  to  the  charge,  the  same  reason 
ought  to  apply  where  a  creditor  has  obtained  a  claim  upon  the  property  bj  the 
process  of  the  law. 

I  shall  now  consider  what  effect  the  38  Hen.  8,  c.  39,  has  upon  the  case. 
By  the  fiftieth  section  of  the  act,  bonds  to  the  king  are  put  upon  the  same 
footing  as  statutes  staple ;  and  in  the  fifty-second  and  following  sections,  up  to 
and  including  the  fifty-seventh,  provisions  are  made  for  the  course  of  pro- 
ceeding for  the  king's  debts.  A  further  provision  is  made  in  the  seventy-third 
section ;  and  then  comes  the  seventy-fourth,  upon  which  the  question  ^^"[T 
''  That  if  any  suit  be  commenced  or  taken,  or  any  process  be  hereafter  awarded 
for  the  king  for  the  recovery  of  any  of  the  king's  debts,  then  the  same  suit  or 
process  shtul  be  preferred  before  the  suit  of  any  person  or  persons,  and  our 
said  sovereign  lord,  his  heirs  and  successors,  shall  have  first  execution  against 
any  defendant  or  defendants  of  and  for  his  said  debt  before  any  other  person 
or  persons,  so  always  that  the  king's  *fiaid  suit  be  taken  or  com-  pK247 
menoed,  or  process  awarded  for  the  said  debt  at  the  suit  of  our  said  *- 
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soTereign  lord  the  king,  his  beini  or  saooessors,  before  judgment  given  for  the 
Mid  other  person  or  persons/'  And  in  my  opinion,  as  there  was  no  award  or 
process  for  the  king's  debt  till  after  judgment  was  obtained  for  the  private 
creditor,  and  till  after  the  goods  were  -seized  under  the  fieri  facias,  the  execu- 
don  at  the  suit  of  those  cr^itors  must  prevail  over  the  extent.  In  construing 
acts  of  parliament,  it  is  a  safe  rule  to  follow  the  very  words  of  the  act,  unless 
90  striot  an  interpretation  be  not  reooncileable  with  other  clauses,  or  be  con* 
tnry  to  the  general  intent  of  the  act,  or  be  inconsistent  with  some  established 
principle  of  law,  which  it  may  be  supposed  it  was  not  intended  to  interfere 
with.  But  general  objections  are  made  to  this  right  of  the  creditors  falling 
within  this  act  of  parliament.  It  is  said,  first,  that  this  proceeding  by  extent 
b  not  a  taking  or  commenciuff  a  suit,  or  awarding  process.  It  is  certainly  not 
taking  or  eommencing  a  suit,  but  I  think  it  is  awanling  process.  An  extent  is 
a  writ,  and  so  constantlv  called.  It  commands  the  sheriff  to  take  the  body  of 
the  debtor,  and  so  fiu*  that  part  of  the  execution  is  complete.  It  is  true  that, 
as  to  goods,  it  is  not  complete  till  a  venditioni  exponas  issues ;  as  it  is  part  of 
the  command  of  the  writ,  that  the  goods  are  not  to  be  sold  till  a  writ  of  ven- 
ditioni issues :  and  so,  in  the  case  of  a  subject,  the  execution  on  a  statute  staple 
is  not  complete  till  a  liberate  issues ;  but  then,  when  the  writ  of  liberate  is 
aaed  out,  it  has  relation  to  the  writ  of  extent,  and  they  become  but  one  extent, 
as  is  said  by  the  court  in  Audley  v,  Halsey,  Cro.  Car.  148.  But  I  cannot 
doubt  that  a  writ  of  extent  in  process, — ^not  only  immediate  extents  in  chief, 
^2401  hut  also  extents  in  aid; — and  as  soon  as  a  debt  *from  a  third  person  to 

-'  the  king's  debtor  is  found  by  inquisition  and  recorded,  it  fidls  within 
the  55th  and  56th  sections  of  33  Hen.  8,  and  an  extendi  facias,  as  there  men- 
tioned, may  be  awarded.  The  common  course  of  proceeding  upon  a  record 
debt  to  the  crown,  whether  it  be  originally  of  record,  or  whether  it  be  not 
originally  of  record,  but  recorded  by  inquisition  under  a  commission,  is  by 
scire  &cias,  where  the  debt  is  not  in  danger  of  being  lost;  and  in  that  case  the 
extendi  fiunas  is  the  ultimate  process  of  execution ;  but  if  the  debt  be  in  danger 
of  being  lost,  then  an  extent  may  issue  in  the  first  instance.  But  no  extent 
in  the  frst  instance,  either  against  the  immediate  debtor  to  the  crown,  or  against 
persons  indebted  to  the  crown  debtor,  ever  issues,  unless  there  be  an  affidavit 
that  the  debt  is  in  danger.  In  The  King  v.  Pearson,  6  Price,  292,  Chief 
Baron  Thomson  says,  <'In  the  case  of  an  extent,  an  affidavit  of  the  insolvency 
of  the  debtor  is  made ;  but  if  that  caimot  be  done  the  scire  facias  is  the  only 
conrae.''  The  crown  has  not  an  election,  except  in  cases  of  insolvency.  And 
the  rule  in  the  Exchequer,  of  15th  Charles,  requires  that  he  who  desires  any 
debt  to  be  proved  by  inquisition  in  his  aid,  shall  make  oath,  amongst  other 
things,  that  the  debtor  is  much  decayed  in  his  trade,  as  that  unless  a  speedy 
eonrse  be  taken  against  him,  the  debt  is  in  great  danger  to  be  lost.  But  it  can 
make  no  difference  as  to  the  nature  of  the  extent,  whether  it  issue  upon  a 
judgment  obtained  upon  a  scire  facias,  or  whether  it  issue  in  the  first  instance. 
The  proceeding  by  extent  in  the  first  instance  is  alluded  to  in  the  55th  sec- 
tion of  the  statute  of  Hen.  8,  as  one  way  of  proceeding  by  the  various  modes 
there  mentioned,  and  amongst  others  by  extendi  facias  if  need  shall  require; 
•219-1  and,  in  this  very  record,  the  extent  is  said  to  "^be  according  to  the  form 

-*  of  the  statute  made  for  the  recovery  of  the  debts  of  our  lord  the  king ; 
aa  is  the  common  form.  But  I  do  notf  think  it  material,  whether  the  extent 
in  aid  be  in  strictness  an  execution  or  not ;  for,  at  all  events,  it  is  a  process  for 
the  recovery  of  the  king's  debt,  which  is  all  that  the  statute  mentions ;  for  it  is 
aomething  sued  out,  by  which,  in  the  usual  course  of  the  Court,  the  king's  debt 
will  eventually  be  paid.  It  is  said,  the  seventy-fourth  section  applies  only  to 
land,  and  not  to  goods.  I  see  nothing  in  the  clause  so  to  restrict  it.  The  fifty- 
aixth  section  sp^ks  of  execution  upon  the  body,  lands,  and  goods  of  the  party, 
and  there  seems  no  reason  to  suppose  that  the  seventy-fourth  section  should  be 
less  extensive  in  its  operation. 
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Aflsaming,  then;  that  Uie  saventy-foiurth  section  I4>plie8  to  the  case  of  eztente 
in  aid,  and  aUo  to  goods,  it  is  to  be  considered  wheUier  it  increases  or  abridges 
the  prerogative  of  the  crown,  and  in  what  degree.  Upon  this  statute,  it  was 
held  in  Sir  Thomas  CeciFs  case,  7  Rep.  93  b,  that  the  act  has  given  a  benefit 
and  advantage  to  the  king.  First,  in  making  every  bond  made  to  the  king  in 
the  nature  of  a  statute  staple.  Secondly,  in  gving  remedy  to  the  king  himself 
for  obligations  made  to  others  to  his  use.  ThirSy,  to  recover  costs  and  da- 
mages. Fourthly,  in  suing  of  executions  for  all  his  debts.  Fifthly,  that  the 
king  shall  be  preferred  in  his  execution  before  common  persons.  Sixthly,  in 
charging  the  issue  in  tail,  and  the  heir  who  hath  the  land  of  the  gift  of  his  an- 
cestor. And,  therefore,  it  was  the  intent  of  the  act  to  gratify  the  subject,  that 
where  a  new  provbion  was  made  for  the  levyins  of  the  king's  debt  in  a  more 
speedy  and  beneficial  manner  than  the  king  had  before,  the  subject  also  should 
have  new  benefit  which  he  had  not  before.  And  it  may  be  said  here,  that  one 
of  the  new  benefits  was  to  give  the  '^'subject  a  preference  in  cases  where  p^qra 
his  judgment  was  obtained  before  the  extent  of  the  king  issued.  In  The  1- 
King  V,  Andrew,  Hardr.  Rep.  27,  Mr.  Baron  Parker  says,  ^^  The  king  has  many 
prerogatives,  pro  hmw  publico;  but,  in  the  case  in  question,  the  statute  33  Hen. 
8,  abridges  the  prerogative  and  controls  the  common  law.  Affirmative  statutea 
do  not  alter  the  common  law,  but  negative  statutes  do,  and  here  is  a  negative 
implied."  And  Mr.  Baron  Nicholls  says,  <'  Before  the  statute  83  Hen.  8,  the 
king  was  not  bound,  but  the  statute  has  made  an  alteration  though  it  sounds  in 
the  affirmative;  for  it  enacts  a  new  thing  and  ita  quody  which  makes  a  condi- 
tion precedent  and  a  limitation."  Here  are,  therefore,  opinions  expressed  in 
different  cases  as  to  the  general  effect  of  the  statute  in  abridging  the  king's  pre- 
rogative. And  The  Ring  v,  Dickenson,  Parker's  Rep.  262,  is  a  confinnation 
0^  this  doctrine  as  to  the  effect  of  the  statute  of  Henry  8.  A.  was  indebted 
bv  judgment  to  B.,  and  by  bonds  to  C.  and  D.,  and  by  simple  contract  to 
E.,  and  died.  E.  being  a  debtor  to  the  king,  caused  the  debt  due  to  him 
to  be  seized  into  the  king's  hands,  and  upon  this  a  scire  /acia$  issued  against 
Dickenson,  executor  of  A.,  and  before  the  return  of  it,  C.  and  D.,  the  bond 
creditors,  obtained  judgment,  and  then  Dickenson  pleaded  to  the  scire  facias 
the  first  judgment  and  the  subsequent  judgments.  The  Attorney-Creneial  de- 
murred. The  Court  held,  that  the  king's  debt  should  be  preferred  before  the 
subsequent  judgments ;  before  any  bond ;  but  a  precedent  judgment  should  be 
preferred  before  it,  upon  the  words  of  the  statute  of  Henry  8.  And  Chief 
Baron  Comyns,  in  his  Digest,  tit.  Debt  (G.  9),  says,  <<  By  the  statute  33  Hen. 
8,  c.  39,  suit  or  process  for  the  king's  debt  shall  be  preferred  before  other 
persons,  so  always  as  that  the  king's  suit  be  commenced  or  ^process  r^^i 
awarded  before  judgment  for  the  said  other  persons."  And  in  the  next  I- 
placitum  he  says,  **  and  therefore,  if  the  execution  be  upon  a  judgment  against 
the  king's  debtor,  and  before  a  venditioni  exponas,  an  extent  comes  at  the  king's 
suit,  the  goods  cannot  be  taken  upon  the  extent."  And  he  refers  to  3  Mod. 
236  and  Hardres,  27.  The  former  of  these  cases  is  Leohmere  v.  Thoroughgood, 
and  the  latter  is  The  King  v,  Andrew,  upon  which  I  have  already  remarked, 
and  I  only  quote  this  passage  from  Comyns's  Digest  to  show,  in  a  general  way, 
in  what  light  he  considered  the  statutes  of  33  Hen.  8.  The  meaning  of  the 
seventy-fourth  section  seems  to  me  to  be,  that  if  the  crown  proceeds  to  exe- 
cution it  shall  have  the  first  execution  ;  but  in  order  to  be  entitled  to  that  pri- 
vilege, the  suit  must  be  commenced,  or  process  be  awarded  at  the  suit  of  the 
king  before  judgment  obtained  by  the  creditor;  and  that  unless  it  be  so,  the 
crown  shall  have  no  such  priority.  By  the  first  execution  I  understand  the  pre- 
rogative privilege  of  execution,  whatever  that  privilege  may  be,  and  of  which  the 
erown  may  avail  itself  if  there  be  a  process  from  the  crown  before  judgment  by 
the  creditor.  But  if  the  process  be  not  awarded  before  such  judgment  be  ob- 
tained, then  the  crown  stands  in  no  other  light  than  a  common  creditor.  The 
cases  of  Butler  v,  Butler,  and  The  Attorney-General  v.  Alderaey,  there  cited,  1 
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East,  838,  may  be  meniioDed  as  in  fiivonr  of  the  orowD  on  the  constrnotion  of 
the  statute  of  Henry  8 ;  but  there  the  only  question  was,  whether  a  penalty 
constituted  a  debt,  which  the  Courts  held  it  did ;  but  in  both  those  cases  the 
proceedings  on  the  part  of  the  crown  were  commenced  before  the  judgments 
were  given  for  the  subject,  and  therefore  they  could  not  avail  themselves  of  the 
provisions  of  the  statute. 

*2521  Up^^  ^^®  ^^  consideration  I  have  been  able  to  give  *to  this  case,  I 
^  think  that  this  writ  of  extent  should  not  be  executed  by  the  sheriff  by 
extending  and  seising  the  eoods  into  the  king's  hands,  and  selling  them  to 
aa^fy  the  king's  debt ;  and  I  think  it  makes  no  difference  whether  the  extent 
be  in  chief  or  in  aid. 

Batlbt,  B.  The  question  proposed  for  the  consideration  of  the  judges  is  in 
substance  ihi% : — ^Whether,  if  the  sheriff  has  seized  the  goods  of  a  debtor  under 
a  fieri  facicu,  and  those  goods  remain  unsold  in  the  sheriff's  hands,  they  are 
liable  to  an  extent  of  the  crown  tested  after  such  seizure,  and  may  be  seized 
and  sold  to  satisfy  the  crown's  debt,  without  regard  to  the  fieri  fiacicu;  and  I 
am  of  opinion  that  they  are  so  liable. 

The  writ  of  extent  directs  the  sheriff  to  inquire  what  goods  and  chattels 
the  king's  debtor,  against  whom  it  issued,  had  in  his  bailiwick  at  the  time  it 
issued,  and  to  take  and  seize  the  same  into  his  hands,  there  to  remain  until  the 
king's  debt  be  satisfied.  The  question  then  is,  whether,  by  the  seizure  under 
a  fieri  fuciaSf  the  goods  so  seized  cease,  as  against  the  crown,  to  any  and  what 
extent,  to  be  the  goods  and  chattels  of  the  debtor,  or  whether  the  crown  is  not 
entitled  to  treat  them  as  the  goods  and  chattels  of  the  debtor,  to  all  intents  and 
purposes,  and  to  the  same  extent  as  if  there  had  been  no  seizure  under  the^rt 
facias. 

The  command  to  the  sheriff,  by  a  writ  of  fieri  facias,  is,  that  of  the  goods 
and  chattels  of  the  defendant  he  cause  to  be  made  the  sum  for  which  judgment 
is  given.  Till  money  is  made  the  execution  is  in  progress  only.  The  seizure 
of  goods  is  only  in  order  that  money  may  be  made.  The  goods  are  still  the 
debtor's  goods.  If  he  satisfies  the  execution,  it  is  matter  of  right  that  they 
diall  be  returned  to  him :  he  has  no  occasion  for  a  bill  of  sale  from  the 
^ro-i  sheriff:  he  is  entitled  to  them  upon  the  "footing  of  his  original  owner- 
^  ship.  If  the  act  of  God  destroys  them  he  has  no  remedy.  That  the 
crown  is  entitled  to  consider  lands  and  goods  as  continuing  the  lands  and  goods 
of  the  king's  debtor,  notwithstanding  a  seizure  thereof  into  the  king's  hands 
upon  an  extendi  facias  out  of  Chancery  upon  a  statute  staple,  is  clear  from 
Stringefellow's  case,  which  has  been  cited ;  and  the  foundation  of  that  right 
may  be  collected  from  the  recital  in  the  writ;  that  is,  the  prerogative  of  the 
crown  to  be  first  paid  and  served  by  its  debtors ;  and  if  the  prerogative  is  to 
prevail  against  a  seizure  into  the  king's  hand  upon  an  extendi  facias,  why  is  it 
Qot  to  prevail  against  a  seizure  into  the  hands  of  the  sheriff,  who  is  the  kin^j^s 
minister,  upon  a  fieri  facias  ?  Can  any  satisfactory  reason  be  given  for  a  dis- 
tinction ?  The  foundation  of  the  king's  riffht,  in  the  one  case,  is,  that  the 
property  remains  in  the  original  owner  till  liberate;  and  I  apprehend  it 
remains,  as  against  the  crown,  in  the  other,  in  the  original  proprietor,  till  the 
thing?  are  sold.  That  the  crown  is  entitled  to  consider  property  as  continuing 
to  belong  to  the  king's  debtor,  notwithstanding  a  commission  of  bankruptcy, 
which  has  been  called  a  statuteable  execution,  until  a  convejrance  is  made 
thereof  under  the  commission,  is  established  by  Rex  v.  Hanbury,  in  1668,  and 
Bex  V.  Capel,  in  1686,  2  Show,  481 ;  and  Brassey  v.  Dawson,  Strange,  978, 
in  1733  :  and  that  it  is  equally  entitled,  notirithstanding  a  seizure  upon  a  dis- 
tress for  rent,  is  taken  for  granted  in  Bex  v.  Dale,  Bunbury,  42,  in  the  year 
1719;  and  was  solemnly  i^yudged  in  Rex  v.  Cotton,  Parker,  112,  in  1751. 
Bat  I  forbear  stating  these  oases  at  length  to  the  house,  notwithstanding  the 
strong  analogy  they  bear  to  the  case  supposed  in  your  Lordships'  question, 
because  they  have  bera  already  stated,  and  because  the  authorities  directly  upon 
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the  point  are  bo  ntiinerooB  *aBd  strong.  The  first  authority  I  am  aware  p^^ 
of  upon  the  point  is  the  dictum  of  Mr.  Justice  Doddridge  in  8ir  Ed-  ^ 
ward  Cook's  case,  2  Roll.  295.  He  lays  down  this  position :  ''  If  a  writ  come 
from  the  king  before  the  execution  of  die  subject  be  finished|  the  king  shall  be 
preferred;  as  may  be  seen  in  Brownesoppe's  case,  and  in  Stringefellow's  case ; 
and  though  there  be  sufficient  for  you  and  for  the  king,  you  must  wait  till  the 
king  is  satisfied }  and  if  there  be  not  enough  for  both,  you  must  suffer  not  only 
delay  but  loss,  for  when  the  public  and  private  interests  are  put  in  the  balance 
of  justice,  the  public  shall  weigh  down  the  private,  because  the  public  is  better 
than  the  private."  In  the  Attomey-Crenend  v.  Capel,  in  the  Exchequer.  2 
Show.  481,  Shower  says,  <<  Extents  have  been  held  good  that  have  been  made 
upon  goods  actually  levied  by  virtue  of  fieri  fiunas,  and  in  the  sheriff's  costody, 
the  extent  coming  before  a  bill  of  sale  made,  so  as  the  property  was  not 
altered."  In  Smaltoombe  v.  Buckingham,  5  Mod.  376,  877,  where  the  qnestion 
was,  which  of  two  subjects'  writs  of  fieri  fiuias  should  have  the  priority,  it 
had  been  said,  arguendo,  that  if  the  king's  writ  came  after  a  sale  by  the  sheriff 
under  a  fieri  facias  the  goods  might  be  seised  again  for  the  king :  Shower  sets 
the  matter  ri^t :  <<  If  the  king's  writ  of  extent  comes  out  after  execution,  yet 
the  execution  is  superseded,  and  the  king's  extent  shall  take  up  the  goods ;  bnt 
if  the  sheriff  had  sold  the  goods  by  bill  of  sale,  the  property  b  altered,  and 
shall  not  be  divested  by  the  king's  writ."  In  Rex  v.  Peck,  Bunbury,  8, 1716, 
the  sheriff  seised  upon  a  fieri  fiunas  from  C  B.  in  April ;  but  before  he  sold  an 
extent  was  deliver»i  to  the  sheriff,  tested  2d  of  May.  A  motion  was  made  to 
amend  his  return  to  the  extent.  Bunbury  makes  this  note :  **  N.  B.  It  was  taken 
for  "^granted  that  though  the  goods  were  levied  bv  fieri  facias  three  days  ^^^ 
before  the  teste  of  the  extent,  yet  that  was  no  bar  to  the  crown ;  but,  *- 

rsare,  had  they  been  sold,  for  then  execution  had  been  executed."  At  no  great 
tance  of  time,  vis.  9th  of  June,  1722,  Gilbert  was  made  a  Baron,  and  on  the 
1st  of  June,  1726,  Chief  Baron ;  and  his  treatise  upon  the  Court  of  Esshaqner 
will  show  what  was  hb  opinion  upon  this  point.  He  had  just  been  stating  that 
the  king's  prerosative  could  not  be  less  than  the  right  of  the  subject,  and  that 
the  levari  or  fien  facias  of  the  subject  bound  his  debtor's  goods  from  the  tests 
of  the  writ  This,  he  says,  was  found  inconvenient,  and  occasioned  the  pro- 
vision in  29  Car.  2,  that  no  execution  should  bind  the  property  in  goods  bat 
from  the  delivery  of  the  writ  to  the  sheriff.  ^'But  this  act,"  he  contianes, 
<<  seems  not  to  extend  to  the  king,  for  an  extent  of  a  later  teste  supersedes  an 
execution  of  the  goods  by  a  former  writ,  because  by  the  king's  preiogatiTe  at 
common  law  if  there  had  been  an  execution  at  the  subject's  suit,  and  atierwards 
an  extent,  the  execution  was  superseded  till  the  extent  was  executed,  hecanse 
the  public  ought  to  be  preferred  to  the  private  property;  and  the  rather  hecanse 
the  king  is  supposed  by  public  business  not  to  be  able  to  take  care  of  every 
private  affair  relating  to  his  revenue;  and  therefbre,  no  time  occurs  to  (i.e. 
hinders  or  obstructs)  the  king ;  and  if  he  was  to  be  prevented  from  his  execu- 
tion by  another  person  oomiuff  in  before  him,  laches  must  be  imputed  to  him, 
which  the  law  does  not  allow.''  Here,  therefore,  you  have  the  deliberate  opinion 
of  a  man  of  great  industry  and  research  upon  a  point  it  was  peculiarly  his  dsty 
to  investigate,  relative  to  what  was  the  course  of  proceeding  in  his  own  Coort, 
and  likely  to  be  of  frequent  occurrence ;  and  he  speaks  of  it  without  the  least 
degree  of  doubt,  and  gives  what  has  the  appearance  of  a  satisfactory  reason  for 
the  prerogative  "Apriority.  In  a  few  lines  afterwards  he  puts  the  case  r«256 
where  the  subject  has  a  statute  staple,  or  adjudgment  prior  to  the  debt  ^  ' 
of  the  king,  and  seises  the  debtor's  lands  before  any  seisure  by  the  kingt  w 
oonsiders  the  question,  what  shall  be  the  effect  of  a  subsequent  extent  by  the 
crown  :  and  he  lavs  down  this  distinction ;  that  if  the  subject  has  the  possession 
delivered  to  him  by  a  liberate  before  the  extent  from  the  crown,  the  sahjeot 
shall  hold  the  land  discharged  from  the  king's  debt;  but  if  the  king's  extent 
come  before  the  possession  by  liberate,  the  king's  debts  shall  be  preferred,  and 
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the  Bubieot  wut  till  thij^  king's  debt  is  satisfied.  In  Bex  v.  Ck>tton,  in  the  able 
and  elaborate  judgment  Lora  Ohief  Baron  Parker  there  delivers  (m  which  he 
treats  StringefeUow's  ease  as  good  law,  and  considers,  as  the  line  or  distinction 
in  those  eases,  whether  the  property  remains  in  or  is  divested  ont  of  the  king's 
debtor);  he  says  upon  the  point  now  under  oonsidexation,  '^  goods  taken  in 
ezecation,  and  remaining  unsold,  are  liable  to  seiiure  upon  an  extent.'^ 

I  now  come,  chronologically,  to  the  case  of  Uppom  t;.  Sumner  in  the  Com- 
mon Pleas  in  1779,  and  of  Rorke  v.  Da^rell,  eighteen  jean  afterwards,  1797, 
in  the  King's  Bench.  They  are  both  m  point ;  and  if  they  be  law,  the  judg- 
ment in  this  case  ought  to  be  against  the  crown.  I  am  of  opinion  they  are  not 
law.  When  Uppom  v.  Sumner  first  came  before  the  Court,  the  counsel  for  the 
execution  creditor  (Seijt.  Walker)  declared  he  could  not  support  the  case,  and 
gave  it  up.  He  anerwards  desired  to  argue  it,  and  put  it  (upon  what  it  had 
never  before  been  put)  the  statute  of  Hen.  8,  and  said  fwith  what  truth  the 
tuthoritiea  I  have  just  been  mentioning  will  show),  it  haa  always  been  under* 
stood  that  an  extent  was  to  be  postponed  to  a  judgment  Seijt.  Grose,  on  the 
other  side,  does  not  appear  to  hiave  brought  under  the  notice  of  the  Court  any 
^571  ^^  ^^  direct  ^authorities  I  have  mentioned,  but  contented  himself  with 

-*  relying  on  Bex  v.  Cotton,  and  the  dictum  it  contained,  and  upon  Bex  v, 
Badin,  Show.  P.  C.  72,  in  which  I  can  find  nothing  bearing  upon  ike  present 
point ;  the  Court  took  time  to  consider,  and  then  decided  ^for  the  execution 
eteditor,  upon  the  construction  they  put  upon  38  H.  8,  c.  89,  s.  74,  and  upon 
the  authorities  of  Lechmere  v.  Thoroughgood,  Comb.  128,  8  Mod.  286,  2 
Yent  169,  1  Show.  12, 146 ;  The  Attomey-Oeneral  v.  Andrew,  Hardr.  28, 
2  Comyns's  Digest,  588 ;  and  Bex  v.  Dickinson,  Parker,  262,  all  of  which  I 
shall  consider  by  and  by.  In  Borke  v.  Dayrell  the  counsel  for  the  execution 
creditor  again  put  the  case  upon  the  statute  88  Hen.  8,  c.  89,  s.  74,  and  relied 
upon  The  Attorney-General  v.  Andrew,  Lechmere  v,  Thoroughgood,  Uppom  v, 
Sumner,  and  the  passage  in  Comyns's  Digest.  The  counsel  for  the  crown  brought 
forward  many  authorities  not  noticed  in  Uppom  v,  Sumner ;  vis.,  Gilb.  Exch. 
90;  Doddridee's  dictum  in  Sir  Edward  CooVs  case  ;  the  dictum  in  Petit  v. 
Benson,  Comb.  462 ;  the  dictum  in  2  Shower,  481,  and  the  decision  in  Bex  v. 
Peek.  It  cannot  be  said,  therefore,  that  the  bulk  of  the  authorities  were 
brought  before  the  Court  in  Uppom  v.  Sumner.  Lord  Kenyon  lays  it  down, 
"  that  wherever  the  property  in  goods  remains  in  the  king's  debtor  at  the  time, 
tod  one  execution  at  the  suit  of  the  king,  and  another  at  the  suit  of  the  sub- 
ject, are  sued  out,  the  former  will  prevau.^'  But  he  proceeded  on  the  ground 
(now  generally  admitted  to  be  erroneous),  that  by  the  delivery  of  the  writ  to 
the  sheriff  the  property  in  the  goods  was  bound  and  altered  so  that  there 
remained  no  property  in  the  debtor  upon  which  the  king's  prerogative  could 
attach.  The  other  three  Judges  founded  their  judgment  upon  88  Hen.  8,  and 
upon  Uppom  v.  Sumner,  but  did  not  notice  or  discuss  anv  of  the  authorities 
^250-1  cited  for  the  crown.    After  these  two  decisions,  "^the  point  came  again 

^  under  consideration  fti  Bex  v,  Peckham  (or  Bex  v.  Wells  and  Allnutt), 
in  the  Exchequer  in  1805 ,  and  after  full  consideration  of  all  the  authorities, 
the  Court  adopted  the  principle  laid  down  in  the  earlier  cases,  and  overruled 
the  cases  of  Uppom  v.  Sumner,  and  Borke  v,  Dayrell.  This  is  mentioned  in 
8  Wms.  Saund.  70  e;  and  the  minutes  of  Lord  C.  B.  M'Donald's  judgment 
are  to  be  found  in  16  East,  278.  This  decision  was  adhered  to  in  Bex  v.  Sloper 
and  Allen,  6  Price,  114,  in  the  Exchequer,  in  1718,  dubitante  Wood,  B. 

This  being  the  state  of  the  authorities  upon  the  direct  point,  I  shall  not  tres- 
paas  further  upon  the  patience  of  the  House,  except  to  diow  that  the  cases  re- 
lied upon  in  Uppom  v.  Sumner  (with  the  exception  of  the  passage  in  Comyns) 
will  not  support  the  judgment,  and  to  state  it  as  my  opinion  that  the  statute  of 
33  Hen.  8,  applies  onlpr  to  cases  in  which  the  subject* sexecution  is  complete  be- 
fore the  crown  extent  is  issued,  not  to  cases  where  it  was  in  progress  only.  In 
^t  Attomey-Gkneral  v.  Andrew,  Hardr.  28,  it  is  obvious,  upon  an  atten- 
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That  the  determinatioQ  of  these  two  poiatB  does  in  &6t  involTO  the  whole  of 
the  present  inqairj,  appears  from  this,  toat  the  only  two  direct  aathoritiefl  for 
the  preference  of  the  subject's  execution  are  grounded  on  those  two  points 
alone ;  the  case  of  Uppom  v.  Sumner,  lesttnff  on  the  applicalion  of  the  stalate 
of  Hen.  8,  and  the  ease  of  Borke  v,  Dayrell  oeing  decided  by  Lord  Kenyon  od 
the  alteration  of  the  property  in  the  goods,  and  by  the  other  three  Judges  on  the 
authority  of  the  above-mentioned  statute.  And  upon  the  first  of  these  points  it 
appears  to  me  that  the  property  in  the  goods  seised  under  the  fi.  &.  is  not  in  uy 
manner  altered  by  the  seisure,  but  that  it  still  continues  in  the  debtor,  ontil  the 
actual  transfer  thereof  by  the  sheriff's  sale  under  tlie  writ  to  a  stranger.  If 
the  property  is  changed  by  the  seizure,  it  must  be  transferred  either  to  tjie 
judgment-creditor  or  to  the  sheriff;  but  th^e  are  no  words  in  the  writ  to  give 
it  to  either.  The  sheriff  is  directed  by  the  writ  of  fi.  fa.  <'  to  cause  to  be  made 
of  the  goods  and  chattels  of  the  defendant  the  debt  or  damages  reooveied  bj 
the  plaintiff;"  in  this  respect  the  language  of  the  fi.  &.  differing  from  that  of 
the  tlegity  by  which  he  is  directed  ''to  deliver  to  the  plaintiff  idl  the  cbatteb 
of  the  debtor,  and  a  moiety  of  the  land,  until  the  debt  be  levied."  So  &r, 
indeed,  is  the  property  in  *the  goods  from  being  transferred  to  the  plain-  p^oAi 
taff  in  the  suit,  that  the  sheriff  cannot  deliver  the  goods  to  the  plaintiff  ^ 
in  satisfaction  of  the  debt :  Thompson  v.  Clerk,  Oro.  Eliz.  504.  Again,  if  the 
defendant  in  the  action,  after  seizure  of  his  goods  under  the  fi.  &,  pay  the 
debt  to  the  sheriff,  he  retains  his  goods,  and  is  discharged  from  the  ezecatioD, 
and  any  further  remedy  of  the  plaintiff  is  against  the  sheriff  only,  Cro.  Elix. 
209.  But  if  the  property  in  the  goods  had  been  altered,  if  it  had  vested  either 
in  the  plaintiff  himself  or  the  sheriff,  or  had  become  an  actual  pledge  or 
security  for  the  payment  of  the  debt,  it  is  difficult  to  see  upon  what  principle 
the  defendant  should  hold  his  goods  again,  discharged  of  the  debt,  before  aetoal 
payment  thereof  has  been  made  to  the  plaintiff.  Again,  if  the  goods,  after 
seiaare  under  the  writ,  but  before  sale,  are  destroyed  by  any  unavoi£ible  xneus 
without  the  sheriff's  default,  the  loss  does  not  fall  either  upon  the  plaint  or 
upon  the  sheriff,  but  upon  the  debtor,  on  whose  goods  a  second  levy  may  be 
made ;  Hob.  Bep.  60;  but  if  tiie  property  in  the  goods  had  been  alteied  by 
the  seisure,  why  is  not  the  loss  to  fau  upon  that  party  whose  property  thej 
have  become :  as,  undoubtedly  after  the  sale,  the  loss  would  be  that  of  the 
purchaser  ?  Aeain,  if  the  sheriff,  having  received  two  writs  of  fi.  £k,  sell 
under  that  whion  is  last  delivered  to  him,  although  he  make  himself  liable  to 
the  plaintiff  who  delivered  the  first  writ,  the  property  of  the  goods  is  bound  by 
the  sale  under  the  second  writ,  and  the  party  cannot  sell  them  by  virtue  of  his 
execution  first  delivered :  Smallcombe  v.  Cross,  1  Ld.  Baym.  252.  And  yet  if 
the  property  was  altered  by  the  delivery  of  the  first  writ  to  the  sheriff,  upoD 
what  principle  can  the  sale  under  the  second  convey  the  property  to  a  stranger  ? 
The  case  of  Hutchinson  v.  Johnston,  1  T.  B.  729,  deddes  the  converse  of  this 
^last  proposition;  vis.,  that  if  the  sheriff  sewet  under  the  writ  last  de-  r^^ 
livered  to  him,  but  before  sale  discovers  that  another  writ  has  been  ^ 
delivered  to  hun  at  an  earlier  time,  and  sells  under  the  writ  first  delivered, 
and  satisfies  the  debt  of  the  plaintiff  in  the  earlier  writ,  he  is  justified  in  so  dung; 
though  if  he  had  sold  under  the  second  writ  he  could  not  have  done  so.  These 
two  authorities  seem  decisive,  that  it  is  the  sale^  not  the  seizure,  which  alters  the 
property.  It  has,  however,  been  argued  that  the  rule  of  the  common  law  by 
which  the  property  in  the  goods  is  hwmd  by  the  award  of  the  writ  of  ezeoatioD, 
altered,  as  it  has  since  been,  by  the  statute  of  frauds,  so  as  to  become  boond 
only  by  the  delivery  of  the  writ  to  the  sheriff,  implies  that  the  pn^rty  is 
divested  out  of  the  debtor  by  such  delivery  of  the  writ.  But  the  meaning  of 
those  words  has  been  explained  and  defined  by  various  decisions.  It  will  be 
sufficient  to  cite  the  case  of  Payne  v.  Drewe,  4  Bast^  523,  m  which  all  the 
former  cases  are  considered,  and  in  which  Lord  BUenborough,  C.  J.,  lays  down 
the  rule  to  be,  that  <' the  goods  are  hound  by  the  delivery  of  the  writ  to  the 

^riff  as  ogainMt  Aeparfy  himael/,  and  aU  daiming  hy  oMn^meni  fromy  or 
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r^n$eiU<Uian  through  or  under  him"  In  this  senae,  and  to  this  extent,  there- 
fore, may  the  goods  of  the  defendant  be  bound  bj  the  delivery  of  the  writ  to 
the  aherifiF,  without  the  oonaequence  oontended  for,  that  the  property  in  the 
goods  is  in  any  manner  altered  thereby.  It  has  fnrther  been  contended,  that 
as  the  sheriff  may  maintain  an  action  of  trespass  or  trover  against  any  wrong- 
doer for  taking  goods  which  he  has  seised,  it  therefore  follows  that  he,  and  not 
the  defendant,  has  the  property  in  the  goods  so  seised.  But  to  this  argument 
it  spears  sufficient  to  answer,  that  any  person  who  has  the  legal  possession  of 
^OAAf  goods,  ^though  not  the  property,  may  maintain  this  action  acainst  a 
^  wrongdoer;  for  a  mere  wrongdoer  cannot  dispute  the  title  of  the  party 
who  is  in  the  possession  of  the  gpods  with  any  colour  of  legal  title.  The 
iheiiff,  no  doubt,  has  the  legal  custody  and  possession  of  the  goods;  after 
aeizure  he  has  a  special  pro^rty  in  him  for  that  purpose,  for  the  law  has 
diieeted  mm  to  seise  and  make  sale  thereof.  But  this  affords  no  argument  that 
the  absolute  property  in  the  goods  is  altered  and  divested  from  the  defendant ; 
for  the  very  same  action  is  maintainable  by  the  finder  of  goods  against  the 
person  who  wrongfully  takes  them  from  him ;  or  by  the  carrier  of  goods  for 
hire;  or  by  the  bailee  of  goods,  against  a  trespasser ;  and  yet  in  the  three  cases 
last  put,  the  absolute  property  is  not  divested  from,  but  still  remains  in  the 
troe  owner. 

But  it  is  argued  at  the  bar,  and  that  appears  to  be  the  main  ground  of  argu- 
ment, that,  the  sheriff  having  such  special  property,  the  extent  can  only  tdce 
the  goods  of  the  debtor  subject  to  such  special  property ;  just  as  goods  in  pawn 
can  only  be  taken  subject  to  the  pledge ;  and  lands  mortgaged  can  only  be  taken 
sabject  to  the  claims,  both  legal  and  eauitable,  of  the  mortgagee.  In  those 
cases,  however,  the  property  has  actually  oeen  altered  by  the  act  of  the  debtor 
himself,  under  an  express  contract  made  between  himself  and  the  other  party 
for  the  benefit  of  such  other  contracting  party.  It  is  a  contract  complete  and 
consummate  before  the  seixure  under  Uie  extent.  It  is  alienation  of  the  pro- 
perty which  amounts,  pro  tanto,  to  a  sale.  As,  therefore,  the  crown  process 
oould  not  seise  upon  property  actually  parted  irith  and  sold,  so  neither  can  it 
seize  property  so  partially  sold,  except  subject  to  the  rights  of  the  partial  pur- 
chaser. But  in  Uie  case  under  consideration,  no  property  has  been  parted  irith 
*2671  ^^  ^^^  crown  debtor,  under  any  contract  previously  made.  *The  goods 
-'  are  not  sold,  they  are  only  in  uie  way  to  be  sold.  It  would  be  a  letter 
definition  of  the  sheriff's  relation  to  these  goods  to  say,  he  has  them  in  his  cus- 
tody under  a  power  to  sell  them,  than  any  actual  interest  or  property  in  them. 
His  situation,  indeed,  cannot  be  better  defined  than  by  saying  the  goods  are 
m  cuMtodiA  kgu  /  a  phrase  which  plainly  distinguishes  a  mere  custody  and 
guardianship  of  the  goods,  from  a  change  in  the  property.  So  far,  therefore, 
as  a  special  property  in  the  goods  is  necessary  for  their  safe  custody  against 
wrong-doers ;  and  to  render  the  execution  of  his  public  duty  useful  to  the  judg- 
ment-creditor, so  &r  he  may  be  said  to  have  the  property;  but  beyond  this, 
sod  as  against  the  rights  of  adverse  claimants,  there  is  no  authority  that  he  has 
any  pro^rty  at  all.  The  only  question  can  be,  has  the  property  passed  from 
the  debtor  to  any  other  person  ? 

It  has  been  further  contended,  that  the  decisions  which  have  taken  place 
imder  the  statute  21  Jac.,  c.  29,  s.  9,  are  an  authority  to  show  that  the  exe- 
cution is  executed  upon  the  mere  act  of  seizure  by  the  sheriff,  and  that  the 
sabeeqnent  sale  is  no  more  than  a  formal  completion  of  the  execution.  By  that 
statute  it  is  enacted,  'Uhat  the  credit(Mii  who  have  security  for  their  debts, 
whether  by  judgment,  statute,  &c.y  whereof  there  is  no  execution  or  extent 
served  and  executed  upon  the  lands  and  tenements,  soods  and  chattels  of  the 
bankrupt,  shall  come  in  rateably  with  the  other  cieditors.''  And  it  must  be 
admitted,  that  under  that  statute,  various  decisions  have  determined,  that  if  the 
sheriff  has  once  entered  and  seised,  a  subsequent  act  of  bankruptcy  before  sale 
eomea  too  late  to  vest  the  property  in  the  assignees.    It  is  contended,  therefore. 
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that  bj  the  seisure  of  the  sheriff,  the  execoUon  is  executed.  And,  nndmibtedly} 
for  the  objects  and  purposes  of  that  statute,  the  seizure  must  be  taken  to  be  a 
complete  execution  of  that  writ.  That  '^statute  was  passed  before  the  p^gg 
statute  of  frauds,  at  a  time  when  the  property  in  the  goods  was  bound,  ^ 
as  against  the  bankrupt  himself  and  all  claiming  under  him,  by  the  mere  suing 
out  and  te$te  of  execution.  In  order,  therefore,  to  obviate  the  manifest  inooe- 
venience  which  would  result,  if  plaintiffiEi  were  to  lie  by,  and  conceal  their  writs, 
and  afterwards  bring  them  forward  when  the  effects  of  the  bankrupt  hid  been 
disposed  of  by  the  assignees  under  the  commission ;  by  which  means,  they 
would  give  a  false  credit  to  the  trader,  which  it  is  the  direct  object  of  the  eleTenth 
section  of  that  statute  to  prevent ;  that  statute  did,  for  tluit  purpose,  compel 
the  plaintiff  to  put  his  writ  into  immediate  operation,  by  making  the  seinire 
under  the  writ  the  utmost  limit  of  any  preference  which  he  could  give.  Bat 
this  affords  no  argument  for  the  general  position,  that  the  seisure  of  the  goods, 
and  not  the  sale,  does  generally,  and  in  M  cases,  and  for  all  purposes,  alter  the 
property.  It  wsa  a  particular  provision  made  to  obviate  a  particidar  incon- 
venience. 

It  has  further  been  contended,  that  the  seisure  under  the  writ  is  the  com- 
pletion of  the  execution,  because  it  has  been  held,  that  an  execution  is  ao  entire 
thing,  and  cannot  be  superseded  after  it  is  once  begun ;  and,  therefore,  if  a  writ 
of  error  is  allowed  afier  seizure,  but  before  sale,  it  is  no  $upenedeaM  of  the  exe- 
cution, but  the  sheriff  must  notwithstanding  sell  the  goods  levied  under  the 
execution,  and  return  the  money  into  court  to  abide  the  event  of  the  writ  of 
error :  Meriton  v.  Stevens,  Willes,  271.  It  seems,  however,  to  me,  that  this 
rule  of  practice  in  the  courts  affords  no  grounds  for  such  conclusion.  In  some 
of  the  old  cases,  the  judges  appear  to  have  doubted  whether  the  defendant 
should  not  have  his  goods  again  when  the  writ  of  error  vras  ^'^owed  ^^ 
after  seiiure,  but  before  sale ;  and  the  reason  assigned  for  the  affirmative  j- 
of  that  proposition  was,  '<  for  that,  before  sale,  the  property  remains  in  the 
defendant.''  Shelton's  case.  Dyer,  67  b,  in  mar^n.  But  in  later  cases,  the 
courts  have  thought  it  a  better  exercise  of  discretion  to  allow  the  money  to  be 
made  under  the  writ  and  brought  into  Court,  to  abide  the  event  of  the  writ  of 
error.  In  this  case  it  is  to  be  observed,  the  suing  of  the  writ  of  error  is  the  ict 
of  the  defendant  himself,  and  the  object  is  to  deprive  the  plaintiff  of  the  fimits 
of  his  execution,  and  it  is  the  laches  of  the  defendant  himself  that  he  did  not 
bring  his  writ  of  error  before  the  seisure ;  circumstances  which  make  a  manifest 
distinction  between  this  case,  and  that  of  persons  who  claim  under  any  con- 
flicting rights. 

That  the  actual  tale  of  property  seised  under  the  writ  issued  at  the  soit  of 
the  subject  forms  the  dividing  line,  so  that  where  the  sale  is  complete  before 
the  awarding  of  the  crown  process,  the  property  is  protected  therefrom,  but 
where  it  is  not  completed,  the  property  may  by  seised  thereunder,  i4>pearB  from 
Fleetwood's  case,  where  the  sale  of  a  lease  belonging  to  the  crown  debtor,  honi 
fide  and  without  covin,  before  the  award  of  execution  for  the  king's  debt,  which 
is  analogous  to  the  teste  of  the  writ  of  extent,  was  held  to  be  gwA  against  the 
crown,  and  that  the  crown  could  not  take  it  in  execution,  8  Kep.  171,  2  Boll. 
Abr.  153.  In  this  case  no  argument  is  offisred  that  the  seixure  alters  the  pro- 
perty :  the  whole  argument  and  the  judgment  of  the  Court  rests  on  the  faet  of 
the  actual  sale.  But,  independently  of  any  argument  upon  principle,  a  very 
long  series  of  cases,  from  the  earliest  time  down  to  the  present,  with  the  excep- 
tion of  the  two  cases  only  which  have  been  so  often  referred  to,  viz.,  Uppom  r. 
Sumner,  and  Rorke  v.  Dayrell,  ^establish  the  position,  that  if  the  sub-  ^270 
ject  seizes  his  debtor's  property,  either  under  a  writ  of  execution,  a  dis-  '- 
tress,  or  any  other  mode  which  the  law  allows  for  the  satisftction  of  a  debt  or 
demand,  and  an  extent  issues  at  the  suit  of  the  crown  whilst  the  goods  rem^ 
in  specie,  and  before  anything  is  done  to  change  the  ownership,  it  is  part  of 
the  prerogative  of  the  crown  to  treat  this  seizure  as  a  nullity,  and  to  proceed  to 
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the  satisfaetion  of  the  crown  debt  out  of  the  goods  so  seized.  The  first  autho- 
ntj  is  Stribgefellow's  case,  8  Edw.  6,  the  more  valuable  because  it  took  place 
HtUe  more  than  six  years  after  the  passing  of  the  statute  83  Hen.  8;  at  a  time 
consequently  when  the  object  and  intention  of  that  statute,  and  the  meaning  of 
its  jvoTisions,  must  have  been  familiar  to  all  the  Judges  who  were  present  at 
its  decision.  In  that  case  the  four  Barons  of  the  Exchequer  and  two  of  the 
Jodges,  namely,  Bromley,  one  of  the  justices  of  the  King^s  Bench,  and  Hales, 
one  of  the  justices  of  the  Common  Pleas,  were  of  opinion,  that  the  actual  taking  of 
the  goods  of  Brownesoppe,  the  debtor,  by  the  sheriff,  under  an  extendi  facias 
oat  of  Chancery  upon  a  statute  staple,  and  the  seising  them  into  the  hands  of 
the  king,  but  without  deliyering  them  to  the  plaintiff,  was  no  answer  to  a  pre- 
rogative writ  at  the  suit  of  the  crown  out  of  the  Exchequer,  but  that  the  sheriff 
was  bound  out  of  such  goods  to  satisfy  the  king's  debt.  And  the  reason 
assigned  by  the  reporter  for  the  opinion  of  the  Judges  is,  '^  because  the  pro- 
perty in  the  goods  and  lands  was  not  in  Stringefellow  before  they  were  deli- 
vered to  him  by  the  liberate.''  It  has  been  said,  however,  that  this  case  is  to 
be  considered  as  subject  to  doubt,  on  account  of  the  qusre  subjoined  to  it  by 
the  reporter.  But  it  is  to  be  observed,  on  the  other  nand,  that  Rolle  inserts 
the  case  in  his  Abridgment,  2  Roll.  Abr.  158,  without  the  qutere,  expressly 
'''2711  ^^^^S)  *^^  ^^^  ^^^  sheriff  oueht  to  execute  the  extent  for  the  king's 
-*  debt,  Decause  the  property  of  the  goods  and  lands  was  not  in  Stringefel- 
low before  they  were  delivered  to  him  by  a  writ  of  liberate,  and  therefore  lia- 
ble to  the  king's  extent;"  and  that  Lord  Hobart,  in  Sheffield  v.  Baddiffe,  Hob. 
339,  affirms  the  case  to  be  law.  Again,  Treby,  Chief  Justice,  in  a  marginal 
note  to  the  report,  states,  that  the  Barons  of  the  Exchequer  agree  that  this  case 
is  law;  and  the  case  itself  is  cited  and  relied  upon  as  law  in  the  Kin?  v.  Cot- 
ton, Parker,  112,  where  the  Chief  Baron,  in  the  very  elaborate  and  able  judg- 
ment upon  that  case,  states,  *^  that  he  will  show  Stringefellow's  case  to  be 
undoubtedly  law."  And,  amongst  other  instances  in  which  he  states  it  to  be 
leoognisedi  he  mentions  that  Lord  Hardwicke,  when  Chief  Justice,  in  deliver- 
ing the  resolution  of  the  Court  of  King's  Bench  in  Brassey  v.  Dawson,  Mich. 
6  G.  2,  citedy  and  relied  upon  Stringefellow's  case  as  clear  law,  and  said  it  was 
grounded  cm  the  general  rule  of  preference  allowed  by  law  to  the  king's  debts. 

The  case  itself  last  referred  to,  of  The  King  v.  Cotton,  which  was  decided  in 
1751,  was  determined  on  the  very  same  prin\siple  which  applies  to  the  present 
case.  In  that  case  the  goods  of  Chapman,  the  king's  debtor,  were  seized 
under  ihe  distress  for  rent  on  the  12th  of  October.  On  the  14th  of  October, 
after  the  seieure,  but  before  the  sale,  the  extent  issued.  The  Court  of  Exche- 
quer held,  that  the  property  in  the  goods  was  not  altered  by  the  distress,  but 
until  the  time  of  actual  sale  remained  in  the  king's  debtor,  and  was  liable 
to  the  operation  of  the  writ  of  extent.  How  can  any  real  distinction  be  made 
between  the  landlord  seizing  the  goods  for  the  purpose  of  making  his  rent  b^  a 
subsequent  sale,  and  a  sher^  seizing  under  a  fi.  fa.  for  the  purpose  of  making 
42721  ^^  ''^laiDtiff 's  debt  by  a  subsequent  sale  ?  Or,  if  there  is  any  distinc- 
-*  tion,  is  it  not  stronger  in  favour  of  the  landlord,  who  might  reasonably 
be  supposed  to  have  acquired  a  special  property  when  he  seized  for  his  own 
benefit  ?  Indeed,  both  the  argument  and  the  judgment  in  that  case  proceed 
on  the  assumption  that  the  present  case  is  in  favour  of  the  crown,  and  that  it 
oonld  not  lie  disputed  but  that  the  extent  would  operate  upon  goods  seized  by 
tbe  sheriff,  but  not  yet  sold.  Again,  in  The  Attorney-General  v.  Capel,  deter- 
mined in  the  Exchequer  in  1686,  2  Show.  481,  where  the  extent  was  tested  the 
24th  of  December,  after  a  commission  of  bankrupt  had  issued  against  the  debtor, 
but  before  the  assignment  made  by  the  commissioners,  it  was  held  by  the  Court, 
that  if  the  extent  comes  before  the  assignment,  it  shall  and  must  be  preferred; 
and  the  case  of  The  King  v.  Crump  and  Hanbury  is  cited  and  relied  upon  as 
an  authority  in  point,  to  which  the  reporter  adds  this  observation :  "  Extents 
have  been  held  «x>d,  that  have  been  made  upon  goods  actually  levied  by  virtue 
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of  a  fieri  faciaa,  and  in  the  sheriff's  custody,  the  extent  coming  before  a  IhU  of 
sale  made,  so  as  the  property  was  not  altered/' 

These  two  cases,  therefore,  are  direct  authorities ;  the  one  that  in  the  case  of 
a  distress,  where  goods  are  in  custodid  legU^  after  the  seizure,  but  before  the 
nde;  and  again,  in  the  case  of  a  bankrupt,  where  goods  are  also  in  cttstodid 
legis  between  the  seizure  by  the  messenger,  and  the  actual  assignment  by  the 
commissioners ;  still  the  goods  of  the  king's  debtor  are  subject  to  an  extent  at 
the  suit  of  the  crown,  tested  before  the  actual  sale  under  the  distress,  or  before 
the  actual  assignment  to  the  assignee ;  and  the  just  inference  would  seem  to 
be,  that  in  the  case  of  a  seizure  by  the  sheriff  under  a  fi.  &.,  where  the  goods 
are  also  tn  custodid  legiSf  an  '^'extent  tested  before  the  sale  ought  to  be  en-  ^^^i^ 
titled  to  the  same  operation.  But  Stringefellow's  case,  acknowledged  as  ^ 
it  has  been  in  yarious  and  repeated  instances,  and  by  the  most  eminent  Judges, 
is  a  direct  authority  on  the  very  point  now  under  discussion.  And  since  diat 
decision,  various  other  cases  have  been  decided  in  the  same  way,  and  after  great 
argument,  by  the  Court  of  Exchequer.  I  refer  particularly  to  The  King  v. 
Wells  and  Allnutt  (16  East,  278,  in  a  not«),  in  1805,  and  to  the  case  of  Bex  t. 
Sloper  and  Allen,  6  Price,  114,  where  the  Exchequer  acted  on  the  authority  of 
the  latter  case. 

The  only  two  oases  Which  have  received  a  contrary  decision  are  those  before 
referred  to,  viz.,  Uppom  v.  Sumner,  2  W.  Bl.  1251,  in  Easter  term  1779,  bj 
the  Court  of  Common  Pleas,  and  Rorke  v.  Dayrell,  4  T.  R.  402,  in  1793,  bj 
the  Court  of  King's  Bench ;  cases  undoubtedly  entitled  to  great  respect,  when 
the  authority  of  the  eminent  persons  by  whom  they  were  adjudged  is  taken 
into  consideration.  I  say  these  two  cases  only  have  received  a  contniy  de- 
cision; for  I  cannot  consider  the  case  of  Lechmere  v.  Thoroughgood  and 
Another,  3  Mod.  236,  which  is  sometimes  cited,  to  be  an  authority  upon  the 
present  question  between  the  crown  and  the  sulject.  That  was  an  action  of 
trover  by  the  assienees  of  a  bankrupt  against  the  sheriff,  who  had  entered 
under  a  fi.  fa. ;  and  upon  a  special  verdict,  one  of  the  questions  was,  whether 
the  fi.  fa.  was  well  executed,  the  sheriff  having  seized,  though  not  sold  under 
the  writ  before  the  commission  of  bankrupt  had  issued ;  and  upon  that  questioQ 
it  was  held,  that  the  fi.  fa.  was  well  executed,  so  that  the  assignees  of  the  bank- 
rupt's estate  could  not  have  a  title  to  those  goods  which  were  before  taken  in 
execution,  and,  therefore,  tn  custodiA  legis.  So  far,  Undoubtedly,  the  p^274 
case  is  an  authority.  But  it  was  further  stated  in  the  special  veidiot,  ^  " 
that  after  seizure  under  the  fi.  fa.,  and  before  any  venditioni  exponas,  vii.,  4th 
May,  an  extent  in  aid  issued,  whereupon  parcel  of  the  goods  mentioned  in  the 
declaration  was  seized  by  the  sheriffs  upon  the  same  extent,  and  sold,  and  the 
money  paid  to  the  creditor.  And  one  question  stated  by  the  reporter  is, 
whether  the  extent  did  not  come  too  late?  And  he  says  it  was  held,  Aat  it 
did.  Now  upon  this  point  the  caae  cannot  be  an  authority ;  for  the  prioritj 
between  the  extent  and  the  fi.  fa.  was  perfectly  immaterial  to  the  pUdntifis}  in 
that  action  they  were  out  of  court  upon  the  title  of  the  judgment  creditor.  All 
further  discussion  was  res  inter  alios  ctcUx.  No  one  appeared  for  the  crown. 
No  argument  took  place  before  the  Court  on  behalf  of  the  crown.  The  only 
inference,  therefore,  to  be  drawn  from  that  case  is,  that  the  plaintifis,  the  as- 
signees, had  no  right  against  the  judgment  creditor;  but  whether  the  crown? 
who  had  received  payment  out  of  part  of  the  goods  seized,  had  such  right  or 
not,  is  left  undetermined,  and,  indeed,  untouched. 

The  question,  therefore,  is,  whether  the  two  cases  above  referred  to  are  of 
such  authority  as  to  overturn  the  decisions  which,  both  before  and  since,  hate 
been  given  by  the  Court  of  Exchequer.  These  two  cases,  as  I  have  already 
observed,  are  decided,  partly  upon  the  ground  that  the  property  in  the  goods  is 
altered  by  the  seizure  under  the  fi.  fa.,  and  partly  upon  the  eround,  that  by  the 
statute  33  Hen.  8,  c.  39,  such  a  restriction  was  put  upon  the  king's  preroga- 
tive, that  the  preference  now  contended  for  ceased  to  exist.  And  t-hese  are  the 
only  grounds  upon  which  these  cases  are  rested. 


274]  9  Bingham.  579 

As  I  have  already  stated  the  reasons  for  the  opinion  which  I  have  formed, 
that  no  alteration  takes  place  until  the  actual  sale  under  the  fi.  fa.,  I  shall  con- 
^yjti-]  ^6  my  remaining  observations  to  the  consideration  of  the  second  '^'point 

'  -*  in  this  case,  yis.,  the  statute  of  Hen.  8.  By  the  33  H.  8,  c.  39,  s.  74, 
it  is  enacted,  '^  that  if  any  suit  be  commenced  or  taken,  or  any  process  be  here* 
after  awarded  for  the  king,  for  the  recovery  of  any  of  the  king's  debts,  the  same 
Boit  and  process  shall  be  preferred  before  the  suit  of  any  person.  And  the  king 
shall  have  first  execution  against  any  defendant,  of  and  for  his  said  debts,  b^ 
fore  any  other  person,  so  always  that  the  king's  said  suit  be  taken  and  com- 
menced, or  process  awarded,  for  the  said  debt  at  the  suit  of  the  king  before 
judgment  given  for  the  other  person.'^ 

That  this  clause  of  the  statute  is  not  to  be  interpreted  according  to  the  strict 
letter  of  it,  has  been  at  all  times  admitted.  Taken  1  terally,  it  would  give  the 
sabject  a  greater  advantage  against  the  execution  at  the  suit  of  the  crown, 
than  he  possessed  against  that  of  any  subject.  If  the  subject  has  obtained 
jadgment  before  the  teste  of  an  extent,  such  judgment,  according  to  the  letter 
of  the  statute,  would  postpone  the  crown's  remedy  under  the  extent  for  an  un- 
limited time,  wheress  the  same  judgment  would  have  no  operation  whatever 
against  an  execution  at  the  suit  of  a  subject,  even  though  issued  in  a  suit  which 
was  commenced  after  such  judgment  was  signed.  In  the  case  of  the  crown, 
the  subject's  judgment  would  give  him  the  preference  though  his  execution 
were  kst  in  point  of  time.  In  the  case  of  a  subject,  the  first  execution  against 
the  goods  must  be  preferred.  The  exact  literal  sense  of  the  statute  must  there- 
fore  be  departed  from ;  and,  if  that  sense  is  once  given  up,  we  are  at  liberty 
to  adopt  that  which  appears  to  be  tha  nearest  to  the  letter  of  the  statute,  and 
at  the  same  time  which  best  carries  into  effect  the  object  and  intention  of  the 
legislature.  For  this  purpose  it  should  be  considered,  what  the  exact  state  of 
the  prerogative  of  the  crown  was  at  the  time  this  statute  was  passed,  in  order 
that  we  may  be  the  better  able  to  judge  how  much  of  it  was  intended  to 
^761  *^  abolished  by  the  statute.  By  the  ancient  prerogative  of  the  crown 
^  as  stated  by  Lord  Coke  in  I  Inst.  131  b,  <<The  king  was  to  be  prefer- 
red in  payment  of  his  duty  or  debts  by  his  debtor,  before  any  subject,  altnough 
the  king's  debt  or  duty  be  the  latter ;  and  the  reason  hereof  is,  for  that  ihegatt^ 
rtu  regit  est  /undamentum  belli  et  firmamentum  pcLcis.  And,  thereupon,  the 
hiw  gave  the  king  remedy  by  writ  of  protection  to  protect  his  debtor,  that  he 
should  not  be  sued  or  attached  until  he  paid  the  king's  debt."  So  the  law  re- 
mained until  the  statute  25  Ed.  3,  c.  19,  which  was  introduced,  as  Lord  Coke 
sajB,  '<  from  the  inconvenience  that  grew,  that  for  to  delay  other  men  of  their 
debts,  the  king's  debts  were  the  more  slowly  paid."  By  that  statute  it  was 
enacted,  "  That  notwithstanding  such  protections,  the  parties  which  have  actions 
against  their  debtors  shall  be  answered  in  the  king's  court  by  their  debtors ; 
and  if  judgment  be  thereupon  given  for  the  plaintiff  or  demandant,  the  execution 
of  the  same  judgment  shall  be  put  in  suspense  till  gree  be  made  to  the  kine  of 
his  debt;  and  if  the  creditors  will  undertake  for  the  king's  debt,  they  shall  be 
thereunto  received,  and  shall  have  execution  against  the  debtors  of  the  debt 
due  and  adjudged  to  them,  and  also  shall  recover  against  them,  as  much  as 
they  shall  pay  to  the  king  for  them."  The  law,  therefore,  at  the  time  of  pass- 
ing the  statute  Hen.  8,  was,  that  although  the  kin^  granted  his  protection  to 
his  debtors,  the  subject  might,  nevertheless,  sue  his  debtor,  and  continue  his 
suit  to  judgment;  but  still  the  execution  was  suspended  until  the  king's  debt 
was  paid.  The  crown,  therefore,  might  still  postpone  the  execution  of  the  sub- 
ject to  an  unlimited  time,  simply  by  delaying  to  take  out  execution  in  its  own 
rait :  but  by  the  statute  of  Hen.  8,  this  power  of  the  crown  to  postpone  the 
execution  of  the  subject's  judgment  to  an  unlimited  time  is  taken  away,  except 
*27'Ti  in  one  single  case;  viz.,  where  the  suit  of  the  crown  is  ^commenced 
-'  before  the  judgment  has  been  obtained  by  the  subject.  In  that  case,  I 
consider  the  old  prerogative  still  remains*    Since  the  statute,  therefore,  where 
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the  crown  has  commenced  its  suit  before  the  snbject's  judgment,  there  ctn  be 
no  race  between  the  crown  and  the  subject,  which  shall  sue  out  the  first  execu- 
tion ;  the  debt  of  the  crown  must  be  first  satisfied,  before  the  subject  can  execute 
hb  writ.  But  where  the  crown  has  not  commenced  its  suit,  or  awarded  its  pro- 
cess, before  the  subject's  judgment  is  signed,  there  the  field  is  open  both  to  the 
crown  and  the  subject,  and  if  the  subject  can  first  complete  his  execution  before 
the  crown  issues  its  writ,  he  may  enjoy  the  fruit  of  it.  Still,  however,  even  in 
this  case,  if  the  execution  of  the  crown  is  concurrent  with  that  of  the  sabject, 
if  it  is  actually  issued  before  the  subject's  execution  is  complete,  the  statute  of 
Hen.  8  does  not  provide  for  the  case,  but  leaves  the  old  common  law  to  operate, 
"  quando  ju$  domini  regis  et  $ubditi  concurrunty  jut  domxni  regit  prefirri 
debet."  The  rule  of  law  has  always  been,  that  the  prerogative  of  the  crown 
cannot  be  taken  away,  except  by  express  and  imambiguous  words;  but  it  is 
difficult  to  find  any  words  in  the  statute  which  apply  to  two  writs  of  execation 
in  competition  with  each  other;  one  at  the  suit  of  the  crown,  the  other  at  the 
suit  of  the  subject.  It  is  enough,  however,  to  say  it  is  lefl  in  doubt ;  for  at  the 
time  in  which  this  statute  pass^,  it  is  impossible  to  believe  such  a  prerogative 
was  abandoned  b^  the  crown,  if  there  are  no  express  words  to  show  the  inteiition. 

After  all,  the  important  point  is,  that  the  line  should  be  distinctly  drawn  and 
well  defined,  which  forms  the  boundary  between  the  right  of  the  crown  and  the 
right  of  the  subject,  with  respect  to  executions  of  the  subject's  judgments.  It 
is  admitted  on  all  hands,  that  if  the  extent  issues  before  the  seisure,  it  is  en- 
titled to  preference.  Suppose  the  sheriff  actually  seizes,  and  the  "^extent  ^y:^ 
then  issues,  and  the  law  says,  that  as  it  issued  be/ore  the  tale  it  is  to  be  ■- 
preferred  ?  The  expense  of  the  entry  and  execution  will  not  fall  upon  the 
plaintiff  in  the  action,  for  his  debt  has  not  been  levied ;  those  expenses  will  be 
allowed  by  the  exchequer  upon  payment  of  the  king's  debt.  The  only  oonse* 
quence  is,  that  the  subject  discovers,  a  very  few  days  later,  that  his  execation 
cannot  be  satisfied  until  the  crown  debt  is  paid. 

For  these  reasons,  the  opinion  which  I  have  formed  upon  the  first  question 
proposed  to  us  is,  that  the  actual  sale  under  the  Ji,/a.  forms  the  dividing  line 
between  the  right  of  the  crown  and  the  right  of  the  subject;  and,  consequently, 
that  the  extent  is  in  the  present  case  to  be  preferred  to  the  writ  of  fi.  /a.  issued 
at  the  suit  of  the  subject. 

Upon  the  second  question  proposed  by  your  Lordships  I  shall  say  no  more, 
than  that  it  appears  to  me  to  make  no  difference  whether  the  extent  is  an  extent 
in  aid,  or  an  immediate  extent  at  the  suit  of  the  crown ;  all  the  authorities 
agreeing  that  the  same  privileges  extend  to  the  one  which  belong  to  the  other. 

I  have  the  authority  of  Mr.  Justice  Park,  who  is  unavoidably  absent  on  this 
occasion,  to  express  his  entire  concurrence  with  the  opinion  formed  by  the  ma^ 
jority  of  his  Majesty's  Judges. 

Lord  Tentsrden,  C.  J.  My  Lords, — ^In  the  case  between  Daniel  Oiles,  the 
late  sheriff  of  the  county  of  Hertford,  plaintiff  in  error,  and  Harry  Grover  and 
James  Pollard,  defendants  in  error,  wnich  was  argued  some  time  ago  before 
your  Lordships,  the  learned  Judges  have  given  their  answer  to  certain  questions 
that  were  proposed  to  them  by  the  House.  By  these  answers  a  very  great  ma- 
jority of  the  Judges  coincided  in  that  opinion  upon  which  I  propose  to  submit 
to  your  Lordships,  that  the  judgment  of  the  Court  of  ^Exchequer  slould  m^^ 
be  affirmed,  two  only  being  of  a  different  opinion.  ^  ^  , 

The  case  may  be  shortly  stated  thus :  An  execution  having  issued  at  the  suit 
of  a  subject,  the  sheriff  took  possession  of  the  goods  of  the  debtor,  but  before 
he  made  any  disposition  of  those  goods  bv  bill  of  sale  to  the  creditor,  or  in  any 
other  way,  an  extent  came  at  the  suit  of  the  crown;  and  the  question  is,  whether 
an  extent  thus  coming  at  the  suit  of  the  crown,  while  the  goods  remain  in  the 
hands  of  the  sheriff,  is  to  be  preferred  to  the  execution  taken  out  by  the  subject 
The  majority  of  the  Judges  on  ^e  question  proposed  are  of  opinion  in  the 
affirmative,  namely,  that  the  crown's  extent  should  be  preferred.    It  is  in  oon- 
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fbnniiy  with  th&t  opinion,  in  which  I  most  heartily  concur,  and  have  long  en* 
tert&ined, — ^for  the  subject  is  by  no  means  new  in  the  courts  of  justice, — ^that  I 
shall  take  the  liberty  of  delivering  my  opinion,  that  the  judgment  of  the  Court 
of  Exchequer  should  be  affirmed. 

As  I  have  already  stated,  the  question  has  arisen  more  than  once  in  courts  of 
law,  and  there  are  two  recorded  decisions,  in  two  cases  so  often  alluded  to,  upon 
the  subject ;  one,  the  case  of  Uppom  v,  Sumner,  decided  in  the  Common  Pleas 
several  years  ago,  and  the  other,  the  case  of  Rbrke  v.  Dayrell,  decided  in  the 
Court  of  King's  Bench  after  the  decision  of  the  other  case.  Not  to  notice  the 
prior  decisions  in  the  Court  of  Exchequer,  it  may  be  sufficient  for  the  present 
to  say,  that  there  have,  since  the  last  of  those  decisions,  namely,  the  decision 
of  Aorke  v.  Dayrell  by  the  Court  of  King's  Bench,  been  two  or  three  decisions 
in  the  Court  of  Exchequer  to  the  contrary  of  those  two  prior  decisions. 

Your  Lordships  well  know  that  the  Barons  of  the  Court  of  Exchequer  are 
very  peculiarly  conversant  with  the  revenue  of  the  crown.  It  is  their  peculiar 
MOA-i  duty  to  ^attend  to  and  enforce  the  rights  of  the  crown  against  the  sub- 
^  ject,  as  connected  irith  that  revenue. 

The  two  cases  which  are  reported,  and  which  are  against  the  rights  of  the 
crown,  appear  to  have  proceeded  upon  two  grounds ;  one  ground  was,  that  by 
the  seizure  of  the  sheriff  the  property  of  the  goods  was  divested  out  of  the 
debtor;  another  ground  was,  that  according  to  the  true  interpretation  of  the 
statute  passed  in  the  time  of  Henry  VIII.  the  execution  of  the  crown  was  not 
to  be  preferred. 

Now,  with  regard  to  the  first  point,  namely,  the  supposal  that  the  property 
was  divested  out  of  the  debtor  by  the  seizure  of  the  goods, — ^by  the  act  of  the 
sheriff  in  seizing  the  goods, — ^it  appears  to  me,  upon  due  consideration,  and  so 
the  majority  of  the  Judges  thought,  that  the  proposition  could  be  maintained. 
Property  cannot  be  divested  out  of  one  person  without  being  vested  in  another; 
and  it  is  impossible  to  say  in  whom  the  property  does  become  vested,  if  the  in- 
vestment be  taken  out  of  the  debtor.  It  dbs  been  argued  that  the  property  is 
vested  in  the  sheriff,  because  there  are  authorities  to  show  that  the  sheriff,  if 
the  property  be  taken  out  of  his  hands,  may  maintain  an  action  of  trover  against 
the  wrongdoers.  These  actions  are  maintainable  upon  a  ground  perfectly  dis- 
tinct from  the  right  of  property;  they  are  maintainable  upon  the  ground  of 
possession :  any  man  in  possession  of  goods,  whether  as  the  bailee  or  otherwise, 
inay  in  his  own  name  maintain  an  action  against  any  party  who  shall  deprive 
him  of  the  possession.  The  power,  therefore,  of  bringing  an  action  of  this  kind 
does  by  no  means  prove  that  the  property  is  in  the  sheriff. 

It  has  been  supposed  by  some  that  the  property  is  in  the  judgment-creditor : 
bat  it  is  perfectly  clear,  upon  consideration  of  the  subject,  that  the  judgment- 
4^^1  creditor  has  no  property  in  the  goods  while  they  '^remain  in  the  hands 
-*  of  the  sheriff.  If  the  sheriff  executes  the  process  of  the  Court,  and 
makes  a  bill  of  sale  to  the  plaintiff  in  the  action,  then  the  judgment^creditor 
obtains  the  property ;  but  until  that  is  done,  while  the  goods  are  in  the  possea- 
sioQ  of  the  sheriff  they  are  in  the  custody  of  the  law,  but  still  remain  the  pro- 
perty of  the  debtor  to  whom  they  originally  belonged.  If  the  property  were 
divested,  some  ceremony  would  be  necessary  to  revest  it ;  but  there  is  no  such 
eeremony.  If  the  debtor  pays  the  money  to  the  sheriff,  the  sheriff  withdraws ; 
be  executes  no  conveyance;  he  does  not  even  go  through  any  ceremony;  but 
>U  he  does  is  to  withdraw  and  leave  the  soods  where  they  were.  It  appears  to 
me,  therefore,  that  putting  the  case  shorHy  upon  that  ground  of  a  supposed  di- 
vesting of  the  property,  it  can  by  no  means  sustain  the  two  cases  which  I  have 
referred  to,  and  which  were  decided  against  the  right  of  the  crown. 

It  remains  to  consider  the  effect  of  the  statute  upon  which  so  much  reli- 
ance was  placed.  That  was  the  statute  passed  in  the  reign  of  Henry  VIII. ; 
and  upon  the  first  view  of  it,  considering  that  statute  by  itself,  and  without 
ngard  to  the  state  of  the  law  as  it  previously  existed,  it  might  seem  that  the 
fgument  founded  upon  it  was  correct    By  that  statute  it  is  enacted,  *'  That  if 
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any  suit  be  commenced,  or  any  process  be  hereafter  awarded  for  tbe  recovery 
of  any  of  the  king's  debts,  the  same  snit  and  process  shall  be  preferred  before 
the  snit  of  any  person  or  persons,  and  the  king,  his  heirs  and  successors,  Bh&Q 
have  first  execution  against  any  defendant  or  defendants  of  and  for  his  said 
debts,  before  any  other  person  or  persons,  so  always  that  the  king's  suit  be 
taken  and  commenced,  or  process  awarded  for  the  said  debt  at  the  king's  smt, 
before  judgment  given  for  the  said  other  person  or  persons/' 

*Ab  I  nave  luready  intimated,  if  that  statute  were  read  without  rMw 
regard  to  the  state  of  the  law  as  it  existed  at  that  time,  it  certainly  ^ 
would  furnish  an  argument  against  the  right  of  the  crown ;  but  that  act  of 
parliament,  like  every  other,  is  to  be  construed  with  regard  to  the  state  of  the 
law  as  it  previously  existed ;  and  so  construing  that  statute,  it  will  be  found 
not  to  apply  to  a  case  like  the  present. 

By  the  common  law,  the  king  had  a  right  of  preventing  any  subject  from 
suing  any  of  his  debtors ;  it  was  the  practice,  and  it  was  a  right  which  was 
sometimes  exercised,  of  granting  to  those  who  were  his  debtors  a  protection, 
which  prevented  any  of  his  subjects  from  bringing  any  suit  aeainst  tbem. 
Thus  the  law  stood,  until  an  act  of  parliament  passed,  which  I  sludl  draw  your 
Lordships'  attention  to,  namely,  the  statute  of  the  25  Ed.  8,  c.  19.  That 
statute  shows  what  the  law  was  before  it  was  passed,  and  introduces  an  altera- 
tion in  favour  of  the  suitor;  and  it  is  in  these  terms;  <<  Forasmuch  as ovr 
lord  the  king  hath  made  before  this  time  protections  to  divers  people  which 
were  bounden  to  him  in  some  matter  of  debt,  that  they  should  not  be  implead- 
ed of  the  debts  which  they  owed  to  other  till  they  had  made  satisfaction  to  oar 
lord  the  king  of  that  which  to  him  was  due  by  them,  by  reason  of  his  prero- 

Sative ;  and  so  during  such  protections  no  man  hath  dared  to  implead  soch 
ebtors ;"  your  Lordships  will  observe  that  the  preamble  recites  the  law  to  be 
as  I  have  stated  it,  namely,  that  the  king,  by  his  protection,  was  in  the  pra^ 
tice  and  had  a  right  to  prevent  any  person  from  commencing  any  suit  against 
his  debtor ; — ^then  it  goes  on  to  enact,  "  It  is  accorded  and  assented,  that,  not- 
withstandinff  such  protections,  the  parties  which  have  actions  against  their 
debtors  shall  be  answered  in  the  king's  court  by  the  debtors ;  and  if  judg- 
ment be  thereupon  given  for  the  plaintiff  or  demandant,  the  *execu-  Mg^ 
tion  of  the  same  judffment  shall  be  put  in  suspense  till  satis&ction  be  ^ 
made  to  the  king  of  his  debt.  And  if  the  creditors  will  undertake  for  the 
king's  debt,  they  shall  be  thereunto  received,  and  moreover  shall  have  execu* 
tion  against  their  debtors  of  the  debt  due  to  them,  and  also  shall  recover 
against  them  as  much  as  they  shall  pay  the  king  for  them."  This  statute,  there- 
fore, BO  far  altered  the  law  as  that  it  enables  the  subject  to  brine  an  action  against 
his  debtor,  although  he  be  a  debtor  to  the  crown ;  which  before  he  coold  not 
do :  but  nevertheless  it  prevents  him  from  taking  out  execution  unless  he 
first  satisfies  the  debt  of  the  crown. 

This  was  the  state  of  the  law  before  the  passing  of  the  statute  to  which  I 
have  referred ;  namely,  the  statute  of  33  Hen.  8.  The  subject  might  com- 
mence an  action,  and  might  have  proceeded  even  to  judgment,  but  could  havo 
no  execution  without  satisfying  the  king's  debt.  Jdl,  therefore,  that  the 
statute  of  Hen.  8  does,  is  to  allow  a  party  to  have  execution  without  satisfying 
that  debt ;  it  authorises  him  to  take  out  his  writ,  but  does  not  apply  to  a  case 
in  which  there  are  conflicting  executions,  which  is  the  case  in  question.  If  \^ 
should  be  taken  literally  that  the  king  should  not  have  execution  unless  his 
suit  were  commenced  before  a  judgment  given  for  the  subject,  the  conseauenoe 
would  be,  that  the  subject  might  obtain  judgment  against  the  king's  debtor, 
and  forbear  taking  out  execution  for  a  considerable  length  of  time,  and  during 
all  that  time  prevent  the  crown  from  recovering  its  debt  by  taking  out  execu- 
tion :  that  would  be  open  to  collusion  on  the  part  of  the  subject,  and  operate 
to  the  great  prejudice  of  the  king's  revenue  and  his  rights. 

I  am  therefore  of  opinion  that  the  true  effect  of  this  statute  is  to  allow  the 
subject  to  obtain  judgment,  and  even  to  sue  out  execution,  without  first  makiqg 


283]  9  Bingham.  583 

*2841  ^^^^^^^  ^  ^^^  l^ing;  but;  neTerthelesSi  to  leave  the  law  in  *all 
^  other  respects  as  it  stood  before ;  namely,  if  the  king's  execution  comes 
while  the  goods  remain  the  property  of  the  debtor, — ^and,  as  I  have  already 
stated,  my  opinion  is,  that  they  do  remain  the  property  of  the  debtor,  althou^n 
they  he  taken  possession  of  by  the  sheriff, — ^the  king's  execution  shall  prevail. 
The  contrary  of  that  has  been  decided  in  the  two  cases  of  Uppom  v.  Sumner 
and  Borke  v.  Bayrell ;  but  there  are  two  or  three  decisions  of  the  Court  of 
Exchequer  in  accordance  with  my  view  of  the  subject.  I  do  not  know  that  it 
]B  necessary  to  trouble  your  Lordships  with  referring  to  those  cases;  they  were 
very  much  considered  in  the  Court  of  Exchequer;  and  the  decision  in  one  of 
them  afterwards  became  the  subject  of  inquiry  in  the  Court  of  King's  Bench. 
The  case  is  reported  by  the  name  of  Thurston  v.  Mills :  the  point  of  law, 
which  is  the  question  in  the  present  case,  was  twice  argued  before  that  Court, 
and  a  third  time  upon  a  question,  preliminary  to  the  question  argued  on  the 
two  first  occasions,  and  which  was  really  the  question  in  the  cause.  Upon 
that  preliminaiy  question,  which  regarded  only  the  form  of  the  action,  the  Court 
of  King's  Bencn  decided  against  the  plaintiff.  The  main  question  was  there  left 
untouched ;  but  I  think  it  may  be  collected,  though  not  very  clearly,  that  the 
opinion  at  least  of  some  of  the  judges  who  sat  in  the  court  at  that  time^ — ^Lord 
Ellenborough  being  at  the  head  of  them,  and  Mr.  Justice  Le  Blanc  being  one 
of  them, — was  in  favour  of  the  crown.  I  cannot  assert  positively  that  it  was 
so ;  hut,  in  reading  the  report  of  the  case,  and  from  my  own  recollection  of 
the  questions  introduced  into  the  argument  of  it,  I  am  strongly  inclined  to 
think  that  it  was  so,  and  I  formed  that  opinion  at  the  time. 

The  ground  upon  which  those  two  decisions  of  Uppom  v,  Sumner  and  Rorke 
V.  Dayrell  have  proceeded  as  to  the  divesting  of  the  property  out  of  the  debtor 
*2851  ^°^  vesting  it  in  another,  fuling,  in  my  opinion,  and  the  ^argument 
^  also  that  was  founded  upon  the  construction  of  the  statute  of  Hen.  8, 
faiL'ng,  on  a  due  consideration  of  that  statute  with  regard  to  the  law  as  it 
ezist^  before,  my  opinion  is,  that  the  crown  has  a  right  of  priority  in  this  case 
before  the  subject ;  and,  consequently,  that  the  judgment  of  the  Court  of  Ex- 
chequer must  be  affirmed.  I  should  ftirther  say,  that  according  to  the  practice 
at  the  time,  although  the  law  haa  since  been  altered,  the  judgment  of  the 
Court  of  Exchequer  in  this  case  was  removed  by  a  writ  of  error,  and  argued 
before  the  Chief  Justices  of  the  King's  Bench  and  of  the  Common  Pleas,  of 
whom  I  was  one,  and  my  Lord  Wymford  the  other :  we  did  not  oome  to  the 
same  conclusion  upon  that  occasion,  and,  therefore,  we  affirmed  the  jud^ent, 
understanding  and  meaning  that  the  question,  which  was  one  of  great  impor- 
tance, should  be  brought  to  this  house  :  I  have  since  conferred  with  my  Lord 
Wymford  upon  the  subject,  and  I  have  learned  from  him  that  he  is  now  per- 
fectly satisfied  with  the  opinion  which  I  have  ventured  to  ^ve  to  your  Lord- 
ships, and  by  which  I  affirm  the  judgment  of  the  Court  of  Exchequer. 

Lord  Bbouqham,  C,  after  reviewing  the  cases,  said,  I  certainly  entertain  a 
strong  opinion,  that  the  judgment  of  the  Court  of  Exchequer  in  this  case  is 
right^  and  ought,  by  your  Lordships,  to  be  affirmed.  I  entirely  go  along  with 
the  opinions  pronounced  by  the  majority  of  the  learned  Judges  in  answer  to  i 

the  Questions  put  to  them.     It  is  of  much  more  importance  that  this  question  | 

should  be  settled,  than  it  is  in  which  way  it  shall  be  settled.  i 

Judgment  affirmed. 

*286]  •MEMORANDUM.  | 

John  Williams  and  C.  C.  Pepys,  Esquires,  having  resigned  their  respective  ' 

offioes  of  Attorney  and  Solicitor-General  to  the  Queen,  were  succeeded  in  the  | 

same  by  Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Merewether.  I 

END  OF  TRINITT  TERM. 
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SHAW  V.  ARDEN  and  Another,  Two,  &c.    Mv,  3. 

In  eontideiing  an  attorney'B  bill,  the  jury  may  discard  an  item  for  work  entirelj  nse- 
leBS,  though  upon  an  item  for  work  partly  useless,  or  in  respect  of  wluch  there  bas 
been  any  negbgence,  the  client's  remedy  is  only  by  a  cross-action. 

To  an  action  for  the  recovery  of  19/.  8«.  lid,,  the  defendants,  attorneys, 
pleaded  a  set-off  of  21Z.  13«.  6(i.  for  business  done  for  the  plaintiff  in  the  palace- 
court,  and  paid  8Z.  10s,  into  court. 

At  the  trial  before  Tindal,  C.  J.,  the  plaintiff  contended  that  the  businees, 
in  respect  of  which  the  defendants  claimed  a  set-off,  ought  never  to  have  been 
done;  and  that  the  defendants,  therefore,  were  not  entitled  to  make  any 
charge. 

That  transaction  was  as  follows : — ^The  plaintiff  had  employed  the  defen- 
dants, as  his  attorneys,  to  sue  one  ^Cooper  and  his  son,  in  the  palace-  rMog 
court,  upon  a  joint  and  several  promissory  note.     The  defendants  com*  ^ 
menced  two  actions. 

When  the  causes  were  on  the  eve  of  judgment.  Cooper,  the  father,  came  to 
the  plaintiff  and  offered  terms  of  compromise ;  upon  which  it  was  agreed  that  a 
deposit  should  be  made  of  two  carts  as  a  security,  and  that  41.  10«.  should  be 
paid  towards  the  debt  and  costs  up  to  that  time.  Notwithstanding  which,  tbe 
plaintiff  addressed  the  following  letter  to  his  attorneys,  the  defendants:— 
*'  Cooper  left  with  me  41,  10«.  on  Wednesday  evening,  and  was  to  have  depo- 
sited property  in  my  hands,  part  yesterday  and  part  this  morning,  which  he 
has  not  done }  therefore,  I  now  will  show  them  no  more  indulgence." 
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Upon  the  receipt  of  this  letter,  the  defendants  signed  judffment  and  issued 
execution  against  the  Coopers,  who  then  obtained  a  rule,  calling  on  the  plain- 
tiff, Shaw,  to  show  cause  why  the  judgment  should  not  be  set  aside  as  haying 
been  signed  contrary  to  good  faith.  The  defendants,  on  the  part  of  Shaw, 
showed  cause,  but  the  rule  was  made  absolute  with  costs;  which  costs,  paid  by 
the  defendants  to  Cooper's  attorney,  together  with  the  plaintiff's  cost  of  op- 
posing the  rule,  and  the  charge  for  signing  judgment,  constituted  the  defen- 
dants' setoff  in  this  action. 

The  Chief  Justice  directed  the  jury  to  consider,  whether  the  judgments  had 
been  signed  and  supported  by  the  defendants  in  the  exercise  of  a  proper  dis- 
cretion, with  a  view  to  the  interest  of  their  client ;  or,  whether  those  proceed- 
ings were  unnecessary  and  improper. 

The  jury  haying  found  a  yerdict  for  the  plaintiff  with  16^.  damages, 

Adams,  Seijt.,  now  moyed  to  set  it  aside,  on  the  ground  of  an  alleged  mis- 
direction, and  the  improper  admission  of  eyidence  touching  the  utility  of  the 
proceedings  in  the  palace  court. 

^gi  *The  claun  by  way  of  set-off  ought  to  haye  been  dealt  with  in  the 
-'  same  way  as  if  the  defendants  had  brought  an  action  to  recoyer  the 
smount  of  their  bill.  To  such  an  action,  allegations  of  negligence,  or  of  want 
of  skill  or  judgment,  would  be  no  answer,  but  must  form  we  subject-matter  of 
a  crofis  action ;  Templer  v.  M'Lachlan,  2  N.  R.  136.  The  defendant  in  such 
an  action  may,  perhaps,  be  permitted  to  show  that  the  whole  of  the  work  done 
was  useless ;  Hill  v.  Featherstonhaugh,  7  Bingh.  569  ;  but  he  cannot  diyide  the 
bill,  admitting  some  of  the  items  and  resisting  others,  on  the  ground  that  he 
has  deriyed  no  benefit  from  them.  Charges  must  often  be  made  for  work  which 
ultimately  turns  out  to  be  useless,  but  which,  at  the  time,  the  attorney  may 
ha?e  entered  on  in  the  exercise  of  a  sound  discretion,  or  honestly  deeming  it 
usefiil.  And  it  is  clear,  that  an  attorney  is  liable  only  for  gross  negligence  or 
gross  want  of  skill,  and  not  for  a  mere  error  in  judgment :  it  would  oe  fatal  to 
Eim  if  he  were  responsible  for  the  success  of  eyery  step  in  a  cause.  Nor  is  it 
necessary  for  the  safety  of  the  client  that  he  should  be  let  into  such  a  course  of 
defence ',  for  the  officer  of  the  Court,  on  taxation  of  the  bill,  will  strike  out  all 
charges  for  work  improperly  undertaken.  Here,  after  the  plaintiff's  letter,  the 
charge  for  signing  judgment,  at  least,  was  unexceptionable,  whateyer  may  be 
thought  of  the  charge  for  showing  cause  against  the  rule  for  setting  judgment 
aside :  so  that  the  whole  of  the  defendants'  charges  cannot  be  rejected  as  im- 
proper, and  therefore  the  whole  must  stand. 

TiNBAL,  C.  J.  The  yerdict  in  this  cause  haying  been  giyen  for  a  sum  under 
207.,  the  rules  of  the  Court  do  not  permit  a  new  tnal  unless  the  Judge  has  mis- 
directed the  jury,  or  has  receiyed  or  rejected  eyidence  improperly.  The  ques- 
tion, therefore,  now  is,  whether  eyidence  was  improperly  admitted,  or  the 
^901  ^^^^^  ^^  improperly  left  to  '''the  jury.  The  defence  to  the  action  was  a 
-'  set-off  to  more  than  the  amount  of  the  plaintiff's  demand.  The  plaintiff 
denied  the  yalidity  of  the  claim  of  .set-off,  and  there  is  no  safer  way  of  deter- 
Quning  that  point  than  by  considering  it  as  if  the  defendants  were  suing  on  a  bill 
for  business  done. 

The  defendants  were  retained  by  the  plaintiff  to  sue  the  Coopers,  father  and 
son,  for  the  amount  of  a  promissory  note.  Two  actions  were  brought  in  the 
palace  court,  and  judgment  was  about  to  be  signed,  when  terms  of  compromise 
were  offered,  under  which  a  deposit  was  to  be  made,  and  costs  paid  up  to  that 
time,  by  the  Coopers.  The  defendants,  howeyer,  signed  judgment,  as  Cooper 
alleged,  against  good  faith ;  and  a  rule  to  set  it  aside  on  that  ground  was  op- 
posed by  the  defendants  unsuccessfully.  The  claim  of  set>off  in  the  present 
action  was  made  up  of  the  charges  for  signing  judgment ;  for  unsuccessfully 
opposing  the  rule  to  set  it  aside ;  and  for  the  costs  of  that  rule  paid  to  Cooper's 
attorney.  Would  the  defendants  haye  been  entitled  to  recoyer  these  charges  in 
an  action  on  their  bill  ? 
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This  is  not  a  case  for  considering  whether  the  bill  be  divisible  or  not,  for  the 
whole  of  the  items  objected  to  relate  to  one  transaotion,  and  no  prindple  of  law 
is  more  dearly  established  than  this,  that  a  party  cannot  enforce  a  charge  for 
doinff  business  which  is  useless  to  his  employer.  The  question  therefore  was, 
whether  this  work  was  necessary  for  the  plaintiff,  or  was  entered  on  from  the 
defendants'  over-seal,  and  a  view  of  making  business  for  their  own  advantage. 
That  it  was  useless  to  the  plaintLflf,  appears  from  the  result.  The  result,  alone, 
would  not  indeed  be  conclusive  to  show  it  was  improperly  undertaken,  but  that 
was  a  auestlbn  for  the  jury,  and  one  on  which  the  evidence  was  conflicting. 
Upon  these  &cts^  therefore,  there  was  nothing  improper  in  leaving  it  to  the  jury 
to  consider,  whether,  in  signing  judgment,  the  defendants  acted  with  the  dis- 
cretion due  to  the  plainti#B  interests,  or  whether  it  was  altogether  a  p^i 
useless  work.  That  was  the  direction  given  to  the  jury,  who  by  their  ^ 
verdict  disallowed  the  set-oflf.  Therefore,  even  if  the  verdict  were  wrong,  the 
case  falls  within  the  rule  which  prohibits  a  new  trial  for  sums  under  20/. 

Oaselee,  J.  The  jury  have  come  to  a  conclusion  different  from  that  whidi 
I  should  have  thought  correct;  but  the  jury  having  decided,  upon  a  proper 
direction,  the  case  ftdls  vrithin  the  general  rule. 

BosANQUET,  J.  I  abstain  from  entering  into  the  hcta,  because  a  role  for  a 
new  trial  cannot  be  granted,  unless  the  jury  were  misdirected,  or  evidence  im- 
properly received  or  rejected.  Here  the  case  was  properly  left  to  the  jniy,  and 
even  admitting  one  of  the  charges  to  have  been  justifiable,  the  jury  had  a  right 
to  discriminate  between  the  items,  and  reject  charges  for  work  useless  to  the 
plaintiff. 

Aldsbsok,  J.  I  am  of  the  same  opinion.  The  first  question  is,  whether 
the  jury  are  authorized  to  discriminate  between  the  items,  and  decide  whidi 
oonstitnte  charges  for  useful  work,  and  which  for  useless.  And  I  am  of  opinion 
they  are  so  authorised.  K,  indeed,  an  entire  item  be  for  vrork,  partly  useful, 
the  jury  would  be  precluded  from  reducing  that  item,  in  an  action  to  recover 
the  amount  of  the  bill,  and  the  client  must,  in  such  a  case,  resort  to  a  cross- 
action  ;  but  entire  items  for  useless  work  may  be  discarded  by  the  jury.  That 
was  established  in  Hill  v,  Featherstonhaugh,  which  is  an  express  authority  for 
dividing  an  attorney's  bill. 

The  next  question  is,  whether  this  case  was  properly  left  to  the  jury?  I  have 
no  doubt  that  it  was;  and  if  so,  we  cannot  inquire  into  the  propriety  of  the 
verdict,  the  amount  recovered  being  under  20^  Bule  refosed. 


♦WILLIAMSON  and  Another  v,  DAWES.    iVcw.  7.        [*292 

To  a  plea  of  ooTerture  the  plaintilF  replied,  that  before  the  cause  of  action  acoraed,  the 
defendant's  husband  became  bankrapt,  absconded  without  appearing  to  his  eowmsr 
aion,  and  oontinned  to  reside  in  foreign  parts  s    Held,  ill. 

To  a  plea  of  coverture  the  plaintifi  replied,  that  James  Dawes,  the  husband 
of  the  defendant,  long  before  the  making  of  the  several  promises  and  under- 
takings in  the  declaration  mentioned,  and*  continually  afterwards,  until  the 
suing  out  of  the  commission  of  bankrupt  thereinafter  mentioned,  was  a  dealer 
and  chapman,  and  sought  his  trade  of  living  by  buying  and  selling.  That  after- 
wards, to  wit,  on  the  7th  of  October^  1824,  the  said  J.  Dawes  being  indebted  to 
one  James  Pool  in  the  amount  of  100^.,  and  more,  committed  an  act  of  bank- 
ruptcv  within  the  meaning  of  the  several  statutes  then  relating  to  baokrupts; 
and  thereupon,  to  wit,  on,  &c.,  at,  &c.,  a  certain  commission  of  bankruptcy 
under  the  great  seal,  bearing  date  at  Westminster  the  day  and  year  last  afore- 
said, was  duly  awarded  and  issued  against  the  said  J.  Dawes  upon  the  petition 
nf  the  said  J.  Pool,  a  creditor  then  and  at  the  time  of  the  act  of  bankruptcy  of 
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the  said  J.  Dawes  to  the  amount  of  100^.  and  more;  according  to  the  form  of 
the  several  statates  then  in  force  concerning  bankrupts.  That  by  virtue  of  the 
said  commiseion,  and  by  force  of  the  said  Beveral  statutes,  the  said  J.  Dawes 
was,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  due  form  of  law  found  and  declared 
hankrupt  by  the  major  part  of  the  commissioners  named  in  the  said  commis- 
sioD,  within  the  true  intent  and  meaning  of  the  sud  several  statutes,  upon  an 
act  of  bankruptcy  committed  before  the  date  and  issuing  forth  of  the  said  com- 
mission, to  wit,  at,  &c.  That  afterwards,  to  wit,  on,  &o.,  at,  Ac.,  due  notice 
was  given  to  the  said  J.  Dawes,  and  was  also  given  and  published  in  the 
^QQ-i  ^London  Gksette,  that  such  commission  of  bankruptcy  had  been  and  was 
^  awarded  and  issued  forth  against  him  the  said  J.  Dawes,  and  that  he  had 
been  declared  a  bankrupt  thereon,  and  was  required  to  surrender  himself  to  the 
major  part  of  the  commissioners,  in  and  by  the  said  commission  named  and 
aathorized.  That  the  several  meeting  were  duly  appointed  for  the  said  J. 
Dawes's  surrendering  himself  and  making  a  full  disclosure  and  discovery  of  his 
estate  and  effects,  and  finishing  his  examination  under  the  said  commission 
according  to  the  form  of  the  statutes  in  such  case  made  and  provided,  and  then 
in  foroe,  to  wit,  on  the  6th  and  13  th  days  of  November,  and  on  the  11th  of  De- 
cember in  the  said  year  1824,  and  finally  on  the  29th  day  of  January,  1825, 
until  which  last  day  the  time  for  the  said  J.  Dawes  surrendering  to  the  said 
commission  had  been  duly  enlarged,  and  notice  thereof  duly  pubSshed  in  the 
London  Gazette,  to  wit,  on  the  7th  of  December,  1824,  aforesaid.  But  that  the 
said  J.  Dawes  after  the  issuing  of  the  said  commission,  to  wit,  on  the  8th  of 
October,  1824,  absconded  and  departed  firom  and  out  of  this  kingdom,  and  went 
and  resided  in  parts  beyond  the  seas,  to  wit,  in  the  kingdom  of  France ;  and 
that  he  the  said  J.  Dawes  never  surrendered  himself  to  the  major  part  of  the 
said  commissioners  in  and  by  the  said  commission  named  and  authorized,  nor 
suffered  himself  to  be  examined  by  them  touching  the  disclosure  and  discovery 
of  his  estate  and  effects,  although  warned  by  prodamation  to  surrender  himself 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  and  then  in 
foroe  concerning  bankrupts.  Which  said  commission  was  still  in  force,  to  wit, 
at,  &c.  And  the  plaintiffs  further  said,  that  J.  Dawes  had  always  firom  the 
time  of  his  so  absconding  and  departing  from  and  out  of  this  kingdom  as 
aforesaid,  hitherto  lived  in  exile  in  parts  beyond  the  seas  as  aforesaid,  and  that 
^±n  during  all  the  '''time  aforesaid  the  defendant  had  lived  in  this  kingdom 
-*  separate  and  apart  from  the  said  J.  Dawes,  and  traded  and  carried  on 
business  as  a  single  woman  and  a  sole  trader,  to  wit,  at,  Ac.,  and  that  the  plain- 
tifis  did  not  give  credit  to  the  said  J.  Dawes,  but  traded  and  dealt  with  the  de- 
fendant as  a  feme  sole,  and  on  her  sole  credit ;  and  that  she  the  defendant  made 
the  said  several  promises  and  undertakings  in  the  declaration  mentioned  as  such 
feme  tole  as  aforesaid :  and  that,  they  the  plaintiffs  were  ready  to  verify,  &c. 
Demurrer  and  joinder. 

BompcUf  Seijt.,  appeared  for  the  defendant,  but  the  Court  called  on 
Toddy y  Sent,  to  support  the  replication.  Where  the  husband  is  abroad 
with  no  probable  expectation  of  return,  the  wife,  with  a  view  to  her  necessary 
support,  must  be  considered  in  the  situation  of  a /erne  sole.  This  was  the  prin- 
ciple laid  down  in  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  857 ;  Sparrow  v.  Car- 
ruthers  (cited  in  1  T.  R.  7,  2  Bl.  1197),  and  Walford  v.  Duchess  De  Pienne, 
2  Esp.  5d4,  and  recently  confirmed  in  £x  parte  Franks,  7  Bingh.  762,  where 
the  wife  of  a  felon,  sentenced  to  transportation  for  seven  years  only,  was  held 
competent  to  carry  on  trade  as  &/eme  sole,  although  her  husband  still  remained 
in  the  hulks.  In  Belknap's  case  rCo.  Lit.  183,  a;  1  B.  &  P.  357,  note),  the 
wife  was  entitled  to  sue,  although  ner  husband  was  only  banished  till  he  should 
obtain  the  king's  favour;  Year  Book,  1  H.  4,  1  a:  and  Margery  Weyland's 
«t86j  Co.  lit.  188  a,  is  to  the  same  effect.  Marshall  v.  Button,  8  T.  R.  545, 
*2951  ^°^7  decides  that  the  receipt  of  a  separate  maintenance  does  not  '''exnose 
^  a  wife  to  the  liabilities  of  a  feme  sole.    [Aldebbon,  J.    The  replica- 
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tion  here  does  not  oontain  any  avennent  that  the  defendant's  promise  was  made 
while  the  husband  was  abroad.]  That  is  involved  in  the  allegation  that  her 
husband  became  bankrupt  and  absconded  before  the  promises,  and  the  want  of 
a  more  precise  averment  can  only  be  objected  to  on  special  demurrer. 

TiNDAL,  C.  J.  The  replication  is  bad  in  substance',  for  it  contains  no  ex- 
press avennent  that  the  defendant's  promise  was  made  during  the  absence  of 
her  husband,  nor  any  e<|uivalent  allegation ;  so  that  the  question  meant  to  be 
raised  cannot  be  determined  on  this  record.  A  mere  slip  of  the  pleader,  how- 
ever, we  should  allow  to  be  amended,  if  the  groundwork  of  the  plaintiff's  argu- 
ment were  not  entirely  wanting.  The  principle  established  by  the  case  of  Mar- 
shall V.  Button  is,  that  nothing  but  the  civil  death  of  the  husband,  or  something 
tantamount,  will  subject  a  wife  to  the  liabilities  of  a  feme  9oU;  and  looking  at 
the  facts  of  this  case  which  cannot  be  altered,  the  replication  does  not  state 
such  an  involuntary  absence  of  the  husband,  as,  within  the  principle  of  forma 
decisions,  can  communicate  to  the  wife  the  privileges,  or  affect  her  with  the 
liabilities  of  9k  feme  aole.    It  alleges  no  more  than  a  temporary  absconding. 

Oaselke,  J.  I  am  of  the  same  opinion.  In  the  cases  in  which  the  wife 
has  been  held  liable  during  her  husband's  absence  abroad,  the  husband  has 
either  been  a  foreigner,  or  in  a  situation  which  precluded  return.  No  such 
absence  appears  in  the  present  case ;  and  if  this  replication  were  held  sufficient, 
the  wife  would  be  liable  whenever  a  husband  absconds. 

BosANQUET,  J.  I  am  of  the  same  opinion.  In  the  case  of  transportation, 
it  is  the  duty  of  the  party  to  stay  "^abroad ;  here,  it  was  his  duty  to  r^aaa 
return.  Here,  too,  the  husband  is  an  Englishman.  In  De  Gaillon  v.  ^ 
L'Aigle,  and  Walford  v.  Duchess  de  Pienne,  the  husband  was  a  foreigner, 
which  makes  an  essential  difference  in  the  case.  If  this  absence  were  sufficient, 
a  wife  must  be  considered  Vkfeme  sole  whenever  a  husband  absoonds. 

Alderson,  J.  Lord  Coke  explains  what  is  meant  by  calling  abjuration  a 
divorce  between  husband  and  wife  :  <<  Sed  opus  est  interpreU;  for  by  law  no 
subject  can  be  exiled  or  banished  his  country,  whereby  he  shall  perdere  par 
iriam,  but  by  authority  of  parliament,  or  in  case  of  abjuration ;  and  that  most 
be  upon  an  ordinary  proceeding  of  law,  as  it  was  in  this  case  of  Weyland." 
He  had  before  said,  ''An  abjuration,  that  is,  a  deportation  for  ever  into  a 
foreign  land,  like  profession  (whereof  our  author  speaketh  here),  is  a  civil 
death ;  and  that  is  the  reason  that  a  wife  may  bring  an  action,  or  may  be  im- 
pleaded during  the  natural  life  of  her  husband.  Ajnd  so  it  is  if  by  act  of  par- 
liament the  husband  be  attainted  of  treason  or  felony,  and  during  his  life  is 
banished  for  ever,  as  Belknap,  &c.,  was;  this  is  a  civil  death,  and  the  wife  may 
sue  as  2k  feme  sole"    Here,  there  is  no  more  than  a  charge  of  felony. 

Judgment  for  Defendant 
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Two  persona,  not  partners,  who  oonoor  in  giying  an  order  for  one  undiTided  parcal  of 
goods,  are  not  Uierefore  liable  jointly  to  Uie  seller,  if  upon  the  whole  of  the  traiuAO- 
tion  the  intention  of  the  parties  appears  to  have  been  that  the  bayers  should  be  WTe- 
raUy  responsible  for  the  amount  of  their  reapective  interests  in  the  goods. 

Assumpsit  for  the  price  of  com  sold  and  delivered  by  the  plaintiffs  to  the 
defendants.  Plea,  general  issue.  At  the  trial  before  Alderson,  J.,  York  Spring 
assizes,  1882,  a  venUct  was  taken  for  the  plaintiffs  for  623/.  7t.  5ii.,  subject  to 
the  opinion  of  the  Court  on  the  following  case : — 

The  plaintiffs  were  partners,  trading  at  Hamburgh,  under  the  firm  of  Messrs. 
John  Fisher  and  Co.  The  defendant,  Lupton,  was  an  oil  merchant  at  Leeds, 
and  had  had  previous  dealings  in  com  with  the  plaintifBk     The  defendant, 
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Wood,  was  a  corn  miller  at  Headineley,  near  Leeds,  and  before  the  transaction 
of  the  1st  December,  1830,  hereinmer  mentioned,  and  out  of  whioh  this  action 
arose,  had  not  had  any  dealings  with  the  plaintiffs. 

The  defendants  were  never  in  partnership  as  general  partners.  On  the  1st 
December,  1830,  the  defendants  gave  an  order  to  Slater,  the  plaintiffs'  agent, 
which  was  reduced  into  writing  by  the  defendant,  Lupton,  in  the  following 
terms : — ''  Ordered  of  the  house  of  John  Fisher  and  Co.,  Hambro',  a  smau 
loading  of  wheat,  say  750  or  800  quarters  of  the  best  red  wheat,  selected  from 
the  most  favoured  districts,  where  it  can  be  procured  the  most  free  from  sprouts, 
the  heaviest  in  weight,  and  the  best  in  colour.  As  to  the  price,  it  is  left  to 
their  discretion,  minding  to  pay  proper  attention  to  our  interests,  both  in  that 
u  well  as  time  of  purchase ;  and  to  effect  said  purchase  immediately,  if  it  is 
:mqd-|  ima^ned  betwixt  the  present  time  and  Christmas,  to  be  done  the  *best. 
^  Payment  for  the  same  to  be  drawn  upon  each  of  us  in  the  usual  manner } 
supposing  that  this  is  for  one-third  part  thereof  to  be  drawn  on  the  purchase, 
ud  the  other  two-thirds  at  the  time  of  shipment  and  handing  bill  of  lading." 

Slater  transmitted  a  copy  of  this  order  to  the  plaintiffs,  and  in  a  letter  &om 
him  accompanying  it,  was  the  following  remark  :  '*  Mr.  Wood  lives  at  Heading- 
ley,  near  Leeds,  a  very  good  man,  and  imported  last  season  from  Tiedeman." 

The  plaintiffs,  in  pursuance  of  the  order,  purchased  a  quantity  of  red  wheat 
in  granary  at  Konigsberg,  which  was  to  be  shipped  free  on  board  at  Pillau,  in 
the  spring;  and  on  the  11th  of  January,  1831,  wrote  a  letter  of  that  date,  ad- 
dressed to  ''  Jonathan  Lupton,  Leeds,  and  Thomas  Wood,  Headingley,  near 
Leeds,"  in  which,  among  other  things,  they  stated,  "  We  have  made  a  purchase 
for  your  joint  account,  of  756  quarters  fine  red  wheat." — "  For  the  first  one- 
thiid  of  the  price,  amounting  to  756^.,  we  have  this  day  drawn  at  three  months, 
payable  in  London,  378?.  Mr.  J.  Lupton,  1  ^_^  ^  ,  ^  „ 

378/.Mr.T.W^,    P^°^^"^- 

756/. 
^'And  we  hereby  bind  ourselves  to  you  for  the  regular  delivery  of  this  wheat." 
—"On  the  25th  of  February  we  will  value  on  each  of  you  in  like  mannet  at 
three  months  date,  for  378/." 

The  phuntifis  drew  two  bills,  dated  the  11th  of  January,  in  conformity  with 
this  advice. 

February  17, 1881,  Lupton  wrote  as  follows  to  the  plaintifi : — '<  Neighbour 
Slater  has  informed  myself  and  T.  Wood  of  what  you  have  done  for  us  regard- 
ing the  wheat." — **  I  feel  disposed  to  give  you  directions  to  make  sales  again 
^2991  ^^  ^^^  wheat,  if  you  can  realisse  for  us  *k  price  of  67s.  or  708.  per  quar- 
-'  ter.  I  have  not  altogether  the  authority  of  my  Co.  in  the  business,  but 
I  think  he  will  approve  of  this  measure." 

Februanr  25, 1831,  the  plaintiffs  wrote  an  answer,  addressed,  as  their  letter 
of  the  11th  of  January,  to  Jonathan  Lupton,  Leeds,  and  Thomas  Wood, 
Headingley,  near  Leeds,  dissuading  a  resale  of  the  wheat,  and  adding: 
'^Meantime,  agreeable  to  the  terms  of  the  contract,  we  have  again  paid  one- 
third  amount  on  account  of  the  purchase,  and  we  this  day  took  the  liberty  of 
filing  for  our  reimbursement,  at  three  months,  payable  in  London, 

180/.  1 
195Z. 
200/. ' 
175/.  j 

''And  we  hereby  renew  our  guaranty  given  on  the  11th  ult.,  that  we  hold  you 
both  harmless  for  the  advance  up  to  the  period  of  lading  and  invoice." 

The  plaintiffs  drew  bills  in  conformity  with  this  advice,  and  apprised  Lupton 
by  letter  of  April  26,  1831,  that  they  had  despatched  the  wheat;  at  the  same 
time  they  forwarded  an  invoice,  and  drew  upon  him  one  bill  of  exchange  of  the 
same  date  as  the  letter,  for  448/.  7<.  5c/.  at  three  months,  and  a  similar  bill  for 


our  order  on  Jonathan  Lupton, 
our  order  on  Thomas  Wood." 
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448/.  7s.  6^.  on  the  defendant^  Wood :  this  was  for  the  remaimng  one-third  of 
the  price  of  the  wheat,  and  for  charges.  The  letter  was  addressed  like  those 
which  preceded  it,  to  Lnpton,  at  Leeds,  and  Wood,  at  Headinglej,  near  Leeds; 
and  the  invoice  stated  the  wheat  to  he  shipped  by  order  and  on  aceoont  of 
Lupton,  Leeds,  and  Wood,  Headingley,  near  Leeds.  The  wheat  was  duly 
shipped  from  PiUau  for  Goole;  the  bill  of  lading  was  forwarded  from  Pillaii  to 
the  plaintiffs,  at  Hamburg ;  and  by  them  was  endorsed  and  forwarded  to  the 
defendants  in  the  letter  of  the  26th  of  April,  and  on  coming  to  the  *pos-  ^^ 
session  of  the  defendants,  was  endorsed  by  each  of  them.  The  wheat  ^ 
was  deliyered  at  Ooole,  the  port  of  discharge,  and  the  freight  and  charges  were 
paid  by  Lnpton,  partly  in  cash  and  partly  by  a  bill  drawn  by  Wood.  It  was 
afterwards  shipped  for  Jjeeds,  and  on  its  arrival  was  forthvrith  eonally  divided 
between  the  defendants,  before  it  was  warehoused.  The  bills  drawn  on  the 
11th  of  January,  1831,  were  regularly  paid,  when  due,  by  each  of  the  defen- 
dants ;  but  on  the  delivery  of  the  wheat,  they  began  to  complain  of  the  quality, 
and  on  the  8d  of  May,  1831,  Lupton  sent  to  Slater,  the  plainti&'  agent^  t 
sample,  with  a  note  complaining  of  the  bad  quality  of  the  wheat.  On  the  11th 
of  3Iay,  the  defendant,  Lupton,  in  consequence  of  the  dispute  respecting  the 
quality  of  the  wheat,  wrote  a  letter  of  complaint  to  the  plaintiffs,  in  which  he 
styled  the  defendant.  Wood,  ^<  the  half  owner."  And  forwards  addressed  a 
letter  to  Slater  on  the  same  subject,  in  which  he  said,  <'  J.  L.  and  T.  W.  mean 
to  pay  20s.  per  pound,  but  they  can  only  pay  after  beine  fiairly  dealt  with." 

Ultimately,  the  bills  dated  the  25th  of  February,  1881,  were  accepted  by 
each  of  the  defendants,  but  ^ were  dishonoured  when  due,  in  oonseoueDce  of  the 
dispute  as  to  the  quality  of  the  wheat.  One  of  the  plaintifib  was  then  at  Leeds, 
and  a  negotiation  took  place  as  to  the  renewal  of  these  bills,  and  an  allowance 
on  account  of  the  bad  quality  of  the  wheat ;  and  renewed  bills  were  ultimately 
accepted  in  lieu  of  the  dishonoured  bills  of  February  25,  1831. 

The  two  dishonoured  bills  of  25th  of  February,  1831,  drawn  upon  defendant) 
Lupton,  were  delivered  by  Slater  to  him,  in  lieu  of  his  renewed  acceptance; 
and  the  two  bilb  of  the  same  date,  drawn  upon  Wood,  were  delivered  to  him 
in  like  manner,  upon  his  accepting  a  renewed  bill  for  the  amount  of  them. 
The  defendant,  Lupton's,  '''renewed  acceptance  was  reffularly  paid  when  r^Q^ 
due ;  but  the  defendant,  Wood's,  was  didionoured,  and  he  became  bank-  ^ 
rupt  in  July,  1831. 

This  action  was  brought  to  recover  that  part  of  the  price  which  remained 
unpaid,  in  consequence  of  Wood's  acceptance  being  dishonoured.  A  deduction 
of  200/.  from  the  price  was  aereed  to  on  the  trial  of  the  cause,  on  condition  that 
the  defendant  Lupton  would  undertake  not  to  bring  any  action  against  the 
plaintiffs  for  deficiency  of  quality ;  and  the  question  for  the  opinion  of  the 
court  was,  whether,  at  the  commencement  of  the  action,  the  defendants  were 
jointly  liable  for  so  much  of  the  price  of  the  com  as  then  remained  unpaid. 

TaiMy,  Seijt.,  for  the  plaintifis.  The  defendants,  although  not  general  part- 
ners, having  concurred  in  giving  am  order  for  an  undivided  parcel  of  wheat^  are 
jointly  liable  to  the  plaintifi.  Waugh  t;.  Carver,  2  H.  Bl.  286.  WhateTcr 
might  have  been  the  arran^ment  between  themselves,  their  contract,  as  it 
respects  the  plaintiffs,  is  a  joint  contract,  rendering  each  defendant  responsible 
for  the  whole.     The  order  is  given  by  both ;  they  s^ak  in  it  of  "  our  iiUeretii; 


February  25,  guarantee  both  up  to  the  time  of  lading,  and  forward  only 
one  invoice  and  one  bill  of  lading.  If  the  pkintilfo  had  failed  to  obserre 
their  guaranty,  the  defendants  must  have  joined  in  an  action  for  damages : 
for  the  mere  fact  of  payment  by  separate  bills  will  not  render  a  contiac* 
several,  which  was  in  its  inception  joint.  Thus,  in  *Anderson  v.  Mar-  rtgQo 
tindale,  1  Bast,  497,  it  was  held,  that  a  covenant  to  and  with  A.,  his  *• 
executors,  administrators,  and  assigns,  and  to  and  with  B.,  and  her  assigns, 
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to  pay  an  annaity  to  A.,  his  •exeeators,  &c.,  dnrinj^  B/s  life,  was  a  joint  cove- 
nant to  A.  and  B.^  in  which  thej  had  a  joint  legal  interest,  although  the  benefit 
were  for  A.  only;  and,  that  therefore  on  the  death  of  A.,  the  right  of  action 
surriyed  to  B.,  and  A/s  administrators  could  not  sue  on  the  covenant :  and  in 
Hesketh  v.  Blanchard,  4  East,  144,  where  A.,  having  neither  money  nor  credit, 
offered  to  B.,  that  if  he  would  order  with  him  certain  goods  to  be  shipped  upon 
an  adventure,  if  any  profit  should  arise  from  them,  B.  should  have  half  for  his 
troable,  it  was  held,  that  such  a  oohtract  constituted  a  partnership,  ^^uoad  third 
persons,  though  as  between  A.  and  B.  it  was  only  an  agreement  to  pay  for 
trouble  and  credit 

WUde,  Seijt.,  for  the  defendants,  contended,  that  taking  the  whole  of  this 
transactioD  into  consideration,  it  was  manifestly  the  intention  of  the  parties  on 
both  sides,  that  the  contract  by  Lupton  and  Wood  should  be  several.  By  the 
terms  of  the  order,  the  bills  in  payment  were  to  be  drawn  on  ecich  of  the  defen- 
dants; the  plaintiffs'  letters,  the  mvoice,  and  bill  of  lading,  were  addressed  to 
the  defendants  at  their  several  residences,  Leeds  and  Headingley ;  the  bill  of 
lading  was  endorsed  by  each  separately ;  and  separate  bills  of  exchange  were 
drawn  upon  and  accepted  by  them.  These  circumstances,  taken  togeUier,  far 
outweighed  a  few  loose  expressions  which  seemed  to  point  to  a  joined  interest; 
and  the  effect  of  the  contract  must  depend  upon  the  intention  of  the  parties,  as 
it  was  to  be  collected  from  the  whole  of  their  conduct  and  writings. 
*3031      *  ^<i^y  having  been  heard  in  reply,  the  court  took  time  to  look  into  the 

^  correspondence,  and  judgment  was  now  delivered  by 
TiNDAL,  C.  J.  There  is  no  question  in  this  case  as  to  any  partnership, 
inter  se,  between  the  defendants ;  for  the  case  states  expressly  that  there  was  no 
general  partnership  between  them :  and  the  further  statement,  that  each  was 
to  pay  for  his  own  moiety  of  this  particular  cargo ;  that  the  freight  and  charges 
were  paid  by  the  money  of  each ;  and  that  the  cargo  was,  upon  its  arrival  at 
Leeds,  equally  divided  between  them  before  it  was  warehoused ;  sufficiently 
show  there  could  be  no  such  joint  interest,  in  profit  and  loss,  in  this  particular 
transaction,  as  is  essential  to  constitute  a  partnership.  But  the  question  is, 
whether  the  wheat  was  sold  to  the  defendants  upon  a  joint  contract ;  that  is, 
whether,  upon  the  correspondence,  and  other  facts  set  out  in  the  ease,  the 
defendants  gave  the  plaintiffs  reason  to  understand  and  believe  that  they  had 
the  joint  security  of  both  defendants  for  the  whole  cargo ;  or  whether  the  fair 
inference  to  be  drawn  by  any  reasonable  men, — and  if  so,  the  plaintiffs  must  be 
taken  to  have  drawn  such  inference  themselves, — ^was  not,  that  each  of  the 
defendants  contracted  separately  for  his  moiety  of  the  joint  cargo.  And  upon 
looking  at  the  whole  of  the  correspondence,  and  other  circumstances  of  the 
caae,  the  latter  appears  to  us  to  be  the  proper  conclusion.  That  there  are  some 
expressions  in  the  letters,  which,  if  taken  separately,  raise  an  ambiguity,  must 
be  admitted ;  unless  such  had  occurred,  no  dispute  or  question  could  have  arisen ; 
bat  we  think  the  preponderance  very  great  in  favour  of  the  construction,  that 
the  contract  of  sale  was  separate,  and  not  joint.  The  plaintiffs  rely  on  the 
original  order  being  signed  by  both  the  defendants;  and  that  the  defendants 
*3041  ^'^  informed,  in  reply,  that  a  purchase  has  *been  made  on  their  joint 

-*  account  This  is  the  strongest  expression  in  favour  of  the  plaintiffs' 
construction.  But,  on  the  other  hand,  the  original  order  itself  states  that 
Inpayment  for  the  same  is  to  be  drawn  upon  each  of  the  defendants,''  which 
imports  more  clearly  a  separation  of  interest  and  of  liability :  and  the  further 
feet,  that  the  plaintiffs,  on  each  occasion,  draw  a  bill  for  one  moiety  of  the 
price  on  one,  and  for  the  other  moiety  on  the  other  defendant, — a  circumstance 
by  no  means  usual  in  a  joint  contract, — ^leads  to  the  same  conclusion.  Why 
should  the  plaintiffs'  aeent,  on  transmitting  the  order,  give  information  of  the 
solvency  of  the  defendant  Wood,  who  was  before  a  stranoer  to  them,  if  the 
defendant  Lupton,  who  had  dealt  with  them  before,  was  liable  to  the  whole 
of  the  demand  ?    The  very  form  of  the  address  of  each  letter  to  each  defendant, 
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with  his  separate  place  of  abode,  the  form  of  the  hivoiee,  and  the  endonement 
of  the  bill  of  lading  by  each  defendant  separately,  agree  with  the  suppositioD 
that  the  contract  was  several,  not  joint.  The  propoaid  to  the  phdntifis  by  the 
defendant  Lupton,  in  his  letter  of  the  17th  Febmaiy,  that  the  pLuntiffs  should 
resell,  in  which  he  states  that  he  has  not  altogether  the  aathority  of  Wood, 
whom  in  that  letter  he  calls  his  "  Co.,"  but  in  the  letter  of  the  11th  May,  calls 
<<  the  half  owner,"  all  point  to  separate  interests  in  the  distinct  mmeties.  In 
the  plaintiffs'  letter  of  the  20th  February  to  both  the  defendants,  the  expression 
occurs,  "  we  hold  you  both  perfectly  harmless  for  the  advances,  up  to  the  period 
of  the  bill  of  lading ;"  an  expression  more  compatible  with  the  supporition  that 
the  plaintifi  were  treating  with  the  defendants  separately,  than  as  jointly 
liable.  It  is  from  these,  and  some  other  expressions  of  a  similar  natm«,  that 
we  infer  the  defendants  purchased  each  of  them  a  moiety  of  the  cargo  by  the 
order,  and  that  the  plaintiffs  must  have  known  such  to  be  the  hcit:  and  as  this 
is  the  '''conclusion  to  which  we  think  the  jury  ought  to  have  arrived  upon  pMne 
this  statement  of  faiots,  we  direct  the  po$tea  to  be  delivered  to  the  de>  ^ 
fendimts.  Judgment  for  defendants. 


SWANSBOROUGH  v.  COVENTRY.    Nov.  18. 

The  plaintiff  nurcliaaed  a  house  of  A.,  and  the  defendant  at  the  same  time  purchased 
of  A.  the  aqjoining  land,  upon  which  an  erectioa  of  one  stoTy  high  had  formeiiy  stood. 
In  the  conveyance  to  the  plaintiff,  his  hohae  was  described  as  bounded  by  bmldiag 
ground  belonging  to  defendant :  Held,  that  defendant  was  not  entitled  to  build  to 
a  greater  height  tiian  one  story,  if  by  bo  doing,  he  obstructed  plaintiff*B  lights. 

Cask,  for  a  nuisance  committed  by  obstructing  the  plaintiff's  anoient  lights. 
Plea,  not  guilty. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Baster  tenn,  it  ap- 
peared that,  as  well  as  the  plaintiff's  dwelling  house,  as  also  the  site  apon 
which  the  defendant  had  since  erected  the  house  which  formed  the  sahject  of 
this  action,  and  which  site  adjoined  immediately  to  the  plaintiff's  dwelliag 
house,  were,  in  the  year  1831,  the  property  of  the  postmaster-general,  formiBg 
part  of  the  old  post  office ;  and  that  on  the  6th  May  of  that  year,  hoth  were 
put  up  to  auction  in  two  lots,  among  several  others,  and  were  sold  at  the 
same  time ;  the  former  lot  to  the  plaintiff,  the  latter  to  the  defendant.  The 
plaintiff's  dwelling  house  was  conveyed  to  him  by  deed  of  feofiment  of  the 
29th  August,  1831,  <<  with  all  the  lights,  easements,  rights,  privileges,  Vi^ 
appurtenances  to  the  same  belonging,  or  in  anv  way  appertaining;"  and  was 
described  in  the  deed  as  '<  bounded  on  the  east  by  a  piece  of  ground,  deserihed 
in  the  particulars  of  sale  as  a  piece  of  freehold  buildinff  nround,  oonstitatiog 
Lot  11  at  the  aforesaid  sale  purchased  by  John  Coventry.^'  It  appeared  ^^^ 
at  the  trial,  that  the  plaintiff's  house  was  an  ancient  house,  having  enjoyed 
the  use  of  the  front  windows  of  the  first  and  upper  stories  free  from  intemptio&i 
but  '''that  there  had  been,  for  a  long  time,  erected  upon  the  site  of  the  r^^^ 
defendant's  lot,  a  building  of  one  storr  high,  belonging  to  the  post  office,  ^ 
which  obstructed  the  enjoyment  of  the  windows  upon  the  ground  floor  of  the 
plaintiff's  house.  That  building  had  been  pulled  down,  and  the  mat^s 
removed,  about  a  year  before  the  sale  took  place,  by  order  of  the  po8tma8t8^ 

Seneral ;  and  upon  the  site  of  that  building  the  defendant  had  ereeted  the 
Wellins  house  which  was  now  complained  of,  which  exceeded  the  hei||;hi  of  the 
former  buildiuff,  and  obstructed  as  well  the  lower  as  the  upper  wmdows  of 
the  plaintiff's  house. 

A  verdict  having  been  obtained  for  the  plaintiff,  with  7/.  10s.  dami^  ^^ 
ject  to  a  rule  for  increasing  them  to  !&/.,  or  for  entering  a  nonsaii)  as  the 
Court  should  think  fit, 
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Jonesy  Seijt.y  ii>tained  a  mie  nisi  to  enter  a  non-suit.  He  contended,  that 
the  plaintiff,  having  purchased  under  the  same  title  as  the  defendant,  at  the 
same  time,  and  with  full  notice  that  the  land  purchased  by  the  defendant 
was  to  be  appropriated  to  building,  must  be  taken  to  have  purchased  subject  to 
that  inconveniencey  and,  therefore,  could  not  sustain  this  action. 

WUdCf  Seijt.,  showed  cause.  The  defendant  cannot  stand  in  a  better  situation 
thsD  the  vendor  under  whom  he  claims.  But  the  vendor,  having  granted  to 
the  plaintiff  a  house,  with  all  lights,  rights,  easements,  and  appurtenances, 
oonld  not  afterwards  derogate  from  his  own  grant  by  obstructing  the  plain- 
tiff's lights ;  and  if  so,  neither  can  the  defendant,  in  Palmer  v.  Fletcher,  1 
Lev.  122,  it  was  resolved  that  where  a  man  builds  a  new  house  on  part  of  his 
^AQYI  lands,  and  after  sells  the  house  to  one,  and  '''the  lands  to  another,  he 
J  cannot  obstruct  the  lights.  So  in  Riviere  v.  Bower,  1  By.  and  Mo.  24, 
where  the  owner  of  a  house  divided  it  into  two  tenements,  and  let  one  of 
them ;  it  was  held,  that  the  lessee  was  liable  to  an  action  on  the  case  for  ob- 
stracting  windows  existing  in  the  landlord's  house  at  the  time  of  the  demise, 
though  of  recent  construction,  and  though  no  stipulation  was  made  against  the 
obstruction.  At  all  events,  the  defendant  should  have  confined  his  building  to 
a  single  story,  the  height  of  the  erecdon  which  had  formerly  existed.  No  argu- 
ment can  be  raised  on  the  custom  of  London,  because  the  defendant  gave  no 
evidence  of  the  custom,  which  he  should  have  done  if  he  meant  to  rely  on  it. 
Day  V,  Savage,  Hob.  85. 

Joiiet.  The  building  bv  the  defendant  is  no  derogation  from  the  grant  to 
the  plaintiff,  because,  by  tne  express  language  of  that  grant,  the  plaintiff  took 
his  house,  bounded  by  the  defendant's  building  ground.  He  took  it,  therefore, 
subject  to  future  erections,  or  the  words  building  ground  are  without  meaning. 
And  the  ground  being  clear  at  the  time  of  the  purchase,  the  defendant  had  no 
means  of  knowing  the  height  of  erections  formerly  standing.  He  took  the 
land,  therefore,  as  any  other  building  ground,  applicable  to  any  kind  of  erec- 
tion. (Air.  adv,  vult, 

TiNDAi.,  C.  J.  In  this  action,  which  is  brought  for  a  nuisance  alleeed  to  have 
been  committed  by  the  defendant,  in  obstructing  the  ancient  li^ts  of  the 
plaintiff's  messuage,  the  question  made  by  the  parties  is,  whether  the  defendant 
is  justified  in  obstructing  all  or  any  of  the  plaintiff's  windows :  the  defendant 
*3081  ^°^^^^^S  ^P^°  *^^^  "S^^  ^  obstruct  all,  the  plaintiff  denying  such  right 
-^  as  to  any.  It  appears,  that  as  well  as  the  plaintiff's  dwelling  house,  as 
also  the  site  upon  which  the  defendant  has  since  erected  the  house  which  forms 
the  subject  of  this  action,  and  which  site  joined  immediately  to  the  plaintiff's 
dwelling  house,  were,  in  the  year  1831,  the  property  of  the  postmaster-general, 
forming  part  of  the  old  poet  office ;  and  that  on  the  6th  May  of  that  year  both 
were  put  up  to  auction  in  two  lots  (amongst  several  others),  and  were  sold  at 
the  same  time ;  the  former  lot  to  the  plaintiff,  the  latter  to  the  defendant.  The 
plaintiff's  dwelling  house  was  conveyed  to  him  by  deed  of  feoffment  of  the 
29th  August,  1831,  with  ''all  the  lights,  easements,  rights,  privileges,  and  ap- 
pnrtenances  to  the  same  belonging  or  in  anywise  appertaining,"  and  was  de- 
scribed in  the  deed  as  ''bounded  on  the  east  by  a  piece  of  ground  described  in 
the  particulars  of  sale  as  a  piece  of  freehold  building  ground  constituting  Lot 
11,  at  the  .aforesaid  sale,  purchased  by  John  Coventry."  It  appears  further  at 
the  trial,  that  the  plaintiff's  house  was  an  ancient  house,  having  enjoyed  the 
use  of  the  front  windows  of  the  first  and  upper  stories  free  from  interruption  3 
hot  that  there  had  been  for  a  long  time  erected  upon  the  site  of  the  defendant's 
lot,  a  building  of  one  story  high,  belonging  to  the  post  office,  which  obstructed 
the  enjoyment  of  the  windows  upon  the  ground  floor  of  the  plaintiff's  house. 
This  building  had  been  pulled  down,  and  the  materials  removed  about  a  year 
before  the  sale  took  place,  by  order  of  the  postmaster-general;  and  upon  the 
aite  of  this  building  the  defendant  has  erected  the  dwelling  house  which  is  now 
compLiined  of,  which  exceeds  the  height  of  the  former  building,  and  obstructs 
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as  well  the  lower  as  the  upper  windows  of  the  plaintiff's  house.  Upon  this 
state  of  facts,  the  plaintiff  contends  that  the  defendant  had  no  right  to  erect  a 
huilding  on  the  lot  purchased  by  him,  '''so  as  to  obstruct  any  of  the  win-  p^ong 
dows  of  the  plaintiff's  dwelling  house.  The  defendant,  on  the  other  *- 
hand,  contends  that  he  had  a  right  to  build  to  any  extent  he  thoo^t  proper, 
notwithstanding  the  obstruction  of  all  the  plaintiff's  lights. 

It  is  well  established  by  the  decided  cases,  that  where  the  same  person  pos- 
sesses a  house,  having  the  actual  use  and  enjoyment  of  certain  lights,  and  also 
possesses  the  adjoining  land,  and  sells  the  house  to  another  person,  although 
the  lights  be  new,  he  cannot,  nor  can  any  one  who  claims  under  him,  bmid 
upon  the  adjoining  land  so  as  to  obstruct  or  interrupt  the  enjoyment  of  those 
lights.  The  principle  is  laid  down  by  Twisden  and  Wyndham,  Js.,  in  the  case 
of  Palmer  v.  Fletcher,  1  Lev.  122,  '<  That  no  man  shall  derogate  from  his  owd 
grant."  The  same  law  was  adhered  to  in  the  case  of  Cox  v,  Matthews,  1  Ventr. 
237;  by  Holt,  C.  J.,  in  Rosewell  v.  Pryor,  6  Mod.  116;  and,  lastly,  in  the 
later  case  of  Crompton  v.  Richards,  1  Price,  27.  And  in  the  present  case,  the 
sales  to  the  plaintiff  and  the  defendant  being  sales  by  the  same  vendor,  and 
takine  place  at  one  and  the  same  time,  we  think  the  rights  of  the  partaes  are 
brought  within  the  application  of  this  general  rule  of  law.  It  is  contended, 
however,  on  the  part  of  the  defendant,  that  the  oircumstanoes  of  this  case  form 
an  exception  to  the  general  rule,  inasmuch  as  it  appears,  by  the  description  of 
the  plaintiff's  own  conveyance,  that  his  house  was  bounded  by  a  piece  of  ground, 
described  in  the  particulars  of  sale  as  building  ground,  and  purchased  by  the 
defendant ;  that  such  description  operated  as  notice  to  the  plaintiff  tiut  be 
bought  subject  to  the  defendant's  right  to  build ;  and  as  there  wa8*no  restrictioQ 
or  limitation  as  to  the  exercise  of  such  right,  he  might  build  "Ho  any  ^^^0 
extent  or  height  which  he  thought  proper,  although  to  the  obstruction  *- 
of  the  plaintiff's  lights,  without  any  derogation  of  the  grant  of  the  vendor  to 
him.  Bnt  we  think,  with  reference  to  the  facts  in  this  case,  this  condnsion 
cannot  follow.  The  vendor  conveyed  to  the  plaintiff  a  messuage,  with  all  its 
lights  and  easements,  without  any  restriction  or  qualification;  and  we  think  it 
would  be  attributing  too  much  force  to  the  description  of  boundary  in  diis  case, 
if  it  was  to  be  held  to  operate,  indirectily,  to  the  destruction  of  the  rights 
expressly  conveyed  by  the  deed.  The  very  term  "  building  ground"  is  a  loose 
and  general  expression ;  and  may  be  satisfied  as  well  by  the  power  of  erectiDg 
a  buflding  which  should  leave  the  plaintiff's  lights  altogether  undistorbed,  or 
partially  obstructed  only,  or  altogether  blocked  up.  The  question  therefore  is, 
what  is  the  meaning  most  consistent  with  the  grant  of  the  vendor  to  both  par- 
ties ?  And,  as  we  find  that,  in  point  of  fact,  tnere  had  been  a  building  on  the 
ground  in  question,  for  a  very  long  period  of  time,  and  recentiy  demolished, 
which  extended  only  to  the  height  of  the  first  floor  of  the  plaintiff's  honse,  ve 
think  this  gives  the  limit  and  extent  intended  by  the  terms  in  the  deseription, 
so  as  at  once  to  satisfy  those  terms,  and  at  the  same  time  to  prevent  the  vendor 
from  frxistrating  his  own  grant.  This  is  in  effect  not  a  contradiction,  bnt  an 
explanation  of  the  terms  of  the  grant.  It  is  urged  that  the  defendant  ooold 
not  be  aware  of  any  such  restriction  at  the  time  of  his  purchase,  as  the  building 
was  no  longer  in  existence.  But  it  is  clear  that  the  defendant  could  not,  under 
a  convevance  to  himself  by  such  a  description,  erect  a  building  which  should 
injure  the  rights  of  strangers;  some  inquiry,  therefore,  would  l>e  necessary  on 
his  part  before  he  could  know  the  extent  of  his  rights;  and  the  same  inquiry 
which  would  inform  him  as  to  the  rights  of  strangers  would  also  '^'give  ^^^ 
him  information  as  to  the  rights  belonging  to  the  plaintiff's  house.  By  ^ 
this  construction,  both  parties  have  the  benefit  of  their  respective  grants;  the 
plaintiff  has  the  enjoyment  of  those  rights  which  the  premises  possessed  in  the 
hands  of  the  vendor,  and  the  defendant  has  the  right  to  build  to  the  extent  of 
the  former  building.  As  to  the  custom  of  London,  as  no  evidence  was  given, 
it  is  altogether  unnecessary  to  discuss  it.     We,  therefore,  think  the  verdict 
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Bhoold  stand  7L  10s.,  being  the  damages  oooasionod  to  the  plaintiff  by  the 
defendant's  bnilding  to  a  greater  height  than  he  had  the  right  to  do. 

Judgment  for  plaintiff  acoordinglj. 


EVANS,  Demandant;  GMFFTTH,  Tenant;  JONES,  Vouchee.     Nov.  18. 


^  1  W.  4,  0.  70,  i.  14,  the  juriadiotion  of  the  oourts  of  great  session  in  Wales,  as  to 
reeoTeriies,  is  transferred  to  the  Court  of  C.  P. 

The  officer  of  the  court  of  great  session  having  omitted  to  enter  of  record  a  recovery 
duly  suffered  at  bar  in  1804,  the  Court  of  C.  P.  ordered  it  to  he  done  rnmepro  tune, 
under  sect.  27  of  1  W.  4,  o.  70,  which  gives  that  Court  the  like  power  to  amend  a 
recovery  of  the  court  of  great  session,  as  if  it  had  been  suffered  in  C.  P. 

In  the  above  recoyery,  suffered  in  the  court  of  great  session  for  the  county 
of  Camarron,  in  the  year  1804,  a  writ  of  entry  was  sued  out  by  the  proper 
demandant  against  the  proper  tenant;  and,  as  well  from  that  writ  as  from  notes 
on  the  back  of  it,  and  other  documents  which  accompanied  it,  and  which  were 
apon  the  files  of  the  court,  it  was  evident  that  the  recovery  between  the  parties 
was  srraigned  at  bar ;  that  the  tenant  appeared  in  person  and  vouched  over  to 
warranty  the  tenant  in  tail,  who  also  appeared  in  person  and  vouched  over  the 
ooBimon  vouchee.  It  appeared  further,  from  a  note  on  the  back  of  the  writ, 
*3121  ^^^  ^^  deputy  prothonotary  of  the  *court  received  the  sum  of  8/.,  the 
1  usual  fee  upon  suffering  a  recovery  where  the  parties  appeared  in  person, 
ftnd  for  entering  the  same  on  the  roll,  and  for  a  transcript  thereof.  But,  upon 
the  strictest  search,  no  record  of  that  recovery,  nor  any  incipitvr  of  a  record, 
was  found  upon  the  rolls  of  the  court,  although  some  recoveries  were  entered 
upon  the  rolls  of  the  same  ereat  session. 

It  was  not  the  practice  of  the  court  to  issue  or  return  a  writ  of  seisin,  and 
none  had  been  issued  in  this  case.  The  tenant  died  some  years  after  the 
recovery. 

Upon  affidavit  of  these  facts,  an  order  having  been  obtained  that  the  person 
in  whose  custody  the  records  of  the  court  of  great  session  are  kept  should  enter 
the  above  recovery  upon  record,  nunc  pro  tunc, 

MerwetkeTj  Seijt.,  on  the  part  of  the  tenant  in  tail,  obtained  a  rule  nisi  to 
duehar^  this  order,  on  the  ground  that  the  jurisdiction  of  the  court  of  great 
flesBion  m  these  matters  was  abolished  by  the  statute  1  W.  4,  c.  70,  and  trans- 
ferred to  the  Court  of  Common  Pleas ;  and  that  the  twenty-sevenUi  section  of 
that  act  only  empowers  the  Court  of  Common  Pleas  to  amend  a  recovery,  not 
to  enter  it  ab  initio  on  record.  But  this  recovery  was  never  executed,  for  no 
writ  of  seisin  was  sued  out  or  returned :  until  the  return  of  that  writ,  a  recovery 
is  incomplete;  Swan  v.  Broome,  3  Burr.  1596,  Sheepshanks  v,  Lucas,  1  Burr. 
410;  and  the  tenant  being  now  dead,  the  writ  cannot  be  executed:  Lewis  d. 
8arl  of  Derby  v.  Witham,  1  Wils.  48. 

Wide,  Seijt.,  in  support  of  the  order.  The  affidavit  states  that  a  writ  of 
seisin  was  never  issued  in  these  recoveries  in  Wales;  and,  at  aU  events,  the 
usoing  it  would  have  been  no  more  than  a  formal  act  of  the  officer  of  the  court. 
*32^1  In  the  cases  referred  to,  the  ^questions  merely  turned  upon  the  sufficient 
^  of  alle^tions  upon  a  special  verdict;  and  in  Ghxxlriffnt  t;.  lUgby,  5  T. 
R»  179,  Lord  A^enyon  said,  ''Lord  Derby's  case  has  always  oeen  considered  as 
&  strange  case ;  and  the  Judges  of  succeeding  times  have  been  astonished  that 
so  appUcation  was  made  to  the  Court  of  Common  Pleas  to  rectify  the  defect  in 
that  recovery,  according  to  the  usual  practice  of  that  court.  There  the 
objection  was,  that  there  was  no  writ  of  seisin,  which  (it  is  well  known)  is  never 
in  &ct  executed.'' 

The  only  question,  therefore,  is  whether  this  Court  has  authority  to  make  a 
proper  record  of  this  recovery  under  1  W.  4,  c.  70,  s.  27,  which  enacts,  that 
"  the  Court  of  Common  Pleas  shall  have  the  like  power  and  authority  to  amend 
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the  records  of  fines  and  recoveries  passed  heretofore  in  any  of  the  ooarts 
abolished  by  this  act,  as  if  the  same  had  been  levied,  suffered,  or  had,  in  the 
Court  of  Common  Pleas." 

As  the  court  of  great  sessions  has  no  longer  any  jurisdiction,  great  incon- 
venience and  injustice  may  be  done,  unless  an  extended  (K>nstmction  be  put  on 
the  word  amend,  which  is  only  used  by  way  of  example,  as  the  mention  of  the 
Warden  of  the  Fleet  in  1  R.  2,  c.  12,  on  which  it  has  been  held,  that  debt 
for  an  escape  lies  against  every  gaoler;  or  the  mention  of  the  bishop  of  Nor- 
wich in  the  statute  of  cireufMpecti  agatis,  18  Ed.  1,  which  has  been  held  to 
extend  to  all  other  bishops.  The  clear  object  of  the  legislature  was  to  give 
this  Court,  in  the  matter  of  Welsh  recoyeries,  all  the  power  which  before 
belonged  to  the  court  of  great  session;  and  it  cannot  be  contended,  that 
while  that  Court  had  authority,  the  entry  now  required  might  not  have  been 
made  at  any  time  as  a  matter  of  pourse. 

*Meretoelher,  .By  no  principle  of  construction  can  the  word  amend  ^^^^ 
be  taken  to  tugnify  create.  Our,  adv.  vult.      ^ 

TiNDAL,  C.  J.  The  question  in  this  case  arises  out  of  an  application  made 
by  certain  persons  daiming  under  Ellen  Jones,  who  suffered  a  common  reeoTery 
in  the  court  of  great  session  for  the  county  of  Carnarvon  in  the  year  1804, 
which  application  calls  upon  this  Court  to  direct  the  person,  in  whose  costodj 
Uie  records  of  the  said  court  of  great  session  are  kept,  to  enter  such  recovery 
upon  record.  It  appears  by  the  affidavits  which  have  been  laid  before  ns,  that 
a  writ  of  entry  was  sued  out  by  the  proper  demandant  against  the  proper 
tenant,  and  as  well  from  that  writ  as  from  notes  on  the  back  of  it,  and  other 
documents  which  accompany  it,  and  which  are  upon  the  files  of  the  Conrt,  it 
is  evident  that  the  recovery  between  these  parties  was  arraigned  at  bar;  that 
the  tenant  appeared  in  person,  and  vouched  over  to  warranty  the  tenant  in  tail, 
who  also  appeared  in  person,  and  vouched  over  the  common  vouchee.  It  ap- 
pears, further,  from  a  note  on  the  back  of  the  writ,  that  the  deputy  prothono- 
tary  of  the  Court  received  the  sum  of  3/.,  which  is  stated  to  be  the  usual  fee 
upon  suffering  a  recovery  where  the  parties  appeared  in  person,  and  for  enter* 
ing  the  same  on  the  roll,  and  for  a  transcript  thereof.  But  upon  the  strictest 
search,  no  record  of  this  recovery,  nor  any  incipitur  of  a  record,  is  found  upon 
the  rolls  of  the  Court,  although  some  recoveries  are  entered  upon  the  rolls  of 
the  same  great  session.  It  seems,  therefore,  established  with  sufficient  cer- 
tainty, that  a  recovery  was  actually  suffered  at  bar  in  the  usual  form,  but  that 
the  officer  of  the  Court,  after  receiving  the  fee  for  entering  the  same  on  record, 
in  violation  of  his  duty,  neglected  to  make  up  the  record.  The  ^enrol-  r^^^^ 
ment  of  common  recoveries  on  the  rolls  of  the  Court  is  merely  for  the  *• 
security  of  the  parties ;  the  suing  out  of  the  writ,  on  which  the  reooveiy  is 
suffered,  the  appearance  of  the  tenant,  the  voucher  and  appearance  of  the 
tenant  in  tail,  the  voucher  over  of  the  common  vouchee,  and  the  consequent 
judgment  of  the  Court  on  his  default,  are  of  the  substance  and  essence  of  the 
recovery.  The  practice  of  entering  these  proceedings  on  the  rolls  of  the  Court 
not  improbably  originate  from  the  statute  28  ElijE.  o.  3,  a.  1,  by  which  it  is 
•enacted  that  the  enrolment  shall  be  made  at  the  request  or  election  of  any 
person ;  and  such  enrolment  is  declared  to  be  of  as  good  force  and  validity  in 
law,  as  the  writs,  &c.,  being  extant  or  remaining,  were  or  ought  by  law  to  be. 
There  can  be  no  doubt,  therefore,  but  that  the  court  of  flrreat  session,  if  it  had 
•rtill  existed,  would,  upon  this  i4>plication,  have  supplied  the  defect  occasioned 
by  the  negligence  of  their  own  officer,  by  directing  the  enrolment  to  be  made, 
nwic  pro  tunc  ;  and  that  this  Court  would  have  done  the  same,  had  the  coBh 
mon  recovery  been  suffered  therein.  But  the  objection  made  to  this  applioa- 
tion  on  the  part  of  the  tenant  m  tail  is,  that  «11  the  power  and  authority  of  the 
courts  of  great  session  in  Wales  ceased  and  determined  at  the  oommeneement 
of  Hie  act  of  1  W.  4,  a.  70,  under  the  provision  of  the  fourteenth  section  of 
thataet;  and  that  the  twenty-seventh  section  gives  no  audi<nity  to  this  Cooxi 
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to  direct  the  reooyei^  to  be  entered  on  record.  The  words  of  the  latter  sec- 
tioDy  if  conetraed  stnotly,  and  to  the  letter,  might  certainly  be  held  to  give 
no  authority  to  this  Court  beyond  that  of  amending  a  record  already  put  upon 
the  roll;  but  we  think  this  provision  of  the  statute  is  remedial,  and,  conse- 
quently, that  it  should  receive,  not  a  strict,  but  so  fieu:  a  liberal  construction, 
u  will  meet  and  remove  the  difficulty  which  the  act  itself  has  created.  For, 
^3161  ^  ^^  ^^  ^^  abolished  the  ^ancient  jurisdiction,  it  has  taken  away  from 
-'  the  subject  that  remedy  which  he  would  otherwise  have  possessed  against 
the  consequences  of  the  neglect  of  the  officers  of  the  Court ;  the  enactment,  there- 
fore, <'  that  the  Court  of  Common  Pleas  shall  have  the  like  power  and  authority 
to  amend  the  records  of  fines  aud  recoveries  passed  heretofore  in  any  of  the  courts 
abolished  by  this  act,  as  if  the  same  had  been  levied,  suffered,  or  had  in  the  Court 
of  Common  Pleas,''  may  be  well  understood  as  a  power  to  enter  up  the  whole 
record  where  the  matenals  are  found  upon  the  files  of  the  Court ;  to  make  a 
good  record  altogether;  and  not  to  be  confined  to  the  amending  of  a  faulty 
record,  or  the  completing  of  a  record  where  a  formal  tncipiiur  onl^  has  been 
put  upon  the  plea  roll.  Many  instances  occur  in  the  books,  of  a  similar  con- 
struction of  statutes :  the  9  Rich.  2,  c.  3,  gives  a  writ  of  error  to  him  %n  re* 
termon,  if  a  tenant  for  life  lose  in  &prcBcipe;  but  it  was  resolved,  that  thoush 
the  statute  speaks  only  of  reversions,  yet  remainders  are  also  taken  to  be 
within  the  purview  thereof.  Winchester's  case,  3  Rep.  4.  The  action  of  debt 
for  an  escape,  which  lies  against  every  sheriff  and  gaoler  where  the  prisoner 
escapes  out  of  execution,  is  grounded  upon  the  statute  1  Rich.  2,  c.  12,  which 
ia  altogether  silent  about  sheriffs  and  gaolers,  and  mentions  only  the  Warden 
of  the  Fleet.  So  the  statute  of  Circumspectl  AgatU,  13  Edw.  1,  which  men- 
tions only  the  Bishop  of  Norwich,  has  oeen  always  extended  to  include  all 
other  bishops,  2  Inst.  487.  The  statute  of  Westminster  1,  gives  a  remedy 
where  '<  outrageous  toll  is  taken ;"  by  construction  of  law  that  remedy  applies 
"either  where  a  reasonable  toll  is. due,  and  excessive  toll  is  taken,  or  where  no 
toll  at  all  is  due,  and  yet  toll  is  unjustly  usurped,^'  2  Inst.  220.  In  these, 
Mii^l  and  many  other  instances,  the  particular  expression  used  in  the  statute  *is 
^  looked  upon  only  as  an  example  of  other  cases  lying  within  the  same 
mischief,  and,  therefore,  calling  for  the  same  remedy.  It  has  been  urged  that 
no  writ  of  seisin  has  been  sued  out,  and  that,  until  the  return  of  such  writ  by 
the  sheriff,  the  recovery  is  not  executed ;  but  the  answer  to  this  objection  is, 
first,  the  fact  disclosed  in  the  affidavit,  that  it  was  never  the  practice  or  custom 
in  the  court  of  great  session  to  issue  any  writ  of  seisin,  nor  to  procure  any 
return  thereof.  And  if  the  issuing  of  such  writ  were  necessary  to  perfect  the 
common  recovery,  it  is  a  mere  formal  proceeding,  which  ought  to  have  been 
taken  by  the  officer  of  the  court,  who  had  received  his  fees  for  making  the 
recovery  complete.  And  as  to  the  objection  that  the  tenant  is  now  dead,  such 
ohjection  can  only  be  valid  where  he  dies  before  the  recovery  could  have  been 
completed  by  the  rules  of  the  court ;  but  here  the  parties  long  outlived  the 
giving  of  judgment  in  the  action. 

We  think,  therefore,  this  Court  has,  by  the  proper  construction  of  the  sta- 
tute, power  to  give  the  relief  prayed  for ;  and  that  to  doubt  it,  would  be  to  put 
in  hazard  the  titles  of  many  of  the  estates  in  Wales.  We  direct,  consequently, 
that  the  rule  which  has  been  obtained  for  rescinding  a  former  rule,  calling  on 
the  deputy  prothonotary  to  enter  this  recovery  on  record,  must  be  discharged. 

Rule  discharged. 


*318]  *ORCHARD  v.  GLOVER.    Nov.  18. 

An  affidavit  that  the  party  did  not  procure  sufficient  bail,  because  he  expected  to  settle 
the  caose,  ia  not  a  sufficient  reason  to  entitle  him  to  change  his  bul. 
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Andrews,  Seijt,  had  obtained  a  role  niai  to  add  and  jns^  bail,  upon  m 
affidavit  of  merits,  and  that  the  defendant  did  not  prooare  soffiaent  bail  at  first, 
because  he  expected  to  settle  the  cause. 

Bompcu,  Seijt.,  who  showed  oanse,  contended  that  this  was  not  a  soffieient 
reason  for  omitting  to  put  in  good  bail  at  first ;  and  that,  under  the  new  rale  of 
Court,  Trin.  1  W.  4,  the  bail  could  not  be  changed  without  leave  of  the  Court, 
who  would  require  a  sufficient  reason. 

TiNDAL,  0.  J.  That  rule  would  be  of  no  use,  unless  the  party  who  pro- 
poses to  change  his  bail  assigns  an  adequate  reason  for  not  having  put  in  suffi- 
cient bail  at  first.  The  reason  now  assigned  is  not  satisfiictoiy,  and  the  rule 
must  be  Discharged. 


*STANBURY  v.  GILLETT.    Mv.  14.  [*319 

The  Court  will  discharge  a  rule  for  91  special  Jury,  where  it  has  not  bees  duly  aeted  on, 
and  appears  to  have  been  obtained  for  the  poipose  of  delay. 

Trovsb  for  a  dog.  Notice  had  been  given  for  trial  by  a  common  jury  at 
the  sittings  after  Easter  term,  and  the  cause  stood  fiflh  on  the  list;  but  on  the 
14th  of  May,  the  first  day  of  the  sittings,  the  defendant  served  on  the  plaintiff 
a  rule  for  a  special  jury.  In  consequence  of  this,  the  cause  stood  over  till  the 
sittings  after  Trinity  term,  and  was  fixed  for  trial  by  a  special  jury  on  the  25th 
of  June.  On  the  22d,  however,  when  it  was  too  Late  for  the  plaintiff  to  pro- 
cure the  attendance  of  his  witnesses  within  the  time  appointed  for  common  joiy 
causes,  the  plaintiff  was  apprized  by  the  defendant's  attorney  (hat  he  had  not 
received  any  directiims  to  proceed  with  the  special  jury,  and  up  to  the  preeest 
time  the  special  jury  had  not  been  struck. 

Under  these  circumstances, 

Wilde,  Seijt,  obtained  a  rule  nisi  to  discharge  the  rule  for  a  special  jui;, 
on  the  ground  that  it  must  have  been  obtained  only  for  the  purpose  of  delaj. 

Spankk,  Seijt,  showed  cause,  and  offered  to  stnke  the  jury  forthwith;  hut 

The  Court  thought  there  had  been  an  abuse  of  its  process,  and  made  ahso* 
lute  the  rule  for  the  discharge  of  the  rule  for  a  special  jury. 

Bule  ab8olvte. 


*PATBRSON  V.  POWELL.    Nov.  14.  [*320 

An  engagement,  in  consideration  of  forty  guineas  to  pay  1002.  in  oaie  Braiiliu  flhtfes 
should  be  done  at  a  certain  anm  on  a  certain  day,  subecribed  by  Bereral  penaiu» 
each  for  themselves :  Held,  a  policy  of  insurance,  and  void  under  14  Q.  8,  0.  4& 

The  declaration  stated  that  heretofore,  to  wit,  on  the  29th  of  April,  1829, 
to  wit,  at  London,  in  consideration  that  plaintiff  would  pay  to  defendant  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  forty  guineas,  defendant  then  and  there 
assumed  and  &ithfully  promised  plaintiff  to  pay  to  him  a  certain  sum  of  money, 
to  wit,  the  sum  of  100/.,  in  case  the  Imperial  Brazilian  Mining  shares  ahould 
be  done  at  or  above  100/.  per  share  on  or  before  the  31st  day  of  December, 
1829.  And  plaintiff  averred  that  he  did  afterwards,  to  wit,  on,  &c.,  at,  &e., 
pay  to  defendant  the  said  sum  of  forty  guineas;  and  that  afterwards,  and  before 
the  said  29th  day  of  December,  1829,  to  wit,  on,  &c.,  at,  4o.,  the  said  Imperial 
Brazilian  Mining  shares  were  done  at  100/.  per  share;  of  all  which  seTeral 
premises  defendant  afterwards,  to  wit,  on,  Ac.,  at.,  Ac.,  had  notice.  And  al- 
though defendant,  afterwards,  to  wit,  on  the  1st  day  of  January,  1830,  at,  &e., 
was  requested  by  plaintiff  to  pay  him  the  said  sum  of  100/.;  yet  defendant  not 


320]  9  BiKGHAH.  699 

regudin^  his  promise  and  undertaking,  but  oontrivb^  and  fraudulently  intend- 
ing eiafluly  and  subtiley  to  deceive  and  defraud  plaintiff  in  that  behalf,  did  not, 
Qor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards, 
pay  the  said  sum  of  100^.,  or  any  part  thereof,  to  phdntiff,  but  wholly  neglected 
asd  refused  so  to  do,  to  wit,  at,  Afi. 

Plea,  general  issue. 

In  support  of  this  declaration,  the  plaintiff,  at  the  trial  before  Tindal,  C.  J., 
pat  in  the  following  contract,  stamped  with  a  20s.  stamp. 
*Z2Y\      *''  ^^  coDsideration  of  forty  guineas  for  100/.,  and  according  to  that 
^  rate  for  every  sreater  or  less  sum,  received  of  ,  we 

who  have  hereunto  subsoribed  our  names  do,  for  ourselves  severally,  and  for 
oar  several  and  respective  heirs,  executors,  administrators,  and  assies,  and  not 
one  for  the  other  or  others  of  us,  or  for  the  heirs,  executors,  administrators,  or 
assigns  of  the  other  or  others  of  us,  assume,  engage,  and  promise  that  we 
Rspeetively,  or  our  several  an3  respective  heirs,  executors,  administrators,  or 
assigns^  shall  and  will  pay,  or  cause  to  be  paid  unto  the  said  ,  heirs, 

execators,  administrators,  and  assifps,  the  sum  and  sums  of  money,  which  we 
have  hereunto  respectively  subsoribed,  without  any  abatement  whatever, — ^In 
case  the  Imperial  Brazilian  Mining  shares  be  done  at  or  above  100/.  per  share 
on  or  before  the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
twenty-nine : — 

£100.    James  Powell.    One  hundred  pounds.    29th  of  April,  1829. 

£100.    Henry  Hodges.    One  hundred  pounds.    29th  of  April,  1829. 

£100.    A.  P.  Johnson.     One  hundred  pounds.    29th  of  April,  1829." 

A  verdict  having  been  found  for  the  plaintiff  with  100/.  damages,  a  rule  niii 
to  enter  a  nonsuit  instead  was  obtained  by  the  defendant  in  Hilarv  term  last, 
on  the  ground  that  the  defendant's  name  did  not  appear  in  the  body  of  the 
contract,  and  that  the  transaction  was  illegal  and  void  under  18  O.  2,  c.  34. 

These  points  were  discussed  at  considerable  length,  when  the  Court  suggested 
that  the  contract  was  a  policy  of  insurance,  and  void  under  14  0. 8,  c.  4,  which, 
*3221  '^^  reciting  that ''  it  hath  been  found  by  experience  that  the  ^making 
^  insurances  on  lives  or  other  events  wherein  the  assured  shall  have  no 
interest,  hath  introduced  a  mischievous  kind  of  gaming,"  for  remedy  thereof 
enacts,  that  ''from  and  after  the  passing  of  this  act  no  insurance  shall  be  made 
bj  any  person  or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives  of  any 
person  or  persons,  or  on  any  other  event  or  events  whatsoever,  wherein  the 
person  or  persons  for  whose  use,  benefit,  or  on  whose  accounts  such  policy  or 
policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagering ; 
and  that  every  assurance  made  contrary  to  the  true  intent  and  meaning  nereof, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever.'' 

An  argument  on  this  question  was  directed  by  the  Court,  and  now  entered 
on  by 

OoUridge^  Seijt.,  for  the  plaintiff.  The  plaintiff  is  entitled  -to  recover  his 
whole  demand ;  for  the  contract  on  which  he  sues  constitutes,  in  effect,  a 
wager  on  an  innocent  topic,  and  not  a  policy  of  insurance  prohibited  by  14  Cr. 
3,  c.  48.  That  an  action  will  lie  for  the  recovery  of  a  sum  depending  on  an 
innocent  wager,  cannot  now  be  disputed.  Cousins  v,  Nantes,  3  Taunt.  518. 
The  present  contract  falls  within  the  definition  of  a  wager,  and  not  within  any 
of  the  definitions  of  a  policy  of  insurance.  Johnson  defines  a  wager,  ''  any 
thing  pledged  upon  a  chance  of  performance :"  and  cites,  "  love  and  mischi^ 
nutde  a  wager  which  should  have  most  power  in  me."  A  bet  he  defines 
"something  laid  to  be  won  on  certain  conditions."  A  wager,  therefore,  is  a 
contract  for  the  payment  of  an  absolute  value.  But  a  policy  of  insurance  is 
eaaentially  a  contract  of  indemnity ;  for  every  policy  of  insurance  must  insure 
*3231  ^^^  <Atfi4^  or  person  from  some  risk  to  which  that  thing  or  person  *ia 
^  liable ;  i.  e.,  must  indemnify  the  assured  from  the  consequences  atten- 
dant  on  the  happening  of  that  risk;  and  the  risk  insured  against  ought  to  be 
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one  in  which  the  party  insnred  hu  an  interest.  In  Lncena  v.  Crairford,  2 
N.  R.  270,  among  the  reasons  advanced  for  reversing  the  judgment  below,  it 
is  said,  <<  Theie  is  a  material  distinction  between  a  contract  of  wager  and  a 
contract  of  insurance;  the  first  may  have  for  its  subject  any  speenhttive  chanee 
or  expectation,  however  vague  or  unoertun,  and  may  be  claimed  without  proof 
of  loss  or  damage  having  accrued  to  the  party  for  whose  benefit  it  isdemaiided; 
but  a  contract  of  insurance  cannot  have  such  chance  or  expectation  for  its  ob- 
ject, because  bare  chance  or  expectation,  though  liable  to  fidlure  and  disap- 
pointment, are  not  susceptible  of  loss  or  damnification,  and  therefore  cannot  be 
made  the  objects  of  an  indemnity,  which  presupposes  the  loss  of  some  rigbt  of 
property  either  in  possession  ot  in  action/' 

That  distinction  runs  through  every  good  definition  of  a  policy  of  insannce. 
At  p.  295,  Mansfield,  0.  J.,  says,  <<  The  definition  in  Yalin  is,  <  aasecantio  est 
conventio  de  rebus  tuto  aliunde  transferendis  pro  certo  praomio,  sen  est  aTersio 
periculi/  In  Loccen.  lib.  2,  c.  5,  note,  'aver8io'periculi,ita  dicta,  quod  alterias 
periculum  in  man  aversum  it ;  aut  in  se  reoipit/  In  Roocus,  '  assecuratio  est 
contractus  quo  quis  aliened  rei  periculum  in  se  suscipit  obligando  se  rob  certo 
pretio  ad  eum  compensandum  si  ilia  perierit.  Ideo  valet  pactum  ut  8i  meroes 
salv89  venierint  in  portum  solvetur  certa  summa,  si  vero  illse  perierint  tenefttar 
assecurator  solvere  damnum  vel  sdstimationem  istarum  mercium.'"  At  p. 
800,  Lawrence,  J.,  says,  "  These  definitions,  by  writers  of  different  countries, 
are  in  effect  the  same,  and  %mount  to  this, — that  insurance  is  a  contract  bj 
which  the  one  party,  in  ^consideration  of  a  price  paid  to  him  adequate  ^o^ 
to  the  risk,  becomes  security  to  the  other  that  he  shall  not  suffer  lofis,  *- 
damage,  or  prejudice,  by  the  happening  of  the  perils  specified  to  certain  thiDgs 
which  may  be  exposed  to  them/'  And  he  cites  from  Scaccia  (p.  302), 
"  assecurationis  contractus  habet  locum  in  qu&vis  re,  sen  de  quavis  re  qnx 
subjacere  possit  periculo  seu  interitui."  Potior,  Traits  d' Assurance,  c.  1,  s.  1, 
pi.  2,  gives  the  following  definition  :  "  Le  contrat  d'assurance  est  un  oontrat, 
par  lequel  Tun  des  contractans  se  charge  du  risque  des  cas  fortnits  anxqaeb. 
une  chose  est  exposec,  et  s'oblige  envers  I'autre  contractant  de  I'indemniser  de 
la  perte  que  lui  causeraient  ces  cas  fortuits,  s'ils  arrivaient,  moyennant  ane 
somme  que  Tautre  contractant  lui  donne,  on  s'oblige  de  lui  donner,  pour  le 
prix  des  risques  dont  il  le  charge ;"  pi.  4,  "  C'est  une  espece  de  contrat  de 
vente ;  les  assureurs  sont  les  vendeurs,  I'assure  est  I'acheteur ;  la  choee  Tendue 
est  la  decharee  des  risques  aux  quels  est  exposee  la  chose  assur^.  Les 
assureurs  vendent  en  quelque  fa^on  k  I'assure,  et  s'obligent  de  lui  ftire  avoir 
et  de  lui  procurer  la  decharge  de  ces  risques,  en  prenant  sur  eux  ces  risqnes, 
et  en  s'obligeant  d'en  indemniser  I'assurd.  La  prime,  que  Tassur^  pale  oa 
s'obiige  de  payer  aux  assureurs,  est  le  prix  de  cette  vente."  And  s.  2,  pi  10, 
p.  439.  "  II  faut,  1°  qu'il  y  ait  une  ou  plusieurs  choses  qui  soient  la  matiere 
du  contrat,  et  que  Tune  des  parties  fiisse  assurer  par  Tautre  ;"  pi.  11.  "l]^ 
d'essence  du  contrat  d'assurance  qu'il  y  ait  une  ou  plusieurs  choees  qw  en 
soient  la  matiere,  et  qu'on  fasse  assurer  par  le  contrat." 

According  to  these  definitions  the  contract  in  the  present  case  mast  be 
esteemed  a  wa^r.  There  is  no  thing  or  person  exposed  to  injury;  no  indem- 
nitv  to  be  received  upon  the  occurring  of  injury ;  but  merely  a  sum  of  monej 
to  be  paid  in  a  certain  event.  Then  comes  the  question,  '''has  the  14  r^^o^ 
Gbo.8,  c.  48,  made  any  difference  between  this  and  an  ordinary  wager?  ^ 
In  consequence  of  the  mischief  occasioned  by  wagering  policies  on  manne 
risks,  the  legislature  first  prohibited  such  policies  on  ships  or  their  cargoes  by 
the  statute  19  Geo.  2,  c.  37;  and  afterwards,  by  14  Geo.  3,  extended  the 
prohibition  to  policies  on  lives,  and  other  events ;  but  from  the  title  of  tbat 
act,  which  is  confined  to  insurance  on  lives,  it  is  clear  that  the  object  of  the 
legislature  was  directed  to  policies  of  insurance  strictly  so  called,  and  "cTcnts 
must  be  intended  to  mean  such  risks  as  are  the  ordinary  subjects  of  insurance. 
Now  the  mere  circumstance  of  reducing  a  wager  to  writing,  and  procuring  aeTeral 
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penoDB  to  engage  in  it,  will  not  make  it  a  contract  of  insurance.  A  wager  on 
a  legal  horBe^raoe,  reduced  to  writing,  and  subeeribed  by  many  betters,  would 
not  be  a  policy  within  this  act.  And  in  Oood  v,  Elliott,  3  T.  R.  698,  although 
BoUer,  J.,  was  dissentient,  the  Court  held,  that  a  wager  that  A.  had  purchased 
a  wagon  of  B.  was  not  void  at  common  law,  nor  prohibited  by  14  (}eo.  3,  c.  48. 
Id  Thornton  v.  Thackeray,  2  Young  k  J.  156,  the  contract  was  that  A.  should 
pay  B.  7500^.  in  consideration  that  B.  should  pay  A.  10,000/.,  or  such  pro- 
portion of  that  amount  as  C.  paid  his  lejnd  general  creditors :  and  the  Court 
decided  upon  it  as  a  wager.  Roebuck  v.  Hamerton,  Cowp.  787,  will  be  relied 
on  for  the  defendant ;  but  that  case  only  decides  that  a  wager  on  the  sex  of 
the  Chevalier  D'Eon,  which  had  been  held  illeeal  in  Dacosta  v,  Jones,  could 
oot  be  rendered  legal  by  being  dressed  up  in  the  form  of  a  policy ;  the  question, 
thoefore,  on  the  14  Geo.  8,  was  extrajudicial,  and  not  well  considered. 

But  supposing  this  instrument  to  be  a  policv  within  the  meaning  of  the  14 
Geo.  3,  the  plaintiff  is  entitled  to  recover  back  the  premium,  as  a  sum  paid 
*3^61  ^^^^^    '^'consideration.      Where,    indeed,   the    party  to  an    illegal 

"  ^  contract  has  paid  money  in  pursuance  of  the  contract,  and  the  con- 
tiact  has  been  executed  (see  the  language  of  the  Court  in  Tappenden  v, 
Bandall,  2  B.  &.  P.  471 ;  Aubert  v.  Walsh,  8  Taunt.  277),  as  in  Lowry  v. 
Bonrdieu,  Doug.  468,  sudh  party  being  inpariddicio  cannot  recover  his  money 
hsek ;  but  here  the  contract  is  only  executory ;  for  whether  a  contract  shall  be 
deemed  exeented  or  executory,  must  depend,  not  on  the  happening  of  the  event 
which  is  to  determine  it,  but  on  the  performance  of  the  stipulations  contracted 
for  on  both  sides :  and  the  plaintiff  is  rather  in  the  condition  of  a  party  who 
haa  deposited  money  with  a  stakeholder  upon  an  illegal  wager;  which  money 
he  may  recover  from  the  stakeholder,  if  not  actually  paid  over.  Cotton  v,  Thur- 
huid,  5  T.  R.  405;  Smith  v.  Bickmore,  4  Taunt.  474;  Bate  v.  Cartwright,  7 
Price,  540;  Hastelow  v.  Jackson,  8  B.  &  C.  221. 

Taddyj  Seijt.,  for  the  defendant.  The  instrument  declared  on  is  a  policy  of 
insurance,  and  void  under  the  statute  14  Geo.  3.  The  definitions  which  have 
been  relied  on  are  definitions  of  legitimate  policies,  but  the  statute  is  directed 
*ffmt  illcffitimate  policies,  and  would  have  nothing  to  act  on  if  it  were  held 
to  apply  only  to  instruments  which  have  all  the  incidents  of  a  legal  policy. 
The  obvious  intent  of  the  statute  is,  that  instruments  bearing  the  form  of  a 
policy,  and  subscribed  by  underwriters,  shall  be  held  void,  if  the  party  assured 
have  no  interest  in  the  event  or  peril  insured  against.  The  word  eveni  was 
iotroduced  for  the  express  purpose  of  meeting  such  a  transaction  as  the  present^ 
&nd  the  case  of  Roebuck  v.  Hamerton  is  in  point.  The  contract  there  was  as 
*3271  ^^^^^^  i^  East,  891) : — "  In  consideration  of  *thirty-five  guineas  for 
^  100/.  received  of  Messrs.  Roebuck  and  Yaughan,  we,  whose  names  are 
hereunto  subscribed,  do  severally  promise  to  pay  the  sums  of  money  which  we 
have  hereunto  subscribed,  on  thefoUowing  conditions,  vis.,  in  case  the  Chevalier 
D[£on  should  hereafter  prove  to  be  a  female.  Valued  at  the  sum  insured, 
without  farther  proof  of  interest  than  this  policv.  In  witness  whereof  we,  the 
ttsarers,  have  subscribed  our  names.''  And  the  same  argument  was  used  as 
QpoQ  the  present  occasion ;  so  that  the  decision  of  the  Court  was  not  given 
without  consideration.  So,  in  Wharton  t;.  De  La  Rive,  Park.  Ins.  573,  the 
policy  was  on  the  contingency  that  the  colonies  of  America  should  be  declared 
independent;  and  Lord  Manc^eld  thought  the  case  too  clear  for  argument. 

The  Court  relieved  Taddy  from  arguing  the  question  as  to  the  return  of  pre- 
miam,  and  after  hearinff  Coleridge  in  reply,  pronounced  judgment  aS  follows : 

TiNDAL,  C.  J.  In  the  view  which  the  Court  takes  of  this  case,  it  becomes 
necessary  to  recur  to  the  grounds  on  which  the  rule  for  a  new  trial  was  ob- 
tained, because  we  are  all  of  opinion,  that  the  instrument  on  which  the  plaintiff 
has  sued  is  a  policy  of  insurance  within  the  statute  14  6.  8,  c.  48,  the  plaintiff 
having  no  interest  in  the  subject-matter  of  the  insurance,  and  no  disclosure 
being  made  of  any  party  who  has  such  interest :  the  policy  in  that  respect  pre- 


602  Paterson  v.  Powkll.    M.  T.  1832.  [327 

sents  only  a  blank.  ¥m%  what  was  the  objeet  of  the  statate  14  O.  3?  To 
preTODt  ffambling  nnder  the  form  and  pretext  (^  a  polioj  of  inaonneebj  par- 
ties who  nave  no  interest  in  the  sabject-matler  of  sne^  assoianee.  There  is  a 
statute  of  the  former  reign,  19  Geo.  2,  c.  87,  confined  indeed  to  marine  iosa* 
•  ranoes,  bat  the  preamble  of  which  is  not  '^'immaterial  in  considering  the  p^og 
intention  of  the  legislatnre  in  passing  the  statute  14  Geo.  3.  After  re-  ^ 
dtingi  that  <<  it  h^  been  found  bj  experience,  that  the  making  assurances,  inte- 
rest or  no  interest,  or  without  further  proof  of  interest  than  the  pi^cy,  hid 
been  productive  of  many  pernicious  practices,  whereby  great  numbers  of  ships, 
with  their  cargoes,  had  either  been  fraudulentiy  lost  and  destroyed,  or  tiken 
by  the  enemy  in  time  of  war :  and  by  introducing  a  mischievous  kmd  of  ganing 
or  wagmng,  under  the  pretence  of  assuring  the  risk  on  shipping  and  &ir  trade, 
the  institution  and  laudable  design  of  manng  assurance  had  been  perverted," 
it  goes  on  to  prohibit  insurances  on  ships  or  their  cargoes,  interest  or  no  inte- 
rest, or  without  further  proof  of  interest  than  the  policy,  or  hy  way  o/ gaming 
or  wagering.  The  object,  therefore,  was  to  prevent  gambling  insnranoes :  but, 
in  the  next  reign,  it  was  found  that  the  legislature  had  not  gone  fiu:  enough, 
and  then  came  the  act  of  14  G^.  3,  entitld  ^'  An  act  for  regulating  inanraaces 
upon  lives,  and  for  prohibiting  all  such  insurances,  except  in  cases  where  the 
person  insuring  shall  have  an  interest  in  the  life  or  death  of  the  person  insured/' 
It  is  a  wellocstoblished  rule  of  construction,  that  the  title  of  an  aet  will  not  ex- 
tend ito  effect  beyond  the  meaning  of  the  operative  words;  bat  nrither  will  it 
confine  the  effect ;  and  the  operative  words  here  are  larger  than  the  title.  ''  No 
insurance  shall  be  made  by  any  person  or  persons,  Imies  politic  or  oorponte, 
on  the  life  or  lives  of  any  person  or  persons,  or  <m  any  alker  event  or  cwiid 
whaiMoever^  wherein  the  person  or  persons  for  whose  use,  benefit^  or  on  whoee 
account  such  policy  or  policies  shall  be  made,  shall  have  no  interest^  or  by  mry 
of  gaming  or  wagering.'*  Nothing  can  be  more  dear  than  that  these  opeit- 
tive  words  were  inserted  in  furtherance  of  the  principle  of  the  former  act  It 
has  been  argued,  that  the  '^'provisions  of  the  act  are  confined  to  cases  ^n^ 
where  there  is  a  subject-matter  of  insurance  exposed  to  periL  If  so,  ^ 
what  construction  are  we  to  put  upon  those  more  general  words,  ^^or-on  oMjf 
event  or  events  whataoever"  which  appear  to  have  been  inserted,  as  it  were,  in 
anticipation  of  such  an  argument?  Then,  the  only  two  oases  on  the  statute  are 
insurances  on  even(»  in  which  the  parties  were  not  interested.  In  Boebuck  9, 
Hamerton,  a  policy  upon  the  sex  oi  the  Chevalier  I^Eon  was  hdden  to  be  a 
policy  within  the  statute  14  Geo.  3,  c.  48 ;  and  in  Mollison  v.  Staples,  Park. 
Ins.  640  n.,  where  a  policy  was  made  on  the  event  of  there  being  an  open  tnde 
between  Great  Britain  and  the  province  of  Maryland  on  or  before  the  6th  Jolyi 
1778,  Lord  Mansfield  said  <<  that  it  was  clear  the  plaintiff  could  not  recover." 
In  both  cases,  therefore,  the  decision  turns  not  on  the  statute's  ^plying  fo 
insurances  where  the  subject-inatter  of  insurance  is  legitimate,  but  to  events  in 
which  the  parties  insuring  have  no  interest. 

Our  decision,  therefore,  in  this  case,  must  turn  on  the  provisions  of  the  14 
Geo.  8,  if  this  instrument  can  be  deemed  a  policy.  Upon  that  point  we  enter- 
tain no  doubt  Here  is  a  premium  paid,  in  consideration  of  the  insureis  in- 
curring the  risk  of  paying  a  larger  sum  upon  a  given  contingency.  The  io- 
Btrument  is  open  to  all  who  may  choose  to  subseriM,  that  is,  without  restrietioa 
of  persons  or  numbers.  It  then  prciceeds,  in  the  usual  language  of  polimes  of 
insurance,  "  We  respectiveljr  will  pay  or  cause  to  be  paid  to  the 

sum  and  stims  of  money  which  we  have  hereunto  respeetively  subscribed,  with- 
out any  abatement  whatever,  in  case,''  &c.  If  the  instrument  in  Boebaek  r. 
Hamerton  was  rightly  held  to  be  policy,  I  can  make  no  just  discrimiaattoa 
between  that  instrument  and  the  jMresent.  It  '''is  true,  that  the  policy  p,t330 
contains  no  clause  about  average,  because  the  ciioumstanc^  of  the  ridt  <- 
do  not  require  it  But  if  the  instrument  can  be  deemed  a  policy  without  that 
dause,  we  should  impair  the  efficacy  of  the  act  of  parliament  if  we  were  to  con- 
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aider  it  as  an  ordinary  oontract.  I  cannot  consider  it  as  other  than  a  policy, 
and  if  so,  the  phuatiif 's  daiui  most  xeoeiye  the  same  answer  as  was  given  by 
Lord  Mansfield,  in  Roebuck  v,  Hamerton  ^  first,  that  this  is  an  insurance  on  an 
eTent  in  which  the  party  had  no  interest;  or,  if  he  had,  the  policy  does  not  dis- 
close the  name  of  anv  party  interested. 

As  to  the  claim  for  a  retam  of  premium,  the  eoncmnrent  effect  of  the  deci- 
ttons  18,  diat  if  money  be  paid  on  an  illegal  contract  to  receiye  a  larger  sum 
upon  a  certain  event,  the  contract  is  executed  when  the  event  takes  place,  and 
tbe  money  paid  cannot  be  reelaimed. 

Gasslbb,  J.  It  ia  not  neceaaary  for  us  to  decide  what  ia  the  distinctiiHi  in 
law  between  a  mger  and  a  wagering  policy,  because  this  instrument  is  manii* 
festlj  a  policy  within  the  meaning  of  the  14  Geo.  8.  The  inatrument,  as  ap* 
peais  from  Uie  several  signatures,  was  carried  round  from  underwriter  to  un* 
derwriter ;  the  laasuage  ia  the  same  as  in  other  policies ;  and  to  every  signature 
there  is  the  date  of  the  receipt  of  premium ;  no  words  are  left  out  but  such  as 
would  not  apply  to  an  inwiiance  of  this  nature,  namely,  the  stipulation  as  to 
syeia^;  and  the  rise  or  fall  of  Braailian  shares  is  clearly  an  event  within  the 
meaning  of  the  statute. 

BosANQUST,  J.  I  think  the  contract  in  this  case  &lls  within  the  mischief 
and  prohibitions  of  the  statute  14  Qeo,  3.  The  preamble  of  the  act  states,  that 
^^it  bath  been  found  by  experience,  that  the  making  insurances  on  lives,  or 
other  events,  wherein  the  assured  shall  have  no  interest,  hath  introduced  a 
^gg21  mischievous  *kind  of  gaming/'  That  this  was  a  gaming  or  warring 
^  transaction  cannot  be  disput^,  for  the  parties  have  no  interest  m  the 
event  insured ;  and  although,  after  tiie  decisions  which  have  been  pronounced, 
the  Courts  cannot  now  say  that  a  simple  wager  may  not  be  the  subject  of  a 
suit,  yet  they  will  not  extend  the  principle  of  those  decisions;  and  if  the  wager- 
ing transaction  assumes  the  form  of  a  policy  of  insurance,  it  is  prohibited  by 
the  14  Geo.  3.  Does  this  oontract  assume  such  a  form  ?  It  be^s,  <'  In  con- 
sideration of  forty  ffuineas  for  one  hundred  pounds,  and  according  to  that  rate 
for  every  greater  or  less  sum  received  of  ,  we,  who  have  hereunto  sub- 

Bcribed  our  names,  assume  and  engage  that  we  respectively  will  pav  to  the  said 
the  sums  which  we  have  respectively  subscribed,  in  case,''  &c.  So  that 
here  we  have  a  premium ;  an  indefinite  number  of  subscribers  contemplated, 
who  engage,  not  each  for  the  other,  but  separately,  on  a  given  event,  to  pay  a 
larger  sum  than  the  premium ;  while  the  separate  dates  for  each  receipt  of  pre- 
mium, lead  to  the  inference  that  all  the  signatures  were  not  obtained  at  the 
same  time.  These  are  so  much  the  leading  features  of  a  policy  of  insurance, 
that  we  cannot  doubt  that  this  contract  falls  within  the  meaning  of  the  statute, 
which  enacts,  that  such  an  instrument  shall  be  void,  if  the  parties  insuring 
have  no  interest  in  the  event  insured  against.  Here,  at  all  events,  the  instru- 
ment does  not  disclose  the  name  of  any  party  interested  in  the  risk.  That 
circumstance,  indeed,  has  been  relied  on  as  an  argument  to  show  that  the  in- 
strument is  not  a  policy;  but  to  draw  such  an  inference  from  the  omission, 
would  render  the  statute  in  a  great  degree  nugatory. 

As  to  the  premium,  I  agree  with  the  rest  of  the  Court;  the  party  is  not  to 
take  the  chance  of  the  event,  and  after  that  to  recover  the  premium,  if  the  con- 
tract turn  out  to  be  illegal. 

*332i  '^'Aldebson,  J.  Under  the  14  Geo.  3,  the  policy  is  void  if  the 
^  party  have  no  interest  in  the  event  insured,  or  the  name  of  the  party 
interested  do  not  appear.  Here  the  event  was  one  in  which  the  plaintiff  was 
not  interested,  and  even  if  he  were,  the  policy  does  not  disclose  the  name  of 
Vij  party  inter^ted :  in  either  case  it  falls  witlun  the  prohibition  of  the  statute. 

Bule  absolute. 
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WIOKHAM,  Demandant;  FOREMAN  and  Wife,  Defmsiants.    Nov.  15. 
line  allowed  to  pass  without  affidavit  on  parchment,  under  what  dronmstaacee. 

Undsr  the  following  circomstanoes,  the  Court,  on  the  motion  of  Wilde, 
Seijt.,  allowed  this  fine  to  pass,  notwithstanding  the  affidavit  of  acknowledg- 
ment was  on  paper  instead  of  parchment : — 

The  oonnsors  lived  at  Leghorn,  whither  the  praooipe  and  ooncord  were  sent, 
together  with  the  affidavit  prepared  on  parchment  according  to  the  roles  of  this 
Court.  The  documents  were  all  returned,  except  the  affidavit,  in  lieu  of  which, 
and  of  the  certificate  of  swearing  required  by  this  Court,  authenticated  copies 
only  were  sent,  engrossed  on  Tuscan  stamped  paper,  annexed  to  the  praecipe 
and  concord ;'  from  which  copies  it  appeared  that  the  affidavit  had  been  sworn 
before  a  competent  authority,  and  the  certificate  duly  made  and  authenticated, 
the  original  affidavit  being  deposited  in  the  tribunid,  according  to  the  laws  of 
Tuscany.  These  copies  were  attested  by  the  auditor  of  the  Court,  and  signed 
by  a  notary  public ;  a  translation  by  the  translator  of  the  tribunal  was  att^ted 
by  the  consul. 


♦RAMADGE  v.  RYAN.    Nov.U.  [♦SaS 

1.  It  is  a  gronnd  for  new  trial,  if  a  Juror  before  being  sworn  ezpreeses  a  determination 
to  give  the  verdict  one  way. 

2.  The  defendant  had  pleaded  tmth  in  Justification  of  a  libel,  part  of  which  alleged  ihiX 
a  physician  in  ref^ing  to  act  with  plaintiff,  also  a  physician,  had  "  honourably  and 
faithfyiUy  discharged  his  duty  to  his  medical  brethren  :'*  Held,  that  it  was  not  com- 
petent to  the  defendant  to  offer  in  evidence  the  opinion  of  a  medioid  witness  on  tkis 
head. 

Libel.  The  plaintiff  sought  to  recover  damages  for  the  following  article, 
which  appeared  in  the  London  Medical  and  Surgical  Journal,  a  periodical  pub- 
lication couducted  by  the  defendant : 

"  Tweedie  v.  Ramadge.  Dr.  Ramadge  was  in  attendance  on  a  case  of  typhus. 
The  patient,  a  young  lady,  was  bled  from  the  arm  on  a  Friday,  and  eight  dozen 
(ninety-six)  leeches  applied  to  the  head  and  neck.  On  Saturday  both  temponl 
arteries  were  opened ;  the  patient  fainted,  and  the  apothecary,  who  was  like- 
wise in  attendance,  left  her.  The  nurse  brought  her  round  with  wine  and 
water.  On  the  Sunday  another  dozen  leeches  were  applied,  and  immediately 
she  became  delirious,  when  Dr.  Tweedie's  advice  was  requested  by  the  relatives. 
Dr.  Tweedie  having  spoken  apart  with  Dr.  Ramadge,  addressed  Mrs.  Reynolds, 
the  sister  of  the  patient,  and  said,  that  having  attended  the  family  before,  be 
should  be  happy  now  to  give  his  assistance  to  the  young  lady }  but  that  Dr. 
Ramadge's  conduct  in  a  late  correspondence  with  John  Long(a),  had  been 
such  that  no  medical  man  of  respectability  could  call  him  in  or  consult  with 
him  without  injuring  himself  in  the  eyes  of  his  brethren.  That  he  bore  no 
private  pique  against  Dr.  Ramadge — ^he  believed  him  indeed  to  be  clever,  but 
his  character,  as  re^rded  the  above  transaction,  rendered  it  imperative  for  all 
medical  men  to  decline  acting  with  him,  and  Mrs.  Reynolds  must,  therefore, 
choose  which  she  would  *intrust.  Dr.  Ramadge  replied,  in  great  an^r,  ^^034 
that  he  was  a  gentleman  by  birth,  education,  and  profession,  but  that  ^ 
Dr.  Tweedie  was  neither  *  *  *.  Dr.  Tweedie  answered  him  by  turning 
coolly  on  his  heel  and  walking  out  of  the  room.     Dr.  Tweedie  was  retained, 

{a)  This  Long  nrofeseed  to  care  eonsomption,  and  was  twice  tried  at  the  Old  Bailej 
for  the  manslaaghter  of  his  patiento.  Dr.  Bamadge  wrote  a  letter  in  vindicatioa  of 
Long's  praotice. 
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and  cured  the  patient  by  exactly  opposite  treatment.  Dr.  Eamadge,  it  is  said, 
is  frequently  at  supper  with  John  Long. — Lancet.  Dr.  Tweedie  has  honour- 
aUy  and  faiJthJvXLy  diacharged  hi$  duty  to  his  medical  brethren  ;  and  ice  hope 
every  one  else  will  do  the  same.  We  are  well  aware  who  it  is,  and  a  medical 
man  to  booty  that  makes  the  trio  in  these  family  suppers.  Let  him  be  warned 
in  time, — he  takes  upon  him  to  defend  this  nefarious  quack  and  mandaughter 
w  (he  face  of  the  wkole  profession.  Lei  him  take  warning^  or  we  wiU  not  spare 
him.-^Ed." 

The  defendant  pleaded  the  truth  of  the  allegations  in  justification,  and  issue 
was  joined  upon  his  pleas. 

The  alleged  libel,  with  the  exception  of  the  seven  lines  in  italics,  had  been 
copied  from  a  periodical  journal  called  The  Lancet,  the  article  in  which  was 
headed,  '<  Result  of  upholding  Quacks.'' 

For  that  article  the  pluntifp  brought  an  action  apainst  Wakley,  the  editor  of 
the  Lancet,  who  pleaded  only  the  general  issue;  defended  himself;  and  upon 
the  trial  of  his  cause,  on  the  day  precediug  the  trial  of  the  present  cause  against 
Ryan,  got  off  with  a  verdict  for  id.  damages. 

Upon  the  trial  of  the  present  cause,  the  defendant's  counsel,  after  showing 
nnder  his  plea  of  justification,  what  had  been  the  treatment  of  Mary  BuUock, 
and  what  had  passed  upon  the  interview  between  the  plaintiff  and  Dr.  Tweedie, 
proposed  to  call  Mr.  Brodie,  an  eminent  surgeon,  to  say  whether  he  would 
meet  the  plaintiff  in  consultation ;  but  the  Chief  Justice  held  such  evidence  to 
be  inadmissible.  It  was  then  proposed  that  Mr.  Brodie  should  be  asked, 
*3351  ^^^^1^^'  ^-  Tweedie,  in  '^'refusing  to  consult  with  the  plaintiff,  had 
^  honourably  and  faithfully  dischargeid  his  duty  to  the  medical  profession. 
The  Chief  Justice  thought  the  question  ought  not  to  be  put,  and  the  plaintiff 
obtained,  a  verdict  for  400Z. 

Toddy f  Serjt,  moved  for  a  new  trial,  on  the  ground  that  Mr.  Brodie's  testi- 
mony ought  to  have  been  received  upon  the  same  principle  as  the  opinion  of 
scientific  men  upon  matters  of  science ;  Beckwith  v.  Sydebotham,  1  Oampb. 
116,  Severn  v.  Olive,  3  Brod.  &  Bingh.  72 ;  or  of  foreign  lawyers  on  questions 
of  foreign  law;  because  the  jury  must  be  ignorant  of  the  conventional  rules 
and  etiquette  establbhed  in  each  profession,  which  can  only  be  known,  or  only 
accurately  known,  by  members  of  such  profession.  None,  for  example,  but 
members  of  the  bar  can  appreciate  the  infamy  attendant  on  obtaining  practice 
by  courting  and  feastine  attorneys ;  so  that  it  is  only  from  the  estimation  of 
his  brethren  that  the  public  can  judge  whether  an  individual  conducts  himself 
uprightly  in  those  matters  with  which  he  is  most  concerned.  The  evidence 
excluded,  therefore,  was  indispensable  for  the  defendant's  justification. 

TiNDAL,  C.  J.  Witnesses  skilled  in  any  art  or  science  may  be  called  to  say 
what,  in  their  judgment,  would  be  the  result  of  certain  facts  submitted  to  their 
consideration ;  but  not  to  give  an  opinion  on  things  with  which  a  jury  may  be 
supposed  to  be  equally  well  acquainted.  If  in  this  case  any  specific  rules  of 
the  medical  profession  had  been  dven  in  evidence,  the  defendant  perhaps  might 
have  been  allowed  to  show  that  tne  plaintiff,  by  violating  those  rules,  had  ren- 
dered himself  unworthy  of  the  countenance  of  his  brethren.  But  the  question 
"^361  ^^^  ^^'  whether  a  physician,  in  refusing  to  ^consult  with  the  plaintiff, 
-*  had  honourably  and  faithfully  discharged  his  duty  to  the  medical  pro- 
fession. The  answer  to  that  might  depend  altogether  on  the  temper  and  pecu- 
liar opinions  of  the  individual  witness,  and  was  a  point  on  which  the  jury  were 
38  capable  of  forming  a  judgment  as  the  witness  himself.  On  this  ground, 
therefore,  there  is  no  reason  for  granting  a  rule  for  a  new  trial. 

Toddy  then  sought  to  obtain  a  rule  on  the  ground  that  one  of  the  jurors  had 
come  to  the  trial  predetermined  to  give  heavy  damages  against  the  defendant 
As  to  which,  he  read  an  affidavit  of  two  members  of  the  CoUeffe  of  Surgeons, 
who  were  present  at  the  trial  of  the  cause  of  Bamadge  v.  WaUey,  that  at  the 
conclnnon  of  that  trial,  a  person  whose  name  was  not  then  known  to  them  came 
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ap  and  expressed  his  surprise  «i  the  small  amount  of  damages  which  had  been 

S'ven  to  the  plaintiff  in  that  oase^  and  at  the  same  time  said,  "  I  shall  be  on 
e  jury  to-morrow,  and  I  will  take  care  that  the  verdict  does  not  go  that  my" 
or  words  to  the  like  effect ;  that  one  of  the  deponents  then  remarked,  that  the 
individual  addressing  them  had  not  jet  heard  any  evidence ;  to  which  the  indi- 
vidual replied,  that  <^  he  had  heard  quite  enouffh,  and  that  hia  mind  was  made 
up  as  to  the  verdict  he  should  give:"  that  on  the  following  day,  June  26, 1832, 
the  deponents  were  again  respectively  present  in  the  Court  of  Common  Pleas  at 
Westminster,  and  that  when  the  cause  of  Ramadge  v.  Ryan  was  called  on  for 
trial  the  deponents  saw  the  individual  who  had  on  the  previous  day  made  the 
befbre-mentioned  remark  to  them  sittimff  as  a  juror  on  the  trial  of  that  cause : 
that  having  reason  to  believe  the  individual  in  question  was  John  Minter  Hart 
of  Momington  Crescent,  they  went  to  his  residence  on  the  Slst  of  October,  and 
having  obtained  an  interview,  asked  if  he  had  been  one  of  *the  jurymen  ^^^^^^ 
on  the  trial  of  this  cause ;  he  said,  he  admitted  that  he  had ;  that  he  ^ 
had  oonversed  with  the  deponents  at  the  door  of  Westminster  Hall  on  the  25th 
of  June  on  the  subject  of  the  verdict  in  the  cause  of  Ramadge  v.  Wakley,  and 
recollected  the  remaric  he  then  made :  that  he  supposed  deponents  had  ecHue  to 
him  about  a  new  trial  in  Ramadge  v.  Ryan,  and  that  he  knew  something  that 
would  get  a  new  trial ;  or  words  to  that  effect 

Other  aiBdavitB  disclosed  that  Hart  had  been  struck  off  the  roll  of  attorneys 
for  fraud  and  misconduct. 

The  Court  were  referred  to  Wynn  v.  Bishop  of  Bangor,  2  Com.  Rep.  601, 
which  was  an  action  of  ejectment  in  which  a  view  htSi  been  granted.  On 
making  the  view,  one  of  the  showers  fcHr  the  plaintiff  having  mue  certain  ob- 
servations upon  the  subject  in  dispute,  one  of  the  jurors  observed,  that  by  what 
they  had  seen,  they  should  soon  determine  the  dispute ;  and  afterwards,  on  the 
day  before  the  trial,  he  said  that  the  plaintiff  was  a  neighbour,  and  right  or 
wrong,  he  would  give  it  for  him.  The  Court  held,  that  tiiough  that  might 
form  a  ground  of  challenge,  yet  it  was  proper  to  allege  the  matter  as  cause  for 
a  new  trial,  and  granted  the  rule.  The  case  of  Herbert  v,  Shaw,  11  Hod. 
111-118,  was  cited  ^gainst  the  application,  but  overruled  by  the  court  h 
Dent  V.  Hundred  of  Hertford,  2  Saik.  645,  a  new  trial  was  granted  on  an  alB- 
davit  that  the  foreman  had  declared  that  plaintiff  should  never  have  a  verdkt, 
whatever  witnesses  he  produced. 

A  rule  nui  having  been  granted  upon  the  matters  disclosed  in  the  affi- 
davits, 

WUde  and  JSpcMkie,  Seijts.,  showed  cause  upon  an  affidavit  in  which  the 
expressions  alleged  to  have  been  '''used  by  Hart  at  his  house  on  the  |.:,c33g 
Blst  of  October,  were  altogether  denied,  and  in  which  Hart  ezpluned  *■ 
the  conversation  in  Westminster  Hall  by  deposinff  that  his  words  were, ''  Well ! 
I  am  surprised  at  such  small  damages;  had  I  been  upon  the  jury  I  certainly 
should  have  given  very  heavy  damages.'' — "  I  am  upon  the  jury  to-morrow.* 
That  no  other  words  escaped  him ;  and  that  lie  never  said,  **  I  will  take  care 
die  verdict  shall  not  go  that  way  to-morrow." 

They  referred  to  Onions  v.  Nash,  7  Price,  203,  where  the  Court  of  Szcheqoer 
refused  to  grant  a  rule  for  setting  aside  a  verdict  on  an  affidavit  of  the  failini 
party,  stating,  that  one  of  the  jury  was  a  relation  of  the  suecessful  party,  and 
that  the^  were  in  habits  of  friendship  and  intimacy  together,  and  particuhuuins 
various  instances  and  expressions  on  the  part  of  the  juryman,  of  partiality  and 
prejudice; — and  offered  an  affidavit  firom  Uie  foreman  of  the  jury,  on  the  ground, 
that  though  in  general  an  affidavit  firom  a  juryman,  as  such,  cannot  be  received, 
yet  here,  where  the  conduct  of  one  of  the  jurors  was  impeached,  it  ought  to  be 
open  to  the  other  jurors  to  show  that  the  verdict  was  not  occasion^  by  the 
practice  of  that  individual. 

The  Otntrty  however,  reused  to  receive  this  affidavit,  observing,  that  the  affi- 
davits on  the  other  side  applied  onlj  to  the  oonduet  of  the  juror  before  he 
entered  the  jury-box. 
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Toddy,  in  support  of  his  rule,  urged,  that  the  expression  whioh  Hart  ad* 
mitted  he  had  used,  <'  I  am  on  the  jury  to-morrow,"  if  spoken,  as  it  doubtless 
was,  in  a  ngnifioant  way,  showed  suoh  a  predetermination  as  was  incompatible 
with  £ur  trial,  and  sufficiently  accounted  for  the  di^writy  between  the  two 
verdicts. 

*S391  *^!^^^^  C.  J.  If  the  ground  of  application  for  a  new  trial  disclosed 
-'  by  the  affidavits  on  the  part  of  the  defendant  had  remained  unanswered 
ind  uncontndicted,  I  should  have  thought  the  oourt  justified  in  makinff  this 
rale  absolute ;  for  it  would  go  to  create  a  prejudice  against  trial  by  jury  if  ver- 
dicts were  to  be  the  result  of  previous  determination  f  and  expressions  such  as 
those  imputed  to  the  juror  Hart,  would  have  been  a  good  ground  of  challenge 
if  2»roved  to  the  extent  to  whioh  they  have  been  allied  in  the  affidavit,  m 
R.  V.  Cook,  6  St  Tr.  337^  expressions  of  this  nature  were  deemed  so  improper 
that  the  juror  ought  not  to  be  asked  whether  he  had  used  them,  but  that  they 
ought  to  be  proved  by  such  as  had  heard  them  spoken.  If,  therefore,  the  ex- 
pressions imputed  to  Hart  had  remained  unanswered,  this  cause  must  have  been 
referred  to  a  new  jury.  But  the  conversation  on  the  81st  of  October  is  denied 
altogether,  as  is  also  a  portion  of  that  alleged  to  have  taken  place  on  the  25th 
of  June ;  and  the  effeot  of  the  residue  appears  to  me  to  bo  sufficiently  answered 
by  Harf  s  affidavit.  This  is  not  a  case,  therefore,  in  which  the  existence  of 
snch  injustice  has  been  established  as  to  call  for  a  new  trial;  and  the  precise 
ground  of  application  having  been  answered,  the  rule  must  be  discharged. 

Gasskex,  J.,  eoncurrsd  in  thinking,  that  the  affidavit  in  support  of  the 
motion  had  been  answered. 

BosANQUST,  J.  The  rule  nin  was  properly  granted  upon  the  affidavits  then 
before  the  oourt,  but  I  think  they  have  been  answered  as  £ur  as  regards  the 
spplication  for  a  new  trial.  The  situation  of  Hart,  as  an  attorney  struck  off 
^3401  ^^  ^^^'  ^^'^  ^  P^^  ^^^  ^^  ^^  '^'consideration,  because  the  defendant 
J  need  not  have  left  him  on  the  panel;  but  the  expression  imputed  to 
him,  that  "  he  would  take  care  the  verdict  should  not  go  the  same  way,''  falls 
within  the  principle  of  the  case  in  Salkeld,  and  if  unanswered,  womd  have 
tfforded  ground  for  a  new  trial;  but  Hart  denies  having  used  that  expression, 
and  the  sting  of  the  aoousation  is  answered. 

Aldkbson,  J.  This  rule  was  obtained  on  an  affidavit  that  one  of  the  jurors 
bad,  before  he  entered  the  jury-box,  made  up  his  mind  as  to  the  verdict  he 
should  give;  and  if  that  charge  had  remained  uneontradioted,  the  rule  must 
have  he^  niade  absolute.  But  the  whole  stmg  of  the  charge  is  answered ;  and 
though  the  expressions  which  the  juror  admits  himself  to  have  used  were  im- 
pmdent,  yet,  his  entertaining  a  strong  opinion  on  a  former  verdict  is  not  inoom- 
patible  with  his  pving  a  correot  verdict  on  the  case  which  was  to  come  before 
him. 

There  was  no  reason  wh^  he  should  speak  in  a  significant  way  to  mere 
strangers,  and  there  is  nothmg  in  the  language  which  he  admits  which  would 
lead  one,  independent  of  manner,  to  assume  t£tt  he  had  prejudged  the  verdict 
he  was  himself  to  give.  Bule  discharged. 


♦341]  *COCKS  ».  NASH.    Nov.  16. 

To  a  plea  that  the  plaintiff  had  released  one  of  two  joint  obligors,  the  plaintiff  replied 
that  the  release  was  given  with  an  undertaking  on  the  part  of  the  defendant,  the  other 
obligor,  that  the  release  should  not  operate  in  his  disonarge :  Held  ilL 

The  declaration  stated  that  the  defbndast,  by  his  certain  writing  obligatory 
sealed  with  his  seal,  and  shown  to  the  Oourt,  the  date  whereof  was,  £o.,  ac- 
knowledeed  himself  to  be  held  and  firmly  bound  to  the  plaintiff  in  the  sum  of 
2002.  of  lawful  money,  to  be  paid  to  the  pUdntiff ;  wlueh  said  writing  obligatory 
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was  ander  and  subject  to  a  certain  condition  thereunder  written,  whereby  it  was 
declared  that  if  one  Mary  Nash  in  the  said  condition  mentioned,  and  the  de- 
fendant, their  heirs,  executors,  and  administrators,  or  either  of  them,  shoold 
well  and  tmlj  pay  or  cause  to  be  paid  unto  the  plaintiff  the  full  sum  of  200/. 
with  5  per  cent,  interest,  the  interest  to  be  paid  half  yearly  from  the  date  of  the 
said  wntinff  obligatory  (and  on  condition  that  half  a  year's  notice  should  be 
given  by  the  plaintiff  to  the  defendant  or  the  said  Mary  Nash,  in  a  lawful 
manner,  before  requiring  payment  of  the  said  200^.  in  the  condition  mentioned), 
without  fraud  ot  further  delay,  then  the  last-mentioned  obligation  should  be 
▼oid  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue.  The  plaintiff 
then  averred  that  he  did  on  the  14th  of  October,  1881,  to  wit,  at,  &q.,  in  a 
lawful  manner  give  notice  to  Mary  Nash  and  the  defendant  to  pay  to  him  the 
plaintiff,  at  the  expiration  of  half  a  year  after  the  receipt  of  that  notice,  the  said 
principal  sum  of  200Z.  in  the  condition  of  the  writing  ooligatory  mentioned,  and 
all  interest  thereon :  but  that  the  said  Mary  Nash  and  the  defendant  did  not, 
nor  did  either  of  them  at  the  expiration  of  half  a  year  from  the  receipt  of  the 
last-mentioned  notice,  or  at  any  time  before  or  after,  well  and  truly  or  ^^(^ 
in  *any  manner  pay  to  the  plaintiff  the  said  principal  sum  of  2001.  in  the  ^ 
condition  of  the  said  writing  obligatory  mentioned,  and  the  interest  thereon, 
or  any  part  of  such  principal  or  interest. 

The  writing  obligatory  was  set  out  in  the  first  plea  on  oyer,  as  follows  :— 
**  Know  all  men  by  these  presents,  that  I,  Mary  Nash,  of  the  town  of  Ludlow, 
widow,  and  Folliot  Nash,  of  the  said  town  of  Ludlow  in  the  county  of  Salop, 
gentleman,  are  held  and  firmly  bound  to  William  Cocks  of  Dodmore  Farm  in 
the  parish  of  Stanton  Lacy,  and  county  of  Salop,  in  the  sum  of  200^.  of  good 
and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  William  Cooks  or  hu 
certain  attorney,  executors,  administrators,  or  assigns  ^  for  the  true  payment 
whereof  we  bind  ourselves,  our  heirs,  executors,  and  administrators,  furmlj  bj 
these  presents.  Sealed  with  our  seals;  dated  this  14th  day  of  October  in  the 
sixth  year  of  the  reisn  of  our  soverei^  lord  George  the  Fourth.'^  The  condi- 
tion corresponded  wi&  the  statement  in  the  declaration. 

The  defendant  pleaded,  first,  nan  eU  factum;  secondly,  that  after  the  making 
of  the  same  writing  obligatory  in  the  declaration  mentioned,  and  whilst  the  same 
was  in  full  force  and  virtue,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.,  at,  &c.,  the  plaintiff  by  a  certain  deed^  sealed  with  his  seal,  to  wit^  a 
certain  deed  of  release,  for  the  considerations  therein  expressed,  released,  and 
discharged  the  said  Mary  Nash  of  and  from  the  same  writing  obligatory,  and 
all  actions  in  respect  thereof.     The  plaintiff  replied, 

That  the  said  supposed  deed  of  release  was  made  and  executed  by  the  plabtiff 
to  Mary  Nash,  with  the  knowled^,  privity,  and  consent,  and  at  the  request  of 
the  defendant,  and  on  the  condition  and  express  promise  and  undertaking  by 
and  on  the  part  of  the  defendant  to  the  plaintiff,  that  the  said  release  should 
not  operate  to  release  the  defendant  from,  or  in  any  way  prejudice  *the  ^^^ 
rights,  claims,  or  remedies  of  the  plaintiff  against  the  defendant,  upon  ^ 
or  in  respect  of  the  said  writing  obligatory. 

Demurrer  and  joinder. 

AdanUf  Seijt.,  in  support  of  the  demurrer.  The  replication  is  ill,  for  it  sets 
up  a  parol  undertaking  to  vary  the  release  set  out  in  the  plea,  an  instrument 
under  seal.  By  express  provision  or  apt  recital  in  the  release  itself,  the  opera- 
tion of  that  instrument  might  have  been  confined  to  one  of  the  co-obligors; 
Simons  v.  Johnson,  3  B.  &  Adol.  175;  Payler  v.  Homersham,  4  M.  &  S.423; 
Solly  v.  Forbes,  2  B.  &  B.  38.  But  a  mere  parol  agreement  cannot  alter  the 
language  of  the  instrument  under  seal,  which  being  an  unqualified  release  of 
one  of  the  co-obligors,  operates  as  a  release  of  both. 

It  will  perhaps  be  contended,  that  the  plea  is  ill,  for  want  of  an  averment 
that  the  M)nd  on  which  the  release  was  to  operate,  was  sealed  with  the  seal  of 
Maiy  Nash ;  but  such  an  objection  can  only  be  taken  on  special  demurrer,  for 
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the  fact  that  Mary  Nash  sealed  the  bond,  is  involved  in  the  allegation  that  the 
plaintiff  released  her  from  it.  Besides,  the  plea  states,  that  the  plaintiff  dis- 
charged Mary  Nash  from  the  same  writing  obligaUnyf  and  writing  obligatory  is 
a  term  of  art  which  implies  sealing  by  the  obligor,  1  Wms.  Saund.  291 ;  Ash- 
more  17.  Kypley,  Cro.  Jao.  420 ;  Penson  v.  Hodges,  Gro.  Elis.  737. 

Wiid€f  Seijt,  cantrd.  In  those  cases  the  word  of  art  was  used  in  the  decla- 
ration ;  but  a  plea,  and  particularly  a  plea  which  seeks  to  set  an  estoppel,  re- 
quires more  precision :  Uie  law  will  not  intend  that  the  party  sealed  the  deed 
onless  it  be  expressly  averred :  Eitigerald  v.  Cragg,  Com.  Rep.  139 :  and  though  a 
*3441  ^^^  ^^  ^^^  ^^  ^^^  recites,  *<'In  witness  whereof  we  have  set  our  hands 
->  and  seals/'  that  does  not  amount  to  an  averment  that  the  party  sealed  the 
bond :  the  averment  must  be  made  expressly ;  Moore  v.  Jones,  2  Ld.  Raymd.  1536. 
The  plea,  therefore,  is  ill,  and  the  replication  is  sufficient;  for  although  a  parol 
agreement  cannot  be  set  up  in  opposition  to  a  deed  by  one  of  the  parties  to  the 
deed,  yet  it  may  be  binding  in  the  nature  of  collateral  undertaking  on  one  who  is 
not  a  party  to  the  deed.  Now  the  defendant  was  not  a  party  to  the  deed  of  release 
given  to  Mary  Nash ;  that  deed  therefore  cannot  operate  by  way  of  estoppel  be- 
tween the  defendant  and  plaintiff,  for  estoppel  can  only  be  between  parties;  and  a 
release  by  operation  of  law  being  construed  more  favourably  for  the  relessor  than  a 
release  by  deed, — Co.  Lit.  264  b,  Yin.  Abr.  J^dease,  Z.  3,  pi.  3, — ^the  apparent 
release  by  operation  of  law  accruing  to  the  defendant,  out  of  the  plaintiff's  deed 
to  Mary  Nash,  may  be  connected  with  the  defendant's  parol  agreement,  and  in 
order  to  give  effect  to  the  manifest  intention  of  the  plaintiff  and  defendant,  that 
deed  may  be  construed,  not  as  a  general  release  of  the  plaintiff's  claim,  but  as 
a  covenant  not  to  sue  Mary  Nash :  and  such  a  covenant  will  not  operate  in  dis- 
charge of  a  co-obligor;  Dean  v.  Newhall,  8  T.  R.  168;  Button  v.  Eyre,  6 
Taunt.  289;  Twopenny  v.  Young,  3  B.  &  C.  208.  Thus,  in  Solly  v.  Forbes, 
2  B.  k  B.  38,  a  release  was  given  by  plaintiffs  to  A.,  one  of  two  partners, 
with  a  provision  ihat  it  should  not  prejudice  any  claims  which  plaintiffs  might 
bave  against  B.,  the  other  partner ;  and  that  in  order  to  enforce  the  claims 
against  B.,  it  should  be  lawful  for  plaintiffs  to  sue  A.,  either  jointly  with  B.  or 
separately :  in  an  action  by  plaintiffs  against  A.  and  B.,  that  release  having 
been  pleaded  by  A.,  and  set  out  in  oyer  in  the  replication,  with  an  averment 
*3451  ^^^  ^^^  action  *wna  prosecuted  against  A.  jointly  with  B.,  for  the  pur- 
-*  pose  of  enabling  plaintiffs  to  recover  payment  of  moneys  due  from  B.  and 
A.  to  plaintiffs,  either  out  of  the  joint  estate  of  B.  and  A.,  or  from  B.,  or  his 
separate  estate,  the  replication  was  demurred  to,  and  the  demurrer  ovexruled. 
In  Goodtitle  v.  Bailey,  Cowp.  600,  an  instrument  in  the  form  of  a  release  was, 
in  order  to  effect  the  intention  of  the  parties,  allowed  to  operate  as  a  ^rant; 
ftnd  Lord  Mansfield  said,  '<  The  rules  laid  down  in  respect  of  the  oonstruction  of 
deeds  are  founded  in  law,  reason,  and  common  sense ;  that  they  shall  operate 
according  to  the  intention  of  the  parties,.if  by  law  they  may ;  and  if  they  cannot 
operate  in  one  form,  they  shall  operate  in  that  which  by  law  will  effectuate  the 
intention." 

Adams  in  reply  was  stopped. 

TiNDAL,  G.  J.  The  first  question  is,  whether  the  matters  disclosed  in  this 
leplication  operate  so  in  avoidance  of  the  plea  as  to  entitle  the  plaintiff  to  sus- 
tain his  action.  The  plea  states  that,  before  the  commencement  of  the  aoticm, 
the  plaintiff  by  a  certain  deed  of  release,  sealed  with  his  seal,  released  and  dia* 
charged  Mary  Nash,  one  of  the  obligors  in  the  bond  on  which  the  plaintiff  has 
declared,  of  and  from  the  same,  and  all  actions  in  respect  thereof.  The  repli- 
cation alleges,  that  the  supposed  deed  of  release  was  executed  to  Mary  Nash 
with  the  knowledge,  and  at  the  request  of  the  defendant,  and  on  the  condition 
and  undertaking,  on  his  part,  that  the  release  should  not  operate  to  release  him, 
or  in  any  way  prejudice  the  plaintiff's  daim  against  him.  And  the  objection 
to  the  replicatioa  is,  that  it  seeks,  by  the  introduction  of  parol  evidence,  to  put 
on  an  instrument  under  seal,  a  construction  differing  from  the  import  of 
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'Hhat  instrument  That  is  an  objection  which  was  esteemed  fatal  as  p^ia 
early  as  the  time  of  Lord  Coke,  who  lays  it  down  in  the  Countess  of  *- 
Batland's  case,  5  Rep.  26,  that  there  could  not  be  any  bare  averment  againet 
indentures,  parcel  of  an  insurance,  that,  after  the  making  of  the  indentores, 
and  before  completing  the  assurance,  *^  by  mutual  agreement  of  the  parties, 
it  was  concluded  and  agreed  that  the  assurance  should  be  to  other  uses ;  but  if 
other  agreement  or  limitation  of  uses  be  made  by  writing,  or  by  other  matter 
as  high  or  higher,  then  the  last  agreement  shall  stand ;  for  every  contract  or 
agreement  ought  to  be  dissolved  by  matter  of  as  high  a  nature  as  the  first  deed; 
-— dissolvi  eo  ligamine,  quo  ligatum  est/' — "  It  would  be  dangerous  to  pur- 
chasers, and  all  others  in  such  cases,  if  nude  averments  against  matter  in 
writing  should  be  admitted." 

The  effect  of  the  argument  on  the  part  of  the  plaintiff  is,  that  this  instra- 
ment,  which  purports  to  be  an  explicit  release  of  an  entire  demand,  ought  to 
operate  only  as  a  covenant  not  to  sue  one  of  two  joint  obligors.  What  is  that 
but  an  instance  of  the  danger  apprehended  by  Lord  Coke  r  It  is  urged  that, 
though  it  might  be  objectionable  to  vary  the  express  terms  of  the  instrument 
as  to  the  re-lessee  Mary  Nash,  the  same  objection  does  not  apply  in  the  case  of 
a  third  person  only  incidentally  affected.  But  I  am  not  aware  of  any  such 
distinction  in  the  effect  of  a  single  instrument,  or  that  it  can  be  properlj  drawn. 
In  Bavey  v,  Prendergrass,  5  B.  and  Aid.  187,  the  Court  of  King's  Bench 
adopted  no  such  distinction,  but  held,  that  the  legal  effect  of  an  instrument 
under  seal  could  not  be  altered  by  parol  averment.  There  it  was  held,  that  it 
was  not  any  defence  at  law  to  an  action  on  a  bond  against  a  surety,  that  hj  a 
parol  agreement  time  had  been  given  to  the  principal. 

'''The  cases  which  have  been  referred  to  are  answered  by  merely  ^^^ 
looking  to  the  statement  of  them  in  the  books :  as  Hulton  v.  Eyre,  in  ^ 
which  the  deed  was  merely  a  covenant  not  to  sue,  and  if  this  had  been  snch, 
there  would  have  been  no  difficulty  in  the  case.  Solly  v,  Forbes  turned  on  the 
effect  of  a  deed,  as  it  was  to  be  collected  from  the  whole  instrument  taken  to- 
gether ;  and  if  .we  could  collect  from  the  whole  of  this  deed  that  it  was  not  in- 
tended to  operate  as  a  release,  that  case  would  have  had  some  application.  The 
first  ground  of  answer,  therefore,  to  the  construction  contended  for  on  the  part 
of  the  plaintiff,  is,  that  he  cannot  by  parol  averment  vary  an  instrument  under 
seal ;  and  the  agreement  which  he  proposes  to  set  up  is  in  itself  destitute  of 
consideration. 

The  plaintiff  then  objects  to  the  defendant's  plea,  that  it  does  not  allege  the 
bond  to  have  been  ever  executed  by  Mary  Nash ;  but  looking  to  the  whole  of 
the  record,  we  think  this  objection  is  answered,  particularly  by  the  matter  con- 
tained in  the  replication.  After  setting  out  the  bond  on  oyer,  and  describing 
it  as  the  bond  of  the  defendant  and  Mary  Nash,  which  of  itself  would  not  be 
a  sufficient  averment  that  it  had  been  executed  by  her,  the  defendant  alleges 
that  the  plaintiff  released  Mary  Nash  from  the  same  writing  obligatory.  It 
requires  no  more  than  a  common  intendment  to  say  that  the  allegation  of  a 
release  of  Mary  Nash  from  the  bond  set  out  on  oyer,  involves  the  supposition 
that  she  executed  it  as  well  as  the  defendant ;  for  unless  she  executed  it,  from 
what  was  she  released  ?  and  the  plaintiff  in  his  replication  does  not  denj,  bat 
confesses  and  avoids  such  allegation,  for  he  admits  that  he  executed  the  release 
to  Mary  Nash.  If  he  did,  we  must  intend  on  his  own  showing  that  she 
executed  the  bond,  otherwise  how  could  he  grant  the  release  ?  *The  p^^^g 
plea,  theref(M*e,  is  sufficient,  and  on  the  whole,  our  judgment  must  be  for  ^ 
the  defendant. 

Ga8EI.ee,  J.  I  agree  with  my  Lord  Chief  Justice  on  both  points.  No  doubt 
a  deed  may  be  construed  as  a  release  or  a  covenant  not  to  sue,  according  to  the 
intent  of  the  parties,  manifested  by  the  contents  of  the  deed ;  but  the  plaintiff 
cannot  show  that  intent  by  parol  evidence.  In  all  the  cases  cited,  the  Court 
has  extracted  the  meaning  of  the  parties  from  the  deed  itself.  We  come  thai 
^o  the  question  as  to  the  sufficiency  of  the  plea;  which,  if  it  had  stood  alone, 
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might  have  given  rise  to  some  donbt,  inasmuch  as  it  contuns  no  averment  that 
the  bond  was  executed  by  Mary  Nash ;  bat  when  we  come  to  the  replication, 
the  plaintiff  admits  the  release  of  a  writing  obligatory,  execated  by  the  de- 
fendant and  Mary  Nash. 

BosANQUET,  J.  I  am  of  the  same  opinion.  If  Mary  Nash  were  a  party  to 
the  bond,  the  release  to  her  operates  as  a  release  to  the  defendant,  unless  the 
plaintiff  shows  something  to  alter  its  effect.  Now  a  deed  of  release  may  be 
explained  by  recital  or  other  matter,  contained  in  the  same  deed,  as  appears  by 
the  case  of  Solly  v.  Forbes ;  but  the  Court  cannot  look  at  an  instrument  of  a 
lower  degree,  in  explanation  of  an  instrument  under  seal.  The  only  question 
remaining  is,  whether  Mary  Nash  were  a  party  to  the  bond,  and  that  the  plain- 
tiff admits  by  pleading  over  and  endeavouring  to  avoid  the  release  by  new  mat- 
ter. The  plea  sets  up  a  release  of  Mary  Nash  from  the  writing  obligatory ; 
when  the  plaintiff  in  his  reply  confesses  the  release,  he  sufficiently  acknow- 
ledges her  to  have  been  a  party  to  the  bond. 

Aldsbson,  J.  concurring,  the  Court  gave     Judgment  for  the  defendant. 


*349]  *RIDLEY  and  Others,  Assignees  of  WHITE,  a  Banknipt, 
V.  GYDE.     Nov.  19. 

On  the  26th  of  October,  W.,  a  trader,  being  pressed  bj  L.  for  the  payment  of  a  debt, 
promised  to  give  secnrity  the  next  ditj.  Instead  of  doing  so,  W.  went  away  imme- 
diately, gave  security  to  Q.,  and  did  not  see  L.  again  till  the  20th  of  November,  when 
he  had  a  conversation  with  L.  about  the  security  given  to  Q. 

W.  haTiDg  been  declared  a  bankrupt,  and  his  assignees  relying  on  an  act  of  bankruptcy 
alleged  to  have  been  committed  in  giving  this  security  to  Q., 

Held,  that  the  declarations  made  by  W.  to  L.  on  the  20th  of  November,  were  admissible 
eTidence  towards  establishing  the  act  of  bankruptcy. 

Trover  by  the  assignees  of  White,  a  bankrupt.  The  validity  of  the  commis- 
sion being  disputed,  the  act  of  bankruptcy,  on  which  the  plaintiffs  relied,  was  a 
warrant  of  attorney  and  bill  of  sale,  alleged  to  have  been  given  by  White  to 
the  defendant,  by  way  of  fraudulent  preference,  and  in  contemplation  of  bank- 
ruptcy ;  as  to  which. 

It  appeared  that  White  had  long  been  indebted  to  the  defendant,  who  was 
one  of  his  relations,  and,  from  the  summer  of  1827,  had  been  frequently  pressed 
for  payment;  that  on  the  18th  of  October,  1830,  the  defendant's  solicitor  ap- 
prised White,  the  defendant  was  determined  to  take  proceedings  unless  security 
were  given,  and  suggested  that  White  should  give  a  warrant  of  attorney;  White 
said,  <<  I  cannot  do  it,  whatever  may  be  the  consequence ;"  but,  upon  being 
farther  pressed,  asked  and  obtained  leave  to  consult  his  own  solicitor.  On  the 
19th,  he  consented  to  give  the  securities  required,  and  executed  the  bill  of  sale 
at  Cheltenham  on  the  25th  October.  On  the  part  of  the  plaintiffs,  Loveday, 
the  solicitor  of  Hare,  another  of  White's  creditors,  stated,  that  he  bad  been 
long  pressing  White  f^om  day  to  day  for  the  payment  of  the  debt  due  to  Hare ; 
that  White  made  various  excuses  up  to  the  25th  October,  1880,  when  he  pro- 
mised to  give  Hare  security  on  the  following  day,  instead  of  which  he  imme- 
diately left  Leamington,  the  place  of  his  residence,  for  Cheltenham,  and  Love- 
*3501  ^^y  never  saw  him  *again  till  the  20th  of  November  following.  In  the 
^  interval,  however,  he  received  a  letter  from  White  (which  was  read  to 
the  jury),  in  which  White  admitted  he  had  given  securities  to  Oyde,  who  would 
have  arrested  him  if  be  had  not  done  so ;  that  Gyde,  however,  had  no  intention 
of  puttine  in  his  claim,  if  he.  White,  could  go  on  without  molestation,  but  that 
if  driven  by  his  creditors  to  extremity,  he  must  take  the  benefit  of  the  insolvent 
act.  In  consequence  of  this  letter,  Loveday  had  an  interview  with  White  on 
the  20th  of  November,  and  gave  the  following  account  of  the  conversation  be- 
tween them :  ''  I  asked  what  the  security  was  which  he  had  given  to  Oyde ;  he 
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told  me  he  did  not  know.  I  aeked  if  he  had  made  an  assignment  to  Gjde;  he 
aaid  he  did  not  know.  I  asked  if  he  had  siven  a  warrant  of  attorney ;  he  said 
he  did  not  know  what  the  security  was.  1  told  him  he  mnst  be  a  very  great 
rascal  to  go  and  give  security  after  his  promise  to  me ;  he  said  he  owed  Mr. 
Gyde  the  money,  and  no  one  could  blame  him  for  taking  care  of  his  relations." 

The  admissibility  of  this  evidence  was  contested  by  the  counsel  for  the  d^ 
fendant,  but  Tindal,  C.  J.,  before  whom  the  cause  was  tried,  thought  it  might 
properly  be  received,  and  a  verdict  was  found  for  the  plainti£k. 

JoMSf  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  thougii 
declarations  of  a  bankrupt  accompanying  an  act  of  bankruptcy  are  admissible  in 
evidence  to  show  the  quality  of  such  act,  yet  they  are  not  admissible  to  affect 
the  interests  of  a  bonk  fide  grantee,  at  all  events  not  unless  made  in  his  pre- 
sence. And  that  declarations  made  so  long  after  the  act  are  not  admissibb 
at  all. 

BotnpaSf  Seijt.,  showed  cause.  The  declarations  in  question  were  properly 
received  as  part  of  the  res  gestae  *which  constituted  the  act  of  bank-  mci 
ruptcy.  From  the  18th  of  October  to  the  20th  of  November,  the  pre-  ^ 
ference  of  Gyde,  by  the  deception  practised  with  regard  to  Hare,  was  one  con- 
tinued transaction.  The  expressions  of  a  bankrupt  with  reference  to  the  state 
of  his  afiairs  at  the  time,  are  almost  the  only  evidence  by  which  it  can  be  ascer- 
tained whether  a  contested  assignment  has  been  fraudulent  or  not.  In  Rawson 
V.  Haigh,  2  Bingh.  104,  Park,  J.,  said,  <'  I  am  satisfied  that  declarations  made 
during  departure  and  absence  are  admissible  in  evidence  to  show  the  motive  of 
the  departure.  It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  dedira- 
tions ;  we  must  judge  from  all  the  circumstances  of  the  case ;  we  need  not  go 
the  length  of  saying  that  a  declaration  made  a  month  after  the  &ct  would  of 
itself  be  admissible ;  but  if,  as  in  the  present  case,  there  are  connecting  circom- 
atanoes,  it  may,  even  at  that  time,  form  part  of  the  whole  res  geUce" 

Jones,  The  res  gestae  in  question  upon  the  trial  of  this  cause,  were  the  exe- 
cution of  securities  on  the  19th  and  25th  of  October;  and  expressions  used  by 
the  bankrupt  on  those  days,  or  perhaps  the  day  after,  might  have  been  admissi- 
ble in  evidence  to  show  the  state  of  his  intentions  upon  the  occasion.  Bat  no 
case  has  gone  the  length  of  admitting  declarations  made  a  month  after  the  trans- 
action to  which  they  refer.  If  declarations  made  a  month  after  the  &et  are 
held  admissible,  it  will  be  difficult  to  draw  a  line,  or  to  hold  that  they  may  not 
be  received,  thoueh  made  after  an  interval  of  two,  or  even  twelve  months.  No 
transfer  by  a  tnSet  would  be  safe  if  open  to  impeachment  by  declarations  msde 
so  long  after  the  fact. 

TiNDAL,  C.  J.  The  ground  on  which  this  rule  has  been  obtained  is,  that 
conversations  between  the  '''bankrupt  and  Loveday,  touching  a  security  ^50 
which  was  demanded  on  the  part  of  one  of  the  bankruptrs  creditors,  ^ 
ought  not  to  have  been  admitted  in  evidence,  to  show  that  securities  pievioasly 
given  by  the  bankrupt  to  the  defendant  were  fraudulent.  It  is  objected  that 
these  conversations  passed  in  the  absence  of  the  party  to  be  affected,  and  that 
evidence  of  declarations  is  not  admissible  where  the  party  who  made  them  is 
alive,  and  may  be  examined  on  oath.  It  is  admitted,  however,  that  if  these 
conversations  had  been  part  of  the  res  gestae^  they  were  admissible  in  evidence; 
for  many  cases  have  gone  the  length  of  deciding,  that  when  a  bankrupt  his 
done  an  equivocal  act,  his  declarations  accompanying  the  act  are  admissible  to 
explain  his  intentions ,  as,  where  he  has  left  his  dwelling-house,  which  he  may 
have  done  either  in  furtherance  of  his  business  or  to  avoid  payment  of  a  debt; 
so,  where  he  has  been  denied  to  a  creditor,  or  has  begun  to  keep  house.  And  the 
rule  is  not  confined  to  the  precise  time  of  the  act  in  question ;  for,  in  Bateman 
V.  Bailey,  5  T.  R.  612,  a  declaration  made  the  day  after  was  received  in  evi- 
dence. The  CcHirt  must  in  each  case  consider,  whether  the  declaration  pro- 
posed to  be  received  does  or  does  not  come  within  a  reasonable  time  of  the  dis- 
puted act.    Now  the  act  of  bankruptcy  on  which  the  plaintiff  relied  in  the  pie- 
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sent  case  was  a  fraadulent  tranafer  by  way  of  preferenoe,  which  is  not  capable 
of  being  proved  by  any  single  incident,  but  can  only  be  established  by  showing 
the  situaUon  of  the  bankrupt,  and  his  conduct  and  language  with  reference  to 
the  whole  transaction ;  and  the  question  is,  whether  the  oonyeraations  objected 
to  are  not  to  be  considered  as  accompanying  the  act  of  preference.  The  point 
to  be  ascertained  is,  what  was  the  motive  which  induced  the  bankrupt  to  mve  a 
security  to  his  relation  Gyde,  when  another  creditor  was  pressing  forsecunty  in 
*3531  ^^^*  '^^^  '^'witness  Loveday  stated,  that  he  had  from  £ky  to  day  been 
^  pressing  the  bankrupt  to  give  security  to  Hare,  one  of  his  creditors ; 
thafc  the  bankrupt  made  various  excuses  up  to  the  25th  of  October,  when  he 
promised  to  give  the  security  required  on  the  following  day ;  instead  of  giving 
it,  however,  he  went  to  Cheltenham,  and  was  not  seen  again  by  Loveday  tiU 
November  the  20th.  Loveday  then  renewed  the  pressure  which  the  bankrupt 
had  eluded  by  his  retreat  to  Cheltenham,  and  the  conversation  of  that  day  is  no 
more  than  a  resumption  of  the  conversation  broken  o£f  on  the  25th  of  October. 
He  then  asked  him  where  he  had  been,  and  what  security  he  had  given  to 
6jde.  It  seems  to  me  not  immaterial,  but  extremely  material  and  a  part  of 
the  entire  transaction,  that  on  the  20th  of  November  the  bankrupt  being  ques* 
ti<med  about  the  security  he  had  given  in  the  interval  of  his  absence,  gave  a 
&]fle  account  of  the  matter,  pretending  that  he  did  not  know  the  nature  of  the 
security,  when  it  appears  clearly  that  he  had  not  executed  the  warrant  of  attor« 
ney  to  (xyde  till  after  a  consultation  with  his  professional  adviser  as  to  the  na< 
tare  of  the  instrument.  To  shut  out  this  conversation  would  be  to  shut  out  the 
heet  evidence  in  the  cause.  The  letter  from  the  bankrupt  was  admitted  on  the 
same  principle,  that  it  formed  part  of  the  matter  on  which  the  Judge  and  jury 
had  to  decide,  namely,  why  the  bankrupt  had  yielded  to  the  pressure  of  one 
creditor  after  having  refused  to  yield  to  the  pressure  of  another.  I  think  it 
fell  within  the  principle  on  which  similar  declarations  have  been  admitted  in 
other  cases,  and  that  it  was  not  too  distant  in  point  of  time. 

Park,  J.  I  do  not  say  that  isolated  and  distinct  declarations  of  a  bankrupt 
are  to  be  received  in  evidence,  but  when  the  effect  of  an  equivocal  act  depends 
upon  the  motives  by  which  the  bankrupt  was  actuated,  a  knowledge  of  these 
motives  can  only  be  obtained  by  evidence  of  the  expressions  he  has  used,  coupled 
"^3541  ^^^  ^^^  '''circumstances  in  which  he  was  placed  at  the  time,  and  the 
^  whole  course  of  his  conduct  in  the  matter.  I  adhere,  therefore,  to  what 
I  said  in  Rawson  v.  Haigh.  It  is  not  necessaiy  to  lay  do^n  the  precise  time 
within  which  such  declarations  shall  be  admissible  or  excluded ;  but  the  nature 
of  an  act  depending,  not  on  declarations  alone,  but  on  the  conduct  of  the  bank- 
rupt, it  must  always  be  considered  whether  there  are  any  and  what  connecting 
circamstances  between  the  declaration  and  the  act. 

Here  the  bankrupt  goes  away  at  a  time  when  he  is  under  pressure  by  one  of 
his  creditors ;  during  his  absence,  he  executes  in  favour  of  a  relation  an  instru* 
meat  of  the  nature  of  which,  on  his  return,  he  falsely  professes  a  total  igno- 
rance. Those  circumstances  are  all  connected  together  as  part  of  the  same 
transaction,  and  the  declarations  are  admissible,  affording  a  principal  clue  to  the 
intentions  of  the  bankrupt. 

Gaseles,  J.  I  entertain  great  doubt  on  the  point  which  has  been  argued, 
and  cannot  concur  with  the  rest  of  the  Court  that  these  declarations  were  ad- 
missible. I  have  great  doubts  whether  declarations  of  a  bankrupt,  made  behind 
the  back  of  a  person  to  whom  he  has  given  a  security,  can  be  given  in  evidence 
against  that  person.  Where  a  party  has  conveyed  an  estate,  no  subsequent 
declaration  of  his  can  be  admitted  as  evidence  affainst  the  interest  of  his  grantee; 
and  a  trader's  giving  security  for  a  debt  is  not  like  his  leaving  his  house,  which 
is  an  act  of  buikruptcy  of  itself,  unless  explained.  Here,  the  first  security 
impeached  was  given  on  the  19th  of  October,  and  the  first  conversation 
admitted  in  evidence  took  place  on  the  25th.  How  soon,  after  the  party  re- 
turned from  Cheltenham,  does  not  disldnotly  appear,  but  it  was  not  tall  many 
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days  after  the  secnrity  was  given  there  to  Ojde  that  the  second  conversation 
took  place^  and  that,  when  Gjde  was  not  present.  It  seems  to  me  that  that  is 
a  '^'distance  of  time  too  great  for  the  admission  of  declarations  made  in  p^o^e 
the  absence  of  the  party.  ^ 

BosANQUET,  J.  I  am  of  opinion  that  the  two  conversations  of  the  25th  of 
October,  and  the  20th  of  November,  were  admissible  in  evidence.  The  letter 
of  November  was  not  objected  to  at  the  trial,  and  therefore  I  confine  my  opi- 
nion to  the  two  conversations.  As  a  general  rale,  no  doubt,  a  bankrupt  who 
has  executed  a  security  cannot  be  allowed  to  impeach  it  as  against  the  grantee ; 
but  the  question  here  is,  whether  the  security  in  question  was  given  by  waj 
of  fraudulent  preference ;  and  in  such  cases  the  material  inquiry  is  what  was 
the  situation,  conduct,  and  language  of  the  bankrupt  with  reference  to  the 
whole  transaction.  Here,  two  conversations,  have  been  given  in  evidence,  from 
which  it  appears  that  the  bankrupt,  being  pressed  by  one  of  his  creditors  to 
give  security  for  a  debt,  made  false  and  frivolous  excuses,  which  of  themselres 
would  be  evidence  of  an  embarrassed  state  of  affairs.  But  they  are  evidence 
on  another  ground :  about  the  time  that  the  security  was  given  to  Oyde,  the 
other  creditor  was  also  pressing  the  bankrupt.  Now,  if  a  trader,  being  pressed 
by  one  creditor,  makes  excuses  for  not  giving  security,  and  at  the  same  time 
is  found  to  be  giving  security  to  another,  that  raises  a  question  for  the  jury, 
whether  the  creditor  who  obtains  the  security,  obtains  it  without  pressure :  to 
establish  this,  the  declarations  of  the  bankrupt  must  be  admitted,  not  so  mud) 
as  declarations,  but  as  a  part  of  his  conduct  from  which  the  inference  is  to  be 
drawn  that  the  security  was  given  without  pressure.  Without  infringing  on 
the  general  rule  as  to  the  admissibility  or  inadmissibility  of  such  declarations, 
I  think,  in  this  case  they  ought  to  have  been  received  as  being  part  of  the  con- 
duct of  the  bankrupt.  Rule  discharged. 


*DOB  dem.  ROBERT  PRICE  t;.  THOMAS  PRICE.    Nov.  20.    [*356 

<*  Unless  you  pay  what  you  owe  me,  I  shall  take  immediate  measures  to  recorer  posses- 

sion  of  the  property,"  addressed  to  a  tenant  at  will,  by  the  party  entitled  in  fee : 
Held,  a  sufficient  determination  of  the  will. 

At  the  trial  of  this  cause  before  Bosanquet,  J.,  last  Gloucestershire  assises, 
it  appeared  that  about  seventeen  years  ago,  Thomas  Price,  the  defendant,  went 
to  France,  and  conveyed  the  property  in  question  to  his  brother  Robert,  the 
lessor  of  the  plaintiff,  in  fee.  About  two  years  after,  Thomas  Price  returned, 
was  let  into  possession  by  his  brother,  and  remained  in  occupation  ever  since, 
but  it  did  not  appear  that  he  had  paid  rent. 

The  following-  letter,  written  by  Robert  Price's  attorney  to  Thomas  Priee's 
attorney,  was  given  in  evidence,  to  show  a  demand  of  possession  previous  to 
action : — 

''  Mr.  Thomas  Price  cannot  have  given  you  a  correct  statement  of  the  trans- 
actions between  him  and  his  brother.  Mr.  Robert  Price  has  a  conveyance  of 
the  property  mentioned  in  your  letter,  as  well  as  the  original  title-deeds  \  but 
he  will  be  very  happy  to  convey  back  the  property,  and  deliver  up  the  title- 
deeds,  if  his  brother  will  pav  him  what  he  owes  him ;  unless,  however,  he 
does  that,  Mr.  Robert  Price  will  not  only  not  deliver  up  the  title-deeds,  but,  as  his 
brother  has  threatened  hostilities,  he  will  without  delay  take  measures  for  reco- 
vering possession  of  the  property.  The  money  due  to  Mr.  Robert  Price  you  will 
find  to  amount  to  a  great  deal  more  than  the  value  of  the  property  conveyed  to 
him* 

"April  2,  1832." 

A  verdict  having  been  found  for  the  pkintif^  with  leave  for  the  defendant  to 
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more  to  enter  a  nonsuit  instead,  if  the  Court  should  be  of  opinion  that  there 
Iiad  been  no  sufficient  demand  of  possession, 

^eir-i       *Jone$y  Serjt.,  obtained  a  rule  nisi  accordingly,  which,  when  the  time 
^  arrived  for  making  it  absolute,  the  Court  called  on  him  to  support. 

He  contended  that  the  defendant  was  a  tenant  at  will,  and  that  the  letter  in 
question  contained  no  express  determination  of  the  lessor's  will;  the  letter 
was  only  conditional,  and  no  time  was  fixed  within  which  the  defendant  was  to 
accede  to  the  conditions  proposed.  But  the  defendant  could  not  be  treated  as 
a  trespasser  until  there  had  been  an  absolute  determination  of  the  lessor's  will. 
Goodtiile  v,  Herbert,  4  T.  E.  680;  Eight  d.  Lewis  t;.  Beard,  13  East,  210. 
In  Deen  v.  Eawlins,  10  East,  262,  a  case  of  permissive  occupation,  in  which 
there  had  been  no  regular  determination  of  the  landlord's  will,  Le  Blanc,  J., 
asked,  "  from  what  time  before  the  ejectment  brought,  it  could  be  said  that  the 
defendant  became  a  trespasser  ?"  and  it  would  be  difficult  to  answer  that  ques- 
tion in  the  present  case. 

TiNDAL,  C.  J.  Upon  the  facts  reported  in  this  action  it  appears  that  Thomas 
Price,  the  defendant,  had  conveyed  the  land  in  question  to  his  brother  Eobert 
IVice,  the  lessor  of  the  plaintiff,  seventeen  years  ago.  There  was  some  dis- 
pate  whether  Eobert  Price  had  or  had  not  paid  a  consideration  for  the  property ; 
the  one  asserting  and  the  other  denying  that  a  debt  was  due  from  Thomas  to 
Robert  Price,  to  the  amount  of  the  value  of  the  land.  Thomas  Price,  after 
an  absence  of  some  length,  was  let  into  possession  bv  his  brother  about  fifteen 
years  ago,  upon  what  terms  does  not  appear,  but  he  continued  in  possession 
till  the  present  time  and  cropped  the  land.  It  cannot  be  contended,  therefore, 
that  he  had  a  less  interest  than  a  tenancy  at  will ;  because,  after  an  oocupa- 
^581  ^^^  ^^  ^^^^  length,  it  would  be  hard,  if,  ""on  the  determination  of  the 
^  tenancy,  he  were  not  entitled  to  the  emblements,  which  a  tenant  at  will 
may  always  claim.  The  question  therefore,  is,  whether  the  letter  of  Eobert 
Price's  affent  was  sufficient  to  determine  the  holding  at  will;  and  I  am  of 
opinion  that  it  was,  because  anything  which  amounts  to  a  demand  of  posses- 
sion, although  not  expressed  in  precise  and  formal  language,  is  sufficient  to  in- 
dicate the  determination  of  the  landlord's  will.  Now  it  is  impossible  to  read 
this  letter  without  seeing  that  it  is  an  answer  to  some  former  letter,  and  that 
the  correspondence  was  passing  between  two  attorneys  clothed  with  the  cha- 
racter of  agents.  It  equally  appears  that  Thomas  Price  had  made  claim  to  the 
title-deeds,  a  claim  inconsistent  with  any  interest  other  than  that  of  landlord. 
That  alone  would  be  a  disclaimer.  But,  besides  that,  there  is  a  sufficient  mani- 
festation that  the  tenancy,  if  any,  was  to  determine.  '<  Unless  Mr.  Thomas 
Price  pays  what  he  owes,  Mr.  Eobert  Price  will  not  only  not  deliver  up  the 
title-deeds,  but  will,  without  delay,  take  measures  for  recovering  possession  of 
the  property .^^  The  intimation  that  the  lessor  of  the  plaintiff  would  without 
delay  tiJce  measures,  unless  a  certain  demand  were  complied  with,  throws  it  on 
the  other  party  to  act.  Upon  the  ground,  therefore,  that  the  defendant  has 
made  a  disclaimer,  and  that  the  offer  not  accepted  was  a  sufficient  indication 
of  an  intention  to  eject,  I  am  of  opinion  that  the  defendant's  tenancy  at  will 
was  determined,  and  that  this  rule  must  be  discharged. 

Oaselee,  J.  I  am  of  the  same  opinion.  It  is  manifest,  from  the  plain- 
ti^B  attorney's  letter,  that  he  was  making  a  claim  of  the  property :  if  he 
claimed  as  owner,  that  claim  was  inconsistent  with  the  defendant's  further  oc- 
cupation ;  if  he  claimed  as  mort^gee,  it  has  been  held  that  a  demand,  without 
*3591  °^^^^  ^  4^^>  ^  ^  sufficient  '^'determination  of  the  will.  Doe  d. 
-'  Eoby  V,  Maisey,  8  B.  &  C.  767.  In  either  way,  therefore,  the  defen- 
dant's right  to  occupy  was  at  an  end. 

BoBANQUET,  J.  It  is  cloar  that  the  title  to  the  freehold  was  in  the  leaaor 
of  the  plaintiff,  and  that,  except  through  his  permissioni  the  defendant  had  no 
claim  to  the  occupation  of  the  property.  Under  these  circumstances,  a  letter 
iB  written  on  the  part  of  the  lessor  of  the  plaintiff,  from  which  it  appears  that 
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the  defendant  had  made  some  olaim  to  the  title-deeds,  and  we  rniut  read  dot 
letter  as  it  would  be  read  by  any  man  of  plain  understanding.  It  is  impon- 
ble,  so  reading  it,  not  to  see  that  the  defendant  was  no  longer  to  have  pennis- 
sion  to  hold  the  property,  unless  he  acquiesced  in  the  terms  proposed  by  the 
lessor  of  the  plaintiff,  and  those  terms  being  rejected,  the  permisaon  was  at  tn 
end. 
Aldsbson,  J.,  concurred.  Rule  discharged. 


MORGAN  V.  MORGAN.    Nov,  21. 

Where  an  attesting  fritness  could  not  be  found  after  sufficient  inquiry,  Held,  that  eyi- 
dence  of  his  handwriting  was  admissible,  although  a  letter,  not  (Usolosing  his  Tetreat, 
had  been  received  from  him  a  few  days  before  £e  triaL 

Upon  the  trial  of  this  cause,  an  action  of  debt  on  bond,  the  Chief  Baion 
permitted  evidence  to  be  given  of  the  handwriting  of  Jones,  an  attorney,  who 
was  the  attesting  witness,  on  the  ground  that  he  could  '''nowhere  be  ^^^ 
found  after  an  inquiry,  the  circumstances  of  which  were  as  follow: —     ^ 

A  month  before  the  trial,  application  was  made  to  the  defendant  to  admit 
the  execution  of  the  bond ;  but  the  defendant  declining  to  do  so,  a  fortnight 
before  trial  inquiry  was  made  for  Jones  of  his  agent  in  London,  and  of  his 
derk,  but  neither  could  tell  where  he  was  to  be  found.  Five  or  six  days  before 
the  trial,  which  took  place  on  the  14th  July,  inquiry  was  made  at  Jones's  resi- 
dence ;  but  neither  his  wife,  his  servant,  nor  his  brother  oould  state  where  he 
was. 

On  the  11th  July  his  clerk  had  received  a  letter  from  him,  dated  the  6th  of 
July,  but  the  letter  did  not  disclose  his  retreat ;  and  a  bailiff,  from  whom  he 
had  escaped,  stated  that  search  had  been  made  for  him  a  twelvemonth  in  Tain. 

A  verdict  having  been  found  for  the  plaintiff,  with  leave  for  the  defendut 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion,  that  under  these  ciicam- 
stances  evidence  of  Jones's  handwriting  ought  not  to  have  been  received, 

Merewether,  Seijt.,  obtained  a  rule  nut  accordingly,  against  which 

BompcLSj  Serjt.,  who  showed  cause,  contended,  that  sufficient  inquiry  had 
been  made  for  the  attesting  witness ;  relying  on  Cunliffe  v,  Sefton,  2  East,  183, 
and  Crosby  v.  Percy,  1  Taunt.,  364 ;  when  the  Court  called  on 

Merewether,  In  all  the  cases  in  which  evidence  has  been  received  of  the  hand- 
writing of  the  attesting  witness,  it  has  appeared  from  the  inquiries  made,  not 
only  that  the  witness  could  not  then  be  found,  but  that  there  was  *no  ^^^^ 
reasonable  expectation  of  producing  him  at  a  future  day.  In  the  pre-  ^ 
sent  case,  admitting  the  inquiiy  to  have  been  sufficient,  which  it  was  not, 
because  it  ought  to  have  prosecuted  earlier  than  five  or  six  days  only  before 
the  trial,  it  is  plain  from  the  circumstance  of  the  witness's  clerk  having  re- 
ceived a  letter  from  him  a  short  time  before  the  trial,  that  he  was  alive  and  at 
no  great  distance,  and  might  reasonably  be  expected  to  be  forthcoming  before 
lone:  the  trial,  therefore,  ought  to  have  been  pos^oned.  The  vi^dityor 
nullity  of  the  bond  might  depend  altogether  upon  his  testimony ;  and  in  War- 
dell  V.  Fermor,  2  Campb.  282,  in  an  acdon  on  a  past  obit  bond,  it  appearing 
that  the  attesting  witness  was  an  attorney  who  formerly  had  an  office  in  Lop- 
don,  and  resided  in  Sydenham,  it  was  held,  that  it  was  not  enough  to  let  in 
evidence  of  his  handwriting  to  prove  the  execution  of  the  deed,  that  he  had 
disappeared  from  his  office  in  London  for  a  twelvemonth  before  the  trial,  and 
had  not  been  heard  of  during  that  period  by  persons  who  knew  him,  without 
showing  that  search  had  been  made  after  him  at  the  house  he  occupied  at  Sydea- 
ham.  And  Lord  Ellenborough  said,  '<  I  will  admit  the  seoonda^  evidence,  if 
you  show  that  you  could  not,  by  any  means,  find  out  the  attesting  witness. 
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Bat  I  will  watohy  very  narrowlj;  your  proof  of  search.  Tkis  extension  of  the 
rale  may  lead  to  dangerous  conseqnenoes.  If  the  attestinff  witness  knows  too 
maeh  of  the  transaction,  and  his  examination  would  hasara  the  validity  of  the 
deed^  he  may  be  sent  out  of  the  way,  and  we  may  be  amused  at  the  trial,  with 
an  account  of  his  having  absconded." 

TiNDAL,  C.  J.  This  case  falls  within  the  principle  established  by  Crosby  v, 
Percy,  and  Gunliffe  v.  Sefton,  and  the  only  question  is,  whether  every  effort  was 
ifoaty\  made  *to  procure  the  attendance  of  the  witness,  and  the  court  was  satisfied 
^  that  he  was  not  kept  back  to  serve  the  purposes  of  the  party.  Now,  a 
mouth  before  the  trial,  an  application  was  made  to  the  defendant  to  admit  the 
execution  of  the  bond ;  a  fortnight  before,  inquiry  was  made  in  vain  of  the  agent 
and  clerk  of  the  attesting  witness,  and  five  or  six  days  before  the  trial,  of  his 
irife  and  servant  at  his  own  house;  none  of  those  persons  could  give  any 
information  where  he  was  to  be  found;  and  further  than  this,  a  bailiff  who 
was  responfdble  for  his  escape,  stated  that  he  had  looked  for  him  a  twelvemonth 
to  no  purpose.  Under  these  circumstences,  I  think  sufficient  diligence  has 
been  used  to  preclude  all  suspicion  that  the  witness  was  kept  back  for  sinister 
purposes,  and  that  evidence  of  his  handwriting  was  properly  received. 

Gaskleb,  J.  It  would  have  been  more  satisfiustory  if  the  wife  of  the  attest- 
ing witness  had  been  called ;  but,  upon  the  whole,  I  cannot  say  that  sufficient 
diligenoe  has  not  been  used. 

BosANQUET,  J.  I  think  the  various  inquiries  were  sufficient  The  only 
eircumstanoe  which  appeared  to  ffive  a  clue  to  finding  the  witness,  was  the 
letter  received  by  his  clerk ;  but  that  communicated  no  more  than  that  he  was 
alive. 

Aldibson,  J.,  concurred*  Rule  discharged. 


*363]  *VARLEY  v.  MANTON.    Nov.  21. 

Pleading:  a  general  averment  of  performance,  ^* according  to  the  provisions  of  (he  said 
a^ecmsntf"  is  sufficient  on  general  demurrer,  although  the  agreement  contains  condi- 
tions precedent,  specific  averment  of  the  performance  of  which  would  have  been 
indispensable  on  special  demurrer. 

The  plaintiff  declared  that,  on,  &c.,  at,  &c.,  by  a  certein  agreement  then  and 
diere  made  between  the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to 
make  the  defendant  a  three-horse  power  porteble  threshing  machine,  to  be 
worked  by  a  four-horse  works;  to  thresh  from  twenty  to  twenty-five  quarters 
of  wheat  in  a  day ;  to  put  up  the  new  machine  at  Tanholt,  where  an  old  one 
then  stood,  in  a  complete  workmanlike  manner;  and  to  teke  down,  at  the 
plaintiff's  own  expense,  the  old  one  then  stending  at  Tanholt ;  the  defendant  to 
deliver  the  old  machine  at  the  plaintiff's  yard  at  Peterboro',  and  also  to  feteh 
the  new  one  to  Tanholt;  the  old  one  to  be  taken  by  the  plaintiff  at  20Z.,  and 
the  defendant  to  pay  the  plaintiff  80/.  in  exchange  for  the  new  one :  the  new 
machine  to  be  put  down  in  a  complete  working  state,  in  two  months  from  the  date 
of  the  agreement.  That  the  plaintiff  and  the  defendant  then  and  there  under- 
took, and  faithfully  promised  each  other  respectively,  to  perform  and  fulfil  the 
said  agreement  in  all  things.  That  the  plaintiff,  confiding  in  the  said  agree- 
ment and  undertaking  of  the  defendant,  afterwards  and  within  the  time  men- 
tioned in  the  agreement,  at,  &c.,  made  the  said  three-horse  porteble  threshing 
machine  for  the  defendant,  and  did,  within  such  time  aforesaid,  put  up  the 
new  machine  at  Tanholt  in  a  complete  workmanlike  manner,  and  took  down 
the  old  one  at  his  own  expense,  and  did  then  and  there  take  the  same  at  201., 
Booording  to  the  provisions  of  the  said  agreement,  to  wit,  at,  &c.  And 
although  the  said  new  machine  was  put  down  in  a  complete  working  stete 
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within  the  time  in  that  hehaif  mentioned,  whereof  the  ^defendant  then  rtoet 
and  there  had  notice,  and  was  then  and  there  requested  hy  the  pluntiff  I- 
to  pay  him  the  sum  of  30/. ,  aooording  to  the  tenor  and  effect  of  the  said  agree- 
ment, yet  the  defendant  did  not,  nor  would,  when  he  was  so  requested  as  afore- 
said, or  at  any  other  time,  before  or  since,  pay  the  plaintiff  the  said  sum  of  oOl, 
or  any  part  thereof,  &c. 

General  demurrer  and  joinder. 

•Tones,  Serjt.,  in  support  of  the  demurrer.  The  declaration  is  ill,  for  it  omits 
the  averment  of  no  less  than  three  conditions  precedent :  1.  That  the  new 
machine  was  capable  of  threshing  from  twenty  to  twenty-five  quarters  of  wheat. 
2.  That  it  was  capable  of  being  worked  by  a  four-horse  works.  8.  That  it  was 
erected  on  the  spot  where  the  old  one  stood. 

The  words,  "  aooording  to  the  provisions  of  the  said  agreement,"  at  the  end 
of  the  plaintiff's  averments  of  performance,  apply  only  to  the  taking  the  old 
machine,  at  20/.,  or,  at  most,  to  the  particulars  in  respect  of  which  the  plain* 
tiff  has  alleged  performance,  and  cannot  be  extended  to  conditions  precedent, 
the  observance  of  which  ought  to  be  expressly  stated. 

TiNDAL,  C.  J.  We  must  take  the  words  of  the  averment  of  perfornuuice 
as  they  would  strike  any  ordinary  person.  ''  According  to  the  provisums  of  the 
agreement/'  overrides  the  whole  of  the  preceding  averments,  and  it  would  be 
a  violent  construction  to  confine  it  to  the  last  member  of  the  sentence.  That 
brings  the  case  within  the  rule,  that  where  there  is  a  general  allegation  of  per- 
formance, if  the  other  party  wants  a  more  specific  averment  he  must  demur 
specially. 

Gaseles,  J.     I  am  of  the  same  opinion  :  '<  According  to  the  promsioM  of 
the  said  agreement,"  comes  at  the  end  ^of  the  whole  sentence,  and  p,cg^g 
applies  to  the  whole,  as  it  might  have  done  if  it  had  been  placed  at  ^ 
the  beginning.     There  might  have  been  some  ground  for  doubt  if  those  wcnrds 
had  been  pla^  in  the  middle. 

BosANQUET,  J.  ^^ According  to  the  provisions  of  the  said  agreement"  over- 
rides the  whole  averment  of  performance :  it  is  not  strictly  formal,  bat  the 
objection  should  have  been  taken  on  special  demurrer. 

Alderson,  J.,  concurred.  Judgment  for  the  plaintif. 


BELTON  1?.  HODGES.    ^b«.  22. 
A  commission  of  bankrupt  against  an  infant  is  void,  and  not  merely  Toidable. 

The  plaintiff  having  been  declared  a  bankrupt,  sued  the  defendant,  his 
assignee,  to  try  the  validity  of  the  commission.  It  appeared  that  the  trading 
on  which  the  plaintiff  was  declared  bankrupt,  was  carried  on,  the  petitioning 
creditor's  debt  incurred,  the  act  of  bankruptcy  committed,  and  the  commission 
sued  out,  during  the  plaintiff's  infancy ;  and  that  the  parties  came  to  the  trial 
of  this  cause  with  the  full  knowledge  on  the  part  of  the  defendant,  that  the 
fact  intended  to  be  disputed  was,  whether  the  plaintiff  was  an  infant  at  the  time 
of  the  trading  and  issuing  the  commission.  All  the  evidence  for  and  against 
the  infancy  was  brought  before  the  jury,  who  found  that  the  plaintiff  was  an 
infant  at  the  time  of  the  commission ;  but  no  notice  of  an  intention  to  dispute 
the  validity  of  the  commission  had  been  given  under  6  G.  4,  c.  19,  s.  90.  A 
verdict  having,  under  these  '^'circumstances,  been  found  for  the  plaintiff,  p^^ 
with  leave  for  the  defendant  to  move  to  enter  a  nonsuit  instead,  ^ 

Taddy,  Serjt,  obtained  a  rule  nisi  accordingly,  on  the  ground  that  in  a  conrt 
of  law,  this  commission,  not  having  been  superseded  by  the  plaintiff,  was  valid; 
and  that,  at  all  events,  its  validity  could  not  be  disputed  by  the  plaintiff  in  this 
action,  for  want  of  the  notice  prescribed  by  6  G.  4,  c.  16,  s.  90.  This  ^ 
objectioni  however^  had  not  been  taken  at  the  trial. 
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WUdBj  Serjt.,  who  showed  cause,  contended  thai  the  oommiasion  was  abso- 
lutely voidy  because  an  infant  cannot  contract  a  trading  debt.  In  Ex  parte 
WatsoD,  16  Yes.  265,  a  bankrupt  having  petitioned  to  supersede  his  commis- 
sion on  the  ground  of  in&ncy,  the  Chancellor  refused  to  interfere,  because  he 
had  held  himself  forth  to  the  world  as  an  adult,  but  left  the  bankrupt  to  bring 
his  action  at  law ;  whence  it  followed,  that  if  the  infancy  should  oe  proved, 
there  would  be  a  remedy  at  law.  But  that  remedy  could  be  no  other  than 
holding  the  commission  to  be  void.  And  an  infant  is  not  estopped  from  dis- 
puting his  commission,  even  though  he  may,  to  prevent  loss,  have  assisted  his 
assignees  in  the  disposal  of  his  property.  Heane  v.  Rogers,  9  B.  &  C.  577. 
Then,  the  commission  being  void  to  all  intents,  notice  to  disput<e  it  was  not 
necessary  under  sect.  90,  6  G.  4,  c.  16 ;  particularly  where,  as  in  the  present 
instance,  the  parties  came  prepared  to  try,  and  actually  tried  the  fact  in  dis- 
pute,— ^the  infancy. 

Toddy,  The  commission  was  voidable  only,  not  absolutely  void ;  and  the 
plamtiff  having  done  nothing  to  supersede  it,  could  not  sue  his  assignee  :  at  all 
""3671  ®^®^^>  ^^^  without  notice  of  an  intention  to  dispute  the  validity  *of  the 
•I  commission.  If  a  deed  executed  by  an  infant  be  only  voidable,  Zouch 
9.  Parsons,  3  Burr.  1805,  by  the  stronger  reason  his  liability  in  respect  of  a 
trading  debt,  must  continue  till  he  has  done  some  act  to  disaffirm  it.  And  in 
Goode  V.  Harrison,  5  B.  &  Aid.  147,  where  an  infant  held  himself  out  as  in 
partnership  with  J.  S.,  and  continued  to  act  as  such  till  within  a  short  period 
of  his  coming  of  age,  but  there  was  no  proof  of  his  doing  any  act  as  a  partner 
after  twenty-one,  it  was  held,  that  it  was  his  duty  to  notify  his  disaffirmance  of 
the  partnership  on  arriving  at  twenty-one ;  and  as  he  had  neglected  to  do  so, 
that  he  was  responsible  to  persons  who  had  trusted  J.  S.  with  goods  subse- 
quently to  the  infant's  attaining  twenty-one,  on  the  credit  of  the  partnership. 
Here,  no  act  was  done  to  disaffirm  the  petitioning  creditor's  debt,  or  to  super- 
sede the  commission;  the  merely  bringing  an  action  against  the  assignee, 
without  notice  to  dispute  the  commission,  cannot  be  esteemed  a  disaffirmance. 
fTiNDAL,  C.  J.  In  Rex  V.  Cole,  1  Ld.  Raymd.  443,  the  defendant  was  indicted 
for  that,  he  being  a  bankrupt,  and  brought  before  the  commissioners,  refused 
to  give  them  an  account  of  his  effects,  &c.,  and  at  the  trial  pleaded  that  he  was 
an  infant  at  the  time  of  the  debts  contracted  \  and  it  was  holden  by  Holt,  C. 
J.,  that  a  man  could  not  be  a  bankrupt  for  a  debt  contracted  in  his  infancy,  for 
that  no  man  can  be  a  bankrupt  for  debts  which  he  was  not  obliged  to  pay.] 
That  was  an  indictment,  and  a  minor  may  be  civilly,  though  not  criminally, 
responsible.  In  Ex  parte  Sidebotham,  1  Atk.  146,  it  appears  that  Lord  Mac- 
clesfield had  held  that  a  commission  might  issue  against  a  minor :  Lord  Hard- 
wicke,  indeed,  superseded  such  a  commission ;  but  it  may  be  thence  inferred 
*3681  ^^^^  ^^  ^^  superseded  it  was  voidable  only,  not  void.  A  '^'oommis- 
^  sion  of  bankrupt  is  in  the  nature  of  a  statute  execution.  If  an  infant 
does  not  plead  his  infancy  in  an  action,  he  cannot  afterwards  discharge  himself; 
so,  if  he  does  not  take  steps  to  supersede  his  commission,  he  affirms  it.  Ex 
paru  Moule,  14  Ves.  602 ;  ExparU  Bass,  4  Madd.  270  ;  Ex  parte  Abel,  1  Jac. 
&  W.  499,  and  Ex  parte  Cutten,  Buck.  69,  show  that  it  is  a  matter  of  discre- 
tion with  a  court  of  equity,  whether  a  commission  shall  be  superseded  or  not. 

At  all  events,  in  the  absence  of  notice  to  dispute  the  commission,  the  pro- 
ceedings under  it  are  sufficient  evidence  to  support  it,  even  though  they  do  not 
disclose  a  perfect  petitioning  creditor's  debt.    Macbeath  v.  Coates,  4  Bingh.  34. 

Cur»  adv.  wU. 

TiNDAL,  C.  J.  This  is  an  action  brought  by  the  plaintiff,  who  has  been  de- 
clared a  bankrupt,  against  the  defendant,  the  assignee  under  the  commission 
issued  against  him,  for  the  purpose  of  trying  the  validity  of  such  commission. 
It  appears  in  this  case,  that  not  only  the  petitioning  creditor's  debt  was  con- 
tracted by  the  plaintiff,  and  the  trading  upon  which  he  was  declared  bankrupt 
was  carried  on  by  him,  and  the  act  of  bankruptcy  committed  during  his  infanoyi 
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bat  also  the  commiaiion  of  bankrapt  itself  was  issued  oat  against  him  whilst 
he  still  oontinued  an  infant  Upon  this  short  state  of  facts  two  questions  arise : 
first,  whether  the  commission  of  bankrupt  is  a  valid  commission  in  a  court  of 
law;  and,  secondly,  whether  the  plaintiff  can  dispute  its  validity  against  the 
assignee,  without  giving  notice,  under  the  ninetieth  Becti<Hi  of  6  0.  4,  c  16. 
That  a  commission  of  bankrupt  issued  against  an  in&nt  would,  under  ordinary 
cireumstances,  be  superseded  upon  the  '^'ground  of  in&noy,  by  the  Lord  ^^^^ 
Ohanoellor,  has  been  held  to  be  the  law,  at  least  since  we  case  of  Ex  ^ 
parte  Sidebotham,  1  Atk.  146,  where  Lord  Hardwicke,  on  superseding  a  com« 
mission  on  that  ground,  said,  <<  Notwithstanding  Lord  Macclesfield  held,  in  the 
case  of  one  Whitelook,  that  an  infiuit  might  be  a  bankrupt,  yet  it  has  been  de- 
termined otherwise  since."  But  the  question  before  us  is,  whether,  withoat 
applying  to  the  Chancellor  for  a  supersedeas,  the  commissiim  may,  under  these 
circumstances,  be  held  invalid  by  a  court  of  law.  And  upon  that  point  we  are 
of  opinion  that  the  commission  is  altogether  invalid.  We  are  not  called  upon 
to  consider  whether  a  commission  taken  out  against  a  person  after  his  fall  agej 
upon  a  petitioning  creditor's  debt,  a  trading  and  an  act  of  bankruptcy  during 
his  infancy,  may,  or  may  not  be  supported.  In  that  case,  the  conduct  and  acts 
of  the  bankrupt,  after  he  attained  his  full  age,  may  have  been  such  as  to  oon* 
firm  the  debt  of  the  petitioning  creditor,  and  the  several  contracts  which  he 
made  in  his  trade,  so  as  to  enable  him  to  be  considered  such  a  trader  as  might 
commit  an  act  of  bankruptcy.  But  this  is  a  commission  taken  out  against  an 
infant  upon  a  trading  carried  on,  a  debt  contracted,  and  an  act  of  bankruptcy 
committed  during  his  nonage.  The  statute  6  G.  4,  c.  16,  after  describing  the 
particular  callings  and  occupations  which  shall  be  considered  to  constitate  a 
trading  within  the  statute,  proceeds  to  enact  that  all  guch  irader$  who  shi^ 
commit  certain  acts  therein  enumerated,  shall  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy.  A  trading,  therefore,  by  the  party  at  the  time 
the  act  is  committed,  is  one  of  the  conditions  upon  which  such  act  receives  its 
character  of  an  act  of  bankruptcy ;  and  it  is  only  against  such  a  trader  that  the 
Chancellor  has  jurisdiction  to  issue  the  ^commission.  But  by  the  law  rip^^^ 
of  England,  an  infant  cannot  trade,  because  he  cannot  be  made  liable  on  ^ 
contracts  entered  into  by  him  in  the  course  of  trade.  1  Roll.  Abr.  729;  Dyer, 
104  b.  in  marg.  \  1  Mod.  187 ;  Strange,  1083.  And  accordingly,  in  the  case 
of  Ex  parte  Moule,  14  Yes.  602,  where  the  bankrupt  applied  to  the  Lord  Chan- 
cellor to  supersede  the  commission,  on  the  ground  that  the  trading  was  doling 
his  infancy,  Lord  Eldon,  C,  although  he  refused  to  supersede  the  commisdon) 
as  the  bankrupt  had  obtained  his  certificate  under  it,  observed,  that  <'A  trading, 
of  a  sort,  had  been  deposed  to,  but  that  was  during  in&ncy;'^  and  afterwards 
stated,  <'  That  there  was  enough  to  have  authorized  the  petitioning  creditor  to 
claim  the  right  to  tiy  the  fact  of  trading  after  ho  became  adult,  which  would 
Support  the  commission.''  In  the  case  Ex  parte  Watson,  16  Yes.  265,  where 
the  bankrupt  petitioned  that  the  commission  against  him  might  be  superseded, 
on  the  ground  that  he  was  under  the  age  of  twenty-one  when  it  was  issued,  the 
Lord  Chancellor  said,  that  as  it  appeared  in  this  case  that  the  petitioner  had 
held  himself  forth  to  the  world  as  an  adult,  and  sui  juris,  and  traded  in  that 
character,  and  contracted  debts  to  a  considerable  amount,  for  two  years  previous 
to  the  commission,  he  would  make  no  order,  but  leave  the  bankrupt  to  bring 
his  action  at  law,  if  he  should  think  proper  so  to  do.  Words  which  imply  that 
at  law  J  if  the  infancy  should  be  proved,  there  would  be  a  remedy ;  and  cer- 
tainly there  could  be  no  remedy  at  law  but  by  holding  the  commission  invalid. 
The  Chancellor  further  added :  '^  I  consider  him  no  more  entitled  to  any  favour 
or  assistance  than  a  feme  covert  who  lives  apart  from  her  husband,  and  holds 
herself  out  as  a  feme  sole,  and  contracts  debts,  is  entitled  to  any  summary  relief 
from  the  Judges  at  common  law,  who  always  leave  a  woman  of  "^that  p^jj 
description  to  make  the  best  she  can  of  her  plea  of  coverture  in  any  *• 
action  brought  against  her;  and  constantly  refuse  to  interfere  so  as  to  afford 
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her  any  sammary  relief/'  The  same  appears  from  the  case  in  1  Yes.  &  B.  494, 
where  it  is  ez|ffe8sly  stated  by  Lord  Eldon,  <'  That  a  minor  cannot  be  bank- 
rapt/'  and  from  the  case  of  O'Brien  i;.  Carrie,  2  0.  &  P.  N.  P.  288,  in  which 
it  was  ruled  by  Mr.  Jostice  Burrongh,  that  a  commission  of  bankrupt  issued 
against  a  minor  is  absolutely  yoid.  See  also  Thornton  v.  lUingworth,  2  B.  & 
C.  826. 

The  second  point  raised  on  the  part  of  the  defendant  is^  that,  even  if  the 
commission  cannot  be  supported  by  reason  of  the  in&ncy  of  the  plaintiff,  stiU, 
that  the  evidence  was  inadmissible,  as  no  notice  had  been  given  under  the 
ninetieth  section  of  6  G.  4,  o.  16.  As  to  that  point,  it  is  to  to  observed,  that 
the  parties  came  to  the  trial  of  this  cause  with  the  full  knowledge  on  tho  part 
of  the  defendant  of  the  fact  intended  to  be  disputed,  vis.,  whether  the  plaintiff 
was  an  infant  at  the  time  of  the  trading  and  the  issuing  of  the  commission. 
All  the  evidence  for  and  against  the  infiancy  was  brought  before  the  jury,  and 
the  jury  found  that  he  was  an  infiant.  In  a  case,  therefore,  where  there  was 
aetnal  knowledge  of  the  point  in  dispute,  although  no  formal  notice ;  where  the 
allowing  of  the  objection,  if  a  valid  one,  would  go  no  further  than  to  a  new 
trial,  in  which  the  court  would  still  allow  the  plaintiff  to  give  the  formal  notice; 
where,  if  such  notice  was  given,  the  same  &ct8  would  by  themselves  be  con- 
clusive against  the  commission }  and  where  the  objection  itself  does  not  appear 
npon  the  judge's  notes,  and  the  parties  do  not  agree  between  themselves  whether 
it  was  distinctly  taken  at  the  trial,  we  do  not  feel  ourselves  called  upon  to  give 
*3721  ^  opinion  whether  *the  case  falls  within  the  ninetieth  section  of  the 
^  bankrupt  act  or  not.  Upon  the  whole,  therefore,  we  think  the  rule 
for  entering  a  nonsuit  ought  to  be  discharged.  Rule  discharged. 


CROWFOOT  and  Others,  Assignees  of  STREATHER,  a  Bankrupt, 
V.  W.  B.  GURNEY.    iVw.  21. 

S.  being  indebted  to  I.,  and  G.  being  indebted  to  S.,  S.  requested  G.  to  pay  whateyer 
might  be  due  from  Q.  to  S.   G.  promised  I.  to  do  so  as  soon  as  the  amount  was  asoer- 
tuned. 
MUt  the  amount  had  been  asoertained,  and  before  it  was  paid,  S.  became  bankrupt 
Held,  that  notwithstanding  the  bankruptcy  of  S.,  L  might  sue  G.  for  the  anfount  of  his 
debt  to  I. 

Am  arbitrator,  to  whom  this  case  was  referred,  found  that  Streather,  before 
his  bankruptcy,  had  been  employed  by  the  defendant,  who  was  the  treasurer  of 
Uie  Baptist  uoUege  Chapel,  to  erect  the  Baptist  College  Chapel  and  other 
bttildings.  The  works  were  completed  in  July,  1830 ;  and  on  the  16th  December, 
1880,  there  was  due  to  Streather  from  the  defendant,  as  treasurer  of  the  chapel, 
a  considerable  balance  for  work  done  and  materials  supplied  by  Streather  in 
respect  of  the  buildings  aforesaid ;  but  the  works  were  not  measured  until  a 
mbsequent  period,  and  the  amount  of  balance  due  to  the  said  Streather  was  not 
ascertained  before  the  11th  of  April,  1831.  On  the  16th  December,  1880, 
Streather,  being  indebted  to  Messrs.  Isaac  Solly  and  Sons,  gave  them  the  fol- 
lowing letter  addressed  to  the  defendant :  '<!  shall  feel  oblig^  by  your  paying 
to  Messrs.  Isaac  Solly  and  Sons  the  balance  due  to  me  for  building  the  JSaptist 
College  Chapel  and  buildings  at  Stepney,  and  their  receipt  shall  be  a  sufficient 
<£ieharge  to  you  as  treasurer  of  such  chapel."  On  the  same  day  Solly  and 
Sons  sent  the  above  letter  to  the  defendant,  enclosed  in  a  letter  from  them- 
Belves,  which  was  as  follows :  *^  We  beg  to  hand  you  annexed  an  order  from 
*3731  ^^'  S^i'^^c^;  to  P^y  to  us  the  balance  *due  to  him  for  building  the 
^  chapel,  &c.,  at  Stepney ;  and  we  shall  feel  obliged  by  your  informing  ns 
when  such  balance  will  be  in  course  of  payment.  B^uesting  your  due  atten- 
tion to  said  order,  we  ar^,  &c."    To  that  letter  the  defen&nt,  on  the  20th 
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Deoember,  1880,  sent  the  following  answer  to  Solly  and  Sons :  '<  I  baTe  reoeired 
your  letter,  enclosing  Mr.  Streather^s,  and  shall  be  happy  to  make  the  payment 
to  you  instead  of  to  nim  as  requested ;  but  I  have  not  yet  received  the  surreyoi^ft 
report,  and  am  therefore  ignorant  of  the  amount,  and  the  time  at  which  be  may 
direct  it  to  be  paid." 

Those  letters  were  stamped  with  an  agreement  stamp.  On  the  2l8t  April, 
1831,  a  commission  of  bankrupt  was  issued  against  Streather,  under  which 
commission  the  plaintiffs  were  duly  chosen  assignees,  and  the  bankrupt's  effects 
were  assigned  to  them  previously  to  the  time  when  the  notice  hereinafter  men- 
tioned was  given  by  the  plaintiik  to  the  defendant.  At  the  time  of  the  bank- 
ruptcy, the  balance  of  account  due  from  defendant  in  respect  of  the  buildings, 
&c.,  was  528^.  4<.  On  the  11th  May,  1831,  the  plaintiffs,  as  assignees  under 
the  commission,  applied  to  the  defendant  for  payment  of  that  balance,  and  gave 
him  notice  not  to  pay  the  same  to  Messrs.  Solly  and  Sons.  On  the  31st  May, 
1881,  Solly  and  Sons  claimed  from  the  defendant  the  payment  of  the  balance, 
and  gave  him  notice  not  to  pay  it  to  the  plaintiffs  as  such  assignees.  On  the 
10th  August,  1831,  the  defendant  paid  the  balance  to  Solly  and  Sons  under  an 
indemnity  from  them  against  the  claim  of  the  assignees  in  respect  of  the  balance. 
The  action  was  brought  by  the  plaintiffs  as  such  assignees,  to  recover  the  said 
sum  of  628/.  4s, 

Upon  the  above  facts,  the  arbitrator  was  of  opinion  that  the  plaintiffs  were 
not  entitled  to  recover.  But  if  the  court  should  be  of  opinion  that  the  plain- 
tiffs were  '''in  point  of  law  entitled  to  recover  the  said  sum  of  528/.  4«.  m'j^ 
from  the  defendant,  then  the  arbitrator  awarded  and  determined  that  *- 
they  were  so  entitled,  and  ordered  and  adjudged  the  defendant  to  pay  the 
plaintiffs  the  said  sum  of  528/.  4«.  within  one  fortnight  after  the  court  should 
have  so  determined,  (a) 

The  case  having  been  appointed  for  argument  upon  a  rule  nisi  obtained  for 
setting  aside  so  much  of  the  award  as  adjudged  that  the  plaintiffs  had  no  right 
to  recover, 

Spankie,  Seijt.,  for  the  plaintiffs,  now  contended,  first,  that  the  order  given 
by  Streather  should  have  had  a  bill  of  exchange  stamp ;  but  the  court  being  of 
opinion  that  there  was  no  ground  for  considering  the  instrument  a  bill  of  ex- 
change, Spankie  argued  that  the  instrument  was  revokable  by  Streather  if  he 
had  been  sui  juris,  and,  therefore,  by  operation  of  law,  revoked  by  his  hank- 
ruptcy.  As  Gurncy's  debt  to  Streather  was  a  chose  in  action,  and  not  asaignahle 
by  Streather,  Solly  could  have  no  right  to  sue  except  by  virtue  of  Gnmey's 
assent.  But  to  give  any  effect  to  that  assent,  it  ought  to  have  been  for  a  sam 
ascertained  and  specified.  No  sum  being  specified,  there  was  nothing  executed 
or  final  in  Ourney's  undertaking,  and  Streather  might  have  revoked  so  indefi- 
nite an  order  at  any  time  before  the  money  was  paid.  In  Gibson  r.  Minet, 
1  Ry.  &  Mo.  68,  where  A.  gave  B.  an  order  on  his  bankers,  directing  them 
*^  to  hold  over  from  his  private  account  400/.  to  the  disposal  of  B.,"  and  the 
bankers  accepted  the  order,  it  was  held  that  such  order  was  revokable,  and 
might  be  countermanded  before  payment  made  to  B.,  or  appropriation  to  his 
♦credit.  [Alderson,  J.  In  Smith  v.  Everett,  4  Br.  Ch.  C.  64,  it  was  ^i^^^^ 
ruled  by  Lords  Commissioners  Eyre  and  Ashurst,  that  an  order  to  pay  ^ 
money  out  of  a  particular  fund  gave  the  party  a  specific  lien  thereon.]  Bat 
here  there  was  no  adequate  consideration  for  the  assignment,  for  upon  Oumey  s 
refusing  to  pay,  Solly  might  still  have  had  recourse  to  Streather ;  Coxon  v. 
Chadley,  3  B.  &  C.  591 ;  and  per  Bayley,  J.,  in  Wharton  v.  Walker,  4  B.  4  C 
165  ]  and  it  has  been  expressly  laid  down  in  Fairlie  v.  Denton,  8  B.  &  C  395, 
and  Wilson  v.  Coupland,  5  B.  &  Aid.  228,  that  to  make  such  an  assignment  as 
this  available,  there  must  be  a  defined  and  ascertained  debt  due  to  the  assignor, 
as  well  as  an  assignment  agreed  to  by  all  the  three  parties. 

(a)  See  Ex  parte  Alderson,  1  Madd.  58.  Ex  parte  South,  3  Swanst  392.  Hodgsoa  *. 
Anderson,  8  B.  &  C.  842.    Jones  v.  Simpson,  2  B.  &  C.  818. 
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TiNDALy  0.  J.  It  appears  to  me  that  the  assignees  of  Streather  are  not  entitled 
to  recover  from  the  defendant  under  the  circumstances  stated  on  this  award. 
A  sam  of  money  was  due  from  the  defendant  Gumej  to  Streather ;  the  precise 
unoant  is  not  stated,  but  it  may  be  collected  from  the  terms  employed  by 
Streather,  that  it  was  larger  than  a  debt  due  from  Streather  to  Solly,  which 
Streather  desires  Oumey  to  discharge ;  Gurney  gives  his  assent ;  an  assent 
which,  it  may  be  observed,  is  wanting  in  many  of  the  cases  referred  to.  These 
circumstances  amount  to  an  eauitable  assignment  of  the  debt  due  from  Gurney 
to  Streather ;  for  Solly  might  have  gone  into  a  court  of  equity  to  compel  a  for- 
mal assignment,  and  no  answer  could  have  been  given  to  such  an  application. 
There  was  consideration  enough  for  such  an  assignment,  for  Solly,  from  the 
time  of  the  order,  appears  to  have  abstained  from  making  any  application  to 
Streather,  and  to  have  looked  to  Gurney  alone. 

*3761  ^^  ^^  ^°  objected  that  such  an  assignment  could  not  take  place  except 
^  in  respect  of  a  precise  and  ascertained  amount.  I  cannot  concur  in  that 
propo6ition,because  all  that  can  be  required  is,  that  the  debt  assigned  should  not  be 
Urger  than  the  sum  due  to  the  party  assigning.  Here  the  balance  was  ascertained 
hefore  Streather's  bankruptcy.  If  it  was  ascertained  while  Streather  was  master 
of  his  own  acts,  it  is  the  same  thing  as  if  it  had  been  ascertained  at  the  time 
of  the  order.  The  transaction  must  be  considered,  therefore,  as  an  equitable 
usigDment;  and  then  the  rule  applies,  that  the  assignees  must  stand  in  the 
same  situation  as  the  bankrupt,  and  the  defendant  is  entitled  to  retain  his 
verdict. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  If  Solly  had  any  right,  in  law  or  equity,  against  Streather 
upon  the  order,  the  assignees  cannot  recover.  I  am  of  opinion  that  he  had  a 
right  in  equity  to  claim  a  formal  assignment,  and  that,  therefore,  this  rule  must 
he  discharged. 

Alderson,  J.  I  am  of  the  same  opinion.  In  Hodgson  t;.  Anderson,  3  B. 
and  C.  842,  Uie  order  given  by  Hodgson  was,  "  as  soon  as  you  have  funds  be- 
loDcing  to  James  Anderson  of  Trinidad,  I  will  thank  you  to  pay,  on  my  account, 
to  the  Commercial  Banking  Company  in  your  city,  291/.  19«.,  being  the  amount 
of  my  promissory  note  in  favour  of  E.  Robertson,  Esq.,  or  any  part  of  the  same, 
advising  me  of  the  amount,  and  I  will  credit  Mr.  J.  Anderson,  having  received 
his  order  to  this  effect,  as  he  is  indebted  to  me  more  than  this  order."  This 
note  was  delivered  to  Messrs.  Anderson  and  Rhind,  agents  to  James  Anderson, 
t^YYI  and  they  orally  promised  the  banking  ^company  to  pay  to  them  according 
-^  to  the  terms  of  the  order  as  soon  as  they  should  have  funds  of  the  de- 
fendant in  hand.  It  appeared  that  Hodgson  afterwards  gave  an  order  to  another 
creditor,  authorizing  James  Anderson  to  pay  to  such  creditor  the  amount  of  the 
debt  due  to  him,  Hodgson ;  and  James  Anderson  entered  into  an  obligation  to 
pay  the  same  to  such  creditor,  but  there  was  a  clause  annexed  to  the  obligation, 
Btating  that  it  had  been  alleged  that  a  payment  had  been  made  by  some  person 
to  Hodgson,  on  account  of  «James  Anderson,  and  it  was  declared,  that  should 
such  payment  be  proved  to  have  been  made,  the  amount  should  be  deducted. 
The  creditor  to  whom  that  order  was  given  demanded  payment  of  the  debt  from 
James  Anderson,  on  his  arrival  in  this  country,  but  the  latter  refused  to  pay  it, 
OD  the  ground  that  his  agents  were  liable  to  pay  it  to  the  Commercial  Banking 
Company,  and  the  same  was,  in  fact,  afterwards  paid  to  that  company.  The 
Court  held,  that  although  a  creditor  had  a  right  to  insist  on  payment  to  himself 
or  to  his  u>pointee,  yet,  having  once  given  an  order  for  the  payment  of  his 
debt  to  a  third  person,  ho  had  no  right  to  revoke  that  order,  provided  there  was 
a  pledge  by  the  person,  to  whom  the  authority  was  given,  that  he  would  pay  the 
deht  aeoording  to  the  authority.  That  case  is  decisive  of  the  present.  Gurney 
promised  to  pay,  when  the  amount  should  be  ascertained ;  the  amount  was  as- 
oertained  before  Streather  became  bankrupt;  and,  therefore,  this  rule  must  be 

Discharged. 
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*WHITE,  Assignee  of  CATLING,  Insolvent,  v,  BARTLETT.  [*378 
Nov,  22. 

Defendant,  «n  anctioneer,  was  employed  by  C,  a  person  in  embarrmesed  oiremiishuieM, 
to  sell  his  property ;  defendant  sold,  and  paid  the  proceeda  to  C.*8  order:  C.  hainiig 
shortly  afterwards  been  declared  insoWent,  Held,  that  the  defendant  was  not  liable 
to  C.'s  assignee,  although  the  defendant,  when  he  sold  the  property,  was  aware  of  C.'s 
embarrassment 

Assumpsit  for  money  had  and  reoeived  to  the  use  of  CSailing,  and  upon  an 
account  stated  with  him  before  he  petitioned  the  insolvent  debtor's  court  for 
his  discharge,  and  also  for  money  had  and  reoeived  to  the  use  of  the  plaintiff 
as  White's  assignee. 

In  December  last,  the  defendant,  an  auctioneer,  was  employed  by  Catling, 
then  in  embarrassed  circumstances,  to  sell  his  household  furniture,  with  a  view 
that  the  proceeds  should  be  appli^  in  discharge  of  his  debts,  llie  defendant 
accordingly  circulated  an  advertisement  that  the  goods  would  be  sold  for  the 
benefit  of  the  creditors,  and  the  sale  took  place  December  27. 

At  the  time  of  the  sale,  the  plaintiff,  one  of  Catling's  creditors,  gave  the 
defendant  notice  not  to  pay  over  the  proceeds,  alleging  that  Catling  had  com- 
mitted an  act  of  bankruptcy. 

The  next  day,  December  28,  the  plaintiff  arrested  Catling,  and  sent  him  to  gaol. 

On  the  17th  of  February  following.  Catling  filed  his  petition  under  the  insol- 
vent debtors'  act.     But 

On  the  Slst  of  December  and  4th  of  January,  the  defendant^  upon  receiving 
an  indemnity,  by  Catling's  order  paid  the  proceeds  of  the  sale  pa^y  to  Catling's 
attorney,  and  partly  to  one  of  Catling's  creditors,  after  deducting  the  nsosl 
amount  for  the  expenses  of  sale,  &c. ;  whereupon  the  plaintiff  sought  to  roeover 
the  amount  of  the  proceeds  in  this  action. 

The  learned  Judge  who  tried  the  cause  having  non-suited  the  plaintiff  on  this 
state  of  fects, 

A  rule  nisi  was  obtained  for  setting  aside  the  non-suit  *on  the  ground  -^»g 
that  the  defendant,  as  appeared  by  his  advertisement,  having  been  privy  '- 
to  the  embarrassed  circumstances  of  Catling,  the  payment  of  the  proceeds  of 
the  sale  to  Catling's  attorney  was  a  fraud  upon  the  creditors. 

Jonesj  Seijt.,  showed  cause.  Catling  had  full  dominion  over  his  property^ 
the  filing  of  his  petition  on  the  17th  of  February :  the  defendant  could  not  dis- 
claim the  title  of  his  employer :  had  he  done  so,  he  would  have  been  liable  to 
Catling  in  an  action  for  the  proceeds  of  the  sale.  And  the  defendant  being 
employed  merely  as  an  auctioneer,  the  delivery  of  the  goods  to  him  for  the 
purpose  of  sale,  was  not  a  fraudulent  delivery  within  section  32  of  the  insolvent 
act,  7  G.  4,  c.  67,  which  avoids  transfers  made  by  the  insolvent  to  a  creditor; 
enacting,  that  <<  if  any  prisoner  who  shall  file  his  or  her  petdtion  for  his  or  her 
discharge  under  the  act,  shall  before  or  after  his  or  her  imprisonment,  being  in 
insolvent  circumstances,  voluntarily  convey,  assign,  transfer,  charge,  deliver, 
or  make  over  any  estate,  real  or  personal  security  for  money,  bond,  bill,  note, 
money,  property,  goods,  or  effects  whatsoever,  to  any  creditor  or  <^edit(»8,  or 
to  any  person  or  persons,  in  trust  for,  or  to  or  for  the  use,  benefit,  or  advantage 
of  any  creditor  or  creditors;  every  such  conveyance,  assignment,  transfer, 
charge,  delivery,  and  making  over,  shall  be  deemed  and  is  hereby  declared  to 
be  fraudulent  and  void  as  against  the  provisional  or  other  assignee  or  assignees 
of  such  prisoner  appointed  by  this  act :  provided  always,  that  no  such  convey- 
ance, assignment,  transfer,  charge,  delivery,  or  making  over,  shall  be  deemed 
fraudulent  and  void,  unless  miSe  within  three  mon£s  before  the  commence- 
ment of  such  imprisonment,  or  with  the  view  or  intention  by  the  party  so  con- 
Teyin^,  assigning,  transferring,  charging,  delivering, -or  making  *over,  pwoQ 
of  petitioning  the  said  court  for  his  or  her  discharse  from  custody  imder  ^ 
^is  act."  ^ 
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There  is  no  eyidenoe  to  warrant  any  imputation  that  the  defendant  was  acting 
in  collusion  with  Catling,  for  the  purpose  of  defeating  his  creditors. 

Bompas,  Serjt.;  in  support  of  the  rule.  The  defendant  having  notice  of 
White's  embarrassment,  became,  upon  the  sale  of  the  goods,  a  trustee  to  the 
creditors  for  the  proceeds  within  the  meaning  of  s.  82,  7  Ot,  4,  c.  57.  Either 
he  was  sach  trustee,  or  agent  for  Catling ;  if  agent  for  Catling,  he  is  in  the 
same  position  as  Catling  himself,  and  therefore  liable  to  remind  the  sum  volun- 
tarily paid  to  Catling's  appointee.  If  the  defendant  can  elude  this  responsi- 
bility, the*  estates  of  insolvents  maj  always,  by  a  similar  contrivance,  be  with- 
drawn from  their  creditors  at  large. 

TiNDAL,  G.  J.  I  think  this  rule  ought  to  be  discharged.  And  though  it 
has  been  urged  that  the  consequence  of  our  decision  will  be  to  waste  the 
property  of  insolvents,  that  conclusion  cannot  apply  to  cases  circumstanced  like 
the  present.  No  one  says,  that  sums  improperly  paid  by  an  insolvent  to  one 
of  his  creditors  may  qot  be  recovered  by  his  assignee ;  but  the  question  here 
is,  whether  this  defendant,  who  acted  in  the  capacity  of  an  agent,  and  accounted 
to  his  employer,  can  be  called  on  a  second  time,  upon  his  employer's  afterwards 
becoming  an  insolvent  debtor.  Now  the  defendant's  employer  was  master  of 
his  own  propertv  till  the  month  of  February,  the  time  of  filing  his  petition  in 
the  insolvent  debtors'  coart ;  till  that  period  it  could  not  be  predicated  of  him 
that  he  was  an  insolvent ;  nearly  two  months  before,  the  defendant,  as  auc- 
tioneer, sold  some  of  his  effects ;  accounted  to  him  in  December ;  and,  subject 
*3811  ^  ^™^  dedoctions  assented  to  by  his  ^employer,  paid  over  the  proceeds , 

^  in  December  and  January  to  persons  appointed  by  him.  It  is  contended, 
that  the  defendant  ought  not  to  have  done  this  after  the  notice  which  he  had  of 
his  employer's  circumstances ;  but  the  defendant  acted  merely  as  agent,  and  if 
he  had  refused  to  account  to  his  principal,  what  answer  could  he  have  riven  to 
an  action  for  money  had  and  received  ?  As  to  the  82d  section  of  7  G.  4,  c.  57, 
it  applies  only  to  persons  of  two  descriptions,  creditors,  and  trustees  for  credi- 
tors,— the  defendant  was  neither.  It  is  not  pretended  he  was  a  creditor,  and  in 
order  to  render  him  a  trustee,  he  should  have  been  at  least  apprized  of  the 
trust    The  nonsuit  therefore  was  right,  and  this  rule  must  be  discharged. 

Gaselex,  J.  I  am  of  opinion  there  is  no  ground  for  setting  aside  this  non- 
suit. There  is  no  evidence  that  the  transaction  was  fraudulent ;  on  the  con- 
trary, it  appears  to  have  been  the  intention  of  Catling  at  the  time,  to  divide 
among  his  creditors  the  proceeds  of  his  property,  and  up  to  the  17th  of  Febru- 
ary he  had  full  dominion  over  it. 

BosANQuST,  J.  I  am  also  of  opinion  that  the  nonsuit  ought  not  to  be  set 
aside,  for  the  property  claimed  was  not  vested  in  the  plaintiff  at  the  time  of 
Catling's  filing  his  petition.  While  the  property  was  yet  vested  in  Catling,  he 
employed  the  defendant,  as  his  aeent,  to  dispose  of  it  by  auction.  It  was  to  be 
sold  for  the  benefit  of  creditors ;  but  they  were  no  parties  to  any  arrangement 
to  that  effect,  nor  was  the  defendant  their  trustee :  he  therefore  was  bound  to 
account  to  his  employer.  But  it  is  urged  that  the  defendant,  though  acting  as 
an  auctioneer,  was  apprised  of  the  situation  in  which  Catling  stood,  and  there- 
fore must  be  deemed  to  have  assisted  him  in  a  voluntary  preference  of  the 
Mgo-i  ^creditor  to  whom  it  is  alleged  some  portion  of  the  money  has  been 
^  paid ;  the  defendant,  however,  could  not  know  to  what  extent  Catling 
might  have  been  pressed,  or  that  he  would  take  the  benefit  of  the  insolvent 
debtors'  act;  neither  could  he  have  had  any  defence  if  Catling  had  sued  him 
for  money  had  and  received. 

Aloerson,  J.  I  am  of  the  same  opinion.  The  case  does  not  involve  the 
consequences  predicted  by  the  counsel  for  the  plaintiff.  The  question  is  not 
so  much  whether  Catling's  assignee  can  recover  the  proceeds  in  question,  as, 
whether  he  can  recover  them  of  the  defendant.  Now  the  defendant  was  em- 
ployed as  an  auctioneer  while  Catling  had  dominion  over  his  goods,  and  as 
ftg^nt,  he  was  bound  to  account  to  the  principal  who  employed  him.     The  pay- 
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ment  to  Catling's  appointee;  was  the  payment  of  the  principal  notof  tiie  agent, 
and  the  mere  intermediate  hand  is  not  responsible  unless  he  he  caught  with  the 
goods.  ^  Rule  di8charged.(a) 

(a)  Alderson,  J.,  referred  to  the  following  case,  argued  in  the  Common  Pleas  of  Lan- 
caster, before  himself  and  Patteson,  J.,  of  which  the  note  below  hM  been  procured:— 

HARDMAN  ».  WILLCOCK. 

• 

The  defendant  was  employed  by  the  plaintiff  to  sell,  as  auctioneer,  certain  goods  then 
in  the  plaintiff's  possession.  Before  the  sale  a  notice  was  giyen  to  the  defendant  by 
the  assignees  of  an  insoWent,  that  the  goods  were  their  property  as  such  assignees,  and 
that  thej  had  been  fraudulently  remoTed  by  collusion  between  the  plaintiff  and  the  in- 
solvent. The  defendant,  after  that  notice,  sold  the  property,  and  rendered  an  account 
of  the  sale  of  it  to  the  plaintiff.  But  in  the  result,  on  an  indemnity  being  giyen  to  him 
by  the  assignees,  he  refused  to  pay  over  to  the  plaintiff  the  money  arising  from  the  sale; 
and  on  an  action  for  money  had  and  received  being  brought  against  him  by  the  plaintiff, 
he  set  up  in  defence  the  right  of  the  assignees. 

At  the  trial  last  Lancaster  Spring  assises,  the  jury  affirmed  the  right  of  the  asfflgneci, 
and  found  that  the  plaintiff  obtained  ^possession  of  the  goods  by  a  fraud  between  ^^^^ 
him  and  the  insolvent ;  and  upon  that  state  of  facts,  were  directed  by  Patteson,  J.,  >■ 
to  find  a  verdict  for  the  defendant,  with  liberty  to  the  plaintiff  to  move  to  enter  a  rer- 
diot  for  the  amount  of  the  sale  in  case  the  Court  should  be  of  opinion  that  it  was  not 
competent  for  the  defendant,  in  the  peculiar  situation  in  which  he  stood  to  the  plaintiff, 
to  set  up  the  right  of  the  assignees  on  the  present  occasion. 

Wiffhtman  accordingly  moved  to  enter  a  verdict  for  the  plaintiff,  on  the  ground  that 
lui  agent  must  account  to  his  principal,  and  cannot  set  up  the  jus  tartU  in  an  action  by 
his  principal  against  him.  He  relied  on  Nickolson  v.  Knowles,  6  Mad.  47 ;  Meyler  r. 
Fitspatriok,  6  Mad.  860 ;  Stonard  v.  Dunkin,  2  Camp.  844 ;  Dixon  v.  Hamond,  2  B.  & 
Aid.  810;  Roberts  v.  Ogilby,  9  Price,  269 ;  Gosling  v.  Bimie,  7  Bingh.  889.  A  rule  tiin 
having  been  granted, 

F,  Pollock  and  TomUnaon  showed  cause.  The  argument  as  to  Jtu  ieriU  does  not  arise 
where,  as  in  the  present  case,  the  jury  have  found  in  effect  that  the  plaintiff  bad  no 
property  in  the  goods  of  which  he  claims  the  produce.  The  plaintiff  has  no  property  in 
goods  which  he  obtained  by  fraud.  If  he  is  estopped  to  claim  the  goods,  he  is  eqnally 
estopped  to  claim  the  produce  of  them;  for  the  produce  belongs  to  the  rightfol  oirner; 
Taylor  o.  Plumer,  8  M.  &  S.  862. 

Wiffhiman,  As  against  the  plaintiff,  the  defendant  is  estopped  by  hb  own  act  to  flat 
up  the  title  of  the  assignees,  for  he  rendered  to  the  plaintiff  an  account  of  the  sales  after 
he  had  received  notice  of  the  claim  of  the  assignees.  Cur,  adv.  wU. 

Aldebson,  J.  We  have  heard  this  case  argued,  and  have  considered  it ;  and  we  tbink 
the  direction  of  the  learned  Judge  was  right,  and  that  the  verdict  ought  to  stani 
There  are  many  authorities  which  were  cited  for  the  plaintiff,  which  e8tablidi,no  donbt, 
that  an  agent  must  account  to  his  principal,  and  cannot  set  up  ihejus  tertn  in  an  action 
by  his  principal  against  him.  The  case  of  Nickolson  v,  Knowles,  is  a  distinct  autboritj 
showing  that  an  agent  to  receive  for  the  use  of  another  cannot  by  notice  from  a  tbird 
person  be  converted  into  an  implied  trustee ;  and  that  his  possession  is  the  possession 
of  his  principal.  The  same  principle  which  depends  on  the  relation  of  the  parties  as 
agent  and  principal  was  laid  down  by  the  Court  of  King's  Bench  in  Dickson  v.  Hamond; 
by  the  Court  of  Common  Pleas  in  Gosling  v.  Bimie ;  and  by  the  Court  of  Exchequer  in 
Roberts  v.  Ogilby.  But  we  think  all  these  cases  are  distinguishable  from  the  present, 
upon  the  ground  that  here  the  jury  have  found  that  the  plaintiff's  possession  of  tbe 
goods  arose  out  of  a  fraud  concerted  between  him  and  the  insolvent.  *It  is  clear  r«gg| 
that  if  the  insolvent  had  put  the  goods  into  the  hands  of  the  defendant  for  sale,  '- 
his  assignees  would  have  stepped  in  and  claimed  the  produce  from  the  defendant,  and 
that  the  insolvent  could  not  have  maintained  this  action  after  such  claim.  And  we  tbink 
that  the  plaintiff,  who  takes  the  goods  by  a  fraud  between  him  and  the  insolvent,  can 
be  in  no  better  situation  than  the  insolvent  himself. 

On  this  ground,  therefore,  we  think  the  verdict  in  this  case  may  well  stand  consistently 
with  the  cases  cited  on  behalf  of  the  plaintiff,  and  the  defendant  has  the  right  to  set  np 
the  Utle  of  the  insolvent's  assignees  on  this  occasion.  We  are  very  glad  that  this  case 
can  be  thus  decided  consistently  with  the  general  rules  of  law,  as  it  is  obriouslyin  con- 
formity to  the  substantial  justice  of  the  particular  case. 

It  may  be  proper  to  mention,  that  after  the  decision  in  Gosling  r.  Bimie,  another  case 
between  the  same  parties  was  tried  at  the  sittings  after  Hilary  term,  1881,  before  me, 
in  which  the  defence  of  a  fraudulent  sale  by  Ross  to  Gosling  was  set  up,  and  left  by  me 
to  the  jury.  But  it  failed  upon  the  evidence,  so  that  this  point  did  not  then  come  before 
♦ie  Court  Rale  discharged. 
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BERRIMAN  v.  PEACOCK.    Nov,  22. 

The  property  in  trees  is  in  the  landlord ;  the  property  in  bushes  is  in  the  tenant,  even 
where  thej  are  out  down  by  a  stranger. 

At  the  last  York  assizes,  before  Parke,  J.,  the  plaintiff  had  a  verdict,  with 
Dominal  damages,  in  an  action  of  trespass,  on  the  count  de  bants  cupartatis,  the 
learned  Judge  reserving  to  the  defendant  leave  to  move  to  enter  a  nonsuit  upon 
the  following  facts. 

The  defendant  being  in  the  occupation  of  land  adjoining  a  field  let  by  the 
plaintiff  to  one  Peter  Wardell,  for  a  term  of  years,  requested  Wardell  to  lower 
a  fence  between  the  two  properties.  Some  delay  occurring,  the  defendant 
lopped  the  fence  himself,  but  carried  the  cuttings  to  Wardell,  the  plaintiff's 
tenant,  who  said  at  the  trial,  that  according  to  we  custom  of  the  country  he 
believed  he  was  entitled  to  them.  The  hedge  was  cut  by  the  defendant  in  an 
^Qgg-i  unskilful  manner,  but  the  tenant  '''said  he  thought  it  a  good  job,  and 
^  that  the  fence  was  the  better  for  it. 

Jone$,  Seijt.,  obtained  a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit, 
upon  the  auUiority  of  the  third  resolution  in  Herlakenden's  case,  4  Co.  Bep. 
62,— <<  That  if  trees,  being  timber,  are  blown  down  by  the  wind,  the  lessor 
shall  have  them  (for  they  are  part  of  his  inheritance),  and  not  the  tenant  for 
life  or  tenant  for  years,  but  if  they  be  dotards,  without  any  timber  in  them,  the 
tenant  for  life  or  tenant  for  years  shall  have  them," — and  Channon  v.  Patch, 
5  B.  &  C.  897,  where  a  lessor,  during  the  term,  having  cut  down  some  oak 
pollards  growing  upon  the  demised  premises,  which  were  unfit  for  timber,  it 
was  held,  that  as  a  tenant  for  life  or  years  would  have  been  entitled  to  them  if 
they  had  been  blown  down,  and  was  entitled  to  the  usufruct  of  them  during 
the  term,  the  lessor  could  not,  by  wrongfully  severing  them,  acquire  any  right 
to  them,  and  consequently  he  or  his  vendee  could  not  maintain  trespass  against 
the  tenant  for  taking  them. 

BompaSy  Serjt,  showed  cause.  In  Channon  v.  Patch,  the  lessor  himself  had 
cat  down  the  pollards,  which  during  the  lessee's  term  he  had  no  right  to  do. 
To  have  allowed  him,  therefore,  under  such  circumstances,  to  claim  a  property 
in  them,  would  be  to  enable  him  to  take  advantage  of  his  own  wrong;  but  that 
decision  is  not  incompatible  with  the  lessor's  having  an  immediate  property  in 
snch  things  when  thev  are  severed  from  the  soil  by  the  act  of  a  stranger.  For 
the  resolution  in  Herlakenden's  case  must  be  considered  to  apply  only  to  the 
tenant's  botes.  To  the  extent  of  what  may  be  required  for  housebote,  firebote, 
and  the  like,  the  tenant  may  have  a  property  in  underwoods ;  but,  as  to 
*3861  *^^^  residue,  the  property  must  remain  in  the  lessor.  It  is  not  pre- 
^  tended  that  the  cuttings  in  question  were  required  for  botes,  and  the 
wrbngfiil  act  of  a  stranger  could  not  vest  in  the  tenant  what,  previously  to  that 
act,  was  clearly  the  property  of  the  lessor. 

Joneiy  in  support  of  his  rule,  relied  on  the  authorities  cited,  and  referred  to 
Com.  Dig.,  Biens,  <<  Lessee  for  life,  or  years,  has  only  a  special  interest  and 
property  in  the  fruit  and  shade  of  timber  trees,  so  long  as  they  are  annexed  to 
land,  4  Co.  62,  b ;  Dy.  90,  b;  1  Boll.  181.  And  he  has  a  general  property  in 
hedges,  bushes,  trees,  &c.,  which  are  not  timber,  4  Co.  62,  1  Boll.  181.  And, 
therefore,  if  the  lessee  cuts  down  hedges  or  trees,  not  timber,  the  lessee  shall 
have  them.  So  if  dotards,  &c.,  which  have  no  timber  in  them,  are  thrown 
down  by  the  wind,  &o.,  the  lessee  shall  have  them,  Mo.  812.  So,  if  a  man  cut 
down  timber-trees,  the  lessee  shall  have  trespass  in  respect  of  the  loss  of  his 
fruit  and  shade ;  though  the  lessor,  or  any  one  by  his  license  or  command,  cut 
them.    llCo.48,b;Mo.  7;  Jon.  376." 

TiNDAL,  C.  J.  This  case  requires  the  same  determination  as  if  it  had  been 
an  action  against  the  tenant,  because  what  the  defendant  did  was  adopted  by 


628  Sylvester  v.  Webster.    M.  T.  1832.  [386 

the  tenant,  who  carried  away  the  cuttings,  saying  that  it  was  a  good  joh,  and 
that  the  fence  was  the  better  for  it.  It  is  clear  that,  under  such  circamstanoeg, 
no  action  could  lie  for  the  tenant  against  Peacock ;  and  it  would  be  an  over  re- 
finement to  say  that,  because  a  small  portion  more  of  a  fence  has  been  cut  than 
the  tenant  is  entitled  to  cut,  the  landlord  has  a  right  to  claim  it.  Here,  indeed, 
the  complaint  was  rather  as  to  the  mode  than  the  amount  of  the  cutting ;  bat 
the  question  now  is,  whether  the  property  in  the  cuttings  belonged  to  the  land- 
lord. Now,  according  to  the  old  authorities,  the  general  property  in  p^oo? 
'*'trees  is  in  the  landlord,  and  the  general  property  in  bushes  is  in  the  ^ 
tenant ;  althouffb,  if  he  exceeds  his  right,  as  by  grubbing  up  or  destrojing 
fences,  he  may  oe  liable  to  an  action  of  waste.  We  should  be  introdnciog  a 
distinction  never  drawn  before,  if  we  were  to  decide  that,  when  a  tenant  cats 
rather  more  than  he  ought,  the  property  in  bushes  so  cut  passes  to  the  land- 
lord.    The  rule  for  entering  a  nonsuit,  therefore,  must  be  made  absolute. 

Gaselee,  J.  In  Dowglas  v,  Kendal,  Cro.  Jac.  256,  it  was  laid  down  that 
<<  the  lord  may  not  cut  down  any  thorns,  nor  license  any  other  to  cut  them 
down )  for  the  defendant  prescribeth  to  have  all  the  thotns  growing  upon  the 
place ;  and  that  prescription  excluded  the  lord  from  taking  any  thorns  there  ] 
but  if  he  had  claimed  common  of  estovers  only,  then,  if  the  lord  had  first  cut 
down  the  thorns,  the  commoner  might  not  take  them )  and  if  he  had  cut  down 
all  the  thorns,  the  commoner  might  have  had  an  assise."  The  tenant  has  the 
general  property  in  the  cuttings  of  a  hedge,  whoever  cuts  it  If,  by  his  per- 
mission, ji  stranger  cuts  improperly,  so  as  to  damage  the  fence,  that  may  gi^e 
the  landlord  a  ground  of  action  on  the  case,  but  the  property  in  the  cuttings  is 
in  the  tenant. 

BosANQUET,  J.  I  am  of  the  same  opinion.  I  do  not  think  it  clear  that  the 
cutting  in  this  case  is  to  be  considered  the  act  of  the  tenant ;  but  that  is  not 
material,  for,  whether  it  were  the  act  of  a  tenant  or  of  a  stranger,  the  property 
in  the  cuttings  does  not  pass  to  the  landlord.  Herlakenden's  case  is  an  express 
authority  on  the  subject,  and  Chief  Baron  Gomyns,  after  referring  to  Belle's 
Reports,  adds,  "and,  therefore,  if  the  lessee  *cuts  down  hedges,  or  ^oqq 
trees,  not  timber,  the  lessee  shall  have  them."  ^ 

AiiDEBSON,  J.,  concurring,  the  rule  was  made  Absolute. 


SYLVJESTER  and  Another  t;.  WEBSTER  and  Another.     Nov.  22. 

An  attorney  must  deliyer  his  bill  under  2  Q.  2,  o.  28,  before  Boing  to  recover  charges 
for  business  done  at  quarter  sessions. 

Assumpsit  for  work  and  labour  as  attorneys.  There  was  a  charge  in  the 
plaintiffs'  bill  for  attending  from  day  to  day  at  the  Sessions  House  at  Clerken- 
well,  to  see  whether  an  indictment  had  been  found  against  a  party,  for  whose 
appearance  at  the  sessions  the  defendants  had  become  bail  j  and  another  char^ 
for  attendance  at  the  clerk  of  the  peace's  office,  after  the  sessions  were  over,  in 
order  to  get  the  defendants'  recognisances  discharged,  which  recognisances 
were  discharged  on  the  payment  of  a  fee  to  the  clerk  of  the  peace. 

Save  these  items,  there  were  none  which  could  be  called  charges  for  business 
done  in  a  court,  and  the  plaintiffs  omitted  to  deliver  a  bill  a  month  before  the 
commencement  of  their  action.  At  the  trial  before  Tindal,  C.  J.,  a  verdict 
was  taken  for  the  plaintiffs,  with  leave  for  the  defendants  to  move  to  enter  a 
nonsuit  instead,  on  the  ground  that  the  plaintiffs'  bill  was  open  to  taxation 
?i?  ?  c  j'  '  ®:  ^^'  ^-  ^^'  ^^^  ^^at,  therefore,  it  should  have  been  delivered  to 
the  defendante  m  the  ordinary  way,  a  month  before  the  action. 

iacfc^y,   Serjt,   having  obtained  a  rule  nisi  accordingly,   on  the  r*QftO 
Tt  R  694        ^''''''  WiWiams,  4  T.  R.  496,  and  Clarke  t;.  Donovan,  ^^ 
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WUde  and  Andrews,  Serjts.y  showed  cause.  The  plaintifis  were  not  bound 
to  deliver  a  bill  under  the  statute,  unless  for  a  work  performed  by  them  in  the 
charaeter  of  attorney  in  one  of  the  courts  indicated  by  the  statute.  But  mere 
attendance  at  the  quarter  sessions,  to  see  whether  an  indictment  has  been  found, 
is  not  work  done  in  a  court,  or  done  in  the  character  of  an  attorney.  The  at- 
tendance of  any  lay  person  would  have  answered  the  purpose  as  well.  Still 
less  can  attendance  at  the  office  of  the  clerk  of  the  peace  be  called  work  done  in 
a  court.  And  the  court  of  quarter  sessions  is  not  one  of  the  courts  to  which 
the  statute,  2  O.  2,  o.  23,  was  meant  to  apply.  The  object  of  the  statute  in 
requiring  the  delivery  of  the  bill,  was  in  order  to  having  it  taxed,  and  it  would 
be  useless  to  require  such  delivery  in  cases  where  the  bill  cannot  be  taxed ;  but 
from  the  latter  part  of  sect.  28,  2  Gt.  2,  c.  23,  it  may  be  inferred,  that  the 
legislature  only  contemplated  taxation  for  business  done  in  a  superior  court; 
for  the  bill  is  to  be  tax^  upon  the  application  to  the  Lord  Chancellor  or  Master 
of  the  Rolls,  '<  or  unto  any  of  the  courts  aforesaid,  or  unto  a  judge  or  baron  of 
any  of  the  said  courts  respectively,"  in  which  the  business  contained  in  such 
bill  shall  have  been  transacted.  Clark  v.  Donovan  was  decided  on  the  autho- 
rity of  Ex  parte  Williams,  in  which  there  was  no  argument,  thoueh  there  were 
eonflicting  statements  as  to  the  practice  of  taxing  bills  for  business  done  at 
quarter  sessions.  But  in  Stephenson  v.  Taylor,  in  a  note  to  Ex  parte  Williams, 
*3901  ^  '^'  ^'  ^^^'  '^'Buller,  J.,  decided  at  Nisi  Prius  that  the  delivery  of  a 
^  bill  for  such  business  was  not  necessary.  In  Fenton  v,  Correa,  1  By. 
&  Mo.  262,  in  an  action  on  the  attorney's  bill,  it  was  held  that  searching  at 
the  judgment-office  to  ascertain  whether  satisfaction  had  been  entered  on  the 
roll  in  an  action  between  A.  and  B.,  and  also  whether  issue  had  been  entered 
in  such  action,  also  whether  issue  had  been  docketed  in  such  action,  were  not 
taxable  items  within  the  2  a.  2,  c.  23,  s.  23.  And  in  Williams  v.  Odell,  4  Price, 
279,  the  Court  would  not  order  a  solicitor's  bill  of  costs  for  business  done 
wholly  in  the  House  of  Lords,  in  the  prosecution  of  an  appeal,  to  be  referred 
for  taxation ;  because  their  officer  had  no  means  whereby  he  might  be  enabled 
to  tax  such  bill.  So  in  Burton  v,  Chatterton,  3  B.  &  Aid.  486,  a  charge  for 
preparing  an  affidavit  of  the  petitioning  creditor's  debt  and  bond  to  the  Chan- 
cellor, in  order  to  obtain  a  commission  of  bankruptcy,  was  held  not  to  be  a  tax- 
able item  in  an  attorney's  bill,  within  2  G.  2,  c.  23,  s.  23,  as  being  a  charge  at 
hiw  or  in  equity,  the  affidavit  not  having  been  sworn,  nor  a  commission  issued. 
And  Abbott,  C.  J.,  said,  <'  there  does  not  appear  to  be  any  method  by  which 
these  items  could  be  taxed.  They  are  not  vrithin  the  words  of  the  statute, 
which  speaks  only  of  charges  or  disbursements  at  hiw  or  in  equity."  In  Wil- 
son V.  Gutteridge,  8  B.  &  C.  157,  the  Court  of  King's  Bench  referred  the  bill 
to  be  taxed,  by  virtue  of  their  general  jurisdiction.  In  Smith  v,  Wattleworth, 
4  B.  &  C.  364,  the  biU  was  for  procuring  the  discharge  of  a  nerson  arrested  at 
Iftw.  In  Collins  v,  Nicholson,  2  Taunt.  321,  for  obtaining  a  bankrupt's  certifi- 
cate in  Chancery;  and  in  Sandon  v.  Bourn,  4  Campb.  68,  for  preparing  a  war- 
*3911  ^^^  ^^  attorney.  In  all  these  cases  there  was  a  court  *in  which  the  bill 
-'  might  have  been  taxed;  but  the  court  of  quarter  sessions  does  not  tax 
bills;  nor  the  Court  of  King's  Bench,  bills  incurred  at  the  quarter  sessions, 
unless  Ex  parte  Williams  be  considered  an  authority. 

Taddtf.  In  Clarke  v.  Donovan,  Lord  Kenyon  said,  <<  there  was  no  reason 
for  restraining  the  general  words  of  the  first  part  of  the  clause,  which  requires 
an  attorney  to  deliver  his  bill  one  month  before  he  commences  any  action  for 
the  recovery  of  the  amount."  And  that  case  has  never  been  impugned.  So 
in  Smith  v.  Taylor,  7  Bingh.  262,  Tindal,  C.  J.,  said,  "seeing  that  the  act  is 
remedial,  it  is  better  to  draw  in  a  case  on  the  extreme  verge  of  the  rule,  than 
to  leave  it  without."  The  delivery  of  a  bill  for  all  charges  of  attorneys  and 
solicitors  ooncemiuff  their  clients'  or  masters'  suits  which  they  have  for  them, 
subscribed  vrith  their  own  hand  and  names,  before  such  time  as  they  or  any  of 
them  shall  charge  their  clients  with  any  fees  or  charges,  was  first  required  by 
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3  Jao.  1,  c.  7,  which  reoiies;  "  That  through  the  abnae  of  sandry  attorneys 
and  solicitors,  by  charging  their  clients  with  excessiye  fees  and  other  onneoes- 
sary  demands,  such  as  were  not,  nor  ought  by  them  to  have  been  employed  or 
demanded,  the  subjects  grow  to  be  overmuch  burthened,  and  the  practice  of 
the  just  and  honest  serjeant  and  councillor  at  law  greatly  slandered."  And  it 
is  consonant  to  the  uniform  spirit  of  the  legislature  to  give  the  most  eztensiTe 
protection  to  suitors.  Our.  adv.  mdt 

TiNDAL,  C.  J.  The  point  reserved  in  this  case  was,  whether  the  plaintifi 
ought  to  have  delivered  their  bill  for  business  done,  sisned  by  themselves,  one 
month  before  the  commencement  of  the  suit.  The  pTaintifiis  '^'contend  rtoQo 
that  the  statute  2  Gt.  2,  c.  23,  s.  23,  does  not  apply  to  the  case  of  busi-  ■- 
ness  done  at  the  quarter  sessions;  and  even  if  it  does  apply,  that  there  is  no 
charge  for  such  business  in  the  present  bill. 

With  respect  to  the  second  point,  however,  it  appeared  upon  the  evidence 
that  the  plaintiffs  made  a  charge  for  attending  from  day  to  day  at  the  sessions- 
house  at  Glerkenwell,  to  see  whether  an  indictment  had  been  found  against  the 
party  for  whose  appearance  at  the  sessions  the  defendant  had  become  bail ;  and 
another  charge,  for  attendance  at  the  clerk  of  the  peace's  office  after  the  sessions 
were  over  in  order  to  get  the  recognisances  discharged,  which  were  discharged 
accordingly,  on  the  payment  of  a  fee  to  the  clerk  of  the  peace.  And  Uiis  latter 
charge  appears  to  us,  at  all  events,  to  be  a  charge  for  business  done  at  the 
quarter  sessions :  for  the  discharge  of  the  recognisance  must  be  taken  to  he  the 
act  of  the  Court  who  alone  have  the  authority  to  give  such  discharge^  though 
in  fact  it  is  handed  over  to  the  party  by  the  clerk  of  the  peace  after  the  sessions 
have  terminated.  The  only  question  therefore  is,  whether  business  done  at  the 
quarter  sessions  is  within  the  meaning  of  the  statute  ?  This  was  so  held  in  two 
cases,  Ex  parte  Williams,  4  T.  R.  496,  where  the  Court,  after  inquiry  made, 
reversed  their  former  decision ;  and  Clarke  v,  Donovan,  5  T.  R.  694,  where 
the  Court  of  King's  Bench  adhered  to  the  decision  last  referred  to,  saying, 
"  there  was  no  reason  for  restraining  the  general  words  of  the  first  part  of  the 
clause,  which  requires  an  attorney  to  deliver  his  bill  one  month  before  he  com- 
mences any  action  for  the  recovery  of  the  amount."  These  decisions  which 
have  been  constantly  acted  on  as  authorities  for  so  Ions  a  period,  ought  not  to 
be  overturned,  unless  the  Court  can  see  most  clearly  that  such  construction  is 
wrong ;  and  we  ""cannot  arrive  at  such  oonclusion.  It  is  an  additional  p,t^^ 
argument  in  support  of  the  construction  which  they  give  to  the  statute  ■- 
2  O.  2,  that  by  the  subsequent  statute  22  G.  2,  c.  46,  s.  12,  it  is  enacted, 
**  that  no  person  whatsoever  shall  act  as  an  attorney  at  any  general  or  quarter 
sessions  of  the  peace  for  any  county,  &c.,  within  the  kingdom,  either  with  re- 
spect to  matters  of  a  criminal  or  civil  nature,  unless  such  person  shall  have 
been  admitted  an  attorney  of  one  of  His  Majesty's  courts  of  record  at  West- 
minster, and  duly  enrolled  pursuant  to  the  act  2  O.  2."  Construing  the  two 
statutes,  therefore,  as  made  in  pari  maiertd,  there  seems  to  be  no  reason  why 
the  action  by  the  very  same  person  to  recover  fees  for  business  done  in  the 
court  of  quarter  sessions  should  not  be  considered  as  subject  to  the  same  law 
as  the  action  "  for  fees,  charges,  and  disbursements,  at  law  or  in  equity"  are 
expressly  subjected  to  by  the  statute  2  6.  2.  We  therefore  think  the  rule  for 
entering  a  nonsuit  should  be  made  absolute.  Eule  absolute. 


BELL  and  HEAD  v,  NIXON  and  DAVISON.    Nqv.  23, 

Where  two  persons  fill  the  office  of  olerk  to  the  trustees  of  a  turnpike  road,  both  nmst 
Join  in  executing  a  contract  on  the  part  of  the  trustees,  under  8  Geo.  4,  e.  126, 
s.  67. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffis,  as  clerks  to  the 
trustees  appointed  by  virtue  of  an  act  of  parliament  passed  in  the  7  6.  4,  c. 
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74,  for  making  and  maintaining  a  turnpike  road  leading  oat  of  the  Alston 
turnpike  road  at  Branch  End,  in  the  county  of  Northumberland,  through 
Calton  Allindale  town  and  Allen  Heads  in  Cow's  Hill,  in  the  county  of 
Durham,  against  the  defendants,  for  the  tolls  arising  from  certain  toll-gates 
upon  that  road. 

*3941  *^^  declaration  was  framed  upon  a  contract  or  agreement  made  be- 
^  tween  the  trustees,  by  Head  their  clerk,  and  the  defendants.  The  de- 
fendant Davison  was  surety  for  Nixon.  At  the  trial  before  James  Parke,  J., 
last  summer  assizes,  a  verdict  was  found  for  the  plaintiff,  with  leave  for  the 
defendant  Davison  to  move  to  set  it  aside  and  enter  a  nonsuit,  upon  the  ground 
that  the  agreement  should  have  been  signed  by  both  the  plaintifb.  By  the  3 
6.  4,  c.  126,  s.  57,  under  which  the  trustees  named  in  the  local  act  were  di- 
rected to  proceed,  it  is  enacted,  ''  that  all  contracts  signed  by  the  trustees  and 
commissioners  letting  such  toUs,  or  any  two  or  more  of  them,  or  by  their  clerk 
or  treasurer,  shall  be  good,  valid,  and  effectual,''  &c.  It  was  contended  at  the 
trial,  that  by  the  words  *^  their  clerk"  were  meant  the  persons  filling  the  office 
of  "  their  clerk,"  and  that  inasmuch  as  both  the  plaintiffs  filled  that  office,  it 
was  necessary  they  should  both  have  sisned  the  agreement.  The  declaration 
originally  stated  Uie  agreement  to  have  oeen  made  by  the  plaintiffii  as  clerks, 
&c.    But  that  variance  was  amended  by  the  judge  at  the  trial. 

Merewether,  Seijt.,  having  obtained  a  rule  nisi  to  enter  a  nonsuit, 

Spankie^  Serjt.,  who  showed  cause,  contended  that  the  trustees  having, 
under  s.  74  of  3  G-.  4,  o.  126,  authority  to  sue  in  the  name  of  their  clerk  or 
clerksy  the  contract  must  be  deemed  equally  binding  whether  executed  by  a 
riugle  clerk  or  many,  otherwise  the  commissioners  would  not  have  been  em- 
powered to  sue  by  a  single  clerk.  If  twenty  clerks  were  required  for  an  exten- 
sive line  of  road,  it  would  be  extremely  inconvenient  that  every  contract  should 
be  signed  by  all  of  them.  Besides,  the  signature  of  one  might  be  taken  to  be 
the  signature  of  all,  just  as  the  execution  of  a  contract  by  one  of  the  members 
tog  51  of  a  '''firm  would  bind  all  the  others.  But  in  the  present  case,  the 
^  lessee  having  enjoyed  the  tolls  under  the  contract,  would  have  been 
equally  liable  to  the  commissioners  if  it  had  not  been  signed  by  any  one  on 
their  part;  so  that  the  signing  by  either  of  the  clerks  was  immaterial,  especially 
after  verdict. 

Merewether.  This  contract  was  entered  into  under  a  statutory  power,  and 
in  order  to  make  it  binding  on  a  surety,  the  power  should  have  been  strictly 
pursued.  It  was,  no  doubt,  competent  to  the  trustees  to  have  appointed  only 
one  clerk,  but  they  having  in  fact  appointed  two,  the  two  constitute  one  agent, 
and  must  join  in  any  act  to  bind  the  trustees.  The  object  probably  was,  that 
each  should  be  a  check  on  the  other,  or  at  all  events,  that  the  trustees  should 
have  the  benefit  of  their  combined  judgment;  the  two  together,  therefore,  con- 
stituted the  trustees'  clerk,  and  not  one  singly.  Now,  where  a  power  is  granted 
to  two,  or  an  office  is  executed  by  two  jointly,  both  must  concur  in  an  act  to 
render  it  leffal.  Thus,  in  Auditor  Curie's  case,  11  Rep.  5,  William  Ourle  and 
Walter  Tooke  having  been  appointed  auditor  of  the  Court  of  Wards,  Lord 
Coke  says,  ''  When  Walter  Tooke  died,  then  William  Curie  remained  one  of 
the  persons,  &c.,  and  the  king  might  add  another  to  him,  and  until  another  id 
added  his  voice  is  suspended,  as  in  the  case  of  14  H.  4,  35,  a,  if  a  writ  issue  to 
the  sheriffs  of  London,  and  one  of  them  dies,  the  other  cannot  execute  the 
writ,  because  his  power  is  suspended  until  he  has  a  companion  chosen  him." 

In  Salter  v.  Qrosvenor,  2  Mod.  304,  it  was  held,  that  if  an  aggregate  cor- 
poration consist  of  two  bailiffs  and  burgesses,  &c.,  the  two  bailms  make  but 
*3d61   ^^^  officer,  and  if  *a  lease  be  made  by  one  of  them,  in  his  political  ca- 
•*   pacity,  to  the  other  it  is  void. 

So  in  Jones  v.  Pugh,  2  Salk.  465,  the  Court  held  that  a  judicial  office  might 
be  granted  to  two,  but  if  one  dies,  it  shall  not  survive,  unless  said  to  the  sur- 
vivor.   See  also  Vin.  Abr.,  Office^  C.    Bac.  Abr.,  Ojffke. 
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TiNDAL,  C.  J.  Howeyer  reluctant  I  may  feel  to  yield  to  this  objeedon,  vldeh 
ia  at  variance  with  the  juatice  of  the  cause,  I  cannot  think  that  where  two  per- 
Bona  are  appointed  to  fill  the  office  of  clerk,  their  principals  can  be  bound  in  a 
contract  by  the  signature  of  one  only.  By  the  common  law  there  could  have 
been  no  lease  in  a  case  of  this  kind,  except  under  seal.  By  s.  57,  of  3  G.  4, 
c.  126,  it  is  enacted,  ^'  That  all  contracts  and  agreements  to  be  made  or  entered 
into  for  the  farming  or  letting  the  toll  of  any  turnpike  roads,  signed  by  the 
trustees  or  commissioners  letting  such  tolls,  or  any  two  or  more  of  them,  or  by 
their  clerk  or  treasurer,  and  the  lessee  or  fanner,  and  his  sureties  of  sodi  toib 
respectively,  shall  be  good,  valid,  and  effectual  to  all  intents  and  purposes,  not- 
withstanding the  same  may  not  be  by  deed,  or  under  seal." 

And  by  s.  74,  '<  That  the  trustees  and  commissioners  of  every  turnpike  road 
may  sue  and  be  sued  in  the  name  or  names  of  any  one  of  such  trustees  or 
commissioners,  or  of  their  clerk  or  clerks  for  the  time  being;  and  that  no  action 
or  suit  to  be  brought  or  commenced  by  or  against  any  trustees  or  commissionen 
of  any  turnpike  road  by  virtue  of  this  or  any  other  act  or  acts  of  parliament, 
in  the  name  or  names  of  any  one  of  such  trustees  or  commissioners,  or  their 
clerk  or  clerks,  shall  abate,  or  be  discontinued  by  the  death  or  removal  of  sneh 
trustee,  commissioner,  clerk  or  clerks,  or  any  of  them,  '^'or  by  the  act  j^aqj 
of  such  trustee,  commissioner,  clerk  or  clerks,  or  any  of  them,  without  ^ 
the  consent  of  the  said  trustees  or  commissioners }  but  that  any  one  of  ftuch 
trustees  or  commissioners,  or  clerk  or  clerks  for  the  time  being  to  the  said 
trustees  or  commissioners,  shall  always  be  deemed  to  be  the  plaintiff  or  plain- 
tiffs,  defendant  or  defendants  (as  the  case  maybe),  in  every  such  action  orBoit^' 

How  are  we  to  say,  that  if  trustees  have  appointed  two  clerks,  perhaps  for 
the  benefit  of  having  their  united  judgment,  the  two  are  not  to  be  parties  to  a 
contract  which  is  to  oind  the  trustees  ?  It  is  like  the  case  where  two  execute 
the  office  of  sheriff  or  bailiff.  It  seems  to  me,  therefore,  that  as  the  agreement 
was  entered  into  by  one  who  was  not  singly  but  jointly  the  clerk  of  the  tmste^, 
they  have  not  pursued  the  authority  vested  in  them  by  the  act,  and  that  this 
rule  must  be  made  absolute. 

The  other  Judges  concurred,  and  the  rule  was  made  absolute. 


NEWARK,  Vouchee. 

A  reoovery  suffered  by  the  son  of  a  peer  may  pass,  though  the  acknowledgement  be 
signed  with  bis  name  of  courtesy,  and  not  with  his  true  name,  provided  lie  be  described 
on  the  record  as  "  commonly  called  lord,  &o.** 

The  vouchee  in  this  recovery,  who  was  the  son  of  a  peer,  was  described  in 
the  dedimus  and  acknowledgment  as  "  Charles  Henry  Pierrepoint,  commoDly 
called  Lord  Viscount  Newark/'  and  he  had  signed  the  acknowledgment, 
"  Newark." 

The  Court  having,  in  the  case  of  Tatton  demandant,  Grey  vouchee,  2  Binsh. 
313,  refused  to  allow  a  recovery  to  pass,  on  the  ground  that  the  acknowledg- 
ment had  been  signed  by  the  son  of  a  peer,  with  his  name  of  courtesy,  and  not 
vrith  his  true  name, 

^  "^BompaSf  Serjt.,  who  moved  that  the  present  recovery  might  pass,  p«ggg 
distinguished  it  from  that,  by  the  circumstance,  that  here  the  record  *- 
described  the  vopchee  as  "  commonly  called  Lord  Newark ;"  an  explanatioa 
which  did  not  appear  upon  the  documents  in  Tatton  demandant.  Grey  vouchee. 

But  the  Court,  referring  to  another  report  of  that  case,  said,  it  appesred 
there,  not  only  that  the  documents  described  Gkorge  Hany  Grey,  Esq.,  as 
1^  commonly  called  Lord  Grey,"  but  that  that  expression  was  adverted  to  in  the 
judgment  of  the  court.    If  the  present  case  could  have  been  distinguished 
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from  thftt,  which  appeared  a  hanh  deoiaion,  they  would  have  allowed  the  re- 
covery to  pass. 

BomtHu  areaed  the  propriety  of  a  reoonsideration  of  the  point,  and  dwelt 
upon  the  hardship  of  compelling  a  lord-by-oourtesy  to  sign  his  name  as  a 
commoQ  person.     But, 

The  Court  adverted  to  the  general  inoonvenienoe  occasioned  by  reversing 
decisions  on  matters  of  practice,  and  Bompas  Took  nothing. 

Not.  24.  This  day  Tindal,  C.  J.,  said,  the  Court,  upon  examining  the  record 
in  Tatton  demandant,  Orey  vouchee,  found,  that  none  of  the  documents  de- 
' scribed  fieorge  Harry  Orey  as  ''  commonly  called  Lord  Orey.''     The  present 
case  therefore  being  distinguishable  in  that  respect,  they  ordered  that 

The  recovery  do  pass. 


♦399] •JACKSON,  Demandant;  WAKDE  and  Wife,  Conusees.    Nov.  24. 

A  fine  may  be  leried  by  a  trustee,  substituted  for  a  missing  trustee,  under  6  G.  4, 

0.  74,  8.  6. 

Upon  the  occasion  of  a  conveyance  required  on  the  part  of  the  trustee  of  one 
Wilkins,  it  was  found  that  the  trustee  had  been  dead  ever  since  the  year  1797, 
and  that  his  heir,  a  female,  had  married  one  Warde,  a  strolling  player,  many 
years  ago,  and  had  never  been  heard  of  since. 

Upon  this,  the  Chancellor,  under  the  authority  of  6  O.  4,  c.  74,  s.  5,  had 
cabstituted  Joseph  Maberly  to  join  in  the  conveyance  instead  of  Warde  and  his 
wife,  and 

Tad^j  Serjt.,  now  moved,  that,  under  these  circumstances,  this  fine  might 
be  levied  by  Maberly  instead  of  Warde  and  his  wife,  assuming  that  a  fine  might 
be  levied,  under  the  authority  given  by  the  above  statute  to  the  substituted 
trustee,  to  convey  and  aware ;  as  was  the  practice  in  the  case  of  infant  trustees 
empowered  to  convey  and  assure  under  7  Ann,  c.  19,  8  Atk.  164,  479,  659. 

TiNDAL,  C.  J.  We  do  not  profess  to  investigate  the  fiiots,  but  proceed  on 
the  order  of  the  Chancellor.  Fiat. 


*400]  *MANESTY  v.  STEVENS.    Nov.  24. 

The  bail  are  diseharged  if  a  plaintiif  on  general  process  declares  as  executor. 

A  RULE  nisi  had  been  obtained  for  entering  an  exoMretur  on  the  bail-piece, 
on  the  ground  that  the  process  and  affidavit  to  hold  to  bail  were  general,  and 
the  declaration  special ;  viz.,  by  the  plaintiff  as  eocecutrtx. 
*  Jonesy  Serjt.,  showed  cause.  It  is  clear,  from  the  authorities  both  in  the 
King's  Bench  and  this  Court,  that  such  a  variance  is  no  ground  for  setting 
aside  the  proceedings.  Lloyd  v.  Williams,  3  Wils.  141,  2  W.  Bl.  722 ;  Weavers^ 
Company  v.  Forrest,  2  Str.  1282;  Watson  v.  Pilling,  8  B.  &  B.  4;  Rogers  v. 
Jenkins,  1  B.  &  P.  888.  The  distinction  is  between  the  cases  where  a  process 
is  general,  and  the  declaration  special,  and  where  the  process  is  special  and 
declaration  general ;  for  which  latter  variance  the  proceedings  will  be  set  aside ; 
pooglas  V.  Lrbun,  8  T.  R.  416;  Canning  v.  Davis,  4  Burr.  2417.  It  was  once, 
indeed,  held,  that  although  the  proceedings  would  not  be  set  aside  in  case  the 
process  was  general,  and  declaration  speciu,  yet  the  bail  would  be  discharged. 
Bat  in  Ashworth  v.  Ryal,  1  B.  &  Adol.  19,  it  has  been  expressly  decided  that 
such  a  variance  does  not  operate  in  discharge  of  the  bail. 
WUdCf  Seijt.,  in  support  of  the  rule.    The  decisions  on  the  subject  of  setting 
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aside  prooeedinffs  for  inreeiilarity  do  not  apply  to  motions  in  disebarge  of  bail 
And  the  case  of  Ashworth  v,  Ryal  is  met  by  the  case  of  Hally  v.  ^pptng,  3 
Wils.  61 ;  in  this  court,  where  it  was  held  *that  the  plaintiff  shoold  lose  ^^^q^ 
his  bail,  where  he  declared  differently  from  his  writ.  And  the  practice  ^ 
established  by  that  case,  which  has  never  been  ovemiled,  was  recognised  in 
Taring  t;.  Jones,  5  T.  R.  402,  and  Douglas  v.  Irlam,  as  being  the  practice  of 
the  Court  of  King's  Bench.  That  agrees  with  the  principle  acted  on  upon 
other  occasions.  Thus  if  a  plaintiff  arrest  a  defendant  upon  a  bill  of  exchange. 
he  may  declare  on  the  common  money  counts,  but  the  bail  are  entitled  to  Ik 
discharged  for  the  variance.  The  rules,  therefore,  as  to  setting  aside  pro- 
ceedings, and  as  to  the  discharge  of  bail,  are  parallel,  and  not  inconsistent  with 
each  other.  In  Marzetti  v.  De  Jouffiroy,  Dowl.  Pr.  Cases,  41,  Lord  Tenterden 
says :  '^  With  regard  to  the  objection  that  the  affidavit  shows  a  cause  of  action 
in  the  representative  character,  and  the  process  does  not  describe  the  plunUff 
in  that  character,  I  think  the  case  falls  within  the  established  rule,  Uiat  the 
addition  of  the  representative  character  is  not  necessary  in  the  process.  If, 
when  the  plaintiff  declares,  he  should  set  out  a  cause  of  action  different  from 
that  which  appears  in  the  affidavit  of  debt,  the  defendant,  or  his  bail,  can  apply 
to  the  Court  for  relief" 

It  is  probable  that,  in  Ashworth  v,  Ryal,  the  distinction  between  the  two 
rules  was  not  accurately  kept  in  view.  Cur.  adv.  vuU. 

TiNDAL,  C.  J.  In  this  case  a  rule  has  been  obtained  to  enter  an  extmerttur 
on  the  bail-piece,  on  the  ground  of  a  variance  between  the  declaration  and  the 
process,  the  plaintiff  having  declared  in  the  character  of  executrix,  and  having 
arrested  the  defendant  in  her  general  cspaoity. 

There  is  some  conflict  in  the  cases ;  but  the  Court  are  *of  opinion  that  ^^^^.2 
the  bail  are  entitled  to  an  exoneretur,  where  the  declaration  is  on  a  cause  *■ 
of  action  distinct  from  that  disclosed  by  the  process,  as  here,  where  the  process 
is  general  and  the  decbiration  is  particular,  in  the  plaintiff's  character  of  exe- 
cutrix. The  variance  is  not  such  as  the  defendant  could  avail  himself  of,  bat 
we  think  the  bail  are  entitled  to  do  so.  Role  absolute. 


VANSANDAU  and  TINDALB  v.  BROWNE.    Nov.  24. 
VANSANDAU  and  BROWN  v.  BROWNE. 

An  attorney  is  not  compelled  to  proceed  to  the  end  of  a  suit  in  order  to  be  entitled  to 
his  costs,  but  may,  upon  reasonable  cause  and  reasonable  notice,  abandon  the  eon- 
duct  of  the  suit,  and  in  such  case  may  recoTer  his  costs  for  the  period  during  which 
he  was  employed. 

Assumpsit  for  work  and  labour  by  plaintifis  as  attorneys.  The  defendant 
pleaded  in  each  action  the  general  issue.  At  the  trial  before  Gkselee,  J.,  I«od- 
don  sittings  after  last  Hilary  term,  a  verdict  by  consent  was  found  in  the  first 
action  for  plaintiffs,  with  642.  Is.  2d.  damages ;  and  in  the  second  for  732. 2s.  4(i., 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  first-named  pUtintiflfs,  at  the  time  the  debt  for  which  the  first  action  wtf 
brought  was  contracted,  were  attorneys  in  copartnership  together,  and  were 
retained  and  employed  by  the  defendant  to  defend  an  action  brought  sgainst 
him  by  Carr,  Dodgson  &  Co.  That  action  was  commenced  in  April,  1826; 
and  in  Michaelmas  term  of  that  year  final  judgment  vras  obtained  thereon  by 
Carr,  Dodgson  &  Co.  a^nst  the  defendant.  The  amount  of  the  first-nsmed 
plaintiffs'  bill  for  defending  that  action,  and  for  a  motion  made  for  a  new  trial, 
was  872.  10s.  lOd.  On  the  9th  of  November,  1826,  the  first-named  plaintife 
were  advised  by  counsel  •to  apply  for  relief  to  a  court  of  equity,  in  order  ^403 
to  prevent  execution  from  being  issued  on  the  judgment    Afterwards,  »• 
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ind  by  the  oonnent  and  direction  of  the  defendant,  a  bill  was  filed  in  Chancery 
against  Carr,  DodgBon  &  Co.,  for  the  purpose  of  obtaining  relief  from  the  judg- 
ment, and  the  first-named  plaintiffs  continued  to  conduct  such  suit  until  Easter 
term,  1828,  at  which  time  the  same  plaintiffs  dissolved  their  copartnership ; 
and  at  the  time  of  the  dissolution  the  amount  of  their  bill  in  respect  of  the  pro- 
oeedings  in  Chancery  was  176^.  10«.  id,  over  and  above  the  before-mentioned 
Bum  of  87/.  10«.  lOc^.,  the  particulars  of  which  the  same  plaintiffs  delivered  in 
doe  time  before  these  actions  were  brought.  The  Chancery  suit  still  remains 
undetermined ;  but  on  the  15th  of  May,  1880,  an  order  or  decree  was  made  by 
the  Master  of  the  Bolls,  whereby  he  directed  a  case  to  be  submitted  for  the 
opinion  of  this  Court,  and  that  case  has  not  yet  been  argued.  About  the  month 
.of  April,  1828,  the  defendant  paid  the  first-named  plaintiffs,  on  account  of 
their  bill,  200/. 

The  second-named  plaintiffs,  Vansaudau  and  Brown,  entered  into  partner- 
ship as  attorneys  in  February,  1829,  and  from  that  period  to  the  present  con- 
ducted the  Chancery  suit  on  behalf  of  the  defendant,  and  with  his  knowledge 
and  consent. 

There  were  letters  from  the  defendant  of  June,  1827,  October,  1827,  and 
January,  1828,  soliciting  indulgence  in  respect  of  the  plaintiff'  demands ;  and 
one  of  March,  1828,  promising  payment  of  the  balance  claimed  in  the  first 
action,  in  a  few  days.  In  June,  1828,  Yansandau  apprised  the  defendant  that 
Tindale  had  quitted  the  firm,  and  demanding  payment  of  the  balance  still  due, 
said  he  had  no  motive  for  exertion  in  the  Chancery  suit,  Browne  v,  Carr,  till  it 
was  paid.  In  May,  1830,  Yansandau,  complaining  that  the  old  balance  was 
still  unpaid,  wrote  to  say  he  would  make  no  further  cash  payments  in  the 
*4041  ^Chancery  suit.  In  August  and  September,  1830,  Yansandau  threat* 
^  ened  to  arrest  defendant  for  the  balance  still  unpaid,  and  called  on  him 
to  pay  the  costs  already  incurred  in  the  Chancery  suit,  if  he  did  not  choose  to 
proceed  with  it.  The  money  not  having  been  paid,  Yansandau  apprised  the 
plaintiff  in  October,  1880,  that  he  had  commenced  actions  against  him,  and 
that  in  the  second  action  against  him,  which  he  had  instituted  in  the  name  of 
Vansandau  and  Brown,  he  would  seek  to  recover  the  full  amount  of  business 
done  after  the  determination  of  the  partnership  of  Yansandau  and  Tindale, 
both  as  regarded  what  was  due  to  himself  individually  as  also  that  which  was 
doe  to  the  partnership  of  Yansandau  and  Brown.  If  the  defendant  did  not 
assent  to  thiat,  he,  Yansandau,  would  bring  a  third  action  against  him  in  the 
name  of  himself  individually. 

The  plaintiffs'  bills  were  delivered  to  the  defendant  a  month  before  the  action. 
In  the  first  action  they  were  signed  by  Yansandau  and  Tindale ;  in  the  second 
by  Yansandau  and  Brown.  None  of  the  charges  were  subsequent  to  April, 
1830,  and  the  present  actions  were  commenced  in  October  following. 

Tadd^f  Serjt.,  for  the  plaintiffs.  The  principal  objection  to  be  advanced  on 
the  part  of  the  defendant  against  the  plaintiffs'  claim,  is  that  this  action  is  pre- 
mature, and  that  an  attorney  cannot  sue  for  his  costs  till  the  proceedings  which 
he  has  been  retained  to  conduct  have  received  their  judicial  determination. 
But  such  a  principle  would  operate  as  a  great  discouragement  to.  the  attainment 
of  justice  by  the  assistance  of  professional  men ;  and  it  has  been  expressly  laid 
down,  that  an  attorney  may  refuse  to  proceed  if  he  is  not  furnished  with  money 
*4051  ^  ^""7  ^^  ^  B^^'  ^^  Eowson  v,  Earle,  1  Mo.  &  Mai.  538,  *where  it 
^  was  held  that  an  attorney  who  had  given  notice  that  he  would  not  go  on 
with  a  cause  in  the  Court  of  Chancery  without  being  supplied  with  money,  had 
a  riffht  to  desist  from  it,  and  might  recover  for  the  work  done  up  to  that  time, 
I^ra  Tenterden  said,  ''It  is  not  to  be  expected  that  any  attorney  will  carry  on 
a  cause  of  an  indefiinite  length  unless  he  is  furnished  with  funds  so  to  do." 
The  case  reported  in  1  Sid.  81,  seems  opposed  to  this,  but  the  facts  are  not 
stated,  and  the  case  is  of  doubtful  authority. 

J(me9,  Serjt.,  for  the  defendant.    Under  the  circumstances  stated  in  the  casCi 
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it  is  not  oompetent  for  the  plaintifib  to  maintain  an  action  for  their  billof  coets, 
until  the  suit  in  which  the  costs  arose  was  determined :  the  obligation  being 
founded  on  the  retainer,  which  continues  until  the  end  of  the  cause,  or  a 
countermand  :  it  is  against  the  policy  of  the  law  to  permit  a  party  to  recover  in 
a  contract  pro  raid;  and  an  attorney  always  has  a  lien  on  the  proceeds  of  the 
suit:  Com.  Dig.,  Atty,  (B)  910,  Mulloy  v.  Backer,  5  East,  316;  Drapers' 
Company  v.  Davis,  2  Atk.  205 ;  Tabram  v.  Horn,  M.  &  R.  228.  The  plaintifb, 
therefore,  ought  not  to  have  sued  so  soon,  or  have  split  their  demand  into  two 
actions.  The  contract  entered  into  to  oonduct  the  defendant's  suit  was  an  en- 
tire contract,  and  the  defendant's  right  to  have  it  treated  as  such,  cannot  be 
altered  by  any  change  of  partnership,  which  is  an  act  of  the  plaintiff's  uncon- 
nected with  the  original  contract.  If  the  attorney  be  allowed  to  sue  for  hia 
costs  at  any  time  before  the  business  he  is  engaged  in  is  concluded,  no  line  can 
be  drawn,  and  the  client  may  be  harassed  by  multiplied  actions  for  the  costs  of 
a  single  law-suit.  In  Mordecai  r.  Solomon,  Sayer,  172,  where  it  appeared  that 
the  ^plaintiff's  brother  had  frequently  emploved  an  attorney,  and  had  ^^aq^ 
always  paid  him  well ;  that  he  had  undertaken  to  pay  the  attorney  in  ^ 
the  cause,  but  had  not  brought  some  money  applied  for  by  the  attorney ;  that 
judgment  of  nan  pro$  was  signed  for  not  making  up  the  issue ;  and  that  the 
plaintiff  was  in  prison  for  not  paying  the  costs  of  that  judgment; — the  Goortj 
upon  a  rule  to  show  cause  why  the  plaintiff's  attorney  should  not  pay  the  costs 
of  the  judgment  of  nanprogf  and  the  costs  of  that  application,  ordered  costs  to 
be  paid  by  the  attorney  in  the  cause.  And,  per  Curiam,  ''  when  an  attorney 
has  commenced  a  suit  upon  the  credit  of  a  client,  he  ought  to  proceed  in  it, 
although  the  client  do  not  bring  him  money  every  time  he  applies  for  it" 

In  Cresswell  v.  Byron,  14  Ves.  271,  Lord  Eldon  says,  "The  client  may  dis- 
charge his  solicitor ;  but  I  do  not  know  that  a  solicitor,  whatever  may  be  his 
reasons  for  declining  to  proceed,  can  claim  a  lien,  if  he  does  not  carry  the 
business  to  a  hearing.  If  that  could  take  place,  there  misht  be  nnmeroos 
claims  of  lien.  The  Court  of  Common  Pleas,  when  I  was  there,  held  that  an 
attorney,  having  quitted  his  client  before  trial,  could  not  bring  an  action  for 
his  bill." 

In  Rowson  v.  Earle  there  had  been  a  decree,  and  the  attorney  had  given  ap 
his  papers  and  lien  before  making  his  demand. 

Here,  too,  the  signature  of  the  bill  in  the  second  action  was  insufficient 
The  charges  incurred  during  the  period  in  which  Yansandau  carried  on  the 
business  alone,  ought  to  have  formed  a  separate  bill  authenticated  by  his  sepa- 
rate signature. 

TiNDAL,  C.  J.  I  think  the  plaintiffs  are  entitled  to  recover  the  taxed  costs, 
for  which  they  have  sued  the  ^defendant  in  these  two  actions,  with  the  ^^fyj 
exception  of  the  charges  which  accrued  in  the  interval  between  the  dis-  ^ 
solution  of  the  first  and  the  formation  of  the  second  partnership,  which  cannot 
be  recovered  in  the  name  of  either  of  the  two  firms  unless  the  defendant  shooM 
consent,  in  order  to  save  himself  from  the  expense  of  a  third  action,  to  be 
brought  for  a  small  sum  in  the  name  of  Yansandau  alone. 

The  objection,  however,  which  has  been  raised  to  the  plaintiflb'  recoTery  is, 
that  an  attorney  cannot  sue  for  his  bill  till  the  business  which  he  has  been 
retained  in  is  terminated.  It  would  be  long  before  I  should  be  induced  to 
assent  to  such  a  proposition.  Suppose  the  employer  to  become  insolvent  while 
the  attorney  is  engaged  in  a  long  and  difficult  suit,  it  would  be  hard  if  he  could 
not  recede, — ^resile, — from  such  an  engagement.  I  agree  that  he  cannot  wan- 
tonly, so  as  to  throw  unexpected  difficulties  in  the  way  of  his  client^  take  the 
course  which  has  been  taken  by  the  plaintiffs  here.  But  have  they  wantonly, 
and  without  sufficient  notice,  refused  to  proceed  with  the  defendant's  canser 
So  far  from  it,  the  defendant  has,  from  the  month  of  June,  1828,  to  the  pie- 
sent  time,  been  repeatedly  applied  to  for  payment,  and  apprised  of  the  plsin- 
^%'  resolution. 
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It  is  said,  however,  that  there  are  aathorities  in  support  of  the  proposition 
for  which  the  defendant  contends.  That  in  Siderfin  is,  no  donht,  strong ;  but 
we  must  see  whether  it  proceeds  on  just  principles,  and  whether  it  will  applj 
to  the  facts  of  the  present  case.  Now,  in  the  report  in  Siderfin,  no  facts  are 
stated  to  explain  the  decision  of  the  Court.  It  may  be,  probably  was  the  fact, 
that  the  attorney  on  the  very  day  of  the  assizes  deserteid  the  conduct  of  the 
cause,  giving  his  client  neither  time  nor  opportunity  to  obtain  other  professional 
assistance :  if  so,  the  decision  of  the  Court  was  proper. 

*4081  *'^^^  Q^x^  <^<^®  ^8  that  of  Mordecai  v.  Solomon.  There  it  appeared  that 
^  the  plaintiffs  brother  had  frequently  employed  an  attorney,  and  had  al- 
ways paid  him  well ;  that  he  had  undertaken  to  pay  the  attorney  in  the  cause,  but 
had  not  brought  some  money  applied  for  by  the  attorney ;  that  judgment  of 
Honprog  was  signed  for  not  making  up  the  issue;  and  that  the  plaintiff  was  in 
prison  for  not  paying  the  costs  of  that  judgment :  the  Court,  upon  a  rule  to 
show  cause  why  the  plaintiff's  attorney  should  not  pay  the  costs  of  the  judg- 
ment of  turn  pros,  and  the  costs  of  that  application,  ordered  the  costs  to  be  paid 
by  the  attorney  in  the  cause ;  observing,  that  when  an  attorney  had  commenced 
a  suit  upon  the  credit  of  a  client,  he  ought  to  proceed  in  it,  although  the  client 
did  not  bring  him  money  every  time  he  applied  for  it. 

I  accede  iSso  to  that  proposition.  It  is  not  to  be  supposed  that  an  attorney 
may  suddenly  give  up  his  employment,  because  a  client  does  not  upon  every 
occasion  yield  to  his  demand  for  money :  but  the  report  states  no  facts,  without 
which  the  decision  cannot  be  esteemed  of  great  value :  ex  facto  oritur  jus:  and 
for  aught  that  appears,  the  conduct  of  the  attorney  might  have  been  such  as  I 
have  supposed  in  the  preceding  case. 

The  next  authority  is  the  passage  in  14  Yes.,  where  Lord  Eldon  is  made  to 
say,  '<  The  client  may  discharge  his  solicitor :  but  I  do  not  know  that  a  solicitor, 
whatever  may  be  his  reasons  for  declining  to  proceed,  can  claim  a  lien,  if  he 
does  not  carry  the  business  through  to  a  hearing.  If  that  could  take  place, 
there  might  be  numerous  claims  of  Tien.''  What  was  passing  in  his  Lordship's 
mind  must  have  been  with  reference  to  the  attorney's  right  to  retain  his  lien 
after  he  has  ceased  to  conduct  the  cause; — and  I  am  far  from  saying  that  where 
*4091  ^^  i^^fu^es  to  go  on  he  can  insist  upon  retaining  '''the  papers ;  at  once 
^  declining  to  proceed  himself,  and  precluding  his  client  from  proceeding 
without  him : — his  Lordship  then  continues,  '^  The  Court  of  Common  Pleas, 
when  I  was  there,  held  that  an  attorney,  having  quitted  his  client  before  trial, 
could  not  bring  an  action  for  his  bill."  Here  again  we  have  not  the  facts  on 
which  the  Court  proceeded,  but  there  is  enough  to  warrant  the  inference  that 
the  attorney  must  have  deserted  his  client  suddenly,  and  have  left  him  unpre- 
pared to  act  for  himself. 

Then  we  come  to  the  case  of  Eowson  v.  Earle,  in  which  Lord  Tenterden 
held,  that  an  attorney  who  had  given  notice  that  he  would  not  go  on  with  a 
cause  in  the  Court  of  Chancery  without  being  supplied  with  money,  had  a  right 
to  desist  from  it,  and  might  recover  for  the  work  done  up  to  that  time.  And 
there  is  no  authority  for  the  proposition  on  which  the  defendant  relies. 

When  we  observe  that  the  plaintiffs  commenced  no  action  till  October, 
1830,  and  that  all  the  business  charged  for  ended  in  the  April  preceding,  we 
cannot  say  that  the  plaintiffs  were  not  justified  in  refusing  to  proceed  farther. 

It  is  for  the  advantage  of  the  defendant  that  the  charges  for  business  done 
by  Yansandau  while  he  was  without  a  partner  should  be  included  in  the  second 
hill.  Those  charges,  however,  must  be  struck  out  unless  the  defendant  con- 
sents that  they  should  remain.  As  to  the  rest,  our  judgment  most  be  for  the 
pUmtiffs. 

Gaseleb,  J.  I  am  of  the  same  opinion.  Since  the  days  of  Siderfin  there 
has  been  a  great  increase  in  the  expense  of  conducting  a  cause,  and  it  would 
he  hard  to  compel  an  attorney  to  go  on  where  he  is  not  furnished  with  the 
funds. 
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^'^BosANQUET,  J.  I  cannot  agree  in  the  position  contended  for  on  r^ji a 
the  part  of  the  defendant,  to  the  extent  to  which  his  coanBel  pushes  it.  I- 
It  is  true  that  an  attorney  cannot  suddenly,  and  without  notice,  abandon  a 
client  to  his  prejudice  and  inconvenience  3  but,  if  he  gives  reasonable  noUce,  he 
is  at  liberty  to  discontinue  the  conduct  of  a  cause,  and  is  not  bound,  at  all 
events,  and  at  great  expense,  to  proceed  to  the  end  of  a  suit  and  all  the  pro- 
ceedings arising  out  of  it.  As  to  the  case  in  Siderfin,  when  we  are  ignorant  of 
the  &ct8  on  which  that  decision  was  grounded,  and  find  that  Lord  Tenterdea 
expressed  a  contrary  opinion  in  Rowson  v.  Earle,  we  may  fedrly  exercise  our 
judgment  on  the  point;  and  it  seems  to  me  that  the  position  in  Siderfin  is  too 
extensively  laid  down. 

Aldebson,  J.  I  am  of  the  same  opinion.  All  the  cases  cited  on  the  part 
of  the  defendant  are  consistent  with  the  supposition  that  the  refusal  of  the  at- 
torney to  proceed  was  such  as  to  render  all  the  business  done  unprofitable  to 
the  client ;  if  so,  and  the  throwing  up  the  retainer  were  without  notice,  sudden 
and  unreasonable,  I  agree  in  the  opinion  expressed.  In  the  present  case, 
where  the  most  ample  notice  has  been  given,  we  may  decide  consistently  with 
that  opinion,  that  the  plaintiffs  are  entitled  to  recover  their  costs. 

Judgment  for  the  plaintiflb. 
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Under  the  rule  of  Miehaelmas,  1664,  a.  17,  a  party  has  a  right  to  amend,  after  plea  in 
abatement,  on  payment  of  ooata;  bat  the  Court,  or  a  Judge,  have  a  discretioii  to  allov 
him  to  amend  without  ooata. 

Bt  an  order  of  Parke,  J.,  the  plaintiff  had  been  allowed  to  amend  his  decla- 
ration, after  plea  in  abatement,  without  payment  of  costs. 

Ludlow,  Serjt.,  moved  to  amend  this  oider,  by  substituting  the  word  iipon, 
for  the  word  without.  He  relied  on  the  rule  of  Michaelmas,  1654,  s.  17,  that, 
before  the  declaration  actually  entered,  the  plaintiff  may  amend  his  declaration, 
paying  costs  or  giving  an  imparlance,  at  the  plaintiff's  election,  by  the  order  of 
a  Judge  of  the  Court  or  prothonotary :  but  after  it  is  entered,  if  the  amend- 
ment be  but  a  small  matter  that  doth  not  deface  the  roll,  yet  that  before  issue 
or  demurrer  entered,  it  will  be  amendable  by  rule  of  Court  upon  costs,  and 
liberty  to  plead  with  a  new  or  further  imparlance. 

TiNDAL,  C.  J.  The  rule  is  not  so  worded  as  to  be  obligatory  on  the  Court 
in  the  negative.  It  is  a  general  rule,  in  acting  on  which  the  Judge  may  exer- 
cise a  discretion,  and  there  is  no  ground  for  the  present  application. 

Gaselee,  J.  The  rule  gives  the  party  a  right  to  amend  on  payment  of 
costs ;  but  it  does  not  preclude  the  Court  from  allowing  him  to  amend  without 
costs. 

BosANQUET  and  Aldebson,  Js.,  concurring,  Ludlow  Took  nothing. 
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Judgment  of  reapondeat  ouater  having  been  given  on  a  plea  of  peerage,  and  a  rerdiot 
haying  afterwards  been  obtained  for  the  plaintiff,  the  Court  refused  to  set  aaide,  upon 
an  affidavit  of  peerage,  a  writ  of  oa.  sa.  iaaued  agiunat  the  defendant. 

Judgment  of  respondeat  ouster  having  been  given  upon  a  plea  of  peerage 
in  this  case  (see  antt,  vol.  viii.,  416),  the  cause  went  to  trial,  and  a  verdict  was 
given  for  the  plaintiff.  Whereupon  a  ca.  sa.  having  been  issued  agunst  the 
defendant  in  June  last. 
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Taddjfy  Seijt.,  obtained  a  rule  nisi  to  set  it  aside,  on  an  affidavit  that  the 
defendant  was  a  Scotch  peer,  the  same  in  substance  as  that  on  which  the  Court 
had  formerly  set  aside  the  capias  ad  respondendum  against  the  defendant.  (See 
anUf  Yol.  viii.,  5.) 

Stephen,  Serjt.,  showed  cause.  The  required  relief  can  only  be  granted,  and 
that  by  supersedeas,  where  the  party  is  named  as  a^eer  on  the  record,  or  has 
sat  in  parliament.  Lord  Banbury's  case,  2  Ld.  Baymd.  1247,  Com.  Dig.,  Dig- 
niitfy  F.  3.  Countess  of  Eutland's  case,  5  Rep.  26  b.  In  the  matter  of  the 
Countess  of  Huntington,  1  Ventr.  298. 

Where  he  is  not  so  named,  and  has  not  sat  in  parliament,  but  is  a  peer,  his 
only  remedy  in  a  court  of  law  is  by  plea  in  abatement :  Yin.  Abr.  Abatement, 
F.  b.  Lord  Lonsdale  v.  Littledale,  2  H.  Bl.  267,  299.  Trustees  of  Taunton 
Market  v,  Kimberly,  2  W.  Bl.  1120.  The  defendant  here  haying  pleaded  his 
peerage  in  abatement,  and  his  plea  haying  been  held  insufficient,  to  discharge 
him  now  would  be  in  effect  to  reyerse  the  decision  on  that  plea. 

Here  the  Court  called  on 
"^4131  *  ^^^y^  ^  distinguish  this  case  from  Lord  Banbury's.  Lord  Ban- 
-'  bury,  he  contended,  claimed  as  an  English  peer,  the  defendant  as  a 
Scotch  peer ;  and  as  the  Scotch  peers  do  not  sit  in  parliament,  like  the  English, 
by  virtue  of  a  writ  of  summons,  the  decisions  as  to  English  peers  cannot  apply. 
And  the  position  in  Lord  Banbury's  case,  that  the  Court  cannot  try  peerage  on 
motion,  is  too  general.  That  the  court  will  entertain  the  question  on  motion, 
appears  from  Trinder  v,  Shirley,  Dougl.  45,  and  from  the  first  decision  in  this 
ooort  in  the  present  case  {anth,  yol.  yiii.,  55).  It  was  there  held,  that  the  fact 
that  a  defendant  has  yoted  for  the  sixteen  peers  of  Scotland,  is  sufficient  to 
aathorize  this  Court  to  discharge  him  from  a  capias  ad  respondendum  :  and 
after  that,  it  would  be  inconsistent  to  refuse  to  discharge  him  ^om  a  capias  ad 
satisfaciendum ;  for,  as  a  general  rule,  a  ca.  sa.  lies  not,  except  where  a  ca.  ad 
reap.  lies.  Bac.  Abr.  (Execution).  3  Rep.  12.  And  the  Court  has  jurisdic- 
tion, although  the  defendant's  title  do  not  appear  on  record ;  as  may  be  col- 
lected from  Lord  Sayile's  case,  Cro.  Car.  205,  and  from  the  form  of  the  writ  in  the 
Register,  287  b.  Fitz.  N.  "B.  247  c.  Then,  the  defendant  is  not  concluded  by 
his  plea  in  abatement.  For  the  Court,  in  giying  judgment,  quod  respondeat 
OQster,  haye  not  decided  that  he  is  not  a  peer,  but  that  the  plea  did  not  allege 
the  peerage  with  sufficient  precision.  And  many  things  may  be  pleaded  in  bar 
after  a  plea  in  abatement ;  as  outlawry;  2  Lutw.  1604 ;  such  matters  as  a  party 
may  plead  indiffisrently  in  bar  or  in  abatement ;  as  alien  enemy ;  property  in  a 
stranger,  in  repleyin.  Therefore,  though  the  defendant  has  not  correctly  ayailed 
himself  of  his  plea  of  misnomer,  he  may  ayail  himself  of  his  peerage  in  another 
form  and  for  another  purpose.  Yin.  Abr.  Abatement,  F.  b,  only  shows  there 
H141  ^^^^  ^  ^^  P^^^  ^^  abatement  after  imparlance ;  Lord  Lonsdale  v.  ^Little- 
-*  dale,  that  a  party  cannot  object  matter  in  abatement  after  pleading  in 
chief;  The  Trustees  of  Taunton  Market  v.  Kimberly,  that  misnomer  cannot  be 
objected  in  arrest  of  judgment,  but  only  by  way  of  plea  in  abatement. 

TiNDAL,  C.  J.  The  question  before  the  Court  may  be  decided  on  a  short 
point,  without  going  into  the  early  and  abstruse  authorities.  Where  a  party 
has  priyilege  of  parliament,  his  remedy,  or  arrest,  is  by  plea  in  abatement,  or 
by  application  for  a  supersedeas.  The  defendant  in  this  cause  pleaded  in  abate- 
ment; in  such  a  way,  howeyer,  as  not  to  assert  definitively  that  he  was  a  peer, 
bat  merely  to  allege  eyidence  on  which  he  might  go  to  a  jury  as  to  that  fact. 
The  Court  held  that  plea  insufficient,  and  awarded  judgment  of  respondeat 
ouster ;  the  cause  went  on  to  trial,  and  a  yerdict  passed  for  the  plaintiff.  Now 
tfter  a  judgment  in  this  cause,  in  which  the  defendant  has  been  ordered  to  an- 
swer oyer  as  a  common  person,  he  is  estopped  to  apply  to  the  summary  juris- 
diction of  the  Court,  on  the  ground  that  he  is  entitled  to  priyilege  as  a  peer. 
If  our  judgment  be  unsatis£otory>  he  may  haye  it  reconsidered  on  a  writ  of 
error;  but  the  present  rule  must  be  discharged. 
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Gabbles^  J.  The  Court  have  indulged  the  defendant  by  setting  aside  the 
capias  ad  respondendum ;  though,  if  they  had  been  aware  of  the  case  of  Smith 
V.  Yillorsy  7  Mod.  38,  it  is  probable  they  would  have  confined  the  role  to  dis- 
charging the  defendant  upon  his  filing  common  bail ;  but  it  does  not  follow, 
because  they  indulged  him  then,  that  they  are  to  continue  the  indulgenoe  after 
the  defendant's  plea  in  abatement  has  been  overruled,  and  the  cause  has  gone 
on  as  against  a  common  person. 

*In  Smith  v.  Yillars,  the  defendant  pretending  to  be  Earl  of  p^^^^ 
Buckingham,  and  being  arrested  by  the  name  of  J.  Yillars,  arm.,  upon  ^ 
motion  concerning  bail  to  be  put  in  by  him,  the  Court  said,  that  he  might 
without  prejudice  put  in  bail  by  the  name  by  which  he  was  arrested  ,*  because 
being  a  civil  action,  he  need  not  join  in  the  recognisance,  as  the  custom  is  in 
criminal  causes ;  and  that  in  the  case  of  the  Earl  of  Banbury,  who  was  indicted 
by  the  name  of  George  Enowles,  Esq.,  because,  by  the  course  of  the  Court) 
he  ought  to  join  in  the  recognisance,  and  if  he  had  entered  into  one  by  the 
name  of  George  Enowles,  it  would  be  an  estoppel  upon  him,  therefore  the 
Court  indulged  him  to  bring  others  who  gave  bail  for  him  in  the  name  of 
Qeorge  Knowles,  Esq.,  for  their  act  could  not  conclude  him. 

BosANQUET,  J.  This  Court  in  this  cause  cannot  recognise  the  defendant  as  a 
peer ;  he  might  have  so  pleaded  in  abatement  as  to  raise  an  issue  on  that  point; 
but  he  failed  to  do  so,  and  the  Court  decided  that  his  plea  was  bad :  he  then 
pleaded  the  general  issue,  and  must  be  considered  to  have  gone  to  trial  as  a 
common  person.  It  has  been  urged,  that  after  the  indulgence  granted  on  the 
writ  of  capias  ad  respondendum,  it  would  be  inconsistent  to  refuse  the  same 
indulgence  on  the  writ  of  ca.  sa.  But  after  the  party  has  had  the  opportunitj 
of  putting  his  claim  of  peerage  on  record,  and  the  Court  has  decided  on  record 
that  he  has  failed  in  his  attempt,  they  cannot  now  try  the  same  question  on 
affidavit. 

The  writ  cited  from  the  regis£er  appears  to  have  been  a  form  of  supersedeas, 
and  the  issuing  of  that  writ  is  not  incompatible  with  our  refusal  to  interfere  in 
a  summary  way  after  judgment  on  a  plea  in  abatement. 

Aldsrson,  J.|  concurred  in  discharging  the  rule.  *  Rule  discharged. 


*MELLISH  t;.  RAWDON.    Nov,  26.  [5*16 

Plaintiff  purchased  in  the  market  a  bill  drawn  by  defendant  on  G.,  at  Bto  Janeiro,  sad 
payable  at  sixty  days*  sight ;  the  exchange  falling  after  the  pnrchaae,  pUintiff  kept 
the  bill  nearly  fiye  months,  and  then  sold  it  again. 

The  drawee  having  failed  before  presentment,  plaintiff  after  paying  his  endorsee  the 
amount  of  the  bill  sned  the  defendant,  the  drawer : 

Held,  that  the  Jury  were  oorreoUy  directed  to  consider,  whether,  looking  at  the  sitnAtioii 
and  interests  of  both  drawer  and  holder,  there  had  been  unreasonable  delay  on  the 
part  of  the  plaintiff  in  forwarding  the  bill  for  acceptance  or  patting  it  in  cironlatioa; 
and  the  jury  haying  foond  for  the  plaintiff,  the  Court  refused  to  disturb  the  yerdict. 

This  was  an  action  brought  by  the  holder  against  the  drawer  of  a  bill  of 
exchange,  addressed  to  Ouimarroens  at  Rio  de  Janeiro,  and  payable  at  sixty 
days  after  sight :  the  rate  of  exchange,  at  which  the  bill  was  to  be  paid,  heiog 
fixed  by  endorsement  on  the  bill,  at  22c?.  per  milrea. 

This  bill  had,  by  the  defendant's  order,  been  offered  for  sale  in  the  money 
market,  and  was  purchased  by  the  plaintiff  on  the  10th  of  September,  1830, 
at  which  time  the  rate  of  exchange  was  at  the  amount  endorsed  on  the  bill. 

The  plaintiff  kept  the  bill  in  his  own  hands  till  the  first  of  February,  1831, 
when  it  was  again  sold  by  him  in  the  market  and  put  into  circuhition. 

Ouimarroens  having  failed  before  the  bill  reached  Rio,  the  plaintiff  was 
obliged  to  pay  a  subsequent  endorsee  the  amount,  and  now  sought  to  recover  it 
of  the  defendant^  the  drawer. 
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Immediately  after  the  bill  came  into  the  plaintiff's  hands  the  rate  of 
exchange  began  to  fall^  and  by  the  1st  of  February,  1831,  had  fallen  from 
22rf.  to  nid. 

It  was  proved  at  the  trial  that  foreign  bills  were  constantly  boaght  and  sold 
in  the  market  for  the  purpose  of  speculation,  and  that  this  course  of  business 
was  so  general,  that  the  defendant  could  not  but  know  that  it  existed. 

There  was  no  evidence  of  any  such  unvarying  course  having  been  observed 
"'4171  ^^^  respect  to  foreign  bills  '^'payable  at  a  given  time  after  sight,  as 
-*  that  the  holder  should  send  them  forward  for  acceptance  within  any 
certain  time ;  as  by  the  first  or  second  packet  which  sailed  after  they  came 
into  his  hands ;  on  the  contrary,  there  was  conflicting  evidence  of  the  judgment 
and  opinion  of  merchants  on  that  point ;  some  stating  that  such  was  their  un- 
derstanding of  the  course  and  practice,  others  stating  that  they  understood 
foreign  bills  were  usually  kept,  without  being  forwarded  for  acceptance,  as 
long  as  it  suited  the  convenience  or  interest  of  the  holder. 

But  it  appeared,  that  where  drawers  of  foreign  bills  payable  at  any  time 
after  sight  are  desirous  of  limiting  the  time  of  their  responsibility,  there  are 
various  modes  which  they  are  accustomed  to  pursue  to  attain  that  object: 
either,  they  are  in  the  habit  of  sending  forwanl  one  part  to  a  correspondent 
to  procure  acceptance,  and  bringing  another  part  of  the  bill  to  the  market, 
upon  which  is  noted  the  time  at  which  the  first  part  was  forwarded ;  or,  they 
make  it  a  matter  of  express  stipulation  with  the  purchaser,  that  the  bill  sold 
shall  be  sent  forward  within  a  limited  time. 

It  was  proved  at  the  trial  by  all  the  witnesses,  that  if  the  bill  was  once 
put  in  circulation,  it  might  be  sent  to  any  part  of  the  world,  and  kept  a 
reasonable  time  by  each  successive  holder  before  it  passed  on  to  the  next. 

TiNDAL,  0.  J.,  before  whom  the  cause  was  tried  at  the  last  London  sittings, 
told  the  J4iry  that  they  were  to  determine  on  the  evidence  before  them, 
whether  there  had  been  an  unreasonable  delay  on  the  part  of  the  plaintiff, 
the  holder  of  the  bill,  in  sending  it  forward  for  acceptance,  or  putting  it  into 
circulation :  and  that,  in  order  to  arrive  at  a  proper  determination  of  that 
question,  they  were  to  take  into  their  consideration  the  situation  and  interests, 
not  of  the  drawer  only,  or  of  the  holder  only,  but  the  situation  and  interests 
of  both  ;  and  to  say,  whether,  under  all  the  circumstances,  the  delay  in  this 
tno-i  *csae,  which  amounted  to  four  months  and  twenty-two  days,  was  unrea- 
^  Bonable  or  not. 

The  jury  having  found  for  the  plaintiff, 

Taddy,  Seijt.,  moved  to  set  aside  the  verdict  on  the  ground  of  an  alleged 
misdirection  \  contending  that  the  proper  question  for  the  jury  should  have 
been.  Whether  due  diligence  had  been  used  by  the  holder  in  sending  forward 
the  bill  for  acceptance,  or  putting  it  in  circulation,  with  reference  to  the  interests 
of  the  drawer. 

By  the  law  merchant  it  was  the  duty  of  the  holder  either  to  put  the  bill 
into  immediate  circulation,  or,  if  he  kept  it  in  his  own  hands,  to  send  it  for- 
ward for  acceptance  by  the  first  packet  which  sailed  to  Rio  after  he  received  the 
bill,  or  at  the  latest  by  the  second.  If  the  first  holder  has  a  right  to  detain  the 
bill  for  five  months,  so  has  the  second  and  every  subsequent  holder,  and  the 
drawer's  responsibility  may  so  be  protracted  interminably.  The  holder,  there- 
fore, of  such  a  bill  ought  to  proceed  with  the  same  diligence  as  the  Courts  have 
required  at  the  hands  of  the  holder  of  a  banker's  check,  or  of  a  note  payable 
on  demand,  who  by  laches  in  presentment  loses  his  claim  against  the  maker  : 
and  in  Muilman  v.  D'Eguino,  2  H.  Bl.  565,  BuUer,  J.,  says,  <'  If  instead  of 
putting  the  bill  into  circulation,  the  holder  were  to  lock  it  up  for  any  length  of 
time,  I  should  say  he  was  guilty  of  laches." 

A  rule  nisi  having  been  granted, 

Wildej  Serjt.,  showed  cause.  The  direction  to  the  jury  was  correct.  It  would 
greatly  clog  the  circulation  of  foreign  bills,  and  be  prejudicial  to  commercial 
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intercourse,  if  the  holder  of  such  bills  were  not  permitted  to  consult  his  own 
interests  as  well  as  those  of  the  drawer,  and  were  refosed  a  reasonable  latitude 
as  to  retaining  or  ^forwarding  the  bill.  According  to  the  principle  for  p^i|g 
which  the  defendant  contends,  a  merchant  who  has  payments  to  make  ^ 
abroad  must  purchase  his  bills  for  that  purpose  at  the  precise  time  he  is  about 
to  make  the  payment.  Bat  at  that  time  it  may  happen  that  the  market  may  be 
insufficiently  supplied  with  the  bills  he  requires,  or  the  rate  of  exchange  may 
be  ruinously  against  him.  It  is  essential  therefore  to  his  interests,  and  to  the 
free  circulation  of  such  bills,  that  he  should  be  enabled  to  buy  them  when  in- 
duced to  do  so  by  a  favourable  state  of  the  market  or  of  the  exchanges,  and  to 
retain  them  a  reasonable  time  for  his  own  profit  or  convenience.  In  the  present 
instance  the  ^te  of  exchange  having  fallen  immediately  after  the  purchase,  the 
plaintiff  was  justified  in  retaining  the  bill  with  a  view  to  indemnify  himself  by 
any  subsequent  rise.  The  language  of  BuUer,  J.,  applies  to  a  wanton  or  careless 
detainer  of  the  bill,  and  not  to  a  detainer  essential  to  the  interests  of  the 
holder.  [Alderson,  J.,  Fry  v.  Hill,  7  Taunt.  397,  explains  the  expressions  to  be 
found  in  Muilman  v.  D'Eguino.]  And  there  is  no  danger  that  a  right  of  retainer 
for  such  an  object  will  in  genend  be  prejudicial  to  the  interests  of  the  drawer, 
for  after  any  long  detainer  the  holder  will  suffer  more  by  loss  of  the  interest  of 
his  money  than  he  can  possibly  gain  by  any  rise  in  the  exchange.  At  all  events, 
it  is  in  the  power  of  the  drawer  to  secure  himself,  by  sending  out  one  part  of 
the  bill  to  be  accepted,  or  by  stipulating  for  its  transmission  within  a  given  time. 

The  law  of  France  (Code  de  Commerce,  liv.  i.  tit.  8,  s.  II)  requires  that  a 
bill  drawn  fh>m  the  Continent  or  Isles  of  Europe,  and  payable  within  the 
European  possessions  of  France,  shall  be  presented  within  six  months  from  the 
date,  or  the  holder  shall  have  no  remedy  against  the  ^drawer  or  |^^20 
endorser ;  but  in  the  law  of  England  there  is  no  such  rule  with  respect  ^ 
to  what  are  termed  foreign  bills.  The  drawer  must  calculate  on  the  continoed 
solvency  of  the  drawee ;  for  without  any  detainer  by  a  holder,  the  bill  may,  in 
passing  from  hand  to  hand,  be  months  in  circulation  before  presentment  for 
acceptance. 

Taddtfy  and  Andretos,  Serjt.,  with  him,  in  support  of  the  rule,  contended, 
that  the  holder  ought  not  to  be  permitted  to  consult  his  own  interests  to  the 
injury  of  the  drawer ;  that  no  instance  could  be  shown  in  which  a  party  had 
detained  a  bill  nearly  five  months  before  presenting  or  putting  it  in  a  course  of 
circulation ;  and  that  nothing  but  vis  major^  such  as  emt)argo,  blockade,  or 
imprisonment,  could  justify  such  a  proceeding.  Buller,  J.,  said  in  Muilmui 
V,  D'Eguino,  ''due  diligence  is  the  only  thing  to  be  looked  at,  whether  the 
bill  be  a  foreign  or  an  inland  one ;  and  whether  it  be  payable  at  sight,  at  so 
many  days  after,  or  in  any  other  manner." 

Th^  Court  said  they  would  take  time  to  consider,  not  on  account  of  any 
difficulty,  but  of  the  great  importance  of  the  case.  Our,  adv,  vuli. 

TiNDAL,  C.  J.  The  rule  obtained  bv  the  defendant  in  this  case,  calling  on 
the  plaintiff  to  show  cause  why  there  should  not  be  a  new  trial,  proceeds  upon 
the  ground  that  there  has  been  a  misdirection,  in  point  of  law,  to  the  jury  on  the 
trial  of  the  cause,  in  consequence  of  which  misdirection  the  jury  have  returned 
their  verdict  improperly  for  the  plaintiff. 

The  rule  of  law  laid  down  to  the  jury  appears  to  have  been  substantially 
^^^^,— that  they  were  to  determine  on  the  evidence  before  them,  whether  there 
k  i!nf"-*^  unreasonable  delay  on  the  part  of  the  plaintiff,  the  holder  *of  p#^oi 
the  bill,  m  sending  it  forward  for  acceptance,  or  in  putting  it  into  circu-  •■ 
lation ;  and  in  order  to  arrive  at  the  proper  determination  of  that  question,  the 
jury  were  told  that  they  were  to  take  into  their  consideration  the  situation  and 
interests,  not  of  the  drawer  only,  or  of  the  holder  only,  but  the  situation  and  in- 
terests  of  both ;  and  to  say  whether,  under  all  the  circumstances,  the  delay,  in 
this  case,  which  amounted  to  four  months  and  twenty-two  days,  was  unreason- 
able or  not.     This  must  be  taken  to  be  the  substance  of  the  direction ;  for  although 
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remarks  were  made  inoidentally  on  the  different  parts  of  the  eyidence  as  they  oc- 
curred in  summing  it  up,  this  was  the  basis  of  the  charge  :  it  was  pointedly  laid 
down  at  the  beginning,  and  was  again  pointedly  recurred  to  at  the  end  of  it ; 
and  there  can  be  no  doubt  but  that  the  jury,  being  a  special  jury  of  merchants, 
understood  this  to  be  the  rule  and  guide  of  their  judgment  upon  the  question 
before  them,  and  acted  upon  it  in  finding  their  verdict. 

On  the  part  of  the  defendant  it  is  contended  that  this  direction  was  wrong, 
and  that  the  proper  question  for  the  jury  should  have  been,  whether  ^ue  dili- 
gence had  been  used  by  the  holder  in  sending  forward  the  bill  for  acceptance, 
or  putting  it  in  circulation,  with  reference  to  the  interests  of  the  drawer;  and 
it  was  urged,  in  the  course  of  the  argument,  that  by  the  law  merchant  it  was 
the  duty  of  the  holder,  either  to  put  the  bill  into  immediate  circulation,  or,  if 
he  kept  it  in  his  own  hands,  to  send  it  forward  for  acceptance  by  the  fbst 
packet  which  sailed  to  Rio  after  he  received  the  bill ;  or,  at  the  latest,  by  the 
second.  And  the  point  now  to  be  determined  by  us,  is,  whether  the  question 
submitted  to  the  jury  at  the  trial  was  the  proper  direction  or  not. 

There  was  no  evidence  in  the  cause  of  any  such  general  unvarying  course 
having  been  observed  with  respect  to  foreign  bills  payable  at  a  given  time  after 
sight,  as,  that  the  holder  who  kept  them  in  his  own  hands,  sent  them 
^4221  *^^^^^'^  ^^^  acceptance  within  any  certain  time,  as,  for  instance,  by 
^  the  first  or  second  packet  which  sailed  after  they  came  to  his  hands. 
Had  there  been  proof  of  any  such  general  usage,  it  would  have  put  an  end  to 
all  doubt ;  the  parties  would  be  taken  to  have  dealt  with  each  other  on  the 
footing  of  such  usage;  the  reasonable  time  for  forwarding  the  bill  would 
have  been  then  marked  with  the  same  precision  as  the  reasonable  time 
for  ^ving  notice  of  the  dishonour  of  an  inland  bill;  and  the  only  point 
for  the  consideration  of  the  jury  would  then  have  been,  whether  the  bill  had 
been  sent  forward  within  such  limited  time  or  not.  But  there  was  no  such 
evidence  of  usage;  on  the  contrary,  there  was  conflicting  evidence  of  the 
judgment  and  opinion  of  merchants  on  that  point ;  some  stating  that  such  was 
their  understanding  of  the  course  and  practice,  others  on  the  contrary  stating 
that  they  understood  foreign  bills  were  usually  kept  without  being  forwarded 
for  acceptance,  as  long  as  it  suited  the  interests  or  convenience  of  the  holder. 
Again,  there  is  no  definite  time  prescribed  by  the  law  of  England,  within 
which  such  presentment  for  ^ceptance  must  take  place.  In  some  countries, 
as  in  France,  the  times  within  which  a  foreign  bill  payable  at  sight,  or  at  any 
certain  time  afler,  must  be  presented  for  acceptance  to  the  drawee,  are  fixed 
by  positive  law,  according  to  the  place  where,  and  the  place  on  which 
the  bill  is  drawn.  Thus,  for  instance,  where  it  is  drawn  from  the  conti- 
nent of  Europe,  or  the  isles  of  Europe,  and  payable  within  the  European 
possessions  of  France,  such  presentment  for  acceptance  must  be  made  within 
six  months  from  the  date ;  in  default  of  which,  the  holder  can  have  no  remedy 
against  the  drawer  or  endorsers.  (Code  de  Commerce,  liv.  1,  tit.  8,  s.  11.) 
But  there  is  no  such  law  in  England ;  and  in  the  absence  of  any  such  positive 
regulation,  or  of  any  general  usage,  or  course  of  trade,  no  other  rule,  as  it 
*4231  ^PP^^^^  ^  ^^'  ^^  ^  ^^^^  down  as  '''the  limit  within  which  the  bill 
-*  must  be  forwarded  to  its  destination,  than  that  it  must  take  place  within 
a  reasonable  time  under  all  the  circumstances  of  the  case,  and  that  there  must 
be  no  unreasonable  or  improper  delay. 

Whether  there  has  been  in  any  particular  case  reasonable  diligence  used,  br 
whether  unreasonable  delay  has  occurred,  is  a  mixed  question  of  law  and  fact, 
to  be  decided  by  the  jury  acting  under  the  direction  of  the  Judge,  upon  the  par- 
ticular circumstances  of  each  case.  The  judgment  of  the  Court  of  Common 
Pleas,  in  the  case  of  Muilman  i\  D'Eguino,  2  H.  Bl.  565,  seems  to  us  to  lead 
directly  to  this  conclusion,  and  to  no  other.  And  although  one  expression  used 
by  Mr.  Justice  Buller,  in  giving  his  judgment,  is  much  relied  on  by  the  defen- 
dant, namely,  that  <'  if  instead  of  putting  the  bill  into  circulation,  the  holder 
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were  to  look  it  up  for  any  length  of  time,  I  sfaoold  say  he  yna  gailty  of  laches," 
such  expression,  when  properly  considered,  only  leaves  the  rale  above  laid  down 
aa  uncertain  and  undefined  in  its  application  as  it  was  before.  ''  To  lock  the  bill 
up  for  any  length  of  time,"  does  not,  and  cannot,  mean,  that  keeping  it  in  his 
hands  for  any  time,  however  short,  would  make  him  guilty  of  laches.  It  never 
can  be  required  of  him,  instantly  on  the  receipt  of  it,  under  all  disadvantages, 
either  to  put  it  into  circulation,  or  to  send  it  forward  to  the  drawee  for  accept- 
ance. To  hold  the  purchaser  bound  by  such  an  obligation,  would  greatly 
impede,  if  not  altogether  destroy  the  market  for  buying  and  selling  foreign 
bills,  to  the  great  injury,  no  less  than  to  the  inconvenience  of  the  drawer  him- 
self. For  if  he  has  no  opportunity  to  realize  his  bill  by  sale  at  home,  he  can 
only  obtain  the  amount,  by  sending  it  out  to  a  correspondent  at  the  pkoe  npon 
which  it  is  drawn,  incurring  thereby  delay,  expense,  and  risk :  and  if  the  bnyer 
is  not  to  be  allowed  a  reasonable  discretion  as  to  the  '''time  of  parting  ^j^i 
with  the  bill,  how  can  the  drawer  expect  to  find  a  ready 'sale?  The  ^ 
meaning,  therefore,  of  the  expression  above  referred  to,  is,  and  indeed  the  ?erj 
form  of  the  expression  denotes  it,  that  he  must  not  lock  the  bill  up  for  an  inde- 
finite time ;  that  there  must  be  some  limit  to  its  being  kept  from  circulation ; 
and  what  limit  can  there  be,  except  that  the  time  during  which  it  is  locked  up 
must  be  reasonable  ?  But  what  is  or  is  not  reasonable  for  that  purpose,  a  jnry 
must,  with  the  assistance  of  the  Judge,  under  all  the  circumstances  of  the  par- 
ticular case,  determine. 

In  the  present  case,  on  the  10th  of  September,  1830,  the  bill  was  sold  in  the 
market,  by  the  defendant's  order,  and  purchased  by  the  plaintiff.  It  was  kept 
by  the  plaintiff  in  his  own  hands  until  the  Ist  of  Febraary,  1831,  when  it  was 
again  sold  by  him  in  the  market,  and  put  into  circulation.  But  the  rate  of  ei- 
change  in  the  market  fell  immediately  after  the  purchase  of  the  bill  by  the 
plaintiff,  and  during  the  whole  of  the  interval  down  to  the  very  time  of  the 
sale  of  the  bill  by  him,  continued  lower  than  it  was  at  the  time  the  plaintiff 
purchased  the  bill.  The  point,  therefore,  which  arises  in  this  case  is,  as  before 
observed,  whether,  in  determining  the  question  of  reasonable  time,  the  jnry  ire 
to  look  exclusively  to  the  interests  of  the  drawer,  or  may  take  into  account  Uiose 
of  the  holder  also.  And  we  are  of  opinion  there  is  no  rule  of  law,  and  no 
custom  was  proved  at  the  trial,  which  should  prevent  the  jury  from  looking,  for 
that  purpose,  to  the  interests  of  both.  The  iuter^t  of  the  drawer  is,  that  the 
bill  should  be  presented  as  early  as  possible  after  he  has  sold  it;  for  the  longer 
the  delay  the  greater  the  risk  he  runs  of  the  insolvency  of  the  drawee.  The 
interest  of  the  holder  is,  that  he  may  be  allowed  to  keep  the  bill  until  he  can 
make  a  profit  on  it,  or,  at  all  events,  save  himself  from  loss.  So  long  as  the 
exchange  remains  steady,  or,  at  all  '^'events,  if  it  rises  after  he  has  taken  |-^|25 
the  bill,  his  interest  does  not  materially  clash  with  that  of  the  drawer ;  *- 
and  on  such  a  case  the  jury  would  probably  think,  with  reference  to  the  interest 
of  both,  that  the  reasonable  time  for  sending  forward  the  bill  was  satisfied  by 
the  allowance  of  a  shorter  and  less  extended  period  of  time  than  if  the  interest 
of  the  holder  and  the  drawer  were  in  conflict  and  competition  with  each  other. 
But  if,  as  happened  in  the  present  case,  the  exchange  falls  immediately  after 
the  sale  of  the  bill,  the  jury  might  then  think  a  more  extended  period  might 
fairly  and  reasonably  be  allowed  the  holder,  in  order  to  enable  him  boni  fide 
to  endeavour  to  make  a  fair  profit,  or,  at  all  events,  to  endeavour  to  secure  him- 
self from  actual  loss.  And,  considering  the  nature  of  the  transaction  of  the 
sale  of  the  bill  by  the  holder;  the  form  of  the  security  itself;  and  the  expe- 
dients to  which  the  drawer  might  have  recourse  to  limit  the  time  of  the  bms 
circulation ;  we  think  a  jury  well  warranted  in  coming  to  such  a  conclosion. 
At  the  time  the  bill  was  sold  upon  the  market  by  the  drawer,  the  rate  of  the 
exchange  for  the  milrea  was  22(f.,  which  rate  was  upon  the  sale  definitively 
fixed  as  that  at  which  the  bill  was  to  be  paid  when  due.  Now,  although  the 
drawer  may  not  have  any  direct  interest  himself  in  selling  his  bill  at  the  time 
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the  milrea  is  at  the  highest  value  in  EnglUh  money,  yet  it  is  obviously  for  the 
benefit  of  his  customer  or  correspondent,  the  drawee,  that  he  should  do  so ; 
inasmuch  as  the  value  so  fixed  on  the  milrea  at  the  time  of  the  sale,  is  the  value 
at  which  payment  is  to  be  made  at  Rio  at  the  time  the  bill  becomes  due.  The 
higher,  therefore,  the  value  of  the  milrea,  the  smaller  will  be  the  number  which 
it  will  require  from  the  drawee's  funds  to  make  up  the  sterling  sum  expressed 
in  the  bill. 

It  was  further  proved  at  the  trial,  that  foreign  bills  were  constantly  bought 
*4261  ^^^  ^^^  ^^  ^^^  market  for  the  '^purpose  of  speculation :  that  this  course 
^  of  business  was  so  general,  that^the  defendant  could  not  but  know  that 
it  existed  \  and  the  jury  might  probably  infer,  and  if  they  did  so,  we  think  they 
were  warranted  by  the  evidence  in  so  doing,  that  the  defendant  must  have 
known  that  the  particular  bill  in  question  had  been  purchased  by  the  plaintiff 
for  that  purpose.  As,  therefore,  the  drawer  chose  his  own  time  for  bringing 
the  bill  into  the  market,  the  jury  might  think  it  not  unreasonable  that  the  pur- 
chaser should  have  the  privilege  of  keeping  it  until  the  state  of  the  market 
was  such  as  to  enable  him  to  part  with  it  without  any  great  loss.  And  if  such 
was  their  opinion,  we  are  not  able  to  say  that  it  was  unreasonable  or  contrary 
to  law. 

But,  further,  it  appeared  upon  the  evidence  at  the  trial,  that  where  drawers 
of  foreign  bills,  payable  at  any  time  after  sight,  are  desirous  of  limiting  the 
time  of  their  responsibility,  there  are  different  modes  which  they  are  accus- 
tomed to  pursue  to  attain  that  object :  either  they  are  in  the  habit  of  sending 
forward  one  part  to  a  correspondent  to  procure  acceptance,  and  bringing  another 
part  of  the  bill  to  the  market,  upon  which  is  noted  the  time  at  which  the  first 
part  was  forwarded ;  or  they  make  it  a  matter  of  express  stipulation  with  the 
purchaser,  that  the  bill  sold  shall  be  sent  forward  within  a  limited  time.  The 
jury  in  this  case  may  have  thought,  that  as  the  drawer  had  recourse  to  neither 
of  these  expedients,  he  tacitly  permitted  the  purchaser  to  keep  the  bill  until  his 
own  interest  induced  him  to  bring  it  again  to  the  market ;  and  that  he  had  not 
abused  this  permission,  or  kept  the  bill  an  unreasonable  time,  when  he  resold 
it  at  the  first  opportunity  which  presented  itself,  if  not  of  gaining  a  profit,  at 
least  of  avoiding  a  loss.  It  is  true,  that  by  having  recourse  to  either  of  the 
modes  above  referred  to,  the  negotiability  of  the  bill  is  clogged  whilst  in  the 
m^'T'i  bands  of  the  drawer ;  but  if  the  drawer  may  limit  '''the  time  his  bill  has 
^  to  run,  but  does  not,  for  the  sake  of  his  own  advantage,  the  jury  may 
have  thought  that  the  advantage  he  thereby  obtained,  was  in  the  nature  of  a 
premium  paid  to  him  for  running  the  risk  of  his  drawee's  insolvency,  by  the 
extended  period  that  might  elapse  before  the  bill  was  presented. 

Again,  the  holder  of  the  bill  has  at  all  times  a  direct  interest  in  not  keeping 
the  bill  out  of  circulation  a  longer  time  than  is  necessary  ]  for  he  loses  the 
interest  of  his  money,  and  runs  the  risk  of  the  insolvency  of  the  parties  to  the 
bill.  This  check,  therefore,  which  must  always  operate  against  keeping  back 
the  bill  capriciously  or  wantonly,  the  jury  may  have  considered  as  having  had 
its  due  effect  in  the  present  case,  and  as  justifying  them  in  making  a  more 
liberal  allowance  of  time  to  the  holder  of  the  bill  before  he  is  to  be  compelled 
to  put  it  in  circulation. 

Still  further,  it  was  proved  by  all  the  witnesses  on  the  trial,  and  indeed 
admitted  on  the  argument  of  this  rule,  that  if  the  bill  was  once  put  in  circu- 
lation it  might  be  sent  to  any  part  of  the  world,  and  kept  a  reasonable  time  by 
each  successive  holder  before  it  was  passed  on  to  the  next ;  so  that,  in  effect, 
the  time  which  would  elapse  before  it  was  forwarded  for  acceptance,  if  put  in 
circulation,  might  equal,  if  not  exceed  any  period  for  which  the  bill  can  be  sup- 
posed, under  ordinary  circumstances,  to  be  kept  back  by  the  first  purchaser. 
But  whether  the  bill  is  looked  up  by  the  first  purchaser,  waiting  for  the  turn  of 
this  market  in  his  favour,  or  whether  it  is  circulating  through  a  distant  part  of 
Europe  for  an  equal  space  of  time,  really  seems  to  make  little,  if  any,  difference 
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with  respect  to  the  drawer's  risk.  When  the  bill  is  drcalating,  the  immeditte 
motiye  for  forwarding  it  to  its  destination  will  be  a  rise  in  the  exchange :  aod 
the  same  motive  wiU  equally  operate  and  produce  the  same  effect  if  the  bill 
still  remains  in  the  '''hands  of  the  original  purchaser.  Perhaps  the  case  ^^^o 
presented  itself  to  the  jury  in  this  point  of  view,  whilst  weighing  the  *- 
question,  whether  the  bill  had  been  kept  back  an  unreasonable  time,  and  tliey 
may  have  thought  there  was  no  objection  to  the  allowing  a  liberal  measure  of 
time  to  the  original  holder  before  he  put  the  bill  in  circulation,  when  sach 
would  be  confessedly  claimed  and  allowed  to  successive  holders  of  the  same 
bill. 

Upon  the  whole  we  see  no  objection  to  the  rule  of  law  lidd  down  at  the  trial 
for  the  government  of  the  jury  in  the  consideration  of  the  question  before  them, 
and  we  think  the  jury  have  come  to  a  proper  conclusion  on  the  evidence.  We 
therefore  think  the  rule  for  a  new  trial  must  be  discharged.     Rule  discharged. 


GROVE  V.  ALDRIDGE.    Mv.  26. 

After  seiiure,  and  before  .sale  under  a  fi.  fa.,  while  the  defendant's  goods  were  jet  in 
the  poBsession  of  the  sheriff,  the  officers  of  the  customs  seised  them  nnder  a  warrant 
to  levy  a  penalty  incurred  by  the  defendant  for  an  offence  against  the  revenue  laws. 

Held,  that  the  sheriff  was  justified  in  returning  niUla  bona  to  the  writ  of  fi.  fa. 

This  was  the  case  of  an  action  against  the  sheriff  of  Sussex  for  a  hlse  return, 
in  which  there  was  a  verdict  for  the  plaintiff,  with  10/.  damages,  with  liberty 
for  the  defendant  to  move  to  enter  a  verdict  for  himself. 

The  facts  proved  at  the  trial  were,  that  on  the  22d  of  June  the  sheriff  entered 
under  a  fi.  fa.,  issued  by  the  plaintiff,  upon  a  judgment  signed  by  him,  on  the 
18th  of  the  same  month,  against  the  defendant  in  that  suit.  Afterwards,  aod 
whilst  the  sheriff  was  in  possession  of  the  goods  under  such  writ,  and  before 
any  sale,  the  officers  of  the  customs  entered  to  levy  for  a  penalty  recovered 
against  the  same  defendant,  for  an  offence  '^'against  the  laws  relating  to  r^^ 
the  customs.  The  information  upon  which  this  penalty  had  been  reco-  ^ 
vered,  was  laid  before  a  magistrate  against  the  party  on  the  5th  of  Jane;  the 
defendant  had  appeared  thereto  on  the  23d,  on  which  same  day  he  was  con- 
victed by  the  magistrate,  and  the  officers  entered  under  the  warrant  issued  on 
such  conviction.  The  sheriff  permitted  the  goods  in  question  to  be  taken  for 
the  penalty,  and  returned  nulla  bona  to  the  writ  of  fi.  fa. ;  and  whether  sncb 
return  was  justifiable  was  the  question. 

Taddy,  Seijt.,  in  Trinity  term,  1829,  obtained  a  rule  nisi  to  set  aside  this 
verdict,  against  which  rule 

Wilde  and  Spankie,  Serjts.,  showed  cause,  when  it  appearing  that  the  point 
to  be  determined  was  the  same  as  in  Giles  v,  Grover,  ani^,  p.  128,  the  Court 
postponed  judgment  till  that  case  should  have  been  decided.(a)  The  House  of 
Lords  having  disposed  of  Giles  v.  Grover,  judgment,  in  the  present  case,  was 
now  delivered  by 

TiNDAL,  C.  J.  At  the  time  this  case  was  argued  the  case  of  Giles  v.  Grover 
was  undecided  in  the  House  of  Lords,  and  the  judgment  of  this  Court  was 
deferred  until  the  decision  of  that  case.  The  House  of  Lords  has,  however, 
since  decided  the  rule  of  law  to  be,  that  where  the  sheriff  seizes  under  a  fi.  f^y 
and  after  such  seizure,  but  before  the  sale  under  such  writ,  a  writ  of  extent  is 
sued  out  and  delivered  to  the  sheriff,  the  crown  is  entitled  to  the  priority,  and 
the  sheriff  must  sell  under  the  extent,  and  satisfy  the  crown's  debt,  before  he 
sells  under  the  fi.  £bi.(&) 

(a)  The  arguments,  in  substanoe  the  same  as  those  in  Giles  v.  Ororer,  have  beea  so 
fully  entered  into  in  the  judgment  of  that  case,  that  it  would  be  improper  to  repeat 
them  here. 

(6)  See  Qiles  v.  Grover,  9  Bingh.  128. 
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^4 oA-i  *That  case  is  a  decisive  authority  in  favour  of  the  defendant,  unless  a 
^  distinction  can  be  made  between  a  warrant  to  levy  a  penalty  given  to  the 
crown  by  a  statute,  and  an  execution  under  an  extent.  But  we  can  see  no  sound 
distinction  between  a  warrant  issued  to  recover  a  debt  to  the  crown  and  an  ex- 
tent. That  the  penalty  in  this  case,  after  the  conviction  before  a  magistrate, 
constitutes  a  debt  to  the  crown,  is  evident  from  the  statute  under  which  it  was 
recovered,  which  enables  the  informer  to  recover  the  same  "  either  by  informa- 
tion or  by  suit/'  and  after  a  judgment  in  a  suit  for  the  penalty,  it  would 
unquestionably  constitute  a  debfc  to  the  crown.  If,  then,  it  be  a  debt,  whether 
the  crown  seeks  to  levy  it  by  an  extent,  or  by  a  warrant  against  the  goods  of 
the  defendant,  can  midce  no  difference.  Indeed,  in  this  case,  the  information 
was  laid,  and,  therefore,  as  it  appears  to  us,  the  king's  suit  begun  (if  it  had 
been  necessary  to  decide  that  question),  before  the  subject  obtained  nis  judg- 
ment. We  therefore  think  the  case  above  referred  to  governs  the  present,  and, 
consequently,  that  the  postea  must  be  delivered  to  the  defendant. 

Judgment  for  the  defendant. 


*431]  *WOODHOUSE  v.  JENKINS. 

Tenant  for  life,  and  his  eldest  son,  the  remainder-man  in  tail,  leased  to  E.  S.  for  ninety- ' 
nine  years,  and  gaye  £.  S.,  who  was  acquainted  with  their  title,  a  bond  conditioned 
for  the  due  observance  of  their  covenant  for  quiet  enjoyment.    £.  S.  underlet  to  W. 
for  sixty  years,  and  coTcnanted  with  W.  against  eviction  by  any  one  claiming  under 
E.  8.,  or  by  his  acts,  means,  consent,  neglect,  default,  priyity,  or  procurement. 

Tenant  for  life  and  his  eldest  son  being  dead  without  issue,  W.  was  encted  by  the  next 
remainder-man  in  tail.  Held,  that  E.S.  was  not  liable  on  his  coTcnant  to  W.,  the 
eviction  being  by  title  paramount,  which  £.  S.  had  no  means  of  defeating. 

The  following  case,  by  the  direction  of  the  yice-Chancellor,  was  submitted 
for  the  opinion  of  this  Court : — 

Under  the  limitations  of  the  will  of  Henry  Southouse,  formerly  of  Manudcn, 
in  the  county  of  Essex,  dated  the  3d  of  November,  1743,  the  freehold  part  of 
and  in  the  Sun  Tavern,  situate  in  the  Strand,  in  the  parish  of  St.  Martin' s-in- 
the-Fields,  in  the  county  of  Middlesex,  was,  in  and  before  the  year  1790, 
vested,  as  to  one  undivided  third  part  thereof,  in  Edward  Southouse,  of  Manu- 
den,  since  deceased,  for  an  estate  in  tail  male  in  possession ;  and  as  to  one  other 
undivided  third  part  thereof,  in  Henry  Southouse  of  Southampton,  since  de- 
ceased, for  his  life,  with  remainder  to  Edmund  Edward  Southouse,  since 
deceased,  the  eldest  son  of  the  said  Henry  Southouse,  for  an  estate  in  tail  male ; 
and  as  to  the  remaining  one  other  undivided  third  part  in  Edward  Southouse 
of  Starcross,  since  deceased,  for  his  life,  with  remainder  to  Charles  Southouse, 
the  eldest  son  of  the  said  last-named  Edward  Southouse,  for  an  estate  in  tail 
male,  with  other  remainders  over. 

In  or  about  the  month  of  September,  1790,  the  said  Edward  Southouse,  of 
Manuden,  agreed  with  the  said  Henry  Southouse  of  Southampton,  and  Edmund 
Edward  Southouse,  his  son,  and  with  the  said  Edward  Southouse  of  Starcross, 
and  Charles  Southouse,  his  son,  respectively,  for  two  several  leases  to  be  granted  to 
the  said  Edward  Southouse  of  Manuden,  of  the  said  two  several  last-mentioned 
^Aooi  undivided  third  parts  of  the  premises  for  '^two  several  terms  of  ninety- 
•^  nine  years  each,  at  certain  annual  rents ;  and  two  indentures  of  lease 
were  executed  in  conformity  with  such  agreement  on  the  29th  of  September, 
1790 ;  one  of  them,  between  the  said  Henry  Southouse  of  Southampton,  and 
the  said  Edmund  Edward  Southouse  (described  as  the  eldest  son  and  heir  of 
the  said  Henry  Southouse),  of  the  one  part,  and  the  said  Edward  Southouse  of 
Manuden,  of  the  other  part;  the  other,  between  Edward  Southouse  of  Star- 
cross,  and  Charles  Southouse  (therein  described  as  his  son  and  heir),  of  the  one 
part,  and  Edward  Southouse,  of  Manuden,  of  the  other  part.  In  these  leases 
the  lessee  covenanted  in  the  usual  way  to  pay  rent,  and  the  lessors,  for  them^ 
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Belvea  severally  and  respeotivelj,  and  for  their  several  and  respective  hein, 
executors,  administrators,  and  assigns,  and  for  each  and  every  of  them,  cove- 
nanted, promised,  and  agreed,  .to  and  with  the  lessee,  the  said  Edward 
Southonse  of  Manuden,  his  executors,  administrators,  and  assigns,  that  he,  the  said 
Edward  Southouse  of  Manuden,  his  executors,  administrators,  and  assigns,  paying 
the  said  rent,  and  observing  and  performing,  fulfilling  and  keeping  all  and  ereij 
the  covenants,  clauses,  provisos,  conditions,  and  agreements  which  on  his  part 
were  or  ought  to  be  paid,  observed,  fulfilled,  and  kept,  should  and  might  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  messuage 
or  tenement,  and  other  the  said  thereby  demised  premises,  with  the  appur- 
tenances, for  and  during  the  said  term  of  ninety-nine  years  thereby  granted, 
without  any  let,  suit,  trouble,  denial,  eviction,  hindrance,  or  interruption,  of  or 
by  them  the  lessors,  or  either  of  them,  their  or  either  of  their  heirs  or  assigns, 
or  of  or  by  any  other  person  or  persons  whomsoever  lawfully  claiming  or  to 
claim  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  or  through  his, 
their,  or  any  of  their  acts,  means,  consent,  or  procurement. 

*Before  and  at  the  time  of  the  agreement  for  the  said  leases  of  1790,  ^^ 
the  said  Edward  Southouse  of  Manuden  was  aware  of  and  acquainted  *- 
with  the  state  of  the  title  of  the  lessors  respectively  to  the  said  premises  there- 
by demised.  And  in  the  year  1791  the  said  Henry  Southouse  of  Southampton 
and  the  said  Edmund  Edward  Southouse,  his  son,  agreed  with  the  said  Edward 
'  Southouse  of  Manuden  to  give,  and  made  and  executed  and  delivered  to  him,  a 
bond  in  the  penal  sum  of  200/.,  the  condition  of  which  recited  that  in  and  bj 
a  certain  indenture  of  lease,  made  in  September,  1790,  between  the  said  Henry 
Southouse  and  Edmund  Edward  Southouse,  the  obligors,  of  the  one  part,  and 
the  said  Edward  Southouse  of  Manuden  of  the  other  part,  the  said  Henry 
Southouse  and  Edmund  Edward  Southouse  did,  for  the  considerations  therein 
mentioned,  demise,  lease,  set,  and  to  farm  let  unto  the  said  Edward  Southouse, 
his  executors,  administrators,  and  assigns,  all  that  one  undivided  third  part  or 
share  of  and  in  the  freehold  part  of  the  said  tavern,  and  then  in  the  occupatioD 
of  the  above-named  Edward  Southouse  of  Manuden,  for  and  during,  and  unto 
the  full  end  and  term  of  ninety-nine  years ;  that  the  said  Henry  Southouse, 
tlte  obligor,  was  entitled  to  the  said  third  part  of  the  said  premises  for  the  term 
of  his  natural  life  only,  and  the  said  Edmund  Edward  Southouse  was  entitled 
thereto  as  tenant  in  tail,  after  the  decease  of  the  said  Henry  Southouse;  thai 
they  being  desirous  to  save  the  expense  of  a  recovery,  and  that  the  said  recited 
lease  might  be  fully  performed  for  and  during  the  term  aforesaid  by  such  per- 
son or  persons  as  should  take  the  inheritance  of  the  same  premises  in  remain- 
der, and  that  the  said  lease  might  continue  and  be  in  force  for  the  term  aforesaid, 
had  agreed  to  enter  into  the  bond  or  obligation  aforesaid ;  and  the  condition  was, 
that,  if  the  said  Henry  Southouse,  and  Edmund  Edward  ^Southouse,  or  r^^g^ 
either  of  them,  their  or  either  of  their  heirs,  executors,  or  administrators,  *- 
should  fulfil,  perform,  and  keep,  or  cause  to  bo  done,  fulfilled^  performed,  and 
kept,  the  several  conditions,  clauses,  and  agreements,  contained  in  the  said  re- 
cited indenture  of  lease  which  was  therein  agreed  to  be  done,  fulfilled,  performed, 
and  kept  by  and  on  the  parts  and  behalf  of  the  said  Henry  Southouse  and 
Edmund  Edward  Southouse,  their  heirs  and  assigns,  then  the  above-written 
obligation  should  be  void  and  of  non-efiect,  otherwise  to  remain  in  full  force 
and  virtue.  In  the  year  1792  a  similar  bond  was  given  to  Edward  Southouse, 
of  Manuden,  by  the  said  Edward  Southouse,  of  Starcross,  and  the  said  Charles 
Southouse  his  son. 

In  Hilary  term,  1795,  the  said  Edward  Southouse,  of  Manuden,  suffered  a 
common  recovery  of  the  said  undivided  third  part  of  which  he  himself  was  so 
seized  in  tail,  and  thereby  acquired  an  estate  in  the  same  in  fee-simple. 

By  an  indenture  made  the  2d  of  March,  1795,  between  the  said  Edward 
Southouse,  of  Manuden,  of  the  one  part,  and  Joseph  Allen  and  Charles  Har- 
man  of  the  other  part,  it  was  recited  that  the  said  Edward  Southouse,  of 
Manuden,  being  entitled  to  one  undivided  third  part  of  the  fi^h<dd  part  of  the 
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said  premiseB  called  the  Son  Tayern,  in  his  own  right,  and  to  one  other  nndi- 
yided  third  part  thereof  bj  virtue  of  a  lease  for  ninetj-nine  years  to  him 
granted  by  Henry  Southouse,  and  Edmund  Edward  his  son  and  heir,  and  to  the 
remaining  undivided  third  part  thereof,  by  virtue  of  a  lease  for  ninety-nine 
years  to  him  granted  by  Edward  Southouse  and  Charles  Southouse  his  eldest 
son,  had  agreed  to  grant  to  the  said  Joseph  AUen  and  Charles  Harman,  their 
executors,  administratorsi  and  assigns,  a  lease  of  the  freehold  part  of  the  said 
premises  called  the  Sun  Tavern,  for  the  term  of  sixty  years,  at  and  under 
*4351  *^^^  J^'^^^J  ^^^^9  covenants,  provisos,  and  agreements  thereinafter  con- 
^  tained ;  and  it  was  witnessed,  that  in  consideration  of  the  yearly  rent 
and  covenants  thereinafter  reserved  and  contained,  and  which  on  the  part  and 
behalf  of  the  said  Joseph  Allen  and  Charles  Harman,  their  executors  and 
administrators,  were  and  ought  to  be  paid,  done  and  performed,  he,  the  said 
Edward  Southouse  of  Manuden  demised  unto  the  said  Joseph  Allen  and  Charles 
Harman,  their  executors,  administrators,  and  assigns,  the  freehold  part  of  the 
said  tavern,  to  hold  the  same  unto  the  said  Joseph  Allen  and  Charles  Harman, 
their  executors,  administrators,  and  assigns,  from  Christmas  day  then  last  past, 
for  the  term  of  sixty  years,  yielding  and  paying  therefor  yearly  during  the  said 
term  unto  the  said  Edward  Southouse  of  Manuden,  his  executors,  administra- 
tors, and  assigns,  the  clear  yearly  rent  of  6U.  payable  as  therein  mentioned. 
And  the  said  Edward  Southouse  of  Manuden  for  himself,  his  executors,  adminis- 
trators, and  assigns,  did  thereby  covenant,  promise,  and  agree  to  and  with 
the  said  Joseph  Allen  and  Charles  Harman,  their  executors,  administrators, 
and  assigns,  that  he  and  they  well  and  truly  paying  the  said  yearly  rent 
of  61/.  at  the  days  thereinbefore  limited  for  the  payment  thereof,  and  ob- 
serving, performing,  fulfilling,  and  keeping  all  and  every  the  covenants  and 
agreements  in  the  said  indenture  contained  on  the  part  and  behalf  of  the  said 
Joseph  Allen  and  Charles  Harman,  their  executors,  administrators,  and  assigns, 
to  be  performed  and  kept  according  to  the  true  intent  and  meaning  of  the  said 
indenture,  should,  and  lawfully  might,  peaceably  and  quietly  have,  hold,  use, 
occupy,  possess,  and  enjoy  the  said  messuages  or  tenements  and  premises  thereby 
demised,  with  their  and  everv  of  their  appurtenances,  for  and  during  all  the 
said  term  of  sixty  years  thereby  granted,  without  any  lawful  let,  suit,  trouble, 
*4361  ^'^i^^^^^i  ejection,  molestation,  or  interruption,  of  or  by  *the  said  Edward 
-^  Southouse  of  Manuden,  his  heirs,  executors,  administrators,  and  assigns, 
or  of  or  by  any  other  person  or  persons  whomsoever,  lawfully  claiming,  or  to 
claim  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  his,  their,  or  any  of 
their  acts,  means,  consent,  neglect,  default,  privity,  or  procurement. 

By  certain  mesne  assignments,  the  premises  demised  by  the  said  lease  of  the 
2d  of  March,  1795,  were  assigned  and  became  vested  in  the  plaintiff  Henry 
Cooper  Woodhouse,  as  assignee  of  the  said  lease,  and  he  entered  into  and  con- 
tinued in  possession  of  the  said  premises  till  he  was  evicted  as  hereinafter  men- 
tioned. 

Before  the  year  1790,  the  said  Charles  Southouse  and  Edmund  Edward 
Southouse  had  attained  the  age  of  twenty-one.  Edward  SoUthouse,  of  Star- 
cross,  Henry  Southouse,  of  Southampton,  Charles  Southouse,  and  Edmund 
Edward  Southouse,  respectively  died  before  the  year  1829 ;  Charles  Southouse 
and  Edmund  Edward  Southouse  respectively  had  no  issue  male ;  and  upon  their 
death,  and  before  the  year  1829,  the  said  two  undivided  third  parts  of  the  said 
freehold  premises,  wherein  the  said  Charles  and  Edmund  Edward  were  respeo- 
tively  interested  as  aforesaid,  became  vested  in  the  Rev.  Edward  Southouse,  as 
entitled  to  the  same  respectively  under  the  limitations  in  the  said  will  of  the 
said  Henry  Southouse  formerly  of  Manuden,  in  remainder  expectant  upon  the 
determination  of  the  estates  of  the  said  Charles  and  Edmund  Edward  therein 
respectively ;  and  in  the  year  1829,  the  said  Rev.  Edward  Southouse,  lawfully 
claiming  under  such  title,  entered  upon  the  said  two  undivided  third  parts  of 
the  said  freehold  premises,  and  evicted  the  said  plaintiff  Henry  Cooper  Wood- 
house  therefrom. 
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The  said  Edward  Soathoose,  of  Manuden^  died  several  yean  ago.  The  de- 
fendant, Anthony  Jenkins,  was  the  executor  of  Edward  Sonthonse,  of  Manaden, 
and  his  legal  representative,  both  as  to  his  real  and  personal  estate. 

'^The  auestion  for  the  opinion  of  the  Court  was,  whether  the  plaindff  ^.^^ 
was  entitled,  in  respect  of  the  said  eviction,  to  maintain  an  action  of  ■-  ' 
covenant  upon  the  said  indenture  of  lease,  dated  the  2d  of  March,  1795? 

This  case  was  argued  in  Trinity  term  last,  by 

Stephen,  Seijt.,  for  the  plaintiff.  The  defendant  is  liable  on  Edward 
Southouse  of  Manuden's  covenant  for  quiet  enjoyment.  For  the  Eev.  Edward 
Southouse  has  recovered  the  premises  against  the  plaintiff  through  the  neglect 
and  de&ult  of  Edward  Southouse  of  Manuden,  in  not  procuring  the  original 
lessors  and  their  sons  to  suffer  a  common  recovery.  In  Butler  v.  SwinertoD, 
Gro.  Jac.  657,  Palm.  839,  the  covenant  was  against  disturbance  by  the  lessor, 
or  any  other  person,  "  by  or  through  his  means,  title,  or  procurement."  The 
lessor,  when  he  purchased  the  premises,  had  procured  the  conveyance  of  the 
estate  to  be  made  to  himself  and  his  wife,  and  the  heirs  of  himself:  after  his 
death  his  wife  evicted  the  lessee :  and  the  lessee  was  held  entitled  to  recover 
under  the  covenant,  because  the  lessor  might  have  taken  the  original  oonvej- 
ance  to  himself  alone.  So  in  Lady  Cavan  v,  Pulteney,  2  Yes.  jun.  544,  upon 
a  covenant  very  similar  to  the  present,  the  lease  having  been  avoided  bj  a 
remainder-man,  the  Chancellor  thought  the  lessor  responsible,  because  it  had 
always  been  in  his  power,  by  an  easy  act,  to  make  himself  owner  of  the  property. 
In  Howes  v.  Brushfield,  3  East,  490,  where  the  seller  covenanted  to  the  pur- 
chaser of  an  estate  that  he  should  enjoy  and  receive  the  rents,  &c.,  frithout  any 
action  or  interruption  from  the  seller  or  those  claiming  from  him,  his  executors, 
&c..  or  by,  through,  or  with  his  or  their  acts,  means,  default,  &c. ;  it  was  held 
that  a  breach  was  well  assigned  in  respect  of  certain  ^quitrents  in  arrear  ^^^ 
before  and  at  the  time  of  the  conveyance,  though  not  stated  to  have  ^ 
accrued  while  the  seller  was  tenant  of  the  premises. 

Adams f  Serjt.,  contrd.  Edward  Southouse  of  Manuden  had  no  means  of 
compelling  the  original  lessors  and  their  sons  to  suffor  a  recovery.  Thomas  r. 
Powell,  2  Cox,  394;  Hallett  v.  Middleton,  1  Russ.  243.  The  plaintiff,  there- 
fore, has  not  been  evicted  by  the  default  or  procurement  of  Edward  Soothouse 
of  Manuden,  but  by  title  paramount,  afler  having  taken  the  lease  with  a  full 
knowledge  of  the  lessor's  title.  It  would  have  been  useless  for  the  lessor  to 
limit  the  covenant  to  his  own  act  or  default,  if  he  were  also  to  be  responsible 
against  title  paramount. 

^  In  Butler  v.  Swinerton,  it  was  by  the  procurement  of  the  lessor  that  his 
wife  obtained  the  power  to  evict  the  lessee ;  and  in  Howes  t?.  Brushfield  it  was 
by  the  clear  default  of  the  lessor  that  the  lessee  was  compelled  to  pay  qmtrents, 
contrary  to  the  covenant  of  the  lessor.  Lady  Cavan  v,  Pulteney  was  compro- 
mised, withoiit  any  decision ;  but  as  it  was  always  in  the  lessor's  power  to  have 
secured  the  lessee,  his  omission  to  do  so  was  a  manifest  default.  In  Etsos  v. 
Vaughan,  4  B.  &  C.  261,  the  default  was  of  a  similar  description.  Here  it  was 
not  in  the jpower  of  Edward  Southouse  of  Manuden  to  compel  the  original  les- 
sors to  suffer  a  recovery. 

Stephen,  in  reply,  referred  to  Fildes  v.  Hooker,  2  Merivale,  424,  where,  on 
a  bill  by  vendor,  for  specific  performance  of  an  agreement  to  take  a  lease  for 
twenty^me  years  at  rack-rent,  the  Master  having  reported  in  favour  of  the  title 
shown  by  the  abstract,  and  an  exception  being  token  to  the  report,  the  question 
was,  whether,  where  the  "(Agreement  was  silent,  the  vendor  of  a  lease-  ^^39 
hold  interest  was  bound  to  produce  the  title  of  the  lessor  :  and  the  ex-  ■- 
ception  wa«  allowed.  And  it  was  holden  that,  whether  the  interest  contracted 
for  were  freehold  or  leasehold,  for  a  long  term  of  years  or  a  short  lease  at  rack- 
rent,  the  partv  who  comes  for  a  specific  performance  should  be  prepared  to  show 
that  he  was  able  to  give  what  he  sought  to  compel  the  other  to  take. 

Our.  adv,  vuU. 
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TiNDAL,  C.  J.  Although  it  might  have  heen  sufficient  to  certify  our  opinion 
to  the  Yioe-Chancellor,  from  whose  Court  this  case  was  sent^  '<  that  the  plaintiff 
is  not  entitled,  in  respect  of  the  eyiction  set  forth  in  the  case,  to  maintain  an 
action  of  covenant  upon  the  indenture  of  lease,  dated  the  2d  of  March,  1795/' 
yet  as  thb  general  opinion  in  the  negatiye,  would  leave  the  srounds  upon  which 
our  judgment  b  formed,  in  complete  uncertainty,  we  think  it  better  to  state 
those  grounds  shortly  on  the  present  occasion. 

The  covenant  for  quiet  enjoyment,  contained  in  the  lease  of  1795,  is  a  cove- 
nant against  any  eviction  '^  by  Edward  Southouse  of  Manuden,  the  lessor,  his 
heirs,  executors,  administrators,  or  assigns,  or  any  persons  whomsoever  lawfully 
claiming,  or  to  claim,  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  his, 
their,  or  any  of  their  acts,  means,  consent,  neglect,  default,  privity,  or  procure- 
ment/' It  appears,  from  the  facts  stated  to  us,  that  Edward  Southouse  of 
Manuden,  the  lessor,  claimed  to  be  entitled  to  one-third  part  of  the  premises, 
under  a  lease  for  ninety-nine  years  made  to  him  by  a  tenant  for  life,  and  his 
eldest  son  the  remainder-man  in  tail ;  and  to  another  third  part  under  another 
lease  made  to  him  by  lessors  having  precisely  the  same  interest  in  such  other 
third  part.  And  it  appears  further  that  the  tenants  for  life  havinff  died,  and 
*4401  ^^^  remainder-men  in  tail,  who  *had  joined  in  such  leases,  having  also 
-'  died  without  issue,  the  Rev.  Edward  Southouse,  the  ultimate  remainder- 
man, who  was  no  party  to  the  leases  for  ninety-nine  years,  has  entered  by  his 
title  paramount,  and  avoided  such  leases,  and  evicted  the  parties  in  possession 
under  the  lease  of  Edward  Southouse  of  Manuden,  of  1795.  The  question, 
therefore,  is,  whether  an  eviction  by  the  ultimate  remainder-man  under  these 
circumstances  can  be  considered  a  breach  of  the  covenant  above  referred  to. 

Now  it  is  obvious  in  the  first  place,  that  such  eviction  is  not  an  eviction  by 
Edward  Southouse  of  Manuden  himself,  his  heirs  or  assigns,  or  any  one  claiming 
h^y  fromy  or  under  him  or  them :  it  is  an  eviction  by  a  person  claiming  by  title 
paramount  to  Edward  Southouse  of  Manuden.  If,  therefore,  such  eviction  can 
be  brought  within  the  terms  of  the  covenant,  it  must  fall  within  that  part  of  it 
which  provides  against  any  person  claiming  ''  by  the  acts,  means,  consent,  ne- 
glect, default,  privitv,  or  procurement  of  Edward  Southouse  of  Manuden,  or  any 
one  claiming  under  him.'' 

In  the  next  place,  it  does  not  appear  to  be  an  eviction  arising  from  the  a^U^ 
means,  or  procurement  of  the  lessor.  In  the  case  of  Butler  v.  Lady  Swinerton 
(Cro.  Jac.  657,  and  more  fully  reported  in  Palmer's  Rep.  339,  and  2  Roll.  Rep. 
286),  Sir  John  Swinerton,  the  lessor,  covenanted  for  quiet  enjovment  by  the 
leasee  against  the  disturbance  of  himself,  or  of  any  other  person  ''by  or  through 
his  means,  title,  or  procurement."  Sir  J.  Swinerton,  when  he  purchased,  had 
procured  the  conveyance  of  the  estate  to  be  made  to  himself  and  his  wife,  and 
to  the  heirs  of  himself;  and  after  his  death,  his  wife  evicted  the  lessee.  It  was 
held  by  the  Court,  that  the  wife  was  a  person  within  the  covenailt,  who  claimed 
^4411  ^^  ^^^  means  of  the  husband ;  for  if  he  had  not  j^rocured  the  fine  to  be 
^  *made  to  himself  and  his  wife,  she  would  not  have  had  any  estate.  In 
the  present  case,  no  act  is  done  by  the  lessor,  no  consent  is  given  to  the  evic- 
tion, there  is  no  privity,  no  procurement ;  and,  consequently,  3ie  only  words  of 
the  covenant,  if  any,  upon  which  a  breach  could  be  assigned,  would  be  the 
remaining  words  '<  neglect  or  default." 

Now  it  must  be  admitted,  that  the  eviction  would  have  been  prevented,  if 
Edward  Southouse  of  Manuden,  at  the  time  he  took  the  leases  for  ninety-nine 
years,  had  required  the  lessors  to  join  in  common  recoveries  to  cut  off  the  entails, 
and  if  the  lessors  had  complied  with  such  requisition.  The  question, is,  there- 
fore, whether  the  not  procuring  such  common  recoveries  to  be  suffered  was  a 
''  neglect  or  default"  in  Edward  Southouse  of  Manuden,  within  the  meaning  of 
the  covenant.  And  we  are  of  opinion  that  no  breach  of  covenant  could  be 
assigned  on  those  words,  unless  it  could  be  averred  in  the  declaration,  that  Ed- 
ward Southouse  of  Manuden,  at  the  time  the  leases  were  made  to  him,  had  the 
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power  or  means  of  procaring  each  common  reooyeries  to  be  suffered  by  his  les- 
sors, the  tenants  for  life  in  tail,  and  that  he  neglected  or  omitted  so  to  do. 
With  such  an  allegation  made  and  proTod,  we  think  an  action  of  coyenant  might 

Ciblj  be  maintainable,  but  not  without  it.  For  if  Edward  Southouse  of 
Luden  had  no  means  of  compelling  common  reooyeries  to  be  suffered  by  the 
lessors,  if  upon  his  requisition  they  refused,  it  can  hardly  be  said  that  he  was 
guilty  of  any  neglect  or  default  in  not  procuring  that  step  to  be  taken  which 
be  was  unable  to  compel.  It  may,  indeed,  show  a  want  of  discretion  in  Edward 
Southouse  of  Manuden,  that  he  took  leases  under  such  a  defeasible  title ;  but  a 
neglect  and  a  default  seem  to  imply  something  more  than  the  mere  want  of  dis- 
cretion with  respect  to  his  own  interests ;  something  like  the  breach  of  a  r#iio 
*duty  or  legal  obligation  existing  at  the  time ;  those  words,  in  their  pro-  '- 
per  sense,  implying  the  not  doing  some  act  to  secure  his  title  which  he  ought  to 
haye  done,  and  which  he  had  the  power  to  do ;  and  the  not  preyentin^  or  ayoid- 
ing  some  danger  to  the  title,  which  he  might  haye  preyented  or  ayoi&d.  And 
this  seems  to  agree  with  the  yiew  which  I^rd  Rosslyn  takes  of  a  eoyenant  yeiy 
similar  in  its  terms  to  the  present :  in  the  case  of  Lady  Gayan  v.  Pnlteney,  2 
Yes.  jun.  559,  the  Chancellor,  in  stating  his  opinion  that  (General  Palteney 
was  liable  upon  the  eoyenant  for  quiet  enjoyment  contained  in  the  leases  he 
had  granted,  which  had  been  ayoided  by  the  remainder-man,  says,  *'  to  all  vp- 
pearance  he  was  the  owner, — ^in  substance  he  was  the  owner,  for  it  was  aJwayt 
in  his  power,  by  an  easy  act,  to  make  himself  so,'*  And,  again,  '^the  tide 
might  haye  been  made  perfectly  absolute  in  him  by  a  trifling  expense  on  his 
part."  Now,  in  the  present  case,  it  does  not  appear  that  Edw.  Southouse  of 
Manuden  oyer  had  the  power  of  procuring  his  lessors  to  suffer  common  reooye- 
ries ;  it  does  not  appear  that  he  neglected  any  means  which  he  possessed,  of 
thereby  making  his  title  indefeasible :  on  the  contrary,  it  is  rather  to  be  in- 
ferred, from  the  recital  in  the  bonds  of  indemnity,  that  the  tenants  in  tail,  if 
they  had  not  actually  refused,  had  been  unwilling  to  suffer  reooyeries,  as  the 
bonds  were  expressly  giyen  by  them  to  ayoid  the  expense  of  such  proceedings. 
We  think,  therefore^  as  the  statement  of  facts  at  present  stands  upon  this  case, 
that  no  breach  could  be  assigned  upon  the  eoyenant  in  question,  and  that  we 
shall  certify  to  the  yice-Chancellor  accordingly. 
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▲OBEBD  UPON  BT  THE  JUDGES  IN  PURSUANCE  OF  THE  STATUTE  2  W.  4,  C.  39. 

It  IS  ORDERED,  That  eyery  writ  of  summons,  capias,  and  detainer  shall 
contain  the  names  of  all  the  defendants  [if  more  than  one]  in  the  action,  and 
shall  not  contain  the  names  of  any  defendant  or  defendants  in  more  actions 
than  one. 

It  is  further  ordered.  That  the  following  fees  shall  be  taken : 

£i,d. 
For  signing  all  writs  for  compelling  an  appearance,  whether  of  sum- 
mons, distringas,  capiat,  or  detainer,  and  whether  the  same  shall  be 
the  first  writ,  or  an  alias  or  pluries  writ :  and  whether  the  same  shall 
issue  into  the  same  county  as  the  preceding  writ,  or  into  a  different 
county,  -  -  .  .  .  .  -  -       0  2  6 

For  sealing  the  same,    -  .  .  .  .  .  0  0  7 

For  entering  an  appearance  for  eyery  defendant,      -  -  -       0  1  0 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by 
the  same  attorney,  and  in  that  case  for  eyery  additional  defendant,      0  0  4 
It  IB  FURTHER  ORDERED,  That  the  person  scrying  a  writ  of  summons  shall, 
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*4441  ^^^^  three  days  at  least  after  '^'sach  service,  endorse  on  such  writ  the 
^  day  of  the  week  and  month  of  such  seryice,  otherwise  the  plaintiff  shall 
not  he  at  liherty  to  enter  an  appearance  for  the  defendant  according  to  the 
statute ;  and  every  affidavit,  upon  which  such  an  appearance  shall  he  entered, 
ahall  mention  the  day  on  which  such  endorsement  was  made. 

It  18  FURTHER  ORDERED,  That  the  sheriff  or  other  officer  or  person  to  whom 
any  writ  of  capias  shall  he  directed,  or  who  shall  have  the  execution  and  return 
thereof,  shall,  within  six  days  at  the  least  after  the  execution  thereof,  whether 
by  service  or  arrest,  endorse  on  such  writ  the  true  day  of  the  execution  thereof; 
and,  in  default  thereof,  shall  be  liable  in  a  summary  way  to  make  such  com- 
pensation for  any  damage  which  may  result  from  his  neglect,  as  the  Court  or  a 
Judge  shall  direct. 

It  is  further  ordered.  That  the  second  rule  of  Hilary  term,  1832,  shall 
be  applicable  to  all  writs  of  summons,  diUringas,  capias,  and  detainer,  issued 
under  the  authority  of  the  said  act,  and  to  the  copy  of  every  such  writ. 

It  is  further  ordered.  That  any  alias  or  pluries  writ  of  summons  may, 
if  the  plaintiff  shall  think  it  desirable,  be  issued  into  another  county,  and  any 
alias  or  pluries  writ  of  capias  may  be  directed  to  the  sheriff  of  any  other 
county,  the  plaintiff  in  sucn  case  upon  the  alias  or  pluries  writ  of  summons 
describing  the  defendant  as  late  of  the  place  of  which  he  was  described  in  the 
first  writ  of  summons,  and  upon  the  alias  or  pluries  writ  of  capias  referring  to 
the  preceding  writ  or  writs  as  directed  to  the  sheriff  to  whom  they  were  in  fiict 
directed. 

*4451       *^^  ^^  FURTHER  ORDERED,  That  the  alias  or  pluries  writ  of  summons 
^  into  another  county  shall  be  in  the  following  form : — 

William  the  Fourth,  &c. 

To  C.  D.,  of  in  the  county  of  late  of  in  the 

county  of  [original  county].     We  command  you  as  before  [or,  often] 

we  have  commandecTyou,  &c.  [as  in  the  writ  of  summons.  No.  1,  in  the  sche- 
dule of  the  said  act]. 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following 
form: — 

WUliam  the  Fourth,  &c. 

To  the  sheriff  of  We  command  you,  as  heretofore  we  have 

commanded  the  sheriff  of  that  you  omit  not,  &c.  [as  in  the  writ  of 

capiasy  No.  4,  in  the  schedule  of  the  said  act]. 

It  is  further  ordered.  That  in  every  writ  of  distringas,  issued  under  the 
authority  of  the  said  act,  a  non  omittas  clause  may  be  introduced  by  the  plain- 
tiff, without  the  payment  of  any  additional  fee  on  that  account. 

It  is  further  ordered.  That  when  the  attorney  actually  suing  out  any 
writ  shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country,  the  name 
and  place  of  abode  of  such  attorney  in  the  country  shall  also  be  endorsed  upon 
the  said  writ. 

It  is  further  ordered.  That  if  the  plaintiff  or  his  attorney  shall  omit  to  in- 
sert in  or  endorse  on  any  writ  or  copy  thereof  any  of  the  matters  required  by  the 
*4461  ^^  ^^'  ^  be  by  him  inserted  therein  or  endorsed  thereon,  such  writ 
^  or  copy  thereof  shall  not,  on  that  account,  be  held  void,  but  may  be  set 
aside  as  irregular,  upon  application  to  be  made  to  the  Court  out  of  which  the 
same  shall  issue,  or  to  any  Judge. 

It  is  further  ordered.  That  upon  all  writs  of  capias,  where  the  defendant 
shall  not  be  in  actual  custody,  the  plaintiff  at  the  expiration  of  eight  days  after 
the  execution  of  the  writ,  inclusive  of  the  day  of  such  execution,  shall  be  at 
liberty  to  declare  de  bene  esse,  in  case  special  bail  shall  not  have  been  perfected ; 
and  if  there  be  several  defendants,  and  one  or  more  of  them  shall  have  been 
served  only  and  not  arrested,  and  the  defendant  or  defendants  so  served  shall 
not  have  entered  a  common  appearance,  the  plaintiff  shall  be  at  liberty  to  enter 
a  common  appearance  for  him  or  them,  and  declare  against  him  or  them  in 
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chief  and  de  bene  esse  against  the  defendant  or  defendants  who  shall  haye  been 
arrested  and  shall  not  have  perfected  special  bail. 

It  is  further  ordered,  That  in  case  the  time  for  pleading  to  any  declara- 
tion, or  for  answering  any  pleading  shall  not  haye  expired  before  the  K)th  day 
of  August  in  any  year,  the  party  called  apon  to  plead,  reply,  &c.,  shall  hare 
the  same  number  of  days  for  that  purpose,  after  the  24th  day  of  October,  as  if 
the  declaration  or  preceding  pleading  had  been  delivered  or  filed  on  the  24tli 
day  of  October ;  but  in  such  cases  it  shall  not  be  necessary  to  have  a  second 
rule  to  plead,  reply,  &o. 

It  is  further  ordered.  That  in  case  a  Judge  shall  have  made  an  order  in 
vacation  for  the  return  of  any  writ  issued  by  authority  of  the  said  act,  or  any 
writ  of  capias  ad  satisfaciendum,  fieri  facias^  or  elegit,  on  any  day  in  vacation, 
and  such  order  shall  have  been  duly  served,  *but  obedience  shall  not  p^ijy 
have  been  paid  thereto,  and  the  same  shall  have  been  made  a  rule  of  *- 
Court  in  the  term  then  next  following,  it  shall  not  be  necessary  to  serve  inch 
rule  of  Court  or  make  any  fresh  demand  of  performance  thereon,  bat  an 
attachment  shall  issue  forthwith  for  disobedience  of  such  order,  whether  the 
thing  required  by  such  order  shall  or  shall  not  have  been  done  in  the  mean- 
time. 

It  is  further  ordered,  That  if  any  attorney  shall,  as  required  by  the  said 
act,  declare  that  any  writ  of  summons  or  writ  of  capias  upon  which  his  name 
is  endorsed,  was  not  issued  by  him  or  with  his  authority  or  privity,  all  proceed- 
ing upon  the  same  shall  be  stayed  until  further  order. 

It  is  further  ordered,  That  every  declaration  shall  in  future  be  entitled, 
in  the  proper  Court,  and  of  the  day  of  the  month  and  year  on  which  it  is  filed 
or  delivered,  and  shall  commence  as  follows : — 

Declaration  after  Bommons. 

Venue.  A.  B.,  by  E.  F.  his  attorney,  [or  in  his  own  proper  person,]  com- 
plains of  C.  D.,  who  has  been  summoned  to  answer  the  said  A.  B.,  &c. 

Declaration  after  arrest,  where  the  party  is  not  in  custody. 

Venue.  A.  B.,  by  E.  F.  his  attorney,  [or  in  his  own  proper  person,]  com- 
plains of  C.  D.f  who  has  been  arrested  at  the  suit  of  the  said  A.  B.,  to. 


Declaration  where  the  party  is  in  custody. 

Venue.    A.  B.,  by  E.  F.  his  attorney,  [or  in  his  own  proper  person,]  com- 
plains of  C.  D.,  being  '''detained  at  the  suit  of  the  said  A.  B.,  in  the  pft^g 
custody  of  the  sheriff,  [or  of  the  Marshal  of  the  Marshalsea  of  the  Court  ^ 
of  King's  Bench,  or  of  the  Warden  of  the  Fleet.] 


Declaration  after  the  arrest  of  one  or  more  defendant  or  defendants,  and  where  one  or 
more  other  defendant  or  defendants  shall  have  been  served  only  and  not  arrested. 

Venue.  A.  B.,  by  E.  F.  his  attorney,  [or  in  his  own  proper  person,]  com- 
plains of  C.  D.,  who  has  been  arrested  at  the  suit  of  the  said  A.  B.  [or  beiDg 
detained  at  the  suit  of  the  said  A.  B.  as  before]  and  of  G.  H.,  who  has  been 
served  with  a  writ  of  capias  to  answer  the  said  A.  B.,  &c. 

And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  dedm- 
tion  shall  in  future  be  discontinued. 

TENTtRDEN,  J.  PaRRE, 

N.  C.  TiNDAL,  W.  BOLLAKD, 

LtNDHURST,  J.  B.  BOSANQUET? 

J.  Batlet,  W.  E.  Taunton, 

J.  A.  Park,  E.  H.  Alderson, 

J.  LiTTLEDALE,  J.  PaTTESON, 

S.  Gaseles,  J.  Gurnet. 

J.  Vauohan, 
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It  is  ordxbed,  That  the  writ  of  capias  and  distringas  which  shall  hereafter 
be  issued  out  of  the  superior  Courts  of  law  at  Westminster,  into  the  counties 
palatin0[|||f  Lancaster  or  Durham,  shall  be  directed  to  the  Chancellor  of  the 
county  palatine  of  Lancaster,  or  his  deputy  there,  or  to  the  Bishop  of  Durham, 
or  his  Chancellor  there,  and  shall  be  in  the  following  form : 

*449]  *  Writ  of  Disiringas. 

William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster,  or  his  deputy 
there;  or 

To  the  Beverend  Father  in  God,  by  Divine  Providence  Lord 

Bishop  of  Durham,  or  to  his  Chancellor  there,  greeting :  We  command  you, 
that  by  our  writ,  under  the  seal  of  our  said  county  psdatine,  to  be  duly  made 
and  directed  to  the  sheriff  of  our  said  county  palatine,  you  command  the  said 
sheriff  [or,  if  in  Durham,  that  bv  our  writ,  under  the  seal  of  your  Bishopric, 
to  be  duly  made  and  directed  to  the  sheriff  of  the  county  of  Durham,  you  cause 
the  said  sheriff  to  be  commanded]  that  he  omit  not  by  reason  of  any  liberty  in 
his  bailiwick,  but  that  he  enter  the  same  and  distrain  upon  the  goods  and  chat- 
tels of  C.  D.,  for  the  sum  of  forty  shillings,  in  order  to  compel  his  appearance 
in  our  Court  of  to  answer  A.  B.  in  a  plea  of  trespass  on  the  case, 

tor  debt,  or  as  the  case  may  be,]  and  how  he  shall  execute  that  our  writ,  that 
16  make  known  to  ns  in  our  said  Court,  on  the  day  of 

now  next  ensuing. 

Witness  at  Westminster,  the 

day  of  in  the  year  of  our  reign. 

Notice  to  be  sabsoribed  to  the  foregoing  writ. 

In  the  Court  of 

f  A.  B. Plaintiff, 

Between  <  and 

(CD. Defendant. 

Mr.  C.  D. 

Tak£  Notice,  That  I  have  this  day  distrained  upon  your  goods  and  chattels 
*4501  ^^  ^^^  ^^™  ^^  ^^^^^  shillings  *in  consequence  of  your  not  having  appeared 
-■  in  the  said  Court,  to  answer  to  the  said  A.  B.,  according  to  the  exigency 
of  a  writ  of  summons,  bearing  teste  on  the  day  of  , 

aDd  that  in  default  of  your  appearance  to  the  present  writ  within  eight  days 
inclusive  after  the  return  hereof,  the  said  A.  B.  will  cause  an  appearance  to  be 
entered  for  you,  and  proceed  thereon  to  judgment  and  execution,  or  [if  the  de- 
fendant be  subject  to  outlawry]  will  cause  proceedings  to  be  taken  to  outlaw 
you. 

Writ  of  Capias. 

William  the  Fourth,  &o. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster,  or  his  deputy 
there;  or 

To  the  Reverend  Father  in  God,  by  Divine  Providence  Lord 

Bishop  of  Durham,  or  to  his  Chancellor  there,  greeting :  We  command  you, 
that  by  our  writ,  under  the  seal  of  our  said  county  palatine,  to  be  duly  made 
and  directed  to  the  sheriff  of  our  said  county  palatine,  you  command  the  said 
sheriff  [or,  if  in  Durham,  that  by  our  writ,  under  the  seal  of  your  Bishopric,  to 
be  duly  made  and  directed  to  the  sheriff  of  the  county  of  Durham,  you  cause 
the  said  sheriff  to  be  commanded]  that  he  omit  not  by  reason  of  any  liberty  in 
his  bailiwick,  but  that  he  enter  the  same,  and  take  C.  D.,  of  if  he 

shall  be  found  in  his  bailiwick,  and  him  safely  keep  until  he  shall  have  given 
him  bail  or  make  deposit  with  him  according  to  law  in  an  action  on  premises 
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tor  of  debt,  &c.]  at  the  suit  of  A.  B.,  or  until  the  said  G.  D.  shall  by  other 
ftwful  means  be  discharged  from  his  custody,  and  *that  he  further  cos^  nifx^ 
mand  him,  that  on  execution  thereof,  he  do  deliver  a  copy  thereof  to  A  ^ 
said  G.  D.,  and  that  the  said  writ  do  require  .the  said  C.  D.  to  take  nonce,  that 
within  eight  days  after  execution  thereof  on  him,  inclusive  of  the  day  of  such 
execution,  he  should  cause  special  bail  to  be  put  in  for  him  in  our  Court  of 
to  the  said  action ;  and  that  in  default  of  his  so  doing,  such  pro< 
ceedings  may  be  had  and  taken  as  are  mentioned  in  the  warning  thereunder 
written  or  endorsed  thereon.  And  that  he  further  command  the  said  sheriff, 
that  immediately  after  the  execution  thereof,  he  do  return  that  writ  to  our  said 
Court,  together  with  the  manner  in  which  he  shall  have  executed  the  same,  and 
the  day  of  the  execution  thereof;  or  that  if  the  same  shall  remain  unexecated, 
then  that  he  do  so  return  the  same  at  the  expiration  of  four  calendar  months, 
from  the  date  thereof,  or  sooner  if  he  shall  be  thereto  required,  by  order  of  the 
said  Court  or  by  any  Judge  thereof. 

Witness  at  Westminster  the  day  of 

Memorandam  to  be  subBcribed  to  the  writ 

N.  B.  This  writ  is  to  be  executed  within  four  calendar  months  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  warning  to  the  defendant. 

1.  If  a  defendant  bein^  in  custody  shall  be  detained  on  this  writ,  or  if  a 
defendant  being  arrested  thereon  shall  so  to  prison  for  want  of  bail,  the  plain- 
tiff may  declare  against  such  defendant  before  the  end  of  *the  term  next  n^^^2 
after  such  detainer  or  arrest,  and  proceed  thereon  to  judgment  and  exe-  ^ 
cution. 

2.  If  a  defendant  being  arrested  on  this  writ  shall  have  made  a  deposit  of 
money,  according  to  the  statute  7  &  8  G.  4,  c.  71,  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a 
common  appearance  for  the  defendant  and  proceed  thereon  to  judgment  and 
execution. 

8.  If  a  defendant  having  given  bail  on  the  arrest,  shall  omit  to  put  in  special 
bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff  or  on  the  bail- 
bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ  and  not  arrested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after  snch 
service,  the  plaintiff  may  enter  a  common  appearance  for  such  defendant,  and 
proceed  thereon  to  judgment  and  execution. 

BSndorsementt  to  he  made  on  the  writ  of  Capicu. 

Bail  for  £  by  affidavit, 

or 

Bail  for  £  by  order  of  [naming  the  Judge  making  the  order], 

dated  the  day  of 

This  writ  was  issued  by  E.  F.,  of  ,  attorney  for  the  plaintiff 

[or  plaintiffs]  within  named, 
or 

This  writ  was  issued  in  person  by  the  plaintiff  within  named  [mention  the 
city,  town,  or  parish,  and  also  *the  name  of  the  hamlet,  street,  and  ^^53 
number  of  the  house  of  the  plaintiff's  residence,  if  any  such  there  be].     •■   • 

N.  C.  TiNDAL,  J.  Parke, 

Ltndhurst,  W.  Bolland, 

J.  BaYLEY,  J.  B.  BOSANQUST, 

J.  A.  Park,  W.  E.  Taunton, 

J.  LiTTLEDALE,  E.  H.  ALDIRSON, 

S.  Oabeleb,  J.  Patteson, 

J.  VaUQHAN,  J.  OURNEY. 
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MEMORANDA. 

Ths  Bight  Honoarable  Charles^  Lord  Tenterden,  Lord  Chief  Justioe  of  the 
Court  of  King's  Bench,  died  the  early  part  of  this  term ;  and  was  succeeded  by 
Sir  Thomas  Denman,  Knight,  his  Majesty's  Attorney-General,  who  was  called 
to  the  degree  of  the  coif,  and  gave  rings  with  the  motto,  '< Lex  omnibus  una** 
On  the  8  th  of  November  Sir  Thomas  was  sworn  into  office,  and  took  his  seat  on 
the  Bench  on  the  following  day. 

Sir  William  Home,  Solicitor-General  to  his  Majesty,  succeeded  to  the  office 
of  Attorney-General ;  and  John  Campbell,  of  Lincoln's  Inn,  Esquire,  one  of 
his  Majesty's  counsel^  was  appointed  Solicitor-General  to  his  Majesty,  and 
afterwards  received  the  honour  of  knighthood. 

On  the  first  day  of  this  term,  John  Beames,  Robert  Mounsey  Eolfe^  and 

Clement  Tudway  Swanston,  of  Lincoln's  Inn,  Esquires,  and  Henry  Hall  Joy, 

*4541  ^^  ^^  Inner  '''Temple,  Esquire,  having  been,  during  the  preceding  vaca- 

^  tion,  appointed  his  Majesty's  counsel,  were  called  within  the  bar,  and 

took  their  seats  accordingly :  and 

Mr.  Serjt.  Spankie  was  appointed  one  of  his  Majesty's  Serjeants,  and  took 
his  seat  within  the  bar  accordingly. 


END  or  mOHASLBiAS  TERM. 
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ARGUED  AND  DETERMINED 
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COURT   OF    COMMON    PLEAS, 

OTHER  COURTS, 


liloq  €tm, 


IN  THE  THIRD  TEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Ex  Parte  TATES.    Jan.  11. 

As  ftn  attorney  may  be  stmok  off  the  roll  of  this  Gonrt  upon  reading  a  role  for  strDdug 
him  off  the  roll  of  E.  B.,  so  he  may  be  readmitted  here  upon  reading  a  mle  of  K.  S. 
for  his  readmiflsion  in  that  Court. 

In  the  year  1828  Tates  was  struck  off  the  roll  of  attorneys  of  the  Court  of 
King's  Bench;  upon  affidavits  disclosing  his  oonyiction  for  a  miademeanour;  and 
shoray  afterwaras  he  was  struck  off  the  roll  in  this  Court  upon  reading  the  rale 
for  striking  him  off  the  roll  of  the  Court  of  King's  Bench. 

In  the  course  of  the  last  term  he  was  readmitted  an  attorney  of  the  Court  of 
King's  Bench;  his  innocence  of  the  misdemeanour  having  been  established  to 
the  satisfaction  of  the  Judses ;  and  now 

Ludlowj  Serjt.,  moved  that  upon  reading  the  rule  for  his  readmission  in  the 
Court  of  King's  Bench,  he  ^should  be  readmitted  in  this  Court  without  p«^ 
payment  of  arrears  of  duty  or  fine.  ** 

Park,  J.(a)  Inasmuch  as  he  was  struck  off  the  roll  of  this  Court  upon 
reading  the  former  rule  of  the  Court  of  King's  Bench,  I  think  we  should  ngw 
act  on  the  present  rule  for  his  readmission.  Bule  absolute. 

(d\  Tindal,  G.  J.,  was  absent  during  the  first  four  days  of  this  term,  on  aeooimt  of 
the  deoease  of  a  near  relation. 
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FAIBCLOTH  v.  GURNEY,  Clerk.    Jan.  12. 


The  Court  declined  to  hear  a  role  for  setting  aside  an  annnity»  npon  its  appearing  that 
the  rule  had  not  been  obtained  on  behalf  of  the  grantor,  but  on  behiJf  of  a  party  who 
had  porohased  the  annuity  from  an  assignee,  and  who  raised  objections  to  avoid  com- 
pleting his  purchase. 

Ste^heuj  Seijt.,  had  obtained  a  rule  nisi  to  set  aside,  npon  a  great  variety  of 
objections,  an  annnity  granted  by  the  defendant. 

WUde,  Seijt.,  who  now  opposed  the  rule,  said  it  appeared  from  the  affidavits 
filed  in  support  of  the  rule,  that  the  annuitv  was  secured  on  ecclesiastical  pro- 
perty and  certain  policies  of  insurance  in  which  tbe  srantor  bad  a  reversionary 
interest;  that  the  grantor  having  become  insolvent,  nis  assignee  bad  made  an 
arrangement  with  the  grantee  of  the  annuity  to  sell  tbe  annuity  and  the  re- 
versionary interest  in  the  policies ;  that  tbe  wbole  bad  been  sold  by  auction, 
after  tbe  annuity  bad  been  paid  for  several  years  without  objection ;  and  that 
the  purchaser,  becoming  unwilling  to  complete  his  purchase,  had  resorted  to 
a  conveyancer  to  start  objections.  The  conveyancer  suggested  no  less  than  six, 
upon  which  he  said  the  opinion  of  the  Court  must  be  obtained  before  the  pur- 
*4571  ^^^^^'  could  safely  proceed;  whereupon  this  ^application  was  made, 
^  Oumey  contributing  an  affidavit  that  though  he  bad  not  before  been 
aware  that  there  were  legal  objections  on  which  he  could  set  aside  his  grant,  he 
had  always  esteemed  himself  grievously  used  by  the  grantee. 

Wilde  contended,  therefore,  that  the  application  was  a  mere  experiment  to 
obtain  tbe  opinion  of  the  Court  upon  a  matter  not  in  litigation,  and  that  the 
Court  would  not  entertain  the  motion  unless  it  were  made  bond  fide  on  the  part 
of  the  grantor.  That  could  not  be  the  case  here,  for  though  he  had  contributed 
an  affi<&vit  of  facts  connected  with  the  grant,  be  did  not  state  that  the  applica- 
tion was  made  on  his  behalf.  [Alderson,  J.  It  can  scarcely  be  so,  for  it  is 
his  interest  to  uphold,  not  to  defeat  the  sale  of  tbe  annuity.] 

The  Court  here  called  on  Stephen  to  show  that  the  application  was  made 
bond  fide  on  behalf  of  Gumey,  and  upon  his  fiuling  to  do  so,  declined  to  hear 
him  farther. 


SHARP  V.  GREY.    Jan.  11. 

A  eoach  proprietor  is  bound  to  convey  his  passengers  in  road-worthy  vehicles,  and  if  an 
accident  happen  from  a  defect  In  construction,  the  proprietor  is  liable,  although  the 
defect  be  out  of  sight  and  not  discoverable  upon  ordinary  examination. 

AsstTMPsrr  against  a  coach  proprietor  and  common  carrier,  for  failing  in  bis 
undertaking  to  convey  tbe  plaintiff  safely  from  Chertsey  to  London. 

The  axletree  of  the  defendant's  coach  broke  on  the  journey,  whereby  the 
plaintiff  was  thrown  off,  his  limbs  fractured,  and  considerable  loss  and  expense 
incurred  in  his  cure. 

It  appeared  that  tbe  axletree  was  an  iron  bar,  which,  excepting  the  armspro- 
*4581  J^^S  ^^  ^^®  wheels,  was  ^enclosed  in  a  frame  of  wood  consisting  of 
-^  four  pieces  bound  togetiier  by  damps  of  iron.  The  clamps  were  fastened 
with  screws. 

Before  tbe  journey  tbe  defendant's  servants  bad  examined  this  part  of  tbe 
vehicle  in  the  usxud  way,  when  no  defect  was  obvious  to  tbe  sight;  but  unon  in- 
vestigation after  the  accident,  a  defect  was  discovered  in  that  portion  of  the  iron 
bar  which,  being  embedded  in  the  wood  work,  oould  only  be  examined  by  un- 
screwing tbe  iron  clamps,  and  taking  off  tiie  wooden  frame. 

A  mail  contractor  proved  that  it  is  not  usual,  previous  to  journeys,  to  examine 
tbe  iron  of  tbe  axletree  by  opening  its  wooden  frame,  and  that  such  a  praotieo 
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ascertaining  what  was  the  preoise  direction  to  tiie  jory  in  thia  cause,  bat  the 
learned  Jndee  reports,  himself,  that  he  did  not  say  that  the  delay,  to  be  jnsti* 
fiable,  must  be  a  delay  for  the  pnrposR  of  the  voyage,  except  thai  the  yesael, 
which  was  a  yacht,  should  arrive  safely  at  its  place  of  destination.  That  cer- 
tainly '^'produced  an  impression  on  the  jury,  b^use  they  found  for  the  r^A^ 
plaintiff,  ''  considering  that  the  vessel  was  a  yacht."  It  is  impossible  to  *- 
sustain  that  verdict,  ror  the  jury  should  have  been  told  that  if  that  was  the 
ffround  on  which  they  determined,  the  verdict  ought  to  have  been  for  the  de- 
fendant. We  think,  therefore,  that  there  should  be  a  new  trial;  the  costs  to 
abide  the  event. 

Gasslsb,  J.,  concurred. 

BosANQUET,  J.  I  am  of  opinion  there  has  been  a  miscarria^  in  this  caose, 
and  that  the  verdict  is  inconsistent  with  the  law  laid  down  in  Palmer  v.  Ms^ 
shall.  The  only  question  is,  whether  this  miscarriage  is  to  be  ascribed  to  an 
omission  in  the  direction  given  to  the  jury  by  the  learned  Judge  who  presided 
at  the  trial.  He  reports  that  he  did  not  expressly  say  the  delay  ought  to  have 
been  a  delay  for  the  purposes  of  the  voyage  (no  purposes  of  the  voyage  appear- 
ing), except  that  the  vessel,  which  was  a  pleasure  yacht,  should  arrive  nfe  at 
its  place  of  destination.  But  this  Court  has  decided,  that  the  circumstance  of  the 
vessel  being  a  pleasure  yacht  is  not  a  sufficient  reason  for  the  delay;  and  the  men- 
tion of  the  term  pleasure  yacht  seems  to  have  misled  the  jury,  for  they  found  their 
verdict  ^'  considering  that  the  vessel  was  a  yacht."  I  think,  therefore,  there 
should  be  a  new  trial,  but  that,  under  the  doubt  as  to  the  precise  effect  of  the 
direction  to  the  jury,  the  costs  should  abide  the  event. 

Alderson,  J.  I  am  of  the  same  opinion  as  before,  that  this  delay,  to  be 
justifiable,  should  have  been  a  delay  for  the  purpose  of  the  voyage,  as  waiting 
for  a  wind,  provisions,  or  the  like.  But,  as  the  delay  was  not  for  the  purpose 
of  the  voyage,  I  think  the  rule  for  a  new  trial  should  be  made         Absolute. 


♦PKASER  t;.  CASE.     Jan,  16,  [*464 

A  duirmgat  under  2  W.  4,  o.  89,  must  be  issued  expressly  for  one  of  two  purposes,  eiUier 
to  compel  appearance  or  with  a  view  to  ontlawry ;  not  in  the  altematiTe. 

The  defendant  being  applied  to  in  July  last  for  payment  of  a  debt  due  to  the 
plaintiff,  promised  to  settle  it  on  the  following  Saturday. 

The  plaintiff's  derk  called  on  that  day  at  the  defendant's  house,  when  he 
was  informed  by  the  defendant's  wife  that  the  defendant  was  gone  to  Africa; 
and  upon  calling  again  on  the  14th  of  November  to  serve  him  with  a  writ  of 
summons,  was  informed  he  was  still  abroad. 

Wtldej  moved  for  a  writ  of  distringas  under  2  W.  4,  c.  39,  s.  3,  in  furthe^ 
ance  of  Uie  plaintiff's  proceedings. 

Fer  Oariam,  Under  that  statute  a  distringas  may  be  obtained,  either  to 
compel  an  appearance,  or  with  a  view  to  outlawry.  If  the  party  is  noi  abroad, 
the  Court  will  not  issue  a  distringas  with  a  view  to  outlawry.  If  there  is  rea- 
son for  thinking  he  is  abroad,  they  will  not  issue  one  to  compel  an  appeamioe. 
You  must  make  out  one  case  or  the  other ;  or  at  least,  under  the  present  cir- 
cumstances, elect  for  which  purpose  the  distringas  shall  issue. 

Wilde  elected  a  distringas  to  compel  appearance. 


*LANCUM  v.  LOVELL.    Jan.  21.  P465 

In  an  action  for  a  toll  claimed  on  a  public  road,  persons  who  hare  revised  to  pay  tbe 
toll  are,  from  necessity,  competent  to  give  eyidence,  notwith8tandlI^^  their  interest  in 
the  result  of  the  cause. 
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Assumpsit  for  toll  trayerse.    Plea,  general  issue. 

At  the  trial  the  defendant  called  seyeral  witnesses  to  prove  that  they  had  used 
the  way  in  question,  a  public  road  passing  the  borough  of  Northampton^  with- 
out payment  of  any  toll :  in  some  cases  when  no  demand  had  been  made,  in 
other  cases  where  toUs  had  been  demanded  and  refused.  It  was  objected  by 
the  plaintiffi  that  these  witneases  were  incompetent,  inasmuch  as  the  verdict  in 
the  present  case  might  be  given  in  evidence  against  them,  if  an  action  should 
be  brought  against  them  for  the  toll;  and  the  case  of  Lord  Falmouth  v,  Greorge, 
5  Bingh.  286,  was  relied  upon  in  support  of  that  objection.  On  the  authority 
of  that  case  Tindal,  C.  J.,  before  whom  the  cause  was  tried,  allowed  the  object 
tion,  but  gave  the  defendant  leave  to  move. 

A  verdict  having  been  found  for  the  plaintiflf,  a  rule  nisi  was  obtained  for  a 
new  trial  on  several  grounds,  and  among  them,  on  the  ground  that  these  wit- 
nesses ought  not  to  have  been  excluded. 

After  hearing  Wilde^  Serjt.,  against  the  rule,  and  Janes,  Seijt.,  in  support  of 
it,  the  Court  requested  that  the  question  of  evidence  might  be  argued  before  all 
the  Judses ;  accordinglv,  the  day  before  this  term  commenced,  fourteen  of  the 
Judges  being  assembled  in  the  Exchequer  Chamber, 

Chilton^  on  this  point  only,  again  snowed  cause  against  the  rule  for  a  new 
trial. 

*4661  '^^^  witnesses  in  question  were  properly  excluded,  '^'because  the  ver- 
^  diet  in  this  cause  would  have  been  evidence  against  them,  so  that  they 
had  an  immediate  interest  in  the  result  of  the  cause.  That  has  always  been 
deemed  an  insuperable  ground  of  exclusion.  Gilb.  Evid.  107,  Bull.  N.  P.  284, 
Walton  V.  Shelley,  1  T.  R.  296;  Bex  v.  Bray,  Cas.  Temp.  Hard.  360;  Buke 
of  Somerset  v.  France,  1  Str.  661 ;  Hockly  v.  Lamb,  1  Ld.  Baymd.  731 ;  Har- 
vey V.  Collison,  1  Selw.  N.  P.  439 ;  Anscomb  v.  Shore,  1  Taunt.  261 ;  Earl  of 
Chinricard  v.  Denton,  1  Gwill.  360;  Bent  i;.  Baker,  3  T.  R.  27;  Smith  v. 
^ager,  7  T.  R.  62;  Rhodes  v.  Ainsworth,  1  B.  &  Aid.  87;  Wyndham  v. 
Chetwynd,  1  Burr.  414.  To  say  nothing  of  Lord  Falmouth  v.  George,  which 
may  be  considered  as  under  reconsideration  on  this  occasion,  the  present  case 
cannot  be  distinguished  from  The  Company  of  Carpenters,  &c.,  in  Shrewsbury 
V,  Hayward,  Dougl.  373,  where  it  was  held  that  a  person  who  had  acted  in 
breach  of  an  alleged  custom  was  not  a  competent  witness  to  disprove  the  exis- 
tence of  the  custom. 

It  may  be  urged  on  the  other  side  that  such  evidence  ought  not  to  be  ex- 
cluded in  the  case  of  public  rights,  which  affect  all  the  king's  subjects ;  but 
that  ar^ment  is  met  by  the  case  just  cited,  in  which  the  custom  set  up  by 
the  plaintiffs  affected  all  the  king's  subjects.  The  only  exception  to  the  rule 
of  exclusion  in  oases  of  interest,  is  that  pointed  out  by  Buller,  J.,  Bull.  N.  P. 
289,  namely,  that  a  party  who  has  an  interest  will  be  admitted  where  no  other 
evidence  can  reasonably  be  expected :  Oilb.  flvid.  114,  Evans  t;.  Williams, 
7  T.  R.  481,  n. ;  Lock  v.  Hayton,  Forteso.  246;  Goodtitle  v.  Welford,  Dougl. 
140.  Here  other  evidence  might  be  adduced.  The  servants  of  those  whose 
*4671  '^'^^'^^S^  passed  the  gate  might  have  been  called,  or  the  witnesses  might 
^  have  paid  under  protest:  Rex  v.  Carpenter,  2  Show.  47;  City  of  Lon- 
don V.  Water  Bailiff,  1  Yentr.  351. 

Sir  Jafnet  ScarhU  in  support  of  the  rule.  Witnesses  are  not  excluded 
becAuse  the  verdict  in  the  cause  may  be  evidence  for  or  against  them,  but 
because  they  have  an  interest  in  the  result  of  the  cause :  the  admissibility  of 
the  verdict  for  or  against  the  witness  is  often  a  test  of  the  existence  of  the 
interest;  but  it  is  the  interest  which  disqualifies  him,  and  not  the  circumstance 
tiiat  Uie  verdict  may  be  given  in  evidence  for  or  a^^st  him.  Now,  to  the 
rule  of  incompetency  from  interest,  and  to  the  admissibility  of  a  verdict  in 
evidence,  Read  v.  Jaokson,  1  East,  355,  there  are  several  admitted  exceptions. 
One  of  them  is  Uie  case  of  a  claim  which  affects  all  the  king's  subjects;  as  a 
okim  to  toll  on  a  public  road.    The  interested  witness,  there,  is  a  witness  of 


664  Lancum  v.  Lovell.    H.  T.  1833.  [467 

neoessity,  because  none  can  be  found  who  are  at  once  noi  iniereated^  and  have 
any  correct  knowledge  about  the  matter  in  dispute.  In  the  present  case  the 
seryantfl  of  those  whose  carriages  passed  without  impediment  might  not  know 
that  their  employers  paid  a  composition  for  passing :  the  employers  alone  could 
state  the  fact  correctly.  Claims  against  the  public  may  be  divided  into  two 
classes :  1.  Those  which  affect  a  portion  of  the  public,  as  the  inhabitants  of  a 
manor,  parish,  or  tovmship,  or  persons  of  a  particular  Tocation.  2.  Those 
which  affect  ail  the  king's  subjects.  In  the  first  class  the  testimony  of  inte- 
rested witnesses  is  excluded  by  common  law,  because  it  is  possible  to  procure 
other,  and  less  exceptionable  testimony ;  but  in  claims  which  Ml  under  the 
second  class,  witnesses  are  admitted  notwithstanding  their  interest,  from  the 
impossibility  of  ^procuring  other  testimony.  This  distinction  reconciles  r^^co 
all  the  cases ;  for  The  Company  of  Carpenters,  in  Shrewsbury  v.  Hay-  I- 
ward,  and  Lord  Falmouth  v.  George,  may  be  ranged  wiUiin  the  first  class.  To 
receive  the  evidence  of  those  only  who  paid  the  toll  would  be  to  receive  evidence 
only  on  one  side.  Our.  adv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  in  C.  B.  by 

Park,  J.  This  was  an  action  of  assumpsit  for  toll  for  passing  through  the 
borough  of  Northampton,  tried  before  the  Lord  Chief  Justice  of  this  Comt, 
when  a  verdict  was  found  for  the  plaintiff.  A  motion  was  made  by  leave 
reserved  at  the  trial,  to  set  aside  this  verdict  upon  several  grounds,  upon  which 
it  is  not  now  necessary  to  give  an  opinion.  But  there  is  one,  upon  whi^^  I  am 
now  to  proceed  to  deliver  the  unanimous  judgment  of  this  court :  it  is  also  an 
opinion  in  which  all  the  Judges  of  England  concur.  At  the  trial  of  this  canse 
several  witnesses  were  proposed  to  be  called  on  the  part  of  the  defendant,  to 
prove  that  they  had  used  the  way  in  question  without  payment  of  any  toll,  in 
some  cases  where  no  demand  had  been  made,  and  in  other  cases  where  the  toll 
had  been  demanded,  and  refused  to  be  paid.  This  evidence  was  objected  to  as 
incompetent,  by  the  counsel  for  the  plaintiff,  inasmuch  as  the  present  verdict, 
it  was  contended,  might  be  given  in  evidence  against  them,  if  an  action  shoold 
be  brought  against  them  for  the  toll.  In  support  of  this  objection,  the  case  of 
Lord  Falmouth  v,  George,  5  Bingh.  286,  was  relied  upon,  and  much  pressed 
upon  the  Chief  Justice :  and  I  believe  I  may  say  in  his  presence,  that  althonch 
his  leaning  was  against  the  objection  made  to  the  incompetency  of  ue 
^witness,  yet,  upon  the  authority  of  that  case,  his  lordship  allowed  it,  rtARQ 
giving  the  defendant  leave  to  move  the  court.  The  question  then  is,  ^ 
are  these  witnesses  admissible  or  not  f 

This  case,  and  the  question  arising  upon  this  point,  are  of  great  importance, 
and  of  frequent  occurrence,  and  therefore  the  court  were  desirous  of  having  ^e 
point  set  at  rest  upon  the  highest  judicial  authority.  Accordingly,  we  requested 
the  other  judges  of  the  other  courts  of  Westminster  Hall  to  permit  this  single 
point  to  be  heard  before  them ;  and  the  day  before  this  term  it  was  accordingly 
argued  by  one  counsel  on  each  side,  before  fourteen  judges,  and  they  agree 
unanimously;  and  the  Lord  Chief  Justice  of  this  Court,  being  unavoidM>ly 
absent  at  the  argument,  authorises  me  to  say  that  he  fully  concurs. 

Whether  it  would  be  possible  to  support  the  case  of  Lord  Falmouth  v.  Geoi^ 
by  supposing  it  savoured  more  of  a  private  than  of  a  public  right,  I  do  not  think 
it  worth  whUe  to  discuss.  Because,  in  this  case  of  Lawrence  v,  Lovell,  there 
can  be  no  doubt  that  this  was  a  matter  in  which  every  subject  of  the  king  has 
an  interest;  and  if  any  one  man,  because  he  has  passed  that  way  unmolested  or 
resisting,  and  therefore  having  an  interest,  is  rejected,  every  individual  in  the 
kingdom  is  equally  exceptionable.  The  court,  and  the  other  judges  therefore 
wish  this  case  to  be  plaocKi  upon  this  broad  ground,  that  this  is  a  public  right, 
in  which  all  mankind  are  interested;  and  if  such  an  objection  to  witnesses  were 
allowed  to  prevail,  a  man  would  have  only  to  set  up  a  toll  or  any  other  claim 
as  against  all  the  world,  and  no  man  who  had  used  the  way,  could  be  called  to 
controvert  or  contradict  the  claim;  although  he  had  uniformly  resisted  the 
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yielding  to  such  a  demand.  It  is  of  oourse,  therefore^  as  it  seems  to  ns,  that 
*4701  ^^^^  witnesses,  of  necessity,  must  be  ^admissible.  It  was  said  at  the 
^  bar  the  other  day,  that  the  servants  of  the  masters,  whose  carriages 
passed,  might  be  called.  But  that  wonld  not  be  sufficient,  for  it  would  then 
be  alleged,  even  if  the  servants  swore  that  they  passed  without  paying,  that  it 
by  no  means  followed  that  the  masters  did  not  compound  for  the  tqlls,  a  prac- 
tice not  uncommon,  and  of  which  the  servants  might  not  be  cognisant.  The 
only  persons  who  could  give  satisfactory  proof,  are  those  who  could  absolutely 
prove  that  they  being  the  owners  of  carts  or  other  carriages,  continually  passed  ; 
and  that  no  demand  had  ever  been  made  upon  them ;  or,  if  made,  had  been 
uniformly  resisted  by  them.  It  appears,  therefore,  that  this  case  falls  expressly 
within  Mr.  Justice  BuUer's  second  exception  to  the  general  rule,  that  no  person 
interested  can  be  a  witness;  namely,  that  a  party,  who  has  an  interest,  will  be 
admitted,  where  no  other  evidence  can  reasonably  be  expected :  Bull.  N.  P.  289, 
Now  how  can  any  other  evidence  be  reasonably  expected  to  rebut  a  claim  made 
against  every  individual  subject  of  the  realm,  but  that  of  some  of  the  subjects 
of  the  king? 

The  Court  has  been  much  pressed  with  the  case  of  The  Company  of  Car- 
penters, fto.,  in  Shrewsbury  v.  Hay  ward,  Doug.  378,  where  it  was  held,  that  a 
person  who  had  acted  in  breach  of  an  alleged  custom  was  not  a  competent  wit- 
ness to  disprove  the  existence  of  the  custom,  namely,  that  he  had  worked,  being 
a  Tcndent  in  Shrewsbury,  without  molestation  as  a  carpenter  there,  although  he 
tccw  not  free  of  the  company,  nor  an  apprentice  nor  journeyman.  On  that  case 
it  is  to  be  observed,  that  it  was  not  a  case  affecting  aU  the  king's  subjects,  but 
only  a  particular  class  of  tradesmen,  in  a  particular  town :  in  the  next  place  it 
was  decided  expressly  on  the  ground  that  they  were  not  witnesses  of  necessity, . 
*4711  ^^^  ^^'  ^^^^^^  Buller  '^'says  ''  the  objection  to  the  witness  produced  for 
-^  the  defendant  is  certainly  decisive :  for  it  is  not  true  that  he  could 
have  had  no  other  sort  of  witnesses.    The  employers  might  have  been  wit- 


The  result  of  the  whole  is,  therefore,  that  we  are  of  opinion,  that  the  right 
claimed  is  a  public  right,  in  which  all  the  king's  subjects  are  interested :  and 
that  consequently  the  right  on  the  one  hand,  and  the  resistance  on  the  otheri 
can  only  be  substantiated  or  resisted  by  the  subjects  of  the  king,  who  are  sM 
equally  interested;  and,  therefore,  the  rule  for  the  new  trial  must  be  made  ab- 
Bointe.  Rule  absolute. 


(IN  THE  EXCHEQUER  CHAMBER.) 

BALHE  and  Others,  Assignees  of  BANKHART  and  BENSON,  BankruptSi 
V.  HDTTON,  JBWI80N,  INGHAM,  WOOD,  and  Others. 

A  Bheriif  who  has  seized  goods  under  a  fi.  fa.,  and  has  sold  and  delivered  them  after  a 
secret  act  of  banloraptey  oommitted  by  the  defendant,  bat  before  a  oommisaion  issues 
against  him,  is  liable  in  trover  to  the  assignees  under  the  oommiasion. 

Upon  error  from  the  Court  of  Exchequer,  the  judgment  of  this  Court  was 
now  delivered  as  follows : — (a) 

Patteson,  J.  This  was  an  action  of  trover  by  the  assignees  of  a  bankrupt 
firm  in  which  the  jury  found  a  special  verdict  as  follows : — 

C.  Bankhart  and  W.  Benson,  the  bankrupts,  for  several  years  before  and  up 

*4721  ^  ^^^  ^^^^  ^^  ^^^  issuing  the  commission  ^hereinafter  mentioned, 

^  carried  on  the  business  of  worsted  spinners,  in  partnership,  at  Bowlingi 

(a)  This  case  was  argued  in  Trinitjr  vacation. 

The  arguments  are  so  fiiUy  stated  in  the  judgment,  that  it  would  be  improper  to  re- 
peat them  here. 
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within  the  honour  of  Pontefract,  in  the  eounty  of  York.  On  the  27th  of  Oc- 
tober, 1825,  Bankhart  and  Benson  were  indebted  to  the  defendants,  H.  W. 
Wood,  J.  W.  Wood,  and  M.  W.  Wood,  in  a  sam  of  money  exceeding  3500^ 
for  wool  sold  and  delirered,  and  npon  that  day,  at  the  request  of  the  Biid 
Messrs.  Wood,  executed  a  warrant  of  attorney  for  securing  that  sum,  and  mA 
further  advances  as  in  the  whole  should  amount  to  a  sum  not  exceedhig  5000^., 
which  warrant  of  attorney  was  filed  within  twenty-one  days  from  the  dste 
thereof,  pursuant  to  the  statute  6  G.  4,  c.  16 ;  and  judgment  by  nU  dtdt  wu 
entered  up  thereon  on  the  14th  of  November  following.  On  the  Slst  of  De- 
cember,  1825,  the  said  G.  Bankhart  and  William  Benson,  being  traders,  and 
indebted  to  the  petitioning  creditor  in  a  debt  sufficient  to  support  the  after- 
mentioned  commission,  committed  an  act  of  bankruptcy.  On  the  25th  of 
January,  1826,  the  defendant  Ineham  (Jewiaon  then  being  chief  bailiff  of  the 
honour  of  Pontefiract,  within  which  honour  he  has  the  execution  of  all  writs,  and 
appoints  his  own  deputies,  from  whom  he  takes  bonds  with  sufficient  sureties 
to  indemnify  him  from  the  acts  of  such  deputies),  by  virtue  of  a  wamnt 
directed  to  tfewison  and  his  deputy  (defendant  Ingham),  by  defendant  Hatton, 
the  then  sheriff  of  the  county  of  York,  founded  on  a  writ  of  fieri  fiunsA  issaed 
at  the  suit  of  the  said  defendants,  H.  W.  Wood,  J.  W.  Wood,  and  M.  W. 
Wood,  against  the  said  bankrupts,  under  the  judgment  aforesaid  retamable  on 
Monday  next  after  eight  days  of  the  Purification,  and  endorsed  to  levy  152U 
12«.  lOd,,  besides,  &c.,  seized  in  execution  certain  machinery  and  utennls  of 
the  said  bankrupts,  in  a  mill  occupied  by  them  at  Bowling  aforesaid.  On  the 
same  day  a  valuation  of  the  said  machinery  and  utensils,  together  with  the 
said  bankrupt's  tenant-right  in  the  said  '''mill,  was  made  by  the  defen-  j^^^g 
dant  Ingham,  amounting  altogether  to  the  sum  of  1485^.,  and  the  said  >- 
machinery  and  utensils,  and  tenant-right,  were,  on  that  day,  purchased  at  soch 
valuation  from  the  said  Ingham,  acting  on  behalf  of  the  chief  bailiff,  by  one 
Barker,  a  clerk  or  bookkeeper  of  the  said  Messrs.  Wood,  but  no  monej  wis 
paid  by  Barker  or  Wood  to  Ingham,  except  the  sheriff's  poundage  and  other 
costs  of  the  levy.  Immediately  upon  the  sale.  Barker  took  possession  of  the 
mill,  machinery,  and  utensils,  on  behalf  of  Messrs.  Wood,  and  retained  poesee- 
sion  until  the  17th  of  February  following,  when  the  machinery  and  ntensils 
were  sold  by  public  auction  for  the  sum  of  9641.  14s.  M.,  the  tenant4i|^t  in 
the  mill  remaining  unsold,  but  being  of  little  or  no  value,  and  the  proceeds  of 
such  sale  were  paid  over  by  Barker  to  Messrs.  Wood.  On  the  day  of  the  sale 
to  Barker,  Messrs.  Wood  agreed  to  indemnify  the  defendant  Ingham  firom  any 
action  for  making  the  levy,  and  a  bond  of  indemnity  was  afterwards  executed. 
On  the  21st  of  February,  1826,  a  commission  of  bankrupt  issued  against  Bank- 
hart and  Benson,  under  which  they  were  declared  bankrupts,  on  the  24th  of 
the  same  month.  Neither  the  sheriff  nor  the  chief  bailiff*,  nor  Ingham  knew 
or  had  any  notice  of  any  act  of  bankruptcy  by  Bankhart  and  Benson  before  the 
return  of  the  writ  of  fieri  facias. 

The  Court  of  Exchequer  has  given  a  very  elaborate  judgment,  and  has 
decided  that  the  verdict  should  be  entered  for  the  defendant  Jewison,  and 
against  the  defendant  Ingham.  Upon  which  judgment  a  writ  of  error  has  been 
brought.  The  decision  against  the  defendant  Ingham  proceeds  on  the  ^ond 
that  he,  being  the  bailiff  who  executed  the  writ  of  fieri  facias,  took  an  mdem- 
nity  from  the  execution  creditor,  and  is  therefore  identified  with  him.  Bnt 
the  Court  held  that  the  defendant  Jewison,  the  chief  bailiff,  whose  offioer 
Ingham  *wa8,  is  not  affected  by  this  circumstance.  I  confess  it  appears  ^^^ 
to  me,  as  at  present  advised,  that  if  Ingham  be  identified  with  the  exe-  ^ 
cution  creditor  in  consequence  of  what  he  has  done  in  the  course  of  execatiag 
the  writ,  Jewison  is  so  likewise.  Jewison  would  be  liable  for  all  acts  done  by 
Ingham  as  offioer,  even  for  any  extortion  committed  by  Ingham,  althoogh  oon« 
trary  to  his  express  orders.  Jewison  can  have  the  benefit  of  the  indemaity 
taken  by  Inghun,  and  is,  in  my  apprehension,  exactiy  in  the  same  oonditleB  as 
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logham.  However,  as  the  other  point  in  this  ease  is  the  moet  important  one, 
I  will  proceed  to  examine  it,  having  stated  only  this  mnch  upon  the  point  of 
indemnity,  lest  I  should  be  supposed  to  agree  entirely  with  the  Court  of  Ex- 
cheauer  upon  it. 

Tne  principal  question,  then,  is  this.  Is  a  sheriff  liable  to  an  action  of  trover 
at  the  suit  of  the  assignees  of  a  bankrupt,  where,  upon  a  fieri  facias  against  a 
trader  who  has  committed  a  secret  act  of  bankruptcy,  of  which  the  sheriff  is 
wholly  ignorant,  he  seizes  and  sells  ?  I  am  of  opinion  that  he  is  liable.  It 
has  been  so  considered  for  a  great  length  of  time,  and  though  I  admit  that  the 
case  of  Cooper  v.  Chitty,  reported  in  1  Burrow,  20,  and  mu(£  more  intelligibly, 
as  I  think,  in  Lord  Kenyon's  notes,  395,  does  not,  necessarily,  decide  the 
point,  because,  in  that  case,  the  sheriff  sold  the  goods  after  a  commission  of 
bankrupt  had  issued ;  yet  the  general  understanding  of  the  profession  has  long 
treated  that  case  and  the  subsequent  practice  as  decisive  of  this  question.  Ac- 
cordingly, in  the  case  of  Lazarus  v.  Waithman,  5  B.  Moore,  813,  t^e  Court  of 
Common  Pleas  expressly  so  held ;  and  in  that  case  the  old  authorities,  and 
particularly  Bally  v,  Bunninf ,  1  Lev.  173,  were  cited  by  counsel.  Afterwards 
iD  Price  v.  Helyar,  4  Bingh.  597;  1  Mo.  &  P.  541,  the  Court  of  Comm<m 
^4751  ^^^^  again  decided  in  the  same  '^'manner  on  the  same  ground,  and  ac- 

-'  cording  to  the  report  in  Moore  and  Payne  the  counsel  for  the  defendants 
cited  Boily  v,  Bunning.  The  Court  of  Excheouer  had  also  held  the  same  doc- 
trine some  time  before  in  the  case  of  Potter  v.  Starkie,  4  M.  &  S.  260,  and  also 
in  Lazarus  v,  Waitman.  I  do  not  think  it  necessary  to  enter  into  a  full  exa- 
nunation  of  the  reasoning  of  Lord  Mansfield  in  Cooper  v,  Chitty.  I  agree  in 
much,  though  not  in  all,  that  is  said  on  that  subject,  in  the  judgment  of  the 
Court  of  Exchequer  in  this  case,  but  I  dissent  from  the  conclusion  which  is 
drawn  in  that  judgment.  Looking  at  the  subsequent  authorities,  and  at  the 
uniform  practice  in  modern  times,  I  cannot  consider  this  question  as  res  integra, 
and  should  not  think  myself  justified  in  overruling  the  decisions  of  so  many 
learned  Judges,  even  if  I  felt  that  in  the  absence  of  such  decisions  my  view  of 
the  law  would  probably  be  different.  But  I  by  no  means  say  that  it  would  be 
different.  The  first  authority,  namely,  Baily  v,  Bunning,  is  cited  as  having 
determined  this  point  the  other  way.  Now  if  I  am  not  bound  by  the  sevenu 
modem  decisions  on  the  subject,  I  certainly  am  not  bound  by  the  authority  of 
Baily  V.  Banning,  badly  and  imperfectly  reported  as  it  is  in  Levinz,  Siderfin, 
and  in  Comberbach ;  and  impossible  as  I  find  it  to  satisfy  my  mind  on  what 
ground  the  Court  in  that  case  really  did  proceed.  The  special  verdict  in  that 
case,  which  was  an  action  of  trover  against  the  judgment  creditor  and  the  bailiff 
of  a  liberty  having  the  return  of  writs,  is  plainly  imperfect,  for  it  finds  only  a 
demand  and  refusal,  but  not  a  conversion,  whereas  it  is  common  learning  that 
demand  and  refusal  are  evidence  only  of  a  conversion,  and  that  the  jury  must 
themselves  draw  the  conclusion.  Again,  the  verdict  puts  the  question  on  the 
t^-ray  taking,  and  according  '^'to  the  Beports  it  should  seem  that  the  Court 

-''  proceeded  on  the  ground  that  the  taking  was  not  unlawful,  which  is 
frequently  not  the  real  point  in  trover,  for  the  taking  may  be  lawful,  and  yet 
there  may  be  a  subsequent  unlawful  conversion.  The  verdict  is  general,  not 
guilty,  as  regards  the  execution  creditor,  and  rightly  so,  for  it  is  not  found 
that  he  interposed  in  the  seizure ;  and  it  is  expressly  found  that  the  goods  still 
remained  in  the  bailiff's  hands,  not  sold  nor  delivered  over  to  the  execution 
creditor;  and  yet  Baily  v.  Bunning  has  been  mentioned  by  Levinz  as  an  autho- 
nty  to  show  that  the  officer  shall  not  be  charged,  when  perhaps  the  party  shall; 
-^  inaccurate  are  the  Reports  of  that  day  respecting  this  case,  and  so  condu- 
siye  to  my  mind  that  no  reliance  can  be  placed  on  Baily  v.  Bunning  as  esta- 
blishing any  point  at  all.  Letchmere  v.  Thorowgood,  3  Mod.  326,  and  other 
places,  has  be«n  cited;  but,  if  possible,  it  b  worse  reported  than  Baily  v.  Bun- 
ning; the  only  point  was  there,  that  a  man  shall  not  be  made  trespasser  by 
rehution;  a  point  confirmed  in  Smith  v,  Milles,  1  T.  R.  475.     The  decision  in 
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the  action  of  trover  afterwards  brought  in  Letchmere  «.  Topladj,  is  plainly  bad 
law.     Cole  V.  Davies,  2  T.  R.  729,  is  but  a  Nisi  Prius  decision. 

Take  this  case^  then,  upon  legal  principles,  independent  of  all  authoritj. 
The  bankrupt  acts  say  that  the  commissioners  shall  deal  with  all  the  persoul 
property  of  the  bankrupt  of  which  no  execution  is  served  and  executed  at  the 
time  he  becomes  bankrupt.  How  deal  with  it?  By  assigning  it  to  the 
assignees.  In  order  to  effectuate  this  intention  of  the  legislature,  it  was  abso- 
lutely necessary  to  hold  that  the  property  was  in  the  assignees  by  relation  from 
the  time  of  the  act  of  bankruptcy,  otherwise  there  would  have  been  no  mode  of 
recovering  the  personal  property  which  had  *been  disposed  of  between  ^rrn 
the  act  of  bankruptcy  and  the  assignment.  This  relation  is  created  by  ^ 
the  statutes  of  bankrupt  in  effect,  as  much  as  if  it  had  been  expressly  enacted, 
and  manifestly  binds  ail  persons  except  the  king,  who  is  not  named  in  these 
statutes.  Now  the  action  of  trover,  which  is  the  form  of  the  present  action,  is 
founded  on  property,  and  as  the  assignees  have  the  property  by  reUtion,  it  fol- 
lows that  they  can  maintain  this  action  against  any  person  who  has  oonTerted 
the  goods  in  the  interval  between  the  acts  of  bankruptcy  and  the  action,  sub- 
ject always  to  the  limitation  of  two  months  introduced  by  statute  49  (}.  3,  c. 
121,  s.  2.  All  the  cases  from  the  time  of  the  bankrupt  acts  of  Eliiabeth  and 
James  I.  show  this;  and  indeed  it  is  on  this  principle  only  that  the  Court  of 
Exchequer  in  the  present  case  have  given  judgment  against  the  ezecation 
creditor  and  the  bailiff  Ingham.  The  action  of  trespass  is  very  different,  it  b 
founded  not  on  property  but  on  possession ;  and  where  there  is  no  actual  pos- 
session, but  right  of  property,  is  said  to  draw  to  it  possession,  that  is  onlj 
where  the  plaintiff  has  a  right  of  possession  at  the  time  of  the  trespass ;  here 
he  had  no  such  right,  except  by  relation,  and  the  cases  establish  that  a  man 
shall  not  be  made  a  trespasser  by  relation.  There  is  reason  in  such  a  mie,  for 
in  trespass  the  damages  are  unlimited  :  in  trover  they  are  limited  to  the  tahie 
of  the  property. 

It  being,  therefore,  clear  that  the  plaintiffs  had  by  relation  such  a  proper^ 
as  would  maintain  trover  against  all  persons  but  the  king,  the  question  in  this 
case,  as  it  seems  to  me,  is  reduced  to  this,  whether  the  character  of  the  sherif 
affords  a  defence  to  the  action.  The  bankrupt  acts  contain  no  clause  protect- 
ing the  sheriff;  they  speak  of  all  persons  being  bound  who  claim  under  the 
bankrupt ;  but  it  is  contended  that  the  sheriff  does  not  claim  under  the  bank- 
rupt :  yet  it  is  admitted  that  the  execution  creditor  who  puts  the  shenff 
'^'in  motion,  does  claim  under  the  bankrupt,  and  that  the  Tendee  from  pic^ipg 
the  sheriff  also  claims  under  him ;  but  it  is  said  that  the  sheriff  does  not  ^ 
I  cannot  assent  to  this  doctrine  at  all. 

It  is  said  to  be  hard  on  the  sheriff:  but  if  the  law  be  clear,  any  hardship 
arising  from  it  is  immaterial ;  and  it  is  not  found  practically  hard,  for  the 
offices  of  under  sheriff  and  of  bound  bailiff  are  coveted,  notwithstanding  the 
hardship  which  has  prevailed  many  years.  It  is  said  that  the  sheriff  is  infin- 
eibly  ignorant  of  the  facts :  so  is  the  execution  creditor ;  yet  he  is  not  excused 
if  he  join  in  the  execution ;  ignorance  therefore  alone  will  not  do.  Again,  the 
sheriff  is  often  as  invincibly  ignorant  in  cases  of  bills  of  sale,  whether  they  be 
fraudulent  or  not,  yet  he  is  obli^d  to  run  the  risk  :  nay  more,  where  he  knows 
of  an  act  of  bankruptcy  he  is  still  obliged  to  seise  under  a  fieri  facias,  and  for- 
merly was  obliged  to  sell,  for  ncn  constat  that  any  commission  will  issue; 
which  is  quite  as  hard  as  being  obliged  to  act  in  ignorance.     Whatever  hard- 

Toi  ™*^  ^^^^  ^^^  ^°^®^  formerly,  he  is  under  very  little  since  49  G.  S, 
c.  121 :  he  can  always  inquire  whether  any  act  of  bankruptcy  has  been  com- 
mitted; and  if  he  has  reason  to  suspect  that  there  has,  he  can  apply  to  the 
Court  for  protection  for  two  months,  after  which  he  is  safe. 

But  it  is  said  that  the  law  in  other  cases  makes  a  distinction  between  a  sheriff 
and  a  party.  As,  for  instance,  that  a  sheriff  may  justify  under  a  writ  of  execu- 
tion, but  the  party  must  show  not  only  a  writ  but  a  subsisting  judgment    No 
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doubt  that  is  so;  and  why?  Because  the  party  io  the  cause  who  is  liable 
only  in  case  he  has  been  personally  aoUye  in  the  seisure,  or  has  taken  the  goods 
or  their  produce  from  the  sheriff,  yet  having  put  the  sheriff  in  motion,  that  is, 
*4791  ^^^9  ^^  ^^^  ^^  ^^^^>  ^^  ^^  become  liable  at  all,  must  show  a  *cause 
^  for  sumg  out  the  writ ;  and  it  is  obvious  that  the  writ  itself  would  show 
no  cause ;  whereas  the  sheriff  does  nothing  till  after  the  writ  is  put  into  his 
hands,  and  acts  professedly  in  obedience  to  the  writ.  The  difference  in  the 
requisites  of  a  justification  between  the  sheriff  and  the  party  arises  not  from  the 
character  of  the  sheriff,  but  from  the  stage  of  the  proceedings  at  which  they 
respectively  interfere.  The  writ  commands  the  sheriff  to  take  goods  of  A. ;  he 
takes  goods  which  had  been  the  property  of  A.  and  are  still  in  his  possession, 
though  in  point  of  law  they  have  ceased  to  be  his  property,  if  certain  contin- 
gent events  happen ;  but  no  other  person  at  that  time  has  the  right  of  posses- 
sion ;  the  sheriff,  therefore,  is  not  liable  to  be  sued  in  trespass  by  the  person 
who,  by  the  happening  of  subsequent  events,  turns  out  to  have  had  in  law 
the  property  of  the  goods  at  the  time  of  the  seiaore ;  neither  is  the  execution- 
creditor  liable  in  trespass;  but  both  the  sheriff  and  the  creditor,  if  he  takes 
the  proceeds,  are  liable  in  trover  to  render  the  value  of  the  goods  to  the  person 
whose  property  they  turn  out  to  be.  I  see  neither  hardship  nor  injustice  in 
this,  nor  anything  contrary  to  the  usual  course  and  maxims  of  the  law.  If, 
then,  this  were  re$  inteffra,  I  should  think  the  sheriff  liable,  and  much  more  do 
I  so  think  when  I  find  the  modem  authorities  so  deciding,  even  if  I  concede 
and  were  satisfied,  which  I  am  not,  that  the  more  ancient  ones  are  the  other 
way.  I  am  therefore  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
in  this  case,  as  regards  the  defendant  Jewison,  ought  to  be  reversed. 

Taunton,  J.  Two  questions  have  been  raised  on  behalf  of  the  defendants  in 
error  in  this  case ;  the  one,  that  the  property  in  the  goods  and  chattels  seised 
remained  in  the  bankrupts  Bankhart  and  Benson  until  the  assignment  by  the 
commissioners  under  the  commission  *of  bankrupt ;  that  at  the  time  of 


H80] 


the  seizure,  therefore,  they  were  their  goods  and  chattels;  that  in 


making  the  seisure,  Jewison,  the  chief  bailiff  of  the  honour,  and  Ingham,  his 
deputy,  were  acting  in  strict  obedience  to  the  writ  of  fieri  facias,  which  com- 
manded them  of  the  goods  and  chattels  of  Bankhart  and  Benson  to  make  the  money 
to  be  levied ;  and  therefore  that  Jewison  (for  of  Ingham  there  was  no  question 
in  consequence  of  his  having  taken  an  indemnity  from  the  judgment-creditor) 
18  not  liable  to  this  action.  The  other  question  was,  whether,  admitting  the 
doctrine  of  relation  to  be  applicable  to  the  judgment-creditors,  it  could  De  so 
with  respect  to  Jewison,  who  was  a  public  officer,  and  supposed  to  be  entitled 
to  peculiar  protection,  and  not  capable  of  being  consider^  as  a  wrong-doer 
when  acting  in  obedience  to  his  writ  and  in  ignorance  of  any  act  of  bankruptcy 
committed.  If  either  of  these  questions  be  answered  in  favour  of  the  defen* 
dants  in  error,  the  judgment  ought  to  be  affirmed;  but,  upon  a  full  consideration 
of  the  subject,  I  am  of  opinion  that  both  points  are  against  them,  and  that  the 
judgment  of  the  Court  below  ought  to  be  reversed. 

In  giving  my  reasons  for  the  conclusion  at  which  I  have  arrived,  I  do  not 
mean  to  go  into  the  cases  at  any  length ;  they  are  so  fully  discussed  in  the  very 
learned  and  elaborate  judgment  of  the  Court  of  Exchequer,  and  in  the  argu- 
ments at  the  bar,  and  the  subject  itself,  speaking  generally,  is  so  familiar  to  the 
mind  of  every  lawyer,  that  this  is  wholly  unnecessary. 

Upon  the  first  point,  I  admit  that  the  property  in  the  goods,  according  to 
the  case  of  Cary  v.  Crisp,  I  Salk.  108,  is  not  transferred  out  of  the  bankrupt 
before  assignment  by  the  commissioners ;  but  though  this  be  so,  it  is  most 
*4811  ^^^^>  ^^  ^^  ^^^  settled  by  a  long  series  of  decisions,  "^'tbust  when  an 
^  assignment  is  made  under  a  sood  commission  of  bankruptcy,  it  relates 
back  to  the  act  of  bankruptcy  committed,  and  avoids  all  mesne  acts.  The  law 
on  this  subject  b  thus  stated  by  Lord  Hiurdwicke  in  the  case  of  Billon  v.  Hyde, 
1  Yes.  328 :  '<  By  the  act  of  bankruptcy  all  the  real  and  personal  estate  vested 
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in  the  assignees,  and  the  property  vested  in  them  from  the  time  of  the  act 
committed,  and  that  may  go  back  to  a  great  lene;th  of  time,  and  it  oyercharges 
all  those  acts,  without  reguti  to  the  &irnes8  or  mud  in  them,  so  that  a  Bale  of 
ffoods  by  the  bankrupt  after  the  act  committed  is  a  sale  of  their  property,  and 
for  which  they  may  maintain  trover.  So  it  is  as  to  the  payment  of  money; 
and  this  was  the  intent  of  the  act  of  parliament,  the  statute  of  Jac.  1  being 
that  this  shall  not  extend  to  the  prejudice  of  any  debtor  of  the  bankrapt  who 
paid  his  debt  after  the  act  committed,  without  knowing  of  it.  This  relation  the 
assignment  has,  does  not  only  overcharge  acts  done  in  pais,  and  contncto 
entered  into  by  such  person's  having  committed  an  act  of  bankruptcy,  bat  ak) 
acts  on  record,  and  legal  acts  done  by  him,  such  as  judgments.  So  that  if 
execution  is  taken  out  after  the  act  committed,  upon  a  judgment  before,  that 
execution  is  undone  and  set  aside.  It  is  said  that  this  rule,  founded  on  this 
act  of  parliament,  is  contrary  to  the  general  reason  of  the  law,  which  says  that 
fictions  of  law  and  legal  relations  shall  not  enure  to  the  wrong  of  any  one: 
which  is  a  general  rule,  invented  to  support  the  right  and  equity  of  the  case. 
But  the  reason  of  taking  this  case  out  of  that  rule  is  plainly  this,  and  the  law  did 
intend  it  on  this  general  rule,  that  it  is  better  to  suffer  a  purticalar  mischief 
than  an  inconvenience ;  and  the  legislature  foresaw  there  would  be  a  particnlar 
mischief,  which  they  cured  by  that  proviso;  but  did  not  extend *it  hx-  ^^^^ 
ther,  because  the  inconvenience,  on  the  other  hand,  of  suffering  bank-  *■ 
rupts  to  dispose  of  their  effects  by  contracts  or  judgments  would  put  it  in  their 
power  to  defeat  their  just  creditors  of  their,  debts,  so  as  it  would  be  difficult 
commonly  to  find  out  whether  there  was  a  mixture  of  ^ud,  the  legisUtnie 
thought  it  better  to  lay  down  that  general  rule."  Lord  Mansfield,  in  Goop^ 
and  another  v,  Chitty,  1  Burr.  31,  expresses  himself  in  these  words:  ""flus 
relation,  the  statutes  concerning  bankrupts  inlaroduced  to  avoid  frauds.  They 
vest  in  the  assignees  all  the  property  that  the  bankrupt  had  at  the  time  of  what 
I  may  call  the  crime  committed  (for  the  old  statutes  consider  him  as  a  crimi- 
nal), they  make  the  sale  by  the  commissioners  good  against  all  persons  who 
claim  by,  from,  or  under  the  bankrupt  after  the  act  of  l^nkruptcy,  and  against 
all  executions  not  served  and  executed  before  the  act  of  bankruptcy."  It  mns* 
be  particularly  recollected  that  this  relation  takes  effect,  not  from  Uie  common 
law,  but  by  statute ;  and  the  necessary  result  is,  that  though  at  the  time  of  the 
execution  executed  goods  seised  under  an  execution  may  ostensibly  have  beoi 
the  goods  of  the  bankrupt,  and  in  truth  would  have  been,  and  have  continued 
to  be  so,  notwithstanding  a  prior  act  of  bankruptcy  committed,  if  no  commis- 
sion was  sued  out  thereon ;  yet  if  a  good  ccHumission  be  taken  oat>  and  an 
assignment  executed,  whoever  possesses  himself  thereof  at  any  interral  of  time 
between  the  act  of  bankruptcy  and  the  assignment  is  considered  as  possessing 
himself  of  the  property  of  the  assignees.  He,  therefore,  whether  judgment- 
creditor,  or  sheriff,  or  bailiff,  or  any  other  person,  who  in  sach  a  case  takes  the 
goods  apparently  of  A.,  the  bankrupt,  has,  in  legal  effect,  taken  possesion  of 
the  goods  of  B.,  the  person  who  afterwards  becomes  assignee,  and  is  liable  to 
an  ^action  at  the  suit  of  B.,  the  subsequent  assignee,  for  so  doing,  r^^ 
unless  he  be  protected  by  some  peculiar  privilege.  ^ 

This  brings  me  to  the  second  question,  whether  a  sheriff  has  such  a  privi- 
lege ;  so  that  under  the  same  circumstances,  ignorance  of  any  act  of  bankroptqv 
committed  being  one,  the  judgment-creditor  will  be  liable  and  the  sheriff  will 
not.  It  is  said  that  he  has,  because  he  is  the  king's  officer,  and  that  he  is 
acting  only  in  obedience  to  the  writ  which  he  is  obliged  to  execute. 

Now,  if  there  be  an  exception  to  the  general  rule  m  the  instance  of  a  sherifl, 
it  is  an  implied  one,  for  there  is  none  to  be  found  in  the  statute.  The  wor^ 
of  the  6th  G.  4,  c.  16,  s.  12,  which  are  the  same  as  those  in  the  13  £lix.  c  7, 
s.  2,  are  general,  that  the  commissioners  shall  have  full  power  and  authority  to 
take  order  and  direction  of  all  the  bankrupt's  lands,  which  he  shall  haye  in  his 
own  right  before  he  became  bankrupt,. and  of  all  his  money,  goods,  chattels, 
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&c.,  and  to  make  sale  thereof,  or  otherwise  order  the  same  for  satis&otioii  and 
payment  of  the  creditors. 

I  confess  I  can  see  no  necessity  for  making  this  exception  in  favour  of  the 
sheriff.  He  is  the  immediate  officer  of  the  king  and  all  his  cotirts,  to  execute 
the  writs  of  the  common  law,  and  for  doing  this  he  is  entitled,  on  the  one 
handy  to  certain  allowances  and  fees,  and  subject,  on  the  other,  to  many  perils 
and  liabilities;  and  to  these  perils  and  liabilities,  though  they  may  in  particu* 
lar  instances,  work  great  injustice,  he  is  exposed  for  the  public  good.  If  we 
were  to  confine  the  liabilities  of  sheriffs  to  cases  of  personal  misconduct  or  de- 
fault in  them  or  their  officers,  we  should  overturn  the  settled  administrar 
tion  of  law  upon  the  subject,  and  throw  everything  into  confusion.  Nothing 
can  be  more  severe  than  the  responsibility  of  sheriffs  in  the  case  of  bail.  If  he 
*4M'}  ^^^^^^^  sufficient  bail  *he  may  have  an  action  brought  against  him  by 

-'  the  defendant,  and  if  he  takes  it,  and  the  defendant  m  the  suit  does  not 
appear  according  to  the  exigency  of  the  writ,  which  he  can  only  do  by  putting 
in  and  justifyinff  bail  above,  he  may  be  attached  by  the  plaintiff.  So,  he  is 
identified  with  tne  bailiffs,  and  liable  for  all  their  acts,  though  beyond  the  scope 
of  their  authority,  or  contrary  to  their  duty,  as  voluntary  escapes,  extortion, 
and  the  like.  In  the  one  instance,  without  the  means  of  knowledge,  he  is  bound 
to  judge*  of  the  sufficiency  of  persons  tendering  themselves  as  bail,  and  in  the 
other  he  is  driven  to  protect  himself  by  a  bond  from  sureties  for  the  good  conduct 
of  his  officers,  and  to  rely  upon  such  security,  which  may  turn  out  to  be  worthless, 
for  indemnity.  So,  in  executing  process,  whether  against  the  person  or  against 
goods,  he  acts  at  his  peril,  and  is  responsible  if  he  makes  any  mistakes,  how- 
ever innocently,  with  respect  to  the  identity  or  the  property.  This  has  been 
carried  so  &r,  that  in  a  case  where  he  had  seized  goods  under  a  fieri  facias 
against  A.,  in  a  house  where  A.  and  the  plaintiff  lived  together  as  man  and 
wife,  and  the  plaintiff  afterwards  discovered  that  when  she  intermarried  with 
A.  he  had  another  wife  living,  it  was  held  that  the  plaintiff  might  recover  the 
value  of  the  goods  against  the  sheriff,  they  having  been  her  property  before  the 
marriage ;  it  not  appearing  that  the  plaintiff  knew,  at  the  time  of  the  execu- 
tion, that  A.  had  another  wife  living.  Olasspoole  v.  Young  and  Others,  9  B. 
t  G.  696. '  All  this  apparent  injustice  has  its  origin  in,  and  can  be  excused 
only  by,  the  apprehensions  of  the  numberless  frauds,  oppressions,  and  incon- 
veniences that  would  otherwise  ensue. 

But  in  fiivour  of  the  sheriff  upon  this  occasion,  the  ease  of  Bailey  v.  Bunning, 
1  Lev.  173 ;  Siderfin,  272,  has  been  cited.  I  admit  this  case  as  reported  in 
*4851  ^^^h  ^  he  primd  facte  an  authority  ^or  the  sheriff,  though  in  Sider- 

^  fin  the  reporter  subjoins  a  quaery  with  this  remark,  '^  For  it  was  affirmed 
that  the  practice  is  that  the  bailiff  shau  be  found  guilty  if  the  party  was  then 
a  bankrupt.''  But  it  may  be  observed  that  this  appears  to  have  been  the  first 
case  decided  upon  this  point  of  relation  after  the  statutes  13  Eliz.,  1  Jao.  1, 
and  21  Jac.  1,  and  was  decided  at  the  time  when  the  bankrupt  law  was  not 
moulded,  partly  by  decisions  of  courts  of  justice,  and  partly  by  subsequent  sta- 
tutes, into  that  more  perfect  system  which  it  afterwards  attained.  It  is  still 
more  material  to  observe,  that,  on  referring  to  the  original  record,  it  appears 
that  the  special  verdict  does  not  expressly  find  any  conversion  by  the  defendant 
Bonynge.  The  action  was  trover  against  the  judgment-creditor  Mawley  and 
the  officer  Bonynge.  The  former  was  found  not  guilty,  and  with  respect  to  the 
latter  the  jury  found  that,  by  virtue  of  the  warrant  and  writ  he  caused 
to  be  made,  the  goods,  chattels,  and  moneys  in  the  count  mentioned,  and 
which  goods,  ohattels,  and  moneys  still  remain  in  the  hands  of  the  said 
Thomas  Bonynge,  neither  sold  nor  delivered  to  the  said  William  Mawley. 
They  afterwards  further  said  that  Richard  Bayliss  (the  plaintiff)  demanded  of 
the  said  Thomas  Bonynge  the  moneys,  goods,  and  chattels  in  the  count  men- 
tioned, and  that  Thomas  Bonynge  refiued,  upon  his  request,  to  deliver  them  to 
Bayliin.  But  whether,  upon  aU  the  matters  found,  the  moneys,  goods,  and 
chattels  aforesaid  were  all  taken  by  Bonynge  by  virtue  of  the  writ  of  execution, 
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Hht  jnrora  are  ignorant,  and  pray  the  advice  and  oornddeiaiion  of  the  Court; 
and  if  it  shall  seem  to  the  Court  they  were  not  rightly  taken,  then  Thomu 
Bonynge  is  guilty  of  the  premises  laid  to  his  charge,  but  if  rightly  taken,  then 
not  guilty.  A  demand  and  refusal,  therefore,  are  found,  but  no  sale  and  ex- 
press conversion,  and  the  question  referred  to  the  Court  is  merely  as  to  the 
taking.  This,  I  think,  ^considerably  impugns  the  authority  of  the  case,  ^^^^^ 
inasmuch  as  the  conversion,  which  is  the  gist  of  the  action,  is  not  found;  ^ 
and  from  the  contradictory  accounts  of  the  several  reports  of  this  case,  it  is  dif- 
ficult to  ascertain  the  ground  of  the  decision.  The  case  of  Turner  v.  Felgate, 
1  Lev.  95,  was  also  cited  as  illustrating,  by  the  reporter's  note,  and  not  bj  the 
decision  itself,  the  difference  between  charging  the  officer  and  charging  the  pattj. 
It  was  there  held,  though  Twisden  was  not  satisfied,  that  the  party  who  levied 
upon  a  judgment  that  was  afterwards  vacated,  was  a  trespasser  by  relation. 
This  was  the  only  point  decided ;  and  the  reporter  subjoins  a  note  of  obflerra- 
tion  that  the  action  was  brought  against  the  party  and  not  against  the  sheriff, 
who  had  the  king's  writ  for  his  guarantee,  and  refers  to  Bailey  and  Bunning's 
case.  This  case,  therefore,  and  that  also  of  Philips  v.  Thompson,  3  Lev.  193, 
in  which  the  ground  of  the  decision  in  Bailey  v.  Sunning  is  simply  stated,  are 
not  additional  authorities,  because  this  very  point  was  not  adjud^ged  in  either. 
Of  Letehmere  v.  Thorogood,  3  Mod.  236;  1  Show.  12;  Comb.  123,  it  is  suffi- 
cient to  say  that  the  form  of  action  there  was  trespass,  and  not  trover,  and  the 
only  point  decided  was,  that  a  man  shall  not  be  made  a  trespasser  by  relation: 
and  it  is  a  very  different  thing  to  make  a  sheriff  answerable  in  trover,  whare  the 
value  of  the  property  only  is  the  usual  measure  of  damages,  and  in  trespass, 
where  circumstances  of  aggravation  'may  swell  their  amount.  It  by  no  means 
follows,  of  necessity,  that  the  Court  would  have  holden  that  trover  would 
not  lie,  because  they  held  that  trespass  did  not,  though  it  is  probable  that,  at 
that  day,  founding  themselves  upon  Bailey  v.  Bunning,  they  might  hare  so 
held ;  and  it  is  not  immaterial  to  observe,  that  the  distinction  in  this  respect 
between  trespass  and  trover  is  *particularly  pointed  out  by  Lord  Mans-  rt^gy 
field  in  the  case  of  Cooper  v,  Chitty,  and  is  the  particular  ground  of  >- 
decision  in  the  case  of  Smith  and  Another,  Assignees  v.  Mms,  l^T.  B.  475. 
As  to  the  case  of  Cole  v,  Davies  and  Others,  1  Ld.  Baymd.  724,  Lord  Mans- 
field, in  Cooper  v.  Chitty,  1  Burr.  36,  says,  «  These  notes  were  taken  when 
Lord  Raymond  was  young,  as  short  hints  for  his  own  use,  but  they  are  too 
incorrect  and  inaccurato  to  be  relied  on  as  authorities."  And  the  resolation 
relied  on  in  the  present  case  is  considered  by  him  not  to  have  been  warranted 
by  the  case  then  in  judgment,  but  to  have  been  a  mere  obiter  referenoe  to  tite 
determination  in  Bailey  v.  Bunning.  In  Aldridge  v.  Ireland  (cited  in  1  Taont. 
273),  it  was  not  necessary  to  decide  this  question,  although  it  arose,  the  sheriff 
having  been  indemnified ;  and  the  same  observation,  that  there  was  no  deciaon 
on  this  point,  may  be  applied  to  Coppendale  v,  Bridgen  and  Another,  2  Bmr. 
814 ;  although,  if  one  were  inclined  critically  to  examine  the  language  used  hj 
part  of  the  Court,  Mr.  Justice  Foster,  if  the  sheriff  there  had  returned  nnOa 
bona  on  the  day  of  the  return  of  the  writ,  that  would  not  have  been  a  fiibe 
return,  though  the  act  of  bankruptoy  on  that  day  was  incomplete,  because  the 
relation  is  made  to  be  to  the  time  of  the  first  arrest  by  the  express  words  of  the 
Btotute.  But  I  by  no  means  rely  upon  this,  inasmuch  as  the  other  Judges  had 
doubte  about  the  point. 

The  case,  then,  of  Bailey  v.  Bunning,  such  as  it  is  in  Levins,  is,  in  effect, 
ihe  only  one  solitary  decision  purporting  expressly  to  be  in  favour  of  the  officer. 
I  agree  that,  according  to  the  report  of  the  case  of  Cooper  v.  Chitty,  in  Borrow, 
that  case  is  no  authonty  for  the  present.  Lord  Man^eld  there  is  reported  to 
have  made  two  pointe ;  the  first,  whether  or  not  there  was  sufficient  *pro-  r«^gg 
perty  in  the  plaintiffs,  as  assignees,  to  enable  them  to  muntain  the  ^ 
action,  and,  secondly,  whether  Sie  defendants  had  been  guilty  of  a  wron^ 
conversion;  and  the  decision  turned  upon  this,  that  the  nle  having  been  after 
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the  oommission  and  assignment^  which  were  both  notorious  transactions^  the 
conyersion  was  wrongful.  It  is  true,  that  in  Blackstone's  report  of  the  case, 
1  Blac.  69,  Lord  Mansfield  is  reported  to  have  said,  <<  But  had  the  sale  been 
immediately  after  the  seizure,  still  the  sheriff  would  have  been  liable/'  Of 
these  reports,  that  of  Burrow  is  probably  the  more  correct,  as  it  is  certainly  the 
most  elaborate,  and  perhaps  received  the  correction  of  Lord  Mansfield  himself. 
But  notwithstanding  Cooper  v.  Chitty  be  no  direct  authority  against  the  sheriff, 
in  a  case  where  the  seizure  and  sale  are  both  before  the  commission,  or  notice 
of  it,  yet  it  appears  to  me  to  be  pretty  clear  that,  soon  after  that  case,  an 
opinion  grew  up  in  the  profession  that  the  sheriff  was  equally  answerable  in 
both  cases,  upon  the  ground  that,  from  the  act  of  bankruptcy,  the  property,  by 
relation,  vests  in  the  assignees ',  and  that  any  sale  or  disposition  of  it  after- 
wards, without  their  privity,  must  be  a  wrongful  conversion  by  whomsoever 
made.  The  observations  which  fell  from  the  Court  in  Hitchin  and  Others  v, 
Campbell,  3  Wils.  304 ;  2  W.  Black.  827,  determined  in  Trinity  term,  12  O.  3, 
only  sixteen  years  after  the  decision  of  Cooper  v,  Chitty,  afford  strong  proof  of 
this;  and  in  Lazarus  and  Waithman,  5  B.  Moore,  313,  which  was  trover  against 
the  sheriff,  where  the  seizure  and  sale  were  both  before  the  issuing  of  the  com- 
mission, Burrough,  J.,  who  spoke  from  very  long  experience,  said  the  point 
was  settled  long  before  he  knew  Westminster  Hall.  I  consider  this  case  and 
Potter  V.  Starkie,  Sel.  N.  P.  1431,  cited  in  4  M.  &  S.  260 ;  and  Wyatt  v. 
*AM1  "^Blades,  3  Campb.  396,  which  last  two  cases  were  Nisi  Prius  decisions, 
^^y  and  Lee  v.  Lopes,  15  East,  239;  and  Price  v,  Helyar,  4  Bingh.  597; 
Carlisle  v.  Garland,  7  Bingh.  298,  which  was  on  special  verdict,  and  Dillon  v. 
Langley,  2  B.  &  Aid.  131,  as  constituting  one  continued  series  of  decisions 
establishing  the  liability  of  the  sheriff.  These  will  be  found  to  embrace  a  very 
considerable  period  of  time,  and  to  have  been  established,  in  succession,  by  aU 
the  common  law  courts  in  Westminster  Hall,  and  the  common  practice,  I 
believe,  has  been  in  uniform  concurrence  therewith.  I  cannot  think  that, 
against  this  accumulation  of  authority,  the  single  case  of  Bailey  v.  Bunning,  as 
reported  in  1  Levinz,  ought  to  prevail ;  and  that,  however  strong  particular 
notions  may  be  as  to  what  the  law  ought  to  be,  we  must  be  governed  by  what 
it  has  been  during  the  whole  time  of  living  memory. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  Court  below  as  to 
Jewison  should  be  reversed. 

BosANQUET,  J.  The  question  in  this  case  depends  upon  the  effect  which  is 
to  be  given  to  a  statutory  provision,  by  which  the  property  of  a  bankrupt  which 
he  had  at  the  time  of  his  bankruptcy  is  subjected  to  the  operation  of  a  com- 
mission against  him. 

The  terms  of  the  6  G.  4,  by  which  the  bankrupt  law  is  now  regulated,  do 
not  materially  differ  from  those  of  the  statutes  which  preceded  it;  and  being  in 
pari  nuiierid  with  these,  must  receive  a  similar  construction,  there  being  no 
reason  to  suppose  that  any  alteration  regarding  the  point  under  consideration 
was  intended  to  be  made  by  the  legislature.  It  is  not  to  be  disputed,  with 
respect  to  persons  in  general,  that  after  an  assignment  by  the  commissioners, 
"^4901  ^^^  property  of  Uie  ""bankrupt  is  liable  to  be  treated  and  dealt  with,  not 
-'  merely  as  actually  being,  but  as  having  been  from  the  time  of  the  act 
of  bankruptcy  the  property  of  the  assignees ;  and  that  persons  who  possess 
themselves  of  such  property,  or  dispose  of  such  property  to  others,  are  liable  to 
be  sued  for  a  tortious  conversion  in  actions  of  trover.  This  liability  to  answer 
in  an  action  of  tort  to  the  assignees  does  not  depend  upon  any  actual  or  pre- 
sumed knowledge  on  the  part  of  the  defendant  of  the  existence  of  an  act  of 
bankruptcy.  The  act  of  bankruptcy  subjects  the  property  of  a  trader  to  the 
right  of  his  assignees  in  the  event  of  a  commission,  and  when  the  assignment 
has  been  exeout^,  the  title  of  the  assignees  is  completed  by  relation  from  the 
date  of  the  act  of  bankruptcy.  The  effect  of  this  relation  may  sometimes  pro- 
duce hardship  to  individuals  who  may  have  purchased  or  disposed  of  property 
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with  perfect  honesty  and  good  faith.  Bat  the  necessity  of  adopting  a  retro- 
spective measure  for  the  prevention  of  fraud  has  been  thought  sufficiently  to 
counterbalance  the  evil  of  such  occasional  hardship.  Even  those  persons  who 
purchase  goods  sold  by  the  sheriff  under  an  execution  against  a  trader^  are 
liable  to  be  sued  in  trover  for  the  value  of  the  goods  by  assignees  claiming  under 
a  commission  subsequently  issued,  if  an  act  of  bankruptcy  appears  to  have  been 
committed  by  the  trader  before  the  sale.  A  limit,  however,  has  been  set  to 
this  retrospective  effect  of  the  bankrupt  law,  by  provisions  introduced  into  the 
latter  statutes,  by  which  parties  who  act  ho7id  fide  and  without  notice  of  an  act 
of  bankruptcy,  are  protected  unless  a  commission  shall  have  issued  within  a 
certain  time. 

Such  beine  the  general  effect  of  the  bankrupt  law,  the  point  now  to  be  con- 
sidered is,  wnether  any  exception  to  it  is  to  be  allowed  in  favour  of  the  sheriff, 
who  sells  under  the  process  of  the  law.     No  words  *importing  any  ex-  ^  jaj 
press  exception  are  to  be  found  in  any  of  the  statutes ;  the  exception,  ^ 
therefore,  if  established,  must  be  established  by  implication.     The  mere  absence 
of  notice  is  not  a  sufficient  ground  upon  which  an  exception  in  favour  of  the 
sheriff  can  be  founded.     For  in  cases  where  a  change  of  property  has  taken 
place  without  ^ud,  the  sheriff,  if  he  seize  and  sell  the  goods  of  the  purchaser 
under  an  execution  against  the  seller,  will  be  liable  in  an  action,  though  he  maj 
neither  know  nor  have  reason  to  suspect  the  change.     In  the  case  of  bank- 
ruptcy, the  act  of  bankruptcy,  whether  notorious  or  secret,  is  a  fact  which, 
coupled  with  the  existence  of  a  debt  to  a  certain  amount,  renders  the  pro- 
perty of  a  trader  liable  to  the  operation  of  a  commission.     The  right  of  a 
trader  to  his  own  property  is  a  defeasible  right :  till  the  commission  issues  the 
property  remains  in  the  trader ;  but  he  holds  it  from  the  time  of  the  act  of 
bankruptcy,  liable  to  be  defeated  by  the  proceedings  under  a  commission,  and 
subject  to  the  rights  which  in  the  event  of  a  commission  the  assignees  may 
acquire  to  it.     In  the  mean  time  this  possibility  of  a  right  accruing  to  assignees 
under  a  commission  affords  no  legal  answer  to  a  sheriff  for  not  executing  the 
writ  directed  to  him :  but  if  the  sheriff  has  reason  to  apprehend  a  commissioD, 
he  may  ask  for  an  indemnity,  and  in  case  a  satisfactory  one  be  not  given,  he 
may  apply  to  the  Court  for  time  to  return  the  writ,  till  it  can  be  ascertained 
whether  a  commission  is  intended  to  be  issued.     Some  risk,  indeed,  will  be  in- 
curred by  the  sheriff,  and  if  he  is  necessarily  to  be  protected  from  all  risk,  an 
exception  in  his  favour  must  be  implied  by  law.     But  it  is  to  be  recollected 
that  the  office  of  sheriff  is  in  its  nature  an  office  of  risk.     It  is  not  for  us  to 
consider  whether  the  policy  of  the  law  which  has  made  it  so,  is  or  is  not  founded 
on  wise  principles.     But  so  the  law  has  made  it  ^  and  so  it  must  be  treated 
*in  courts  of  justice.    The  sheriff  is  bound  by  statute  to  permit  a  defen-  ^^^ 
dant  who  is  arrested  to  go  at  large  upon  bail ;  yet  if  bail,  apparently  or  ^ 
even  actually  responsible  at  the  time,  become  insolvent  before  the  return  of 
the  writ,  the  sheriff  must  render  the  defendant  or  pay  the  debt.    This  is  a 
hardship  upon  the  sheriff  imposed  by  the  operation  of  the  statute  Hen.  6.    No 
difficulty,  however,  is  found  in  obtaining  persons  willing  to  incur  this  responsi- 
bility ;  the  office  being  an  office  of  profit  as  well  as  of  risk.     If,  therefore,  the 
liability  of  the  sheriff  in  the  present  case  were  now  to  be  considered  for  the 
first  time,  I  think  that  his  title  to  an  exemption  from  the  general  operation  of 
the  bankrupt  law  would  be  very  far  from  clear.     To  me,  nowever,  it  appears 
that  the  question  ought  not  at  the  present  day  to  be  considered  as  open  to  dis- 
cussion.    The  interpretation  of  the  statute  law,  as  well  as  of  the  common  law, 
is  to  be  sought  for  in  the  doctrines  promulgated  and  acted  upon  in  courts  of 
justice.     It  may  be  admitted,  indeed,  that  the  express  provisions  of  a  statnte 
cannot  be  overturned  by  the  authority  of  a  court ;  but  upon  the  propriety  of 
admitting  an  implied  exception  in  the  absence  of  express  words,  the  authority  of 
the  courts  has  the  same  weight  as  upon  questions  of  common  law :  their  decisions 
give  the  rule  by  which  the  profession  is  guided  in  advising  parties  upon  their  le* 
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spective  rights ;  and  to  qnestion  their  correctnesR,  after  they  have  heen  recog- 
nised and  acted  upon  for  a  long  series  of  years,  is  not  only  to  introduce  uncer- 
tainty upon  the  point  under  immediate  consideration^  but  to  encourage  resistance 
to  established  rules  by  holding  out  to  ingenious  persons  a  prospect  of  over- 
turning them  upon  subtle  and  refined  distinctions.  If  the  judgment  in  Cooper 
V.  Chitty  be  considered  with  reference  to  the  facts  of  that  case  only,  it  will  not 
amount  to  an  authority  upon  the  point  now  under  discussion,  since  it  appears 
*4931  ^^^^  ^^^  ^^^  ^^  ^^^  sheriff  took  ^place  not  only  after  the  date  of  the 
■^  commission,  but  after  the  assignment.  But  the  authority  of  considered 
judgments  is  not  to  be  confined  to  the  point  actually  adjudged.  The  reasoning 
of  Lord  Mansfield  in  delivering  the  judgment  of  the  Court,  appears  to  take  a 
wider  range  than  the  particular  facts  of  the  case  required.  He  begins  by  say- 
ing that  the  bare  defining  the  action  of  trover,  and  the  grounds  upon  which  the 
plaintiff  is  entitled  to  recover  in  it,  will  go  a  great  way  towards  the  under- 
standing, and,  consequently,  towards  the  solution  of  the  question  in  that  par- 
ticular case.  In  form,  he  says,  it  is  a  fiction, — in  substance,  a  remedy  to 
recover  the  value  of  personal  chattels  converted  by  another  to  his  own  use  -,  that 
it  lies  in  many  cases  where  the  defendant  has  got  the  possession  lawfully ;  that 
two  things  are  necessary  to  be  proved, — property  in  the  plaintiff,  and  a  wrongful 
conversion  by  the  defendant.  After  laying  it  down  that  dispositions  by  process 
of  law  are  upon  the  same  footing  with  dispositions  by  the  party,  and  that  to  be 
vested  they  must  be  completed  before  the  act  of  bankruptcy,  he  says,  "  There- 
fore, as  to  the  first  point,  it  is  most  clear  that  the  property  was  in  the  plaintiff 
as  and  from  the  4th  of  December,  when  the  act  of  bankruptcy  was  committed ; 
secondly,  the  only  question  then  is,  whether  the  defendant  was  guilty  of  a 
wrongful  conversion.  That  the  conversion  itself  was  wrongful  is  manifest. 
The  sheriff  had  no  authority  to  sell  the  goods  of  the  plaintiff,  but  of  John's 
only.''  Here  the  right  to  the  property  disposed  of  is  made  the  test  of  the 
wrongful  conversion.  His  lordship  then  proceeds  to  consider  whether  the 
defendant  was  excusable,  though  the  act  of  conversion  was  wrongful.  As  to 
which,  he  says,  '^  Though  the  statutes  rescind  contracts  and  executions  not 
complete  before  the  act  of  bankruptcy,  they  do  not  make  men  trespassers  or 
criminal  by  relation.  But  the  injury  complained  of  fthat  is,  in  the  action  of 
*4941  **'^^®0>  ^8  the  wrongful  conversion.  The  sheriff  acts  at  his  peril,  and 
^  is  answerable  for  all  mistakes.  None  of  the  cases  authorize  the  sheriff 
to  sell  the  goods  of  a  third  person."  Here  the  distinction  between  trespass  and 
trover  appears  to  be  distinctly  taken.  The  injury  complained  of  in  trespass  is 
the  unlawful  force ;  in  trover  the  wrongful  conversion  of  property.  The  mere 
act  of  force  is  excused  if  committed  beK)re  an  assignment  in  fact ;  but  if  a  con- 
version takes  place,  the  person  to  whom  the  law  ascribes  the  property  is  en- 
titled to  a  compensation  for  his  loss  from  the  person,  whoever  he  may  be,  that 
has  converted  his  property. 

It  had  been  determined  in  the  case  of  Bailey  v,  Bunning  (16  Car.  2,  reported 
in  1  Lev.  178 ;  1  Sid.  272;  2  Keb.  32),  that  a  sheriff  who  had  taken  goods  in 
execution  after  an  act  of  bankruptcy,  was  not  liable  to  the  assignees  in  an  action 
of  trover. 

The  dates  of,  and  the  special  finding  of  the  jury,  as  they  all  appear  upon  the 
special  verdict,  have  been  already  stated. 

It  is  very  material  to  observe,  that  in  this  case  there  was  no  sale ;  nothing 
was  done  with  respect  to  the  goods,  beyond  the  first  taking  possession  under  the 
writ,  by  the  officer  in  whose  hands  they  still  remained  when  the  action  was 
brought ;  and  the  sole  question  referred  to  the  Court  by  the  jury  was,  whether 
this  taking  was  lawful.  Unless  this  taking  amounted  to  a  conversion,  the  de- 
fendant was  entitled  to  a  verdict ;  for  the  demand  and  refusal  stated  in  the 
special  verdict,  though  evidence  of  a  conversion,  could  not  be  taken  to  amount 
to  an  actual  conversion :  a  point  which  had  been  settled  long  before  the  case  in 
question,  having  been  laid  down  as  clear  in  10  Rep.  56,  57,  the  case  of  The 
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Chancellor  of  Oxford.  According  to  the  report  in  Levins,  Wyndham  said,  thit 
notwithstanding  the  suing  of  the  '^'writ,  the  goods  are  subject  to  the  dis-  p^.g. 
posal  of  the  commissioners :  but  he,  Twjsden  and  Kelynge,  all  agreed  1- 
that  the  issue  was  found  for  the  defendant ;  for  the  taking  by  him  was  lawful 
by  virtue  of  the  writ.  Siderfin  says  the  Court  delivered  this  opinion,  that  the 
goods  were  liable  from  the  tiTne  of  the  teste  of  the  fi.  fa. ;  and  this  shaJl  be  said 
to  be  emanatio  brevis,  although  it  was  in  fact  at  another  time.  And  as  to  the 
other  pointy  they  were  clearly  of  opinion  that  the  bailiff  was  not  liable  in  trovei, 
for  that  the  sheriff  (as  the  ccue  ts  found)  took  the  goods  lawfully.  According 
to  Keble^  Kelynge,  C.  J.,  said  the  special  conclusion  being  on  the  takingj  the 
officer  is  not  punishable.  The  case  of  Bayley  v,  Bunning,  therefore,  is  not  an 
authority  for  the  sheriff,  where  there  has  been  an  actuid  sale ;  and  so  Lord 
Mansfield  appears  clearly  to  have  thought.  And  with  respect  even  to  the 
original  taking,  the  case  of  Bayley  v,  Bunning  is  distinguishable  from  exeea- 
tions  of  a  later  date.  For  though  the  writ  of  fi.  fa.  had  been  delivered  to  the 
sheriff  after  an  act  of  bankruptcy,  it  was  tested  before.  And  having  been  inaed 
in  a  case  which  occurred  before  the  statute  29  Car.  2,  c.  3,  it  did  there  bind  the 
goods  from  the  teste.  Upon  which  point  much  reliance  was  placed.  Aeoord* 
ingly.  Lord  Mansfield  observes,  in  the  case  of  Bayley  v.  Bunning,  the  goods 
were  clearly  bound  by  the  teste ;  and  then  adds,  '<  The  question  referred  bj  the 
special  verdict  was  upon  the  taking,  viz.,  whether  the  party  was  guilty  in  the 
taking ',  and  the  Court  excuse  the  bailiff  for  his  innocent  executing  of  the  writ." 
The  act  of  taking  seems  to  have  been  treated  as  an  act  of  excusable  trespass, 
either  on  account  of  the  teste,  or  the  character  of  the  officer;  and  indepen- 
dently of  the  taking,  there  was  no  conversion.  It  is  remarkable  that  Siderfin, 
after  stating  the  argument  for  the  bailiff,  that  he  ought  not  to  be  found  gniltj, 
because  he  had  only  performed  his  duty,  and  had  not  converted  the  goods  to 
his  own  ^use,  adds,  "  Quasre,  for  it  was  aJQirmed  that  the  practice  is,  that  ^taa 
the  bailiff  shall  be  found  guilty  if  the  party  was  then  a  bankrupt."        '- 

It  is  said  in  Lord  Raymond's  Rep.  724,  to  have  been  ruled  by  Lord  Holt, 
C.  J.^  at  N.  P.  10  Will.  3,  if,  after  a  bankruptcy,  the  sheriff,  upon  a  writ  of 
fi.  fa.  a^inst  A.,  seizes  the  goods  and  sells  them,  and  a  commission  of  bank- 
ruptcy IS  granted,  and  the  goods  assigned  by  the  commissioners,  the  assignee  of 
the  commission  may  maintain  trover  against  the  vendee  of  the  goods,  hat  no 
action  will  lie  against  the  sheriff  because  he  obeyed  the  writ.  The  latter  part 
of  this  proposition  is  the  very  point  now  contended  for,  to  which  it  appears  from 
his  remarks  on  Lord  Raymond's  notes,  that  Lord  Mansfield  did  not  assent.  He 
says  the  notes  were  taken  when  Lord  Raymond  was  young,  as  short  notes  far 
his  own  use ;  and  are  too  incorrect  and  inaccurate  to  be  relied  on  as  authorities : 
that  it  might  not  be  at  all  material  to  attend  to  the  distinction  between  trespass 
and  trover ;  that  the  passage  in  Question  was  a  loose  note  of  what  was  said 
obiter,  and  manifestly  refers  to  the  case  of  Bayley  v.  Bunning;  bat  is  no 
authority  in  the  present  case.  It  must  be  admitted,  however,  that  Lord  Hans- 
field,  in  several  parts  of  his  judgment,  notices  and  avaib  himself  of  the  sale  in 
Copper  V,  Chitty  being  subsequent  to  the  commission  and  assignment.  Thus, 
in  commenting  upon  Cole  v.  Davies,  he  says :  '<  Besides  the  case  there  put  is  of 
a  sale  by  the  sheriff  be/ore  the  commission,  and  the  co9iversion  might  be  as  ex- 
cusable as  the  taking,  because  he  obeyed  the  writ ;  whereas  here  the  goods  were 
not  sold  till  after  bo^  commission  and  assignment.''  Again,  "  The  taking  (in 
Cooper  V.  Chitty)  was  innocent,  and  in  that  sense  lawful,  but  as  a  ground  to 
support  a  conversion  bv  a  sale  after  a  commission  publicly  taken  out,  and  an 
actual  assignment  made,  it  was  not  lawful.''  And  at  *the  conclusion,  pf^Qj 
<'  The  ffist  of  this  action  is  the  wrongful  conversion  by  the  sale  and  false  ^ 
return  Ions  after  the  commission  and  assignment."  A  question  might,  there- 
fore, fairly  DC  raised,  whether  the  proposition  ascribed  to  Lord  Holt  was  intended 
to  be  denied  by  Lord  Mansfield,  or  only  to  be  distinguished  from  the  case  in 
judgment     It  is  scarcely  possible  that  such  a  point  should  be  long  suffered  to 
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remain  in  doubt,  since  it  most  have  been  of  Yreqaent  occarrence ;  and  if  the 
general  reasoning  of  Lord  Mansfield,  and  his  particular  observation  respecting 
Lord  Raymond's  note,  have,  from  the  year  1756,  been  treated  in  practice  and 
in  judgment  as  contradictory  to  the  point  therein  stated,  the  point  ought  to  be 
considered  as  overruled.  Two  passages  apparently  inconsistent  with  each  other 
have  been  cited  on  the  authority  of  Sir  W.  Blackstone.  In  his  report  of  Cooper 
t;.  Ghitty,  he  states  Lord  Mansfield  to  have  said,  '^  But  had  the  sale  been  imme- 
diately after  the  seizure,  still  the  sheriff  would  have  been  liable/'  And  in  his 
report  of  Timbrel  v.  Mills,  that  '<  the  whole  Court  declared  that  it  was  allowed 
in  that  case  (Cooper  v,  Chitty),  that  if  the  sheriff  levies  the  money  and  pays  it 
to  the  plaintiff  before  any  commission  issued,  and  without  notice  of  the  act  of 
bankruptcy,  he  will,  at  all  events,  be  safe."  It  is  not  likely  that  both  these 
passages  should  have  been  uttered  by  Lord  Mansfield  upon  the  same  occasion. 
And  as  no  notice  is  taken  of  either  of  them,  either  in  the  report  of  Sir  James 
Burrow  or  in  that  of  Lord  Kenyon,  little  reliance  can  be  placed  upon  them. 

No  question  appears  to  have  been  raised  respecting  the  effect  of  the  judgment 
in  Cooper  v.  Chitty  till  the  year  1807,  in  the  case  of  Potter  v.  Starkie.  But 
in  the  mean  time  we  find  the  principle  supposed  to  be  established,  stated 
in  practical  books,  and  assumed  in  courts  of  justice.  In  the  editions  of  Cook's 
Bankrupt  Laws,  published  many  years  before  the  case  of  Potter  v.  Star- 
♦4981  '^^^®'  ^^  ^®  ^^^'  "  "^^^  sheriff  who  executes  a  fi.  fa.  upon  the  bankrupt's 
-'  goods,  after  an  act  of  bankruptcy  committed,  and  before  the  issuing  of 
a  commission,  is  not  a  trespasser,  but  the  assignees  may  maintain  trover  against 
him.  In  Gwillim's  edition  of  Bacon's  Abridgment,  published  in  1798,  tit. 
Bankrupty  it  is  said,  "  It  seemeth  to  have  been  formerly  very  much  doubted 
whether  the  assignees  could  maintain  any  action  against  an  officer  who  had  the 
goods  of  a  bankrupt  in  execution  after  an  act  of  bankruptcy,  and  before  the 
issuing  a  commission ;  but  it  is  now  settled  that  the  assignees  may,  in  such  case, 
bring  trover  against  him,  though  the  relation  shall  not  operate  to  make  him  a 
trespasser." 

The  distinction  with  respect  to  the  liability  of  the  sheriff  in  trover,  though 
exempt  from  an  action  of  trespass,  had  been  expressly  recognised  in  1786  in 
Smith  V.  Milles,  1  T.  R.  476,  as  established  by  Cooper  v.  Cnitty.  In  Hitchin 
V,  Campbell,  2  Black.  829, — Trinity  term  12  G.  3,  only  sixteen  years  after 
Cooper  V.  Chitty, — ^which  was  an  action  of  indebitatus  assumpsit  against  an 
execution  creditor  for  the  amount  of  debt  levied  after  the  act  of  bankruptcy 
but  before  the  commission.  Lord  C.  J.  Be  Grey,  in  delivering  the  opinion  of 
the  Judges  (of  whom  Sir  W.  Blackstone,  who  reports  the  case,  was  one),  says, 
'^  That  the  legal  effect  of  an  act  of  bankruptcy  committed  by  a  trader,  is  to  put 
it  in  the  power  of  the  commissioners,  by  relation,  to  divest  the  property  of  the 
bankrupt  from  that  time,  in  case  a  commission  is  afterwards  issued.  This  rela- 
tion takes  place  in  every  instance  but  those  excepted  by  the  statute  1  Jac.  1, 
21  Jac.  1,  and  19  G.  2.  Executions  are  not  among  those  excepted  cases,  but 
are  expressly  declared  void  by  the  statute  21  Jac.  1.  Yet,  notwithstanding 
this  transfer  of  the  property  by  relation,  the  sheriff  is  certainly  no  trespasser 
by  taking  the  goods  in  execution  after  the  act  of  bankruptcy  and  before  the 
♦4QQ1   *commission  issued.   So  ruled  in  Lechmere  v.  Thorowgood,  1  Comb.  128, 

^^J  and  1  Show.  12 ;  and  in  Cooper  v,  Chitty,  Burr.  20.  But  by  selling  the 
sheriff  converts  the  goods,  and  then  trover  is  maintainable  against  the  sheriff 
or  his  vendee,  or  the  plaintiff  in  the  original  action."  A  former  action  had  been 
brought  in  trover  against  the  sheriff  and  the  defendant,  in  which  there  was  a 
verdict  and  judgment  for  the  defendant.  As  to  which  action  the  Chief  Justice 
observed,  "  As  there  was  clearly  a  conversion  before  the  action  of  trover,  the 
only  question  could  be  on  the  property ;  thereby  intimating,  that  if  the  goods 
belonged  to  the  bankrupt,  there  could  be  no  defence.  And  according  to  the 
report  of  the  same  case  in  Wilson,  8  Wils.  308,  the  Court  say,  '<^That  the 
action  brought  in  trover  against  the  sheriff  of  Surrey  and  the  defendant,  to 
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recover  the  value  taken  in  execution,  well  lay."  In  the  year  1792,  Grose,  J.,  in 
the  case  of  Farr  v.  Newman,  4  T.  R.  633,  after  adverting  to  the  difficulty  on  the 
part  of  the  sheriff  of  distinguishing  between  the  goods  of  an  executor  and  the 
goods  of  a  testator,  says,  '^  if  this  would  be  a  si&cient  answer  in  the  month 
of  the  sheriff,  what  are  we  to  say  to  cases  of  a  much  severer  line  of  justice; 
cases  where  a  sheriff  is  considered  as  a  tort  feaser  by  relation;  cases  of 
bankruptcy  ?"  In  the  case  of  Menham  v.  Edmonson,  1  B.  &  P.  367,  the  act  of 
bankruptcy  took  place  in  December  1796,  the  execution  on  the  30th  of  March 
1797,  and  the  commission  issued  in  the  June  following.  The  execution  creditor 
having  accompanied  the  sheriff's  officer  at  the  time  of  the  execution,  he  was 
sued  by  the  assignee  in  trover;  and  it  being  objected  that  the  action  should 
have  been  brought  against  the  sheriff,  in  whose  hands  the  money  remained,  it 
was  not  contended  that  the  action  micht  not  have  been  maintained  against 
him.  '^'Eyre,  C.  J.,  after  stating  that  he  had  some  doubt  at  first  whether  ^^ 
the  action  should  not  have  been  brought  for  the  money,  as  the  execu-  ■- 
tion  had  been  regularly  made  under  the  authority  of  the  law,  and  the  goods 
regularly  sold,  observed,  "  There  is  a  fact,  however,  in  this  case,  which  deddes 
the  point,  viz.,  that  the  defendant  was  in  company  with  the  sheriff's  officer 
at  the  time  of  the  execution.  By  the  case  cited.  Rush  v.  Baker,  2  Str.996, 
it  appears  that  trover  may  be  maintained  against  the  party  himself  if  he 
give  bond  to  the  sheriff,  because  that  is  equal  to  intermeddling ;  actual  inter- 
meddling therefore  must  be  equal  to  giving  a  bond."  Here,  the  hability  of 
the  sheriff  himself  seems  to  have  been  assumed,  and  the  participation  of 
the  defendant  in  his  act,  is  stated  as  the  ground  of  his  liability.  In  the  year 
1807,  the  point  now  in  question  was  distinctly  made  before  Mr.  Baron  Wood 
in  Potter  v.  Starkie,  and  that  Judge,  whose  practical  experience  as  well  as 
learning  are  well  known,  held  the  sheriff  liable ;  in  which  he  was  confirmed  hy 
the  court  of  exchequer.  Eight  years  after  this,  the  case  of  Wyatt  r.  Blades, 
3  Campb.  396,  occurred  before  Lord  EUcnborough,  in  which  the  act  of  hank- 
ruptcy  having  taken  place  on  the  8th  of  December,  the  goods  were  seiied 
and  carried  to  a  broker  on  the  8th  of  February,  and  the  commission  issued  on 
the  12th  of  the  same  month ;  and  Lord  Ellenborough  held  in  trover  against 
the  sheriff,  that  the  removal  was  a  sufficient  conversion  to  support  the  action, 
though  the  goods '  were  never  sold,  but  remained  at  the  broker's,  in  cons^ 
quence  of  a  notice  not  to  sell;  and  though  no  demand  of  the  goods  had 
been  made,  no  objection  was  made  to  the  liability  of  the  sheriff  to  answer 
for  the  conversion.  In  eight  years  more,  in  the  year  1821,  the  point  was 
again  raised  in  Lassarus  v.  Waithman,  5  B.  M.  313,  in  the  time  of  !/)» 
*Chief  Justice  Dallas,  when  the  Court  of  Common  Pleas,  after  an  rt^| 
argument  in  which  Bayley  v,  Bunning  and  the  old  cases  were  cited,  '- 
decided  against  the  sheriff.  Mr.^ustice  Burrough  saying  that  the  point  was 
settled  long  before  he  knew  Westminster  Hall.  Again,  in  1828,  in  Pflce 
V.  Helyar,  4  Bingh.  597,  in  the  time  of  Lord  Chief  Justice  Best,  the  same 
Court  came  to  a  similar  determination.  And  the  judgment  of  that  Cour^ 
in  Carlisle  v.  Garland,  7  Bingh.  298,  in  1831,  in  the  time  of  the  present 
Lord  Chief  Justice,  was  conformable  to  the  former  decisions.  Finally,  w 
the  same  year,  1831,  the  Court  of  King's  Bench,  in  Dillon  v.  Langlej,  2  B. 
and  Adol.  131,  also  decided  in  the  same  manner  against  the  sheriff.  Upon 
that  occasion  the  noble  and  learned  Lord,  whose  loss  we  so  recently  had  to 
deplore  (Lord  Tenterden),  expressed  the  opinion  of  the  Court  in  the  terms 
which  I  desire  to  adopt,  and  with  which  I  shall  now  conclude,  "He  (the 
sheriff)  must  obey  the  writ,  but  he  is  also  required  to  know  whose  goods 
he  takes.  I  think,  in  this  case  we  ought  to  say  that  we  consider  ourselyes 
bound  bv  the  many  decisions  which  have  taken  place  establishing  the  liability 
of  the  sheriff."  I  am  therefore  of  opinion,  that  the  judgment  of  the  Court 
of  Exchequer  for  the  defendant  Jewison  ought  to  be  reversed. 

Ga8£LE£,  J.     Upon  the  best  consideration  I  have  been  able  to  give  to  this 
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case,  I  am  of  opinion  that  the  judgment  of  the  Court  of  Exchequer  ought  to  be 
affirmed ;  and  although  I  am  Borry  to  have  the  misfortune  of  differing  from 
those  of  my  learned  brethren  who  have  preceded  me,  and  also  of  those  who 
are  to  succeed  me  upon  this  occasion,  it  is  a  matter  of  great  consolation  to  me, 
that  I  am  supported  by  the  unanimous  opinion  of  the  Court  of  Exchequer. 
The  reasons  upon  which  that  judgment  is  founded  are  so  fully,  and  to  me,  so 
*5021  '''B^^^^^^^y  stated  by  the  Lord  Chief  Baron  in  the  reports  of  the  case 
-^  in  2  Crompton  and  Jarvis,  page  20,  and  in  .1  Tyrwhitt,  17,  that  I 
should  consider  myself  guilty  of  an  unnecessary  waste  of  time,  were  I  to  repeat 
them  from  the  reports ;  and  I  should  run  a  considerable  risk  of  weakening  their 
impression,  were  I  to  attempt  to  state  them  in  any  other  terms. 

There  is  certainly  great  weight  in  the  argument,  that  the  decisions  in  Cooper 
V.  Chitty,  and  many  subsequent  cases,  are  contradictory  to  that  of  the  Court  of 
Exchequer ;  and  if  they  had  corresponded  with  the  older  cases,  so  that  there 
had  been  a  constant  course  of  decision  in  the  same  way,  I  should  have  very 
much  hesitated  before  I  should  have  ventured  to  break  in  upon  them  -,  and  it 
is  to  that  consideration  that  I  attribute  my  having  concurred  in  the  judgment 
given  by  the  Court  of  Common  Pleas  in  the  case  of  Price  v,  Helyar,  having 
always  considered  that  if  the  case  were  a  new  one,  the  sherifif  was  undoubtedly 
entiUed  to  protection.  Independent,  however,  of  the  circumstance,  that  in  the 
case  of  Cooper  v.  Chitty,  and  many  of  the  subsequent  ones,  the  acts  of  the 
sheriff,  after  he  had  notice  of  the  bankruptcy,  were  sufficient  to  support  the 
decision  of  those  cases,  it  appears  to  me  that  the  earlier  cases  are  authorities  in 
&vour  of  the  sheriff,  and,  therefore,  that  in  affirming  the  judgment  of  the  Court 
of  Exchequer  on  this  occasion,  we  should  not  be  overturning  the  constant  course 
of  the  authorities  upon  the  subject,  but  restoring  the  law  as  it  was  laid  down 
and  acted  upon  in  the  reign  of  Charles  II.,  and  from  thence  downwards  to  the 
time  of  the  decision  in  Cooper  v,  Chitty. 

Upon  considering  the  several  reports  of  the  case  of  Bayley  v.  Bunning,  it  is 
not  quite  clear  that  the  allegation  in  the  judgment  of  the  Court  of  Exchequer, — 
that  in  deciding  the  case  of  Bayley  v.  Bunning  the  Court  by  disallowing  the 
objection  that  the  goods  were  to  be  considered  as  bound  by  the  teste  of  the  writ 
^5031  ^^  execution,  *which  was  before  the  act  of  bankruptcy,  allowed  the  other 
-'  objection,  viz.,  that  the  taking  was  lawful  in  respect  of  the  character  of 
the  person  by  whom  it  was  made, — is  quite  accurate ;  for,  although  the  latter 
was  clearly  one  of  the  grounds  of  the  decision,  it  is  not  so  clear  that  it  was  the 
only  one.  The  report  in  Levinz  concludes  thus :  *'  And  afterwards,  Easter 
18th,  judgment  was  given  for  the  defendant ;  he  being  an  officer  obliged  to 
execute  the  writ,  who  could  not  be  aware  of  any  acts  of  bankruptcy,  or  known 
that  any  of  them  would  be  acted  upon."  And  the  report  in  Siderfin  states  the 
Court  as  to  the  other  point,  viz.,  the  character  of  the  sheriff,  were  clear  that  the 
bailiff  is  not  guilty  of  trover ;  for  that  the  sheriff  took  the  goods  lawfully. 

Durins  the  argument  of  this  case  in  the  Court  of  Error,  a  doubt  was  thrown 
out  whether  the  case  of  Bayley  v,  Bunning  was  an  action  of  trover ;  and  it  was 
suggested,  that  it  might  be  an  action  of  trespass,  and  so  reconcile  all  the  cases. 
The  original  roll  has,  therefore,  been  inspected,  and  it  thereby  clearly  appears 
that  the  form  of  action  was  trover. 

LiTTLEDALE,  J.  It  is  admitted  on  all  hands  that, — ^as  far  as  relates  to 
the  judgment-creditor  if  he  interferes  in  the  sale  or  receives  the  produce  after 
the  sale,  and  also  the  vendee  of  the  sheriff  or  other  officer, — the  goods  of  the 
bankrupt  are,  upon  the  assignment  to  the  assignees,  vested  in  them  by  relation 
to  the  act  of  bankruptcy,  so  as  to  avoid  all  mesne  acts  and  dispositions ;  and 
that,  both  upon  the  words  of  the  various  acts  of  parliament  and  the  uniform 
construction  that  has  been  put  upon  those  acts,  and  the  policy  of  the  bankrupt 
laws.  And  therefore  I  do  not  think  it  necessary  to  advert  to  any  authorities 
as  to  the  ground  or  effect  of  relations  either  at  common  law  or  by  any  acts  of 
parliament. 
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The  words  of  the  act  of  parliament  relating  to  ^banhrapts  are  general,  ^^ 
and  make  no  exceptions  as  to  the  persons  to  be  bound,  only  indeed  that  !• 
as  the  King  is  not  named  in  them,  they  do  not  affect  the  crown  till  there  is  an 
actnal  assignment  of  the  property. 

But  it  is  contended  on  the  behalf  of  the  defendant,  that  he  is  to  be  exempted 
from  liability  for  seizing  and  selling  if  he  has  no  notice  of  an  act  of  bankmptcj. 
And  he  contends  this  upon  two  grounds :  first,  that  the  older  statutes  of  33  & 
34  Hen.  8,  o.  4,  13  Eliz.  c.  7, 1  Jac.  1,  o.  16,  19  Jac.  1,  c.  19,  and  5  G.  2,  c. 
30,  do  not  extend  to  the  sheriff  at  all,  and  that  the  last  statute  of  6  G.  4,  does 
not  increase  the  liability  of  the  sheriff. 

The  statute  of  Hen.  8  says,  the  sale  by  the  commissioners  shall  be  good  and 
effectual  against  the  bankrupts,  their  heirs  and  executors,  as  though  the  sale 
had  been  made  by  the  bankrupt  at  his  own  free  will  and  liberty. 

13  Eliz.  c.  7,  s.  2,  says  the  sale  by  the  commissioners  shall  be  good  tnd 
effectual  (after  an  enumeration  of  various  descriptions  of  persons)  "  agaiDst  all 
other  persons  claiming  by,  from,  or  under  the  bankrupt  by  any  act  had,  made, 
or  done  after  he  shall  become  bankrupt.'' 

The  other  acts  of  the  1  Jac.  1,  19  Jac.  1,  and  5  G.  2^  as  to  the  sale  <»*  as- 
signment by  the  commissioners,  all  refer  to  the  stat.  of  Eliz.,  and  no  fresh 
powers  are  given  to  the  commissioners,  except  that  the  twenty-sixtii  section 
of  the  5  Q.  2,  directs  the  commissioners  to  assign  to  assignees  for  the  geneial 
benefit  of  creditors  who  prove  their  debt. 

But  I  think  that  the  words  of  the  statute  of  Elizabeth  are  sufficient  to  bind 
the  sheriff;  for  though  he  does  not  claim,  as  to  any  beneficial  interest,  from  the 
bankrupt,  yet  he  claims  to  sell,  for  the  purpose  of  paying  over  the  proceeds  to 
the  creditors  of  the  bankrupt,  and  the  person  to  whom  he  sells  certainly  claims 
under  the  bankrupt ;  and  it  would  be  somewhat  extraordinary  if  *the  r^^^ 
sheriff,  who  sells  under  such  circumstances,  was  to  be  excepted  out  of  *■ 
the  operation  of  the  statute. 

I  may  observe  that  I  am  not  aware  that  this  point  has  ever  been  raised  be- 
fore, which,  if  there  had  been  any  ground  for  it,  would  surely  have  been  done, 
considering  the  great  variety  of  cases  in  which  this  subject  has  been  agitated 
for  the  last  70  years. 

The  statute  of  6  O.  4,  c.  16,  is  differently  expressed  from  the  formor  acts : 
in  the  twelfth  section  it  says  the  commissioners  are  to  assign  in  manner  after 
directed ;  and  then  the  manner  is  directed  in  the  sixty-third  section,  which  con- 
tains no  such  words  as  are  contended  to  be  a  limitation  of  the  persons  bound. 

But  I  do  not  consider  whether  this  enlarges  the  power  of  the  commisaon^^ 
or  not,  because  I  think  the  former  acts  extend  to  sheriff  and  other  similar 
public  officers. 

But  it  is  said  the  law  will  make  an  implied  exception  in  fiavour  of  the  sheriff 
or  other  person  having  the  execution  of  process,  because  he  is  bound  to  obey 
the  king's  writ,  and  it  would  be  very  hard  to  make  him  liable  to  an  action  when 
he  acts  according  to  the  best  of  his  judgment,  and  has  no  means  of  ascertaining 
whether  the  debtor  has,  or  has  not,  committed  an  act  of  bankruptcy. 

With  regard  to  his  being  a  public  officer,  and  that  he  is  bound  to  obej  the 
king's  writ,  there  is  no  doubt  but  he  is,  and  in  the  execution  of  that  dutj  he 
ouffht  to  be  protected. 

But  the  question  is,  does  he  act  in  obedience  to  the  king's  writ  ?  That  com- 
mands him  to  take  the  goods  of  A. ;  but  how  can  they  be  said  to  be  the  goods  of 
A.  when  A.  himself  has  lost  his  -power  of  conferring  any  property,  and  when  the 
judgment-creditor  has  no  right  to  have  them  as  the  goock  of  A.,  and  when  the 
person  to  whom  the  sheriff  will  sell  has  no  such  right? 

And  the  result,  therefore,  is,  that  instead  of  seizing  *the  goods  of  A.  rty^ 
he  seizes  the  goods  which,  by  relation,  have  become  the  goods  of  the  as-  *■ 
signees. 

But  it  may  be  said  they  are  the  goods  of  A. ;  that  he  has  acquired  them;  that 
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he  is  in  possession ;  treats  them  as  his  own,  and  no  other  person  has  yet  acquired 
a  right  to  them. 

Bat  hy  the  act  of  hankruptcy  there  is  a  sort  of  stamp  or  mark  fixed  upon 
them,  which,  though  invisible  at  first,  afterwards  is  brought  into  light  by  the 
commission,  and  attaches  upon  them  so  as  to  destroy  all  property  in  the  bank- 
mpt,  which  destruction  of  property,  though  not  apparent  at  the  time  of  the  levy, 
afterwards,  when  the  commission  and  assignment  take  place,  operates  in  the 
same  way  as  if  the  whole  had  been  known  at  first. 

He  takes  upon  himself  to  sell  goods  which  the  judgment-creditor  has  no  right 
to  have  sold,  and  which  the  person  who  buys  from  the  sheriff  has  no  right  to  buy. 

How  can  this  be  acting  in  obedience  to  the  king's  writ  ? 

As  to  the  hardship  upon  the  sheriff,  the  general  policy  of  the  bankrupt 
laws  makes  many  things  apparently  hard. 

It  is  very  hard  that  if  a  man  who  owes  a  trader  money  pays' it  to  him  bond 
fide  in  the  regular  course  of  business,  without  any  suspicion  of  an  act  of  bank- 
ruptcy ;  or  if  a  bankrupt  owes  money  which  he  pays  to  a  creditor  in  the  ordinary 
course  of  business,  he  having  no  suspicion  that  an  act  of  bankruptcy  has  been 
committed ;  or  if  a  trader  seHs  his  estate  after  having  committed  a  secret  act  of 
bankruptcy ;  that  all  these  transactions  should  be  rendered  invalid  by  the  general 
operations  of  the  bankrupt  laws :  yet  it  is  so ;  and  it  is  only  by  several  particular 
acts  of  parliament,  applicable  to  these  various  cases,  that  the  various  hardships 
which  I  have  enumerated  are  corrected  or  modified. 

It  is  a  hardship  on  a  sheriff  if  he  seizes  goods  of  which  the  debtor  is  in  pos- 
session and  apparent  ownership,  and  it  should  turn  out  that  the  possession  and 
*5071  ^PP^^^^^  ownership  was  not  fraudulent,  that  the  sheriff  ^should  be  liable ; 
-'  and  yet  the  circumstances  may  be  such  as  that  the  sheriff  has  no  means 
of  ascertaining  the  ownership. 

I  think  the  hardship  of  a  case  ought  not  to  form  a  principle  on  which  the  law 
should  act.  Society  is  so  formed  that  many  persons  fill  relations  which  appear 
to  induce  great  hardships.  If  these  hardships  be  of  sufficient  importance  for  the 
legislature  to  interfere  they  will  do  so. 

If  cases  of  hardship  be  brought  before  the  Court  they  will  frequently  inter- 
fere so  as  to  relieve  the  sheriff,  if  the  law  will  permit  it.  And  a  late  act  of 
parliament,  often  called  the  Interpleader  Act,  in  some  degree  acts  as  a  relief  to 
the  sheriff:  but  that  has  nothing  to  do  with  the  general  liability  of  the  sheriff. 

But  then  the  defendant  says,  that  by  the  constructions  which  hat(p  been  put 
upon  the  statutes  by  the  general  administration  of  the  bankrupt  law,  public 
officers  who  have  to  execute  process  are  protected  in  cases  like  the  present ;  and 
that,  though  for  a  number  of  years  back  there  are  cases,  and  the  practice  while 
these  cases  have  been  in  force  has  been  against  sheriffs,  yet  these  recent  cases 
and  practice  are  not  according  to  law,  and  that  the  earlier  cases  are  contrary, 
and  that  they  being  the  first  that  occurred  after  the  bankrupt  law  was  intro- 
duced, are  to  be  regarded  as  the  real  existing  law,  not  to  be  overturned  by  late 
decisions;  and  more  particularly  the  defendant  says  that  the  whole  of  these 
modem  cases  and  modern  practice  have  been  founded  on  a  misapprehension  of 
the  case  of  Cooper  v,  Chitty,  1  Burr.  20,  I  Black.  65, 1  Keny.  395,  and  that  in 
all  the  later  cases  the  former  decisions  have  not  been  sufficiently  brought  before 
the  Court. 

The  earliest  case  urged  on  the  behalf  of  the  defendant  is  Bailey  v.  Bunnine, 
*50ftl  ^  ^^'  ^'^^'  ^  ^^^"  ^^^'  *°^  *^®  Judges  there  say  *that  the  sheriff^s 
^  taking  was  lawful  by  virtue  of  the  writ. 

But  in  Siderfin  the  reporter  makes  a  query ;  for  it  is  affirmed  that  the  prac- 
tice is,  that  the  sheriff  shall  be  found  guilty  if  the  party  was  then  a  bankrupt. 

The  special  verdict  has  been  examined  in  Bailey  v.  Bunning,  and  it  appears 
that  the  sheriff  had  caused  to  be  made  the  debt  of  the  goods,  chattels,  and 
moneys  of  the  bankrupt,  but  that  they  remained  in  his  hands,  and  he  had  not 
sold  or  delivered  them  to  the  judgment-creditor,  and  then  it  states  a  demand 
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and  refusal,  and  concludes  with  saying  that  they  are  ignorant  whether  the 
taking  was  lawful. 

This  special  verdict  is  quite  imperfect :  there  is  no  conversion  found,  and  the 
question  by  the  jury  is,  whether  die  taking  was  lawful,  and,  therefore,  in  such 
an  imperfect  case,  the  very  slight  way  in  which  it  is  mentioned  in  the  two  re- 
ports makes  the  decision  amount  to  very  little  ;  especially  as  one  reporter  states 
the  practice  to  be  contrary ;  and  that  may  account  for  the  language  of  the  Judges 
that  the  taking  was  lawful ;  which  may  have  been  meant  to  apply  to  the  original 
taking  only,  and  not  to  say  whether,  if  the  goods  had  been  sold,  the  sheriff 
would  be  liable. 

This  case,  however,  as  £Eur  as  it  goes,  is  confirmed  by  what  the  Court  says  in 
Phillips  V.  Thompson,  3  Lev.  191. 

Turner  v,  Felgate  was  mentioned  in  Bailey  v,  Bunning,  it  is  reported  in  1 
Lev.  65,  2  Sid.  *125,  and  it  has  been  considered  as  applicable  to  the  present  esse. 

That  was  an  action  of  trespass  against  the  creditor  who  had  obtained  judg- 
ment, and  levied  under  a  fieri  facias,  and  the  judgment  was  afterwards  set  aside 
by  rule  of  Court.  And  it  was  there  said  that  the  sheriff  was  not  liable,  becaose 
he  acted  in  obedience  to  the  *king's  writ,  and  that  there  is  a  difference  r^^Ao 
between  the  party  and  the  sheriff  in  that  respect.  ^ 

There  is  not  the  least  doubt  about  that.  The  sheriff  is  protected  by  the 
writ,  and  he  need  only  plead  that,  by  way  of  justification  to  an  action  of  tres- 
pass. But  the  party  must  plead  the  judgment.  The  sheriff  is  bound  to  obey 
the  writ ;  but  the  party  must  show  that  he  had  authority  to  sue  out  the  writ, 
and  that  authority  is  the  judgment.  If  the  party  was  not  bound  to  show  the 
judgment  it  would  be  in  the  power  of  any  man,  who  had  obtained  no  judgment, 
to  sue  out  any  sort  of  writ  of  execution  for  any  amount  that  he  thought 
proper. 

^ut  that  does  not  apply  to  the  present  case ;  here  the  writ  directs  the  sheriff 
to  take  goods  of  A.,  and  if  he  does  take  goods  of  A.  it  is  immaterial  to  him 
whether  there  was  any  judgment  against  A.  or  not. 

But  the  complaint  is,  that  he  does  not  obey  the  king's  writ,  and  that  being 
directed  to  take  the  goods  of  A.,  he  takes  goods  which,  though  in  the  posses- 
sion of  A.,  yet  by  operation  of  the  bankrupt  law  ultimately  turn  out,  in  point 
of  law,  not  to  be  the  goods  of  A. 

The  case  of  Lechmere  v.  Thorowgood,  3  Mod.  326,  1  Show.  12,  Comb.  123, 
is  also  cited  in  &vour  of  the  defendant.  That  was  an  action  of  trespass  sgainst 
the  sheriff.*  One  of  the  points  in  dispute  was,  whether  the  crown  under  an 
extent,  or  the  party  under  a  fieri  facias  was  entitled  to  the  goods. 

But  the  Court  said  the  sheriffs  were  not  liable  in  this  action ;  and  there  is 
np  doubt  but  that  according  to  the  modern  cases  he  is  not  liable  in  trespass ',  for 
in  Smith  v.  Milles,  1  T.  R.  475,  it  was  held  that  an  action  of  trespass  mil  not  lie 
against  the  sheriff  who  seizes  ffoods  after  an  act  of  bankruptcy,  and  before  the  is- 
suing of  a  commission,  even  though  he  afterwards  sells  them.  But,  at  the  same 
♦time,  I  must  observe,  that  in  the  report  of  the  case,  Lechmere  v.  Tho-  rt^iQ 
rowgood,  in  3  Mod.,  there  is  nothing  said  about  the  liability  of  the  ^ 
sheriff.  Afterwards  an  action  of  trover  was  brought  against  Toplady,  the 
party,  and  Thorowgood,  and  another,  for  taking  the  goods,  and  it  is  reported  in 
1  Shower,  146,  and  2  Yentris,  169 ;  and  they  plotted  the  judgment  in  the 
former  action,  and  it  was  held  to  be  a  bar. 

But  that  was  decided  only  on  the  technical  ground  of  law,  that  after  a  judg- 
ment for  the  defendants  in  trespass,  the  plaintiffs  could  not  recover  in  an 
action  of  trover  for  a  conversion  of  the  same  goods  :  but  there  is  not  a  syllable 
said  in  the  latter  case  as  to  the  liability  of  the  sheriff;  and  I  think  no  argu- 
ment can  be  applied  from  any  reasoning  upon  technicalities  and  the  form  of 
action,  as  to  whether  the  sheriff  is  liable  for  seizing  and  selling  goods  under 
circumstances  like  the  present. 

Coles  V,  Davies,  1  Ld.  Baym.  724,  is  also  dted  for  the  defendant.    Lord 
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Chief  Justioe  Holt  ihere  held  that  the  sheriff  was  not  liahle  to  an  action  of 
trover  under  circumstances  like  the  present.  That  case,  as  far  as  it  goes,  is 
in  point  for  the  defendant,  but  it  is  only  a  nisi  prius  decision. 

As  to  the  other  cases  of  Bailej  v.  Bunning,  and  Lechmere  v,  Thorowgood, 
considering  the  imperfect  manner  in  which  they  are  reported,  and  considering 
also  the  special  verdict  in  Bailey  v.  Bunning,  I  think  they  only  amount  to  a 
declaration  of  the  opinions  of  the  Judges  there,  that,  generally  speaking,  the 
sheri£f  was  not  liable ;  but  by  no  means  to  a  judgment  upon  a  case  like  the 
present,  distinctly  brought  and  argued  before  them.  And  that,  therefore,  the 
courts  in  late  times  are  not  so  far  bound  by  those  cases  but  that  they  may  take 
another  view  of  the  point,  without  being  considered  as  unwarrantably  over- 
turning former  decisions. 

^g-|  11       *The  case  of  Cooper  v,  Chitty  is  the  leading  case  on  the  subject  in 
^  modem  times. 

I  admit  that  the  facts  of  that  case  are  not  the  same  as  here, — for  there  the 
sale  was  after  notice  of  the  act  of  bankruptcy,  and  after  the  commission  and 
assignment, — and  that  the  decision  could  not  of  itself  be  sufficient  to  authorize 
the  Court  to  give  judgment  for  the  plaintiff. 

That  case  has  been  followed  by  a  variety  of  other  cases,  in  some  of  which 
at  least  the  facts  were  the  same  as  the  present. 

I  do  not  think  it  at  all  necessary  to  go  through  these  cases,  and  comment 
upon  them,  and  upon  the  language  used  by  particular  Judges,  as  that  has  been 
so  fully  done  already.  The  result  of  these  cases  fully  satisfies  my  mind,  that 
in  the  present  case  the  bailiff  is  liable,  and  I  may  say  in  addition,  that  I  have 
known  a  great  many  cases  tried  at  nisi  prius,  in  which  the  point  has  never 
been  doubted. 

And  I  would  also  add  in  conclusion,  that  if  the  cases  of  Bayley  v.  Bunning, 
and  Lechmere  v.  Thorowgood,  had  been  fully  brought  before  the  Court  upon  a 
case  like  the  present,  and  the  judgment  given  according  to  the  opinion  there 
expressed  by  the  judges,  yet,  if  I  had  found  that  for  a  series  of  years  there 
had  been  so  many  decisions  and  constant  practice  the  other  way,  then,  inas- 
much as  the  latter  authorities  are  according  to  what  would  be  my  opinion,  if 
the  question  was  now  for  the  first  time  to  come  under  consideration,  I  should 
say,  that  the  Court  ought  to  act  upon  the  late  authorities,  though  by  that 
means  the  former  decisions  should  be  overturned. 

I  have  not  given  any  opinion  as  to  the  effect  of  the  respective  indemnities  to 
Jewison  and  to  Ingham,  as  I  am  of  opinion  that  they  are  both  liable  to  this 
action,  independent  of  any  question  of  indemnity. 

*5121       Upon  the  whole  of  the  case,  I  am  of  opinion,  that  *the  judgment  of 
^  the  Court  of  Exchequer  ought  to  be  reversed. 

Pabk,  J.  This  case  has  been  so  fully  discussed  by  my  learned  brothers 
who  have  preceded  me,  that  I  am  much  tempted  merely  to  express  my  concur- 
rence with  the  majority.  The  only  reason  why  I  prefer  the  contrary  course  is, 
that  I  may  not  be  supposed  to  have  taken  no  pains  to  instruct  myself  in  a 
matter  where  the  Court  of  Exchequer  has  delivered  a  unanimous  judgment, 
supported,  as  that  judgment  is,  by  my  learned  brother  sitting  next  me,  and 
which  judgment  the  majority  of  the  judges  now  present  think  ought  to  be 
reversed. 

The  real  point  in  this  case  is,  whether  a  sheriff  or  a  bailiff  of  a  liberty  who 
seizes  the  goods  of  a  man  under  a  writ  of  fieri  facias,  a  secret  act  of  bank- 
ruptcy having  been  previously  committed,  and  of  which  the  sheriff  had  no 
notice,  is  liable  in  an  action  of  trover  to  the  assignees  of  such  man  under  a  com- 
mission of  bankruptcy,  subsequently  issued,  founded  upon  the  said  previous  act  of 
bankruptcy.     I  am  of  opinion  that  he  is. 

It  may  certainly  be  hard  on  a  sheriff  or  bailiff  that  he  should  be  held  liable 
in  a  case  like  the  present,  where  no  misconduct  can  be  imputed  to  him  or  to 
his  officers;  but  it  appears  to  me  that  if  on  account  of  such  hardship  we  were 
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to  affirm  this  jadffment  of  the  Court  of  Exchequer,  we  should  break  in  upon 
an  established  rule  of  law,  established  confessedly  for  above  seventy  years; 
admitted  as  a  clear  rule  in  all  the  text-books  of  writers  upon  bankmpt  law ; 
acted  upon  by  all  practisers  in  their  advice  to  clients,  and  confirmed  bj  some 
of  the  ablest  men  that  have  ever  adorned  the  judicial  seat  firom  Lord  Mans- 
field down  to  the  present  day ;  namely,  from  the  year  1756. 

The  question  really  is,  whether  these  goods,  when  the  bailiff  seized  them, 
were  the  goods  of  the  '^'bankrupt,  or  the  goods  of  the  assignees  by  rela-  ^^^^^ 
tion  to  the  act  of  bankruptcy.  That  the  act  of  bankruptcy  vests  the  *■ 
goods  in  the  assignees  seems  not  to  be  disputed :  then  certainly  the  process 
having  commanded  that  the  goods  of  A.  should  be  taken,  the  sheriff  most  at 
his  peril  answer,  if  he  take  goods  which  have  become  the  property  of  B.,  by 
being  sued  in  an  action  of  trover.  Mistake  as  to  the  right  of  property  at  the 
time  of  the  seizure  both  in  the  plaintiff  herself,  and  in  the  sheriff,  as  was  truly 
stated  by  my  brother  Bayley  in  the  case  I  am  about  to  quote,  will  not  excase 
the  sheriff.  And  indeed  that  was  a  very  hard  case :  I  mean  the  case  of  Olass- 
poole  V.  Young,  9  B.  &  C.  696,  where  a  writ  of  execution  issued  agunst  a  man 
named  Meering,  the  supposed  husband  of  the  plaintiff,  who  really  belieyed 
herself  to  be  his  lawful  wife  at  the  time  of  the  seizure  of  the  goods,  which 
had  been  her  property ;  but  after  this,  the  woman  discovering  that  a  former 
wife  was  living,  and  the  marriage  with  her  consequently  void,  recovered  the 
value  of  the  goods  against  the  sheriff  in  an  action  of  trover,  by  the  unanimoos 
judgment  of  Lord  Tenterden,  and  my  brothers  Bayley,  Littledale,  and  Jama 
Parke.  The  rule  of  law,  then,  is  undoubted,  that  the  sheriff  must  at  hb  peril 
seize  the  ^oods  of  the  party  against  whom  the  writ  issued;  and  if  they  hare 
ceased,  without  fraud,  to  be  the  goods  of  that  party,  the  sheriff  is  liable,  if  he 
seized  them,  though  not  cognizant  of  the  change  of  property.  The  hardship, 
then,  can  be  no  argument  if  the  law  be  clear,  for  there  are  many,  many  cases 
in  which  the  law  has  thrown  a  similar  liability  on  the  sheriff,  not  regarding 
the  hardship  j  and  I  am  not  aware  of  any  exception  in  any  bankrupt  acts  in 
favour  of  the  sheriff.  For,  as  Lord  Ellenborough  said,  in  the  case  of  Stevens 
V.  Elwall,  4  M.  &  S.  529,  "  The  Court  must  be  governed  *by  the  prin-  ^514 
ciples  of  law,  and  not  by  the  hardship  of  any  particular  case ;  for  what  ^ 
can  be  more  hard  than  the  common  case  of  trespass,  where  a  servant  has  done 
some  act  in  assertion  of  his  master's  right,  that  he  shall  be  liable  not  only 
jointly  with  his  master,  but  if  his  master  cannot  satisfy  it,  for  every  penny  of 
the  whole  damage,  and  his  person  also  shall  be  liable  for  it?"  But  the  sheriff 
is  in  a  much  better  situation,  for  thoueh  he  must  often  act  at  his  peril,  and 
sustain  losses,  yet  he  has  considerable  fees  in  poundage,  &c.,  to  remunerate  him. 

It  is  admitted,  indeed  it  was  impossible  to  deny,  that  the  point  has  been  e^^^ 
ly  decided  over  and  over  again ;  out  it  is  desired  that  all  those  cases  shoold  be 
overturned  because  they  all,  it  is  said,  depend  upon  the  case  of  Cooper  v,  Chitty, 
and  none  of  the  latter  cases  refer  to  the  cases  before  Cooper  v.  Chitty,  and 
which  are  at  variance  with  that  decision :  for  those  who  wish  to  ovcrtarn, 
allege,  that  if  the  Courts  had  looked  at  those  prior  decisions,  they  never  would 
have  upheld  Lord  Mansfield's  doctrine,  and  that  of  his  brethren.  This  seems 
to  me  to  be  a  most  disingenious  argument,  and  not  very  complimentary  to  the 
Judges  who,  numerous  and  powerful  in  knowledge  and  talent  as  many  of  them 
have  been,  have  decided  those  latter  cases.  It  is  true  that  in  the argumentsof 
some  of  them  the  older  cases  of  Bailey  v.  Bunning,  Letchmere  v.  Thorowgow, 
and  others,  have  not  been  mentioned;  but  are  we  thence  to  infer  *bat  the 
learned  Judges  were  unacquainted  with  or  did  not  weigh  those  deciaons?  The 
ra«t  IS  directly  otherwise ;  and  the  fair  and  legitimate  inference  is  the  rerewe. 
The  later  Judges,  it  is  said,  have  followed  Cooper  v.  Chitty.  Be  it  so ;  then 
they  must  have  read  it,  and  they  could  not  do  so  without  seeing  the  oases  I 
have  alluded  to,  reasoned  and  commented  upon  both  at  the  bar  and  on  the 
bench;  and  therefore  the  &ir  and  legitimate  inference  is,  that  the  Judges  were 
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^5151  ^^  opi^io^  *thBi  Cooper  v.  Chitty,  if  it  did  not  overtom  the  former  de* 
-■  cisions,  was  more  consonant  to  reason,  public  conyenience,  and  sound 
policy,  in  holding  the  sheriff  liable  even  in  the  case  of  mistake  and  ignorance : 
and  it  is  to  suppose  that  the  Judges  shut  their  eyes,  and  remained  wilfully 
ignorant  of  the  prior  cases:  besides,  it  is  a  mistake  in  the  judgment  of  the 
Court  of  Exchequer,  when  they  allege  that  none  of  the  cases  later  than  Cooper  v. 
Chitty  refer  to  Bailey  v,  Bunning ;  for  the  contrary  is  the  fact.  I  have  con- 
sidered the  cases  alluded  to ;  and  although  I  do  not  highly  approve  of  very 


long  and  elaborate  judgments,  yet  I  must  say  that  in  aU  the  reports  of  the 
different  stages  of  the  case  of  Letchmere  v.  Thorowgood,  and  Letchmere  v.  Top- 
lady,  it  is  most  difficult  to  get  at  the  real  history  of  that  case;  but,  tiding  them 
altogether,  one  thing  seems  clear,  that  the  sheriff  was  held  not  to  be  a  tres- 
passer in  such  a  case  as  this ;  and  no  Judee  in  Cooper  v.  Chitty,  nor  in  any 
case  since,  has  so  considered  him.  It  was  also  held  in  Letchmere  v.  Toplady, 
where  trover  was  afterwards  brought,  that  it  would  not  then  lie,  not  that  it 
would  not  lie  generally  speaking,  but  that  the  plea  of  a  judgment  in  the  case 
of  trespass  against  the  sheriff  was  a  good  bar  by  way  of  estoppel.  Whether  the 
Court  was  right  or  wrong  in  this  latter  opinion  I  do  not  stop  to  inquire :  if 
wrong,  it  weakens  the  authority  of  the  case  altogether ;  if  right,  it  aoes  not 
militate  against  the  position  that  trover  generally  will  lie,  thouffh  trespass  will 
not,  against  the  sheriff.  In  Comberbaoh,  123,  he  makes  Lord  Chief  Justice 
Holt  say,  that  the  property  of  the  goods  is  vested  by  the  delivery  of  the  writ 
of  fieri  f^ias  even  against  the  kin^s  extent.  This  Lord  Mansfield  truly  says 
he  could  not  have  said,  for  no  inception  of  an  execution  can  bar  the  crown. 
Lord  Holt  himself  in  another  case,  says  the  direct  contrary  to  what  Comberbach 
^5161  ^^^^  ^reports  of  him ;  for  in  Smallcomb  v.  Cross,  1  Ld.  Raym.  251,  his 
^  lordship  says,  "  The  property  of  the  soods  is  not  absolutely  bound  by 


the  delivery  of  the  writ  to  the  sheriff."  And  this  question  is  now  happily  set 
at  rest  by  the  decision  of  the  House  of  Lords  last  session  in  Giles  v,  Grover. 
Besides,  it  is  difficult  to  understand  when,  and  by  whom  this  case  was  decided. 
3d  Modem  decided  this  case  in  Trinity,  4th  James  II.,  at  which  time  Sir  John 
Holt  was  not  Chief  Justice :  for  it  is  clear  matter  of  history,  that  he  was  ap- 
pointed upon  the  Revolution  in  the  room  of  Sir  Richard  Wright,  who  con- 
tinued all  the  Michaelmas  term  following  the  landing  of  King  William  to  be 
Chief  Justice ;  and  no  Hilary  term  was  kept  in  consequence  of  the  Revolution. 
Comberbach  makes  the  decision  take  place  in  Trinity,  first  of  King  William, 
twelve  months  after  the  date  of  the  former ;  and  Shower  states  the  decision  to 
have  taken  place  in  Easter,  first  of  King  William.  The  case  of  Letchmere  v, 
Toplady  was  in  the  Common  Pleas,  Hilary,  second  of  William  and  Mary.  My 
only  object,  in  making  these  observations,  is  to  show  the  extreme  inaccuracy 
and  inattention  of  those  persons,  who,  by  this  inaccuracy  in  dates,  may  be  pre- 
sumed to  have  taken  their  accounts  of  what  passed  from  others,  but  not  to 
have  been  themselves  present ;  for  even  the  publisher  of  3d  Modem,  says  in  his 
Preface,  that  he  must  confess  that  some  of  the  late  reports  (of  course  not 
meaning  his  own)  are  collected  with  very  little  judgment.  Bayley  v.  Bunning, 
1  Lev.  173,  which  is  also  mentioned  in  Phillips  v,  Thompson,  3  lie  v.  191,  was 
undonbtedly  an  action  of  trover ;  but  for  the  reasons  so  ably  given  by  my 
brother  Bosanquet,  and  which  I  therefore  shall  not  repeat,  it  is  clear  that,  even 
giving  full  credit  to  the  decision  it  does  not  at  all  govern  this  case :  Siderfin 
""SITI  ^^^  ^^^  '^'agree :  but  even  if  it  were  more  applicable  to  this  case,  I  can- 
-'  not  feel  all  that  respect  for  such  unsatisfactory  accounts  of  that  decision^ 
so  at  least  as  to  induce  me  to  agree  to  overtum  the  uniform  and  consistent  train 
of  judgments  of  seventy-six  years  and  more  by  some  of  the  ablest  judges  that 
Westminster  Hall  has  seen. 

The  oldest  man  now  living  remembers  no  other  rale  upon  this  point,  than 
that  which  it  is  supposed  Cooper  v.  Chitty  established;  and  admitting,  for  ar- 
gument only,  that  that  was  a  novel  decision,  yet  no  inconvenience  has  resulted 
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from  it ;  Judges  have  been  followers  of  it,  couDsel  and  attorneys  have  advised 
on  its  strength,  and  merchants  have,  as  assignees,  known  and  abided  by  the 
rale ;  and  it  is,  as  we  well  know,  frequently  immaterial  bow  points  of  law  are 
determined,  provided  they  are  known  and  uniform }  and,  certainly,  this  point 
of  law  has  been  known  and  uniform  for  the  long  period  I  have  mentioned.  I 
was,  therefore,  surprised  to  observe  in  one  of  the  arguments  of  this  case  in  the 
court  below,  a  statement,  that  there  had  been  some  recent  decisions  on  this 
subject.  Who  were  the  Judges  that  decided  Cooper  v,  Chitty  f  Lord  Mam- 
field,  who  is  not,  I  believe,  remembered  by  any  one  present,  myself  excepted; 
but  he  was  a  Judge  who,  in  the  expressive  language  of  one  who  knew  him  well, 
and  who  could  duly  appreciate  his  learning  and  ability,  so  enlarged  and  com- 
mented upon  cases,  and  was  so  powerful  in  argument,  that  his  hearers  were 
sometimes  lost  in  admiration,  at  the  strength  and  extent  of  the  human  under- 
standing. His  colleagues,  when  Cooper  v.  Chitty  was  decided,  were  no  other 
than  Sir  John  Eardley  Wilmot,  afterwards  Chief  Justice  of  the  Common  Pleas; 
the  very  learned  Mr.  Justice  Foster,  and  Mr.  Justice  Dennison.  Was  it  a 
hasty  decision  ?  it  was  argued  in  two  different  terms  by  four  of  the  most  emi- 
nent advocates  of  that  day,  after  which  the  Court  took  time  to  deliberate;  and 
then  Lord  Mansfield  delivered  a  clear,  ^lucid,  and  argumentative  judg-  r«rig 
ment  of  himself,  and  his  three  most  learned  brethren ;  and  commented  I- 
upon  the  cases  of  Bailey  v.  Bunning,  and  Lechmere  v.  Thorowgood,  in  a  way 
which  shows,  at  least,  that  they  had  by  no  means  been  overlooked  by  them. 
The  case  of  Cooper  v.  Chittv  is  best  reported  in  the  first  volume  of  Lord  Ken- 
yon's  Cases,  p.  395,  although  there  is  no  material  difference  between  Kenyon, 
iBlackstone,  and  Burrow;  and  whoever  reads  with  attention  Lord  Kenyon's 
note,  though  his  Lordship  was  then  a  very  young  man,  will  discover  all  the 
accuracy  and  acuteness  of  that  great  mind,  so  well  remembered  by  us  who  saw 
him,  as  many  of  us  saw  him,  in  the  full  splendour  of  it ;  and  when  reading  this 
luminous  judgment  of  Lord  Mansfield,  as  reported  by  his  eminent  successor,  I 
cannot  but  lament  that  in  the  course  of  some  of  the  arguments  in  the  case  now 
under  consideration.  Lord  Mansfield  should  be  charged  with  making  a  very 
useless  display  of  what  would  appear  to  be  legal  knowledge,  and  filling  up  six 
pages  with  what  might  have  been  expressed  in  six  lines.  I  am  sorry  to  say 
the  judgments  of  modem  days  cannot  claim  a  superiority  in  conciseness  and 
beauty  above  those  of  Lord  Mansfield.  Were  I,  after  the  discussion  this  case 
has  undergone  at  the  bar,  and  after  the  luminous  argument  of  my  brothers  who 
have  preceded  me,  to  travel  through  and  to  comment  upon  all  the  cases  since 
Cooper  17.  Chitty,  which  have  been  uniform,  I  should  indeed  be  justly  charge- 
able with  making  useless  display  of  legal  knowledge.  I  shall  merely  mention 
them,  and  a  host  of  learned  persons  who  have  affirmed  the  doctrine. 

Smith  V.  Milles,  1  T.  R.  475,  was  an  action  of  trespass,  and  Ashurst  and 
Buller,  Justices,  afler  time  taken  to  consider,  held  it  would  not  lie,  bat  ex- 
pressly took  the  distinction  between  trover  and  trespass ;  and  a  long  passage 
♦of  Lord  Mansfield's  judgment  in  Cooper  v.  Chitty  is  read  by  Mr.  Jus-  ^519 
tice  Ashurst,  and  adopted  by  the  Court.  Mr.  Justice  Ashurst  was  not  ^ 
an  eloquent  man,  but  he  was  always  reckoned  a  learned  Judge ;  and  of  the  high 
legal  character  of  Mr.  Justice  Buller  all  the  profession  formed  a  very  just  esti- 
mate. In  Potter  t\  Starkey,  4  M.  &  S.  260,  Mr.  Baron  Wood  first,  and  the 
whole  Court  of  Exchequer,  held  that  the  sheriff  was  liable  in  trover,  though  he 
seized,  sold,  and  actually  paid  over  the  money  before  a  commission  issued,  and 
before  any  notice;  saying  that  this  necessarily  followed  froin  Cooper  t?.  Chitty, 
for  it  was  an  unlawful  interference  with  another's  mods.  In  Stevens  v,  Elwall, 
4  M.  &  S.  269,  it  was  held  that  a  servant  may  be  charged  in  trover  tiiough 
the  act  of  conversion  be  done  for  the  benefit  of  the  master,  and  Lord  Ellen- 
borough  observed  that  the  Court  must  be  governed  by  the  principles  of  law, 
and  not  by  the  hardship  of  any  particular  case.  Wyatt  v.  Blades,  3  Camph. 
396,  is  supposed  (in  the  judgment  we  are  now  considering)  not  to  show  soffi* 
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cientlj  what  the  opinion  of  Lord  EUenhorough  was,  nor  whether  the  point  now 
nnder  oonsideration  was  there  raised.  The  facts  of  the  case  were  similar  to 
those  now  hefore  us ;  and  it  seems  to  me  impossible  that  Lord  Ellenboroagh| 
though  the  counsel  might  not  have  stated  the  case  with  much  precision,  could 
have  decided  as  he  did  if  he  had  not  the  supposed  point  of  Cooper  v.  Chitty  in 
his  view.  The  case  of  Lazarus  v.  Waithman,  5  B.  M.  314,  was  decided  by  the 
Court  of  Common  Pleas,  during  the  Chief  Justiceship  of  Sir  R.  Dallas,  in  the 
same  way  as  Cooper  v.  Chitty  was.     I  speak  not  of  any  opinion  of  mine  in 


that  case,  but  I  can  speak  of  two  of  the  Court,  happily  still  alive,  though  no 
♦5201  ^^°S®'  ^^  ^^^  body, — two  better  lawyers  could  not  be  found, — ^I  *mean 
•^  my  brothers  Burrough  and  Bichardson.     The  former  states  the  point 


to  have  been  settled  long  oefore  he  knew  Westminster  Hall :  the  latter  (and 
no  man  had  more  practical  experience)  says,  that  the  law,  as  to  a  question  of 
this  nature,  had  been  long  since  settled,  and  had  frequently  occurred  of  late 
years  at  nisi  prius.  There  must  have  been  an  accidental  misstatement  in  the 
judgment  below,  when  it  is  supposed  that  Lazarus  v.  Waithman  was  decided 
altogether  upon  Cooper  v.  Chitty,  and  that  none  of  the  earlier  cases  were  men- 
tioned ;  those  who  know,  as  I  of  course  did,  the  infinite  pains  that  that  most 
valuable  person  Lord  Chief  Justice  Dallas  took  to  inform  himself,  by  diligent 
research,  and  to  procure  information  from  others  of  every  case  and  decision 
that  at  all  bore  upon  matters  before  him,  will  not  readily  believe  he  was  not 
aware  of  the  case  of  Bailey  v.  Bunning  and  Phillips  v.  Thompson  ;  but  it  un- 
fortunately happens  that,  even  if  the  Lord  Chief  Justice  of  that  day  were  not 
entitled  to  all  the  commendation  I  most  cheerfully  and  affectionately  bestow 
upon  him,  the  very  cases  supposed  to  have  been  overlooked  by  Judges  Dallas, 
Barrough,  Richardson,  and  myself,  were  expresslv  quoted  and  relied  on  by  the 
learned  counsel  for  the  sheriff  in  Lazarus  v.  Waithman,  and  in  Price  v,  Helyar, 
4  Bingh.  597.  We  have  to  add  the  weight  and  authority  of  that  very  eminent 
and  acute  judge.  Lord  Chief  Justice  Best,  delivering  a  most  luminous  argu- 
ment after  time  taken  to  consider,  as  the  joint  opinion  of  his  lordship,  myself, 
and  Mr.  Justice  Burrough,  the  facts  of  that  case  being  not  possibly  distinguish- 
able &om  this.  But  the  weight  of  authority  and  of  name  does  not  rest  here  : 
for  in  Carlisle  v.  Garland,  7  Bingh.  298,  Lord  Chief  Justice  Tindal,  my  bro- 
*5211  ^^^^  Bosanquet  and  Alderson,  all  maintained  the  same  point;  *and 
-'  again,  that  most  eminent,  and  ever  to  be  lamented  Judge,  Lord  Ten- 
terden,  with  the  concurrence  of  my  brothers  Littledale,  Taunton,  and  Patteson, 
in  Dillon  v.  Langdale,  2  B.  &  Aid.  131,  expressly  like  this  case  in  every  cir- 
cumstance, says,  ''the  sheriff  must  obey  the  writ,  but  he  is  also  required  to 
know  whose  goods  he  takes ;  we  ought  to  consider  ourselves  bound  by  the 
many  decisions  which  have  taken  place,  establishing  the  liability  of  the  sheriff.'' 
And  then  his  Lordship  refers  to  the  case  of  Carlisle  v.  Grarland  as  in  point. 
Indeed,  it  is  admitted  in  the  Court  below,  that  the  cases  of  Potter  v.  Starkey, 
Lazarus  v,  Waithman,  Price  v.  Helyar,  Carlisle  v.  Garland,  and  Dillon  v.  Lang- 
dale,  cannot  be  distinguished  either  in  fiicts  or  reasoning  from  the  case  now 
under  consideration.  I  have  formerly  referred  to  the  case  of  Glasspool  v. 
Young  as  a  much  harder  case  against  the  sheriff  than  the  present ;  and  I  shall 
not  restate  it ;  I  only  mention  it  for  the  sake  of  adding  to  the  list  of  legal 
luminaries,  who,  for  the  last  seventy-six  years,  have  uniformly  concurred  in 
this  opinion  till  now,  the  names  of  two  eminent  judges,  Mr.  Justice,  now 
Baron,  Bayley,  and  Mr.  Justice  James  Parkd.  If,  therefore,  I  even  thought 
the  case  of  Cooper  v,  Chitty  wrongly  decided,  as  some  of  my  brethren  seem  to 
think,  I  do  not  feel  myself  strong  enough,  nor  do  I  think  myself  justified  in 
setting  up  my  judgment  against  the  immense  host  of  those  great  men,  who 
have  so  long  considered  this  as  a  close  and  settled  point  of  law. 

I  may  add,  without  impropriety,  that  Lord  Tenterden,  in  a  conference 
with  all  the  judges  who  had  heard  this  case  argued,  concurred  in  the  opinion 
I  have  formed }  and  when  the  opinions  of  that  most  eminent,  most  learned, 
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and  ever  to  be  lamented  Judge,  sa  well  as  humblest,  and  most  onas- 
Buming  of  men  are  mentioned,  they  will  *claim  and  receive  from  ^^^ 
every  other  judge  and  lawyer,  the  most  profound  and  unfeigned' >• 
attention  and  respect,  especially  when  I  find  him  in  a  case  having  no  con- 
nexion with  this,  declaring  that  the  judges  of  former  times  (and  I  speak  of 
the  uniform  judgment  of  about  seventy  years)  ought  to  be  followed  and  adopted, 
unless  we  can  see  very  clearly  that  they  are  erroneous ;  otherwise  there  wUl  be 
no  certainty  in  the  administration  of  the  law.  When,  therefore,  I  find  this  lav 
uniformly  acted  upon  for  much  above  seventy  years,  I  rejoice,  after  a  long  judi- 
cial life,  to  declare  my  firm  belief,  that  a  new  practice  on  this  point  should  not 
be  introduced.  I  think  it  cannot  be  done  without  danger.  For  these  reasons 
and  upon  these  authorities,  I  think  the  judgment  of  the  Court  of  Excheqaer 
ought  to  be  reversed. 

TiNDAL,  C.  J.  It  has  become  unnecessary  for  me,  after  the  full  discosaion 
which  this  case  has  undergone,  to  state  at  length  the  grounds  upon  which  my 
judgment  has  been  formed,  or  to  comment  upon  the  several  cases  which  have 
been  already  brought  before  the  notice  of  the  Court.  I  shall  endeavour,  there- 
fore, to  compress  within  as  short  a  compass  as  is  consistent  with  making  my- 
self intelligible,  the  reasons  upon  whicm  my  mind  ha^  been  brought  to  the 
conclusion  that  the  judgment  of  the  court  below  ought  to  be  reversed. 

The  question  arising  upon  this  special  verdict,  is  in  substance  this ;  whether 
the  sheriff,  who  has  seized  the  goods  of  a  defendant  under  a  writ  of  fi.  &.,  and 
has  sold  and  delivered  them  to  the  judgment-creditor  in  satisflEu^tion  of  the  debt, 
after  a  secret  act  of  bankruptcy  committed  by  the  defendant,  but  before  the 
issuing  of  a  commission  against  him,  is  liable  to  an  action  of  trover,  at  the 
suit  of  assignees  subsequently  chosen  under  such  commission.  And  upon  this 
question  I  can  arrive  at  no  other  conclusion,  upon  the  "^construction  of  r^^^S 
the  statute  upon  which  the  bankrupt  law  now  stands,  without  any  refe-  ^ 
rence  to  the  cases  decided  on  the  point,  than  that  the  seizing  and  subsequent 
sale  of  these  goods  to  the  judgment-creditor,  is  a  wrongful  conversion,  so  as  to 
make  the  sheriff  liable  in  an  action  of  trover. 

This  answer  to  the  question  above  put,  rests  upon  two  distinct  propositions  3 
first,  that  the  goods  in  question  were,  at  the  time  of  the  sale  under  the  writ, 
the  property  of  the  assignees,  having  become  their  property  by  relation  from 
the  time  of  the  act  of  biuikruptcy ;  secondly,  that  there  is  no  exception,  either 
express  or  implied,  in  the  bankrupt  act,  in  favour  of  a  sheriff  executing  the 
king's  writ.  1  shall  proceed  to  consider  each  of  these  positions  separately,  and 
in  order. 

First,  upon  the  just  construction  of  the  late  statute,  the  goods  at  the  time 
of  the  sale  belonged  to  the  assignees,  and  the  sale  was  a  wrongful  conversion, 
because  it  was  a  sale  of  their  g<x>ds. 

That  the  ownership  of  the  goods  was  not  divested  out  of  the  bankrupt  by 
the  act  of  bankruptcy,  or  by  3ie  issuing  of  the  commission,  or  by  any  other 
act  than  the  execution  of  the  commissioners'  assignment^  may  indeed  be 
readily  admitted.  If  any  authority  were  necessary  for  that  point,  the  cases  of 
Cary  v.  Crisp,  1  Salk.  108,  and  Brassey  v.  Dawson,  2  Str.  978,  are  dedsivc 
upon  the  subject. 

But  it  seems  equally  clear,  that  by  the  necessary  construction  of  the  dausc,  by 
which  the  commissioners  are  directed  to  <<  assign  all  the  bankrupt's  money, 
goods,  chattels,  and  debts,  wheresoever  they  may  be  found  or  known;"  snch 
assignment,  whenever  made,  shall  operate  by  relation,  so  as  to  carry  to  the  as- 
signees all  the  property  which  the  bankrupt  had  at  the  time  of  the  act  of  bank- 
ruptcy. 

*The  twelfth  section  of  the  recent  act  of  6  G.  4,  upon  which  the  law  r#524 
now  stands,  varies  indeed  in  some  particulars  of  expression  from  the  *• 
language  of  the  earlier  acts;  but  not  so  materially  as  to  afford  a  ground  for 
any  difference  of  construction  in  this  particular;  in  which  it  is  certain  no  real 
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difference  ooiild  have  been  intended.  It  has  indeed  been  obeerred,  in  one  caeei 
bj  Lord  Hardwicke,  then  Chief  Justice  of  the  King's  Bench, — ^in  Brassey  v, 
D&WBOQ,  2  Str.  978 — that  this  relation  is  a  fiction  of  the  law,  and  that  fictions 
are  not  to  be  favoured.  But  I  must  confess  myself  unable  to  consider  it  as  any 
fiction  at  all ;  for  it  appears  to  be  the  direct  and  positive  enactment  of  the 
l^lature,  expressed  in  plain  and  unequivocal  terms.  That  such  an  enact* 
ment  is  indeed  attended  in  some  cases  with  hardship  must  be  admitted,  but 
there  seemed  to  have  been  no  alternative  for  the  legislature  but  either  to  allow  these 
individual  cases  of  hardship,  or  to  submit  to  a  general  inconvenience ;  for  unless 
the  assignees  were  made  to  take  the  property  of  the  bankrupt  as  it  stood  at  the 
time  of  the  bankruptcy,  this  general  inconvenience  must  follow,  that  the  estate 
would  be  subject  to  all  the  fraudulent  or  improvident  dispositions  and  convey- 
ances  which  failing  men,  in  a  state  of  bankruptcy,  will  inevitably  have  recourse 
to.  That  such  relation  was  intended  is  evident  from  the  consideration,  that  in 
various  instances  where  the  individual  hardship  was  greater  than  was  warranted 
by  the  general  convenience,  the  legislature  has  from  time  to  time,  by  new 
statutes,  cut  down  the  relation  in  particular  oases ;  as,  first,  in  the  case  of  pay- 
ment of  debts  to  the  bankrupt  before  notice  of  an  act  of  biuikruptcy  (1  Jac.  1, 
c.  15) ;  next,  in  the  case  of  the  sale  of  real  property  by  the  bankrupt,  where 
the  commission  is  not  sued  out  within  five  years  after  the  secret  act  of  bank- 
^poc-i  ruptcy  (21  Jac.  1,  '^'c.  19);  again,  in  the  case  of  payments  by  the  bank- 
^  rupt  to  creditors  for  goods  sold  (19  G.  2,  c.  32) ;  and,  lastly,  in  the  case 
of  conveyances,  contracts,  and  other  dealings  and  transactions  with  bankrupts 
bond  fide  made  and  entered  into  more  than  two  calendar  months  before  the  date 
and  issuing  of  the  commission  (^46  0.  3,  c.  65).  All  which  provisions  of  the 
legislature  do  prove  and  establish  two  points,  first,  that  such  relation  to  the 
act  of  bankruptcy  did  at  the  time  exist  under  the  previous  enactments ;  and, 
secondly,  that  nothing  short  of  the  authority  of  parliament  itself  was  sufficient 
to  relax  the  severity  of  the  former  law.  The  courts  of  law  have  uniformly  held 
such  construction  of  the  bankrupt  acts.  I  will  refer  to  one  case  only,  namely, 
the  judgment  of  Lord  Hardwicke,  when  Chancellor,  in  Billon  v.  Hyde,  2  Yes. 
310,  because  it  appears  to  me  to  import  that  at  that  time  he  did  not  consider 
this  relation  to  the  act  of  bankruptcy  to  be  a  fiction  of  law.  Lord  Hardwicke 
observes,  <<It  is  said  that  this  rule  (the  relation  to  the  act  of  bank- 
roptcy),  founded  on  this  act  of  parliament,  is  contrary  to  the  seneral  reason  of 
the  kw,  which  says  that  fictions  of  law  and  legal  relations  shall  not  enure  to 
the  wrong  of  any  one,  which  is  the  general  rule,  invented  to  support  the  right 
and  equity  of  the  case.  But  the  reason  of  taking  this  case  out  of  that  rule,  is 
plainly  this,  and  the  law  did  intend  it  on  this  general  rule,  that  it  is  better  to 
safer  a  particular  mischief  than  an  inconvenience :  and  the  legislature  foresaw 
that  there  would  be  a  particular  mischief  which  they  cured  by  that  proviso,  but 
did  not  extend  it  further,  because  the  inconvenience  on  the  other  hand,  of  suf- 
fering bankrupts  to  dispose  of  their  effects  by  contracts  or  judgments,  would 
put  it  in  their  power  to  defeat  their  just  creditors  of  their  debts,  so  that  it  would 
*52B1  ^  diffici^t  commonly  to  find  out  whether  *there  was  a  mixture  of  fraud ; 
-'  so  the  legislature  thought  it  better  to  lay  down  that  general  rule.'' 

Upon  these  grounds  it  may,  I  think,  be  safely  concluded,  that  all  the  pro- 
perty belonging  to  the  bankrupt,  at  the  time  of  his  bankruptcy,  passes  to  his 
aasignees  by  the  commissioner's  assignment,  whatever  may  be  the  time  at  which 
sach  assignment  is  executed. 

The  second  ground  above  referred  to  is,  that  there  is  no  exception,  express 
or  implied,  in  die  bankrupt  act,  in  favour  of  the  sheriff  executing  a  writ  after  a 
secretact  of  bankruptcy;  so  that  whilst  servants  of  the  bankrupt,  judgment- 
creditors,  who  set  the  law  in  motion,  vendees  at  the  sheriffs'  sale,  and  all  other 
persons  who  assist  in  selling,  disposing,  or  removing  the  goods  of  a  bankrupt 
alter  a  secret  act  of  bankruptcy,  would  confessedly  be  held  ^[uilty  of  a  wrong- 
ful conversion,  neither  is  the  sheriff,  by  reason  of  his  situation  and  character, 
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exempted  from  the  same  liability.  That  there  is  no  expieas  exoepUon,  is 
evident  from  perusing  the  words  of  the  statute ;  if  there  be  any  exception, 
therefore,  it  must  be  one  that  is  implied. 

Now,  the  only  ground  upon  which  such  implied  exception  in  favour  of  the 
sheriff  is  contended  for,  resolves  itself  at  last  into  the  hardship  of  the  case :  it 
is  said  to  be  a  hard  measure  to  make  him  answerable  where  he  is  obliged  to 
execute  the  writ,  where  he  is  acting  honestly  in  the  execution  of  his  duty,  and 
is  under  an  invincible  ignorance  at  the  time,  that  the  goods  are  the  property  of 
the  assignees. 

The  question  therefore  is,  whether  such  hardship  upon  the  sheriff  can  be 
held  upon  any  legal  grounds  to  work  an  exception  in  his  favour.  If  once  this 
principle  were  to  be  admitted,  it  would  operate  not  only  in  cases  where  the 
ignorance  of  the  sheriff  was  really  invincible,  but  in  many  others  where  a  small 
exercise  of  caution,  inquiry,  and  investigation  would  have  been  sufficient  to 
'^have  prevented  him  from  executing  the  writ:  such  a  construction,  ^^s^n 
therefore,  in  order  to  prevent  a  mischief  to  the  individual  in  a  few  cases,  ^ 
would  occasion  an  inconvenience  to  the  creditors  at  large. 

Affain,  in  how  many  cases  does  the  law  hold  him  responsible  where  he  is 
equally  honest  in  the  performance  of  his  duty,  and  his  difficulty  in  choosing 
the  right  course  is  equally  great  ? 

In  an  execution  against  A.,  if  he  sells  the  goods  of  B.  which  are  in  A/s 
possession  and  apparent  ownership,  by  loan  or  otherwise,  he  is  liable  in  trover 
to  the  rightful  owner,  even  after  he  has  paid  over  the  money. 

If  bail  are  tendered  to  him,  which  appear  sufficient  at  the  time,  he  is  bonnd 
to  accept  them,  and  to  discharge  the  defendant  from  his  custody ;  yet,  if  thej 
fail  before  bail  above  is  put  in,  the  sheriff  may  become  answerable  in  damages 
to  the  plaintiff,  and  not  improbably  for  the  amount  of  the  debt. 

He  is  answerable  generally  civiliter^  for  all  acts  of  his  bailiffs;  for  volnntaiy 
escapes  permitted  by  them,  and  for  extortion.  If  the  hardship  is  urged  in 
those  cases,  the  answer  is,  that  the  officers  give  security  to  the  sheriff;  bnt  it 
is  obvious,  that  if  their  securities  fall  short,  he  is  answerable  to  the  party  in 
his  purse  or  in  his  person. 

I  would  refer  to  the  late  case  of  Grlasspoole  v.  Young  and  Others,  9  B.  i  C 
696,  already  stated  by  my  Brothers  Parke  and  Taunton,  where  the  sheriff  wu 
held  liable  for  the  execution  of  his  duty,  under  circumstances  of  ignorance 
equally  invincible  as  the  present. 

By  analogy,  therefore,  to  the  law  by  which  the  sheriff's  responsibility  is 
governed  in  many  other  cases,  the  mere  circumstance  of  hardship  ought  not 
to  form  any  ground  of  exemption  from  his  liability  in  this  particular  case. 
*After  all,  the  office  of  sheriff  is  an  office,  not  only  of  risk,  but  one  of  mc^ 
profit  also.  So  says  Lord  Mansfield,  expressly,  in  the  case  of  Cooper  '■ 
V.  Chitty,  so  often  referred  to ;  an  office,  of  which  men  are  ready  to  take  the  risk 
upon  themselves  for  the  sake  of  the  profit,  in  the  character  of  under-sherifi^ 
bailiffs,  and  other  officers,  giving  the  sheriff  a  sufficient  indemnity  to  secnrc 
him  against  any  damage  or  loss  from  acts  done  by  them  in  his  name. 

But  the  strongest  argument  against  implying  an  exception  in  &voar  of  the 
sheriff,  appears  to  my  mind  to  be  the  course  pursued  by  the  legislature  itself, 
above  adverted  to;  who  have,  by  new  and  distinct  statutes,  from  time  to 
time,  created  new  exceptions  from  the  retrospective  operation  of  the  assignment, 
wherever  the  hardship  to  individuals  was  deemed  sufficient  to  call  for  it.  And 
as  the  legislature  has  so  done  in  many  cases,  but  not  interfered  in  the  present, 
why  18  such  exception  to  be  ingrafted  upon  the  statute  by  us,  whose  duty  it  is 
to  dechure  the  law,  and  not  to  make  it  ? 

Upon  these  grounds,  it  appears  to  me,  that  no  exception  of  any  kind  exists 
m  the  bankrupt  act  in  favour  of  the  sheriff,  however  honestly  or  innocently  he 
may  have  acted  in  the  execution  of  the  writ  directed  to  him,  if  he  does,  in  Mt 
take  under  it  not  the  goods  of  the  defendant  to  the  suit,  but  those  of  bis  m- 


528]  9  Bingham.  691 

signees.  And  this  appears  to  me  to  dispose  of  the  whole  point  in  controversy, 
for  if  the  sheriff  appears  to  be  liable  to  the  action  upon  the  construction  of  the 
statute  itself,  without  reference  to  any  of  the  cases  on  the  point,  I  think  it 
must  at  once  be  admitted,  there  is  no  such  weight  of  authority  in  favour  of  the 
sheriff  from  the  decided  cases,  as  to  call  for  any  contrary  decision. 

Indeed,  the  weight  of  authority  to  be  derived  from  the  cases  subsequent  to 
that  of  Cooper  v.  Ghitty,  seems  to  be  admitted  in  the  argument  of  this  case  in 
*5291  ^^^  Court  "^of  Exchequer,  to  be  against  the  sheriff;  but  it  is  contended, 
^  that  all  the  latter  cases  proceeded  partly  upon  a  misconception  of  the 
case  of  Cooper  v,  Chitty,  and  partly  on  the  ground,  that  the  earlier  cases  of 
Bajley  v.  Bunning,  and  some  others,  had  not  been  brought  to  the  attention  of 
the  courts  of  law  when  deciding  such  latter  cases.  1  shall  satisfy  myself, 
therefore,  with  making  a  few  observations  upon  the  two  cases  of  Cooper  v, 
Chitty,  and  Bayley  v.  Bunning,  as  the  learned  Judges  who  have  preceded  me 
in  argument  have  entered  into  a  more  laboured  detail  of  the  modem  cases;  and 
I  would  only  observe,  that  they  form  a  connected  chain  of  decisions  against  the 
sheriff,  some  in  each  court  of  common  law  at  Westminster  Hall,  for  the  last 
sixty  years. 

Now,  with  respect  to  the  case  of  Cooper  v.  Chitty,  it  may  be  admitted  at 
once  that  it  forms  no  authority  in  the  present  case.  The  seizure  by  the  sheriff 
was  indeed  after  a  secret  act  of  bankruptcy,  but  the  sale  did  not  take  place 
until  after  the  assignment,  and  at  a  time  when  both  commission  and  assignment 
were  known  to  the  sheriff.  There  could,  therefore,  be  no  doubt  but  that  such 
a  sale,  with  such  a  notice,  was  a  wrongful  conversion  by  the  sheriff.  Although, 
however,  the  facts  of  that  case  do  not  agree  with  the  present,  the  judgment  of 
Lord  Mansfield  lays  down  and  adopts  a  broad  distinction  between  the  liability 
of  the  sheriff  in  an  action  of  trespass,  and  his  liability  under  the  same  state  of 
circumstances  in  an  action  of  trover;  holding  that  the  former  action  was  not 
maintainable,  but  that  the  latter  was.  And  it  seems  a  sensible  and  rational 
distinction,  that  the  sheriff  having  acted  innocently  in  the  taking,  should  not 
he  liable  in  that  form  of  action  in  which  the  jury  may  give  damages  for  the 
taking,  distinct  from  the  value  of  the  goods,  but  that  he  should,  nevertheless,  be 
subject  to  that  action  in  which  the  proper  measure  of  damages  is  the  actual  loss 
*5301  ^^^^^  ^^®  plaintiff  has  sustained  by  the  '''sale.  And  the  case  of  Bailey 
^  V,  Bunning,  when  rightly  understood,  affords  no  authority  in  favour  of 
the  sheriff  where  he  has  sold  the  goods.  Upon  looking  at  the  record  in  that  case, 
it  appears  that  it  was  an  action  against  Mawley,  the  judgment-creditor,  and 
Bunning,  the  bailiff  of  a  hundred  within  the  county  of  Northampton.  The 
bailiff  seised  the  goods  after  a  secret  act  of  bankruptcy,  but  he  never  sold  the 
goods  at  all.  For  the  jury  expressly  find,  '<  that  the  money,  goods,  and  chat- 
tels still  remain  in  the  hands  of  Bunning,  neither  sold  nor  delivered  to  Maw- 
ley.'' And  upon  this  finding,  the  jury  declare  their  doubt  to  be  whether  the 
goods  were  well  taken  or  not  by  pretext  of  the  writ  of  fi.  fa.  ?  Certainly  a  very 
inartificial  finding ;  and  the  Court,  after  argument,  and  time  to  consider,  held 
that  the  original  taking  was  lawful.  The  reporters  do  indeed  put  the  decision 
npon  the  ground  of  the  official  character  of  the  sheriff,  because  the  taking  by 
him  was  lawful  by  virtue  of  the  writ.  But  if  the  bailiff  in  that  case,  as  in  the 
present,  had  not  only  seized  the  goods,  but  had  sold  them,  or  delivered  them 
over  to  the  judgment-creditor,  there  is  nothing  in  the  case  of  Bailey  v.  Bunning 
to  show  that  he  would  not  have  been  held  guilty  of  a  wrongful  conversion.  1 
look  upon  the  case  of  Bailey  t^.  Bunning,  therefore,  to  be  a  single  case,  standing 
u^on  very  peculiar  circumstances,  and  decided  upon  very  narrow  grounds ;  and 
that,  in  effect,  it  says  no  more  than  that,  if  the  sheriff  makes  a  seizure  in 
obedience  to  a  writ,  which  seizure  is  lawful  at  the  time,  then,  if  he  neither  sells 
the  goods,  nor  delivers  them  over  to  the  judgment-creditor,  but  keeps  them  in 
his  own  hands  as  a  stakeholder  between  the  assignees  and  the  judgment-creditor, 
the  original  act  of  taking  shall  not  be  held  unlawfiil  so  as  to  sustain  an  action 
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of  troyer.  To  that  extent  it  shows  the  bailiff  was  fiiTOnred  in  bis  official 
character^  but  no  farther.  Bat  why,  nnder  tho  circamstanceB  stated  in 
'''that  special  yerdict,  a  sabseqaent  demand  by  the  assignee,  and  a  refusal  ^^i 
to  deliyer  up  the  goods  to  him,  should  not  haye  been  held  a  conyersiony  ^ 
if  the  special  verdict  had  been  properly  framed,  I  confess  myself  wholly  unable 
todiscoyer. 

But  althouffh  the  judgment  of  Lord  Mansfield,  in  the  case  of  Cooper  v.  Chittj, 
propounds  a  ^stinction  between  the  responsibility  of  the  sheriff,  in  the  form  of 
trespass  and  in  the  form  of  trover,  not  called  for  by  the  circumstances  of  that 
case,  no  one  can  deny  that  such  distinction  has  been  adopted  in  numerous  de> 
cisions  in  the  courts  of  Westminster  Hall  from  that  time  to  the  present  It  has 
been  inserted  in  text  writers  on  the  law  of  bankrupt,  as  a  distinction  establiabed 
by  undoubted  authority.  It  is  laid  down  in  digests  of  the  law,  as  an  acknow- 
ledged principle.  It  has  been  acted  upon  by  the  praotisers  in  Westminster  Hall 
of  the  present  day,  during  the  whole  of  their  lives,  without  the  slighest  aoa- 
picion  or  doubt  of  its  soundness.  Judicial  decisions  in  courts  of  justice  are 
ranked  by  Lord  Hale  as  one  of  the  grounds  or  constituents  of  the  oommon  law. 
(Hale's  Hist.  Co.  L.  c.  4.)  And  if  a  series  of  judicikl  decisions  are  shown, 
some  in  each  court  of  Westminster  Hall,  from  the  time  of  Cooper  r.  Chitty, 
down  to  the  present  period,  in  which  the  sheriff  has  been  held  liable  to  trover, 
for  seizing  and  selling  after  an  act  of  bankruptcy,  but  before  a  commission;  if 
neither  the  case  of  Cooper  v.  Chitty,  nor  the  cases  which  preceded  it,  do  when 
rightly  understood,  contravene  that  principle ;  surely  the  question  should  be 
considered  as  at  rest,  even  if  the  principle  on  which  it  was  originally  estaUished 
were  involved  in  doubt. 

I  cannot  conclude  without  adding  a  much  greater  weight  to  the  opinioD 
which  I  have  formed,  than  that  which  might  otherwise  belong  to  it,  by 
stating,  that  upon  the  discussion  of  this  case  among  the  Judges,  after  the 
'^'argument,  the  late  eminently  learned  and  accurate  Chief  Justice  of  the  ^532 
King's  Bench,  declared  it  to  be  his  opinion,  that  from  the  numerous  de-  ^ 
cisions  in  the  courts  of  Westminster  Hall,  the  law  was  settled  against  the 
sheriff,  so  that  it  was  no  longer  a  subject  for  argument ;  and  that  even  if  the 
question  were  res  Integra,  he  should  come  to  the  same  conclusion. 

For  the  reasons,  therefore,  which  I  have  stated  above,  I  think  the  pieaent 
judgment  should  be  reversed.  Judgment  revised. 


GOODBURNE  r.  BOWMAN  and  Others.    Jan,  17. 

1.  To  an  action  for  a  libel  charging  plaintiff  with  having  [in  two  mayoralties  boagkt 
coala  at  6 J.  a  bnahel,  having  sold  them  to  the  poor  at  id.,  and  having  <h«jged  the 
corporation  8<f.,  thereby  pocketing  2d,  a  boahel,  defendants  pleaded  that  plamtiff 
did  thia  in  his  firat  mayoralty,  and  in  hia  aecond  altered  his  ohugea,  buying  the  eoab 
at  6d.,  Belling  them  to  the  poor  at  3J.,  and  charging  the  corporation  6<^. 

Held,  ill. 

2.  The  Conrt  will  not  award  a  repleader  except  where  complete  justice  cannot  be  an- 
swered without  it. 

The  first  count  of  the  declaration  stated^  that  long  before  the  committing  of 
the  several  crieyances  by  the  defendant,  as  thereinafter  next  mentioned,  there 
had  been  and  still  was  in  the  town  or  borough  of  Richmond,  in  the  county  of 
York,  a  certain  body  politic  and  corporate,  consisting  of  one  mayor,  twelve  alder- 
men, and  an  indefinite  number  of  free  bursesses ;  and  that  for  divers,  to  irit 
twenty  years  next  before  the  committing  of  the  several  grievances,  the  major 
of  the  said  town  or  borough,  for  the  time  being,  at  the  expense  of  the  body 
politic  and  corporate,  annually  provided,  and  still  did  provide,  a  quantity  of 
coals  to  be  distributed  amongst  the  poor  at  a  reduced  price ;  that  in  the  year 
1824,  one  alderman  Willim  Terry  became  and  was  mayor  of  the  said  town 
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i^^Qgi  *^^i  boTOtigh }  and  in  the  year  1814,  and  aleo  in  the  year  next  preceding 
^  the  mayoralty  of  W.  Terry,  the  plaintiff  had  been  and  was  mayor  of 
the  said  town  or  borough,  and  as  snch  mayor,  had  provided  coals  at  the  expense 
of  the  corporation,  to  be  distributed  amongst  the  poor  at  a  reduced  price^  as 
thereinbefore  mentioned ;  and  had  distributed,  and  caused  the  same  to  be  dis- 
tributed accordingly,  to  wit^  at,  &c. ;  yet  the  defendants,  well  knowing  the 
premises,  but  contriving,  &c.,  to  injure  the  plaintiff  in  his  good  name,  &e.,  fusely, 
wickedly,  and  maliciously  did  compose,  print,  and  publish,  and  caused  and  procured 
to  be  composed,  printed,  and  published,  of  and  concerning  the  plaintiff,  and  of  and 
oonceming  the  conduct  of  him  the  said  plaintiff  when  mayor  of  the  town  or  borough 
aforesaid,  during  the  several  years  in  that  behalf  mentioned,  and  of  and  concerning 
the  purchase  of  coals  by  the  mayors  of  the  said  town  or  borough,  and  the  distri- 
bution of  the  same  as  thereinbefore  mentioned,  and  of  and  concerning  the  mayors 
of  the  said  town  or  borough^  and  of  and  concerning  the  body  politic  and  corporate, 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing  therein  the 
false,  scandalous,  malicious,  libellous,  and  del&matory  matter  following,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  conduct  of  him  the  plaintiff 
when  mayor  of  the  said  town  or  borough,  and  of  and  concerning  the  purchase 
of  coals  by  the  mayor  of  the  said  town  or  borough,  and  the  distribution  of  the 
same ;  and  of  and  concerning  the  mayors  of  the  said  town  or  borough,  and  of 
and  oonceming  the  body  politic  and  corporate ;  that  is  to  say, ''  It  is  well  known 
that  the  mayor,  at  the  expense  of  the  corporation,  annually  provides  a  quantity 
of  coals,  to  be  distributed  amongst  the  poor  at  a  reduced  price.  The  price  of 
coals  was  6d.  per  bushel,  or  in  summer  a  little  lower.  The  poor  were  charged 
*^^41  ^^'  P®'  bushel.  The  mayor  charged  the  corporation  *4d.  per  bushel  more, 
J  making  8c?.  per  bushel,  and  thus  pocketed  2d,  per  bushel  for  the  coals 
distributed  amongst  the  poor.  Who,  let  me  ask,  detected  this  peculation,  and 
had  it  remedied  ?  The  alteration  in  the  price  was  made  in  Mr.  Alderman  Terry's 
mayoralty."  Meaning  thereby,  that  the  persons  who  had  filled  the  office  of 
mayor  previously  to  the  mayoralty  of  the  said  alderman  William  Terry,  during 
the  period  in  which  coals  had  been  provided  and  distributed  as  hereinbefore 
mentioned,  and  amongst  others,  the  plaintiff,  had,  as  such  mayor,  been  guilty 
of  peculation  in  the  purchase  of  the  said  coals  at  the  expense  of  the  corpora- 
tion, and  the  distribution  of  the  same  amongst  the  poor. 

The  defendants  pleaded,  first,  not  guilty ;  and  then  six  special  pleas  of  justifi- 
cation, none  of  which,  taken  singly,  contained  any  complete  confession  of  the 
matters  charged  in  the  declaration }  but  taking  together  the  whole  of  the  allega- 
tions in  the  respective  pleas,  they  amounted  to  a  confession  of  the  cause  of 
action.  The  sixth  special  plea,  on  which  the  defendants  mainly  relied,  was  as 
follows : 

That  long  before,  and  at  the  time  of  composing,  printing,  and  publishing, 
and  causing,  and  procuring  to  be  composed,  printed,  and  published,  the  sup- 
posed libel  in  the  first  count  of  the  declaration  mentioned,  to  wit,  on,  &c.,  at, 
4c.,  George  Craft,  the  younger,  was  a  common  councilman  of  the  town  and  bo- 
rough of  Richmond,  and  continued  to  be  such  common  councilman  for  a  long 
space  of  time,  to  wit,  until  the  20th  day  of  April,  1830,  to  wit,  at,  &o.  That  be- 
fore the  composing,  printing,  and  publishing  of  the  supposed  libel  in  the  first 
count  mentioned,  to  wit,  on,  &c.,  in  18J.4,  at,  &c.,  the  plaintiff  was  mayor  of 
the  said  town  and  borough,  and  continued  mayor  thereof  until  the  expiration  of 
his  year  of  office;  and  that  John  Foss,  before  the  composing,  printing,  and  pub- 
^-qe-i  lishing  of  the  supposed  libel  in  the  *first  count  mentioned,  to  wit,  on, 
J  &c.,  in  1822,  at,  &c.,  was  mayor  of  the  said  town  and  borough,  and  con- 
tinned  mayor  thereof  until  the  expiration  of  his  year  of  office;  and  that  the 
plaintiff,  before  the  composing,  printing,  and  publishing  of  the  supposed  libel  in 
the  first  count  mentioned,  to  wit,  on,  oc.,  in  1823,  at,  &c.,  was  mayor  of  the 
said  town  and  boroneh,  and  continued  mayor  thereof  until  the  expiration  of  his 
year  of  office :  that  tiie  said  alderman  W.  Terry,  before  the  composing,  print- 
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ing,  and  publishing,  and  causing  and  procuring  to  be  compomdi  printed,  and 
published,  the  supposed  libel,  to  wit,  on,  &c.,  in  1824,  at,  &c.,  was  mayor  of  the 
said  town  and  borough,  and  continued  mayor  thereof,  to  wit,  until  the  expira- 
tion of  his  year  of  office,  at,  &c.  That  the  plaintiff,  whilst  he  was  so  mayor  of 
the  town  and  borough  as  in  the  plea  first  mentioned,  to  wit,  on  the  20tb  of 
June,  1814,  at  the  expense  of  the  body  politic  and  corporate,  provided  a  large 
quantity,  to  wit,  360  bushels  of  coals,  to  be  distributed  amongst  the  poor  at  a 
reduced  price.  That  the  price  of  coals,  during  a  large  part  of  that  mayoralty  of 
the  plaintiff,  to  wit,  for  eight  months  thereof,  was  a  large  sum  per  bushel,  to 
wit,  the  sum  of  Qd.  \  and  during  the  other  part  of  that  mayoralty,  to  wit,  for 
four  months  during  the  summer  thereof,  the  price  of  coals  was  a  little  lower,  to 
wit,  the  price  of  bkd,  per  bushel;  and  that  the  same  were  distributed  amoDgst 
the  poor  at  a  reduced  price  of  4^.  per  bushel,  to  wit,  at,  &c.  That  afterwaids, 
and  after  the  expiration  of  that  mayoralty  of  the  plaintiff,  to  wit,  on  the  8th  of 
April,  1815,  at,  &c.,  at  a  meeting  of  the  body  politic  and  corporate,  the  pbin- 
tiff  exhibited  and  passed  an  account  of  his  receipts,  charges,  and  disbursemeotB 
as  such  mayor  as  aforesaid,  and  therein  charged  to  the  said  body  politic  and  cor- 
porate the  sum  of  4cf .  per  bushel  for  each  and  every  bushel  of  the  coais  so  dia- 
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tributed  as  aforesaid,  over  and  besides,  and  in  addition  to  the  *said  sum 
of  4(2.  per  bushel  charged  to  the  poor  as  aforesaid ;  and  the  additional 
charge  of  4cf.  per  bushel  was  then  and  there  by  the  said  meeting  allowed  to  the 
plaintiff.  That  John  Foss,  whilst  he  was  so  mayor  of,  &c.,  at  the  expense  of  the 
bodv  politic  and  corporate,  in  like  manner  provided  a  large  quantity,  to  wit,  357 
bushels  of  coals,  to  be  distributed  amongst  the  poor  at  a  reduced  price ;  and  that 
the  price  of  the  coals,  during  a  large  part  of  the  mayoralty  of  John  Foss,  to  wit, 
for  eight  months  thereof,  was  a  large  sum  per  bushel,  to  wit,  the  sum  of  6e2.  per 
bushel ;  and  during  the  other  part  of  the  said  mayoralty,  to  wit,  for  four  mooths 
during  the  summer  thereof,  the  price  of  coals  was  a  little  lower,  to  wit,  the 
price  of  b\d,  per  bushel ;  and  that  the  same  were  distributed  amongst  the  poor 
at  a  reduced  price,  to  wit,  the  price  of  4<f.  per  bushel,  to  wit,  at,  &c.  That 
afterwards,  and  after  the  expiration  of  the  mayoralty  of  John  Foss,  and  during 
the  mayoralty  of  the  plaintiff,  to  wit,  on  the  14th  of  April,  1823,  at,  &c.,  at  a 
meeting  of  the  said  body  politic  and  corporate,  the  said  John  Foss  exhibited  and 
passed  an  account  of  his  receipts,  charges,  and  disbursements  as  such  mayor, 
and  therein  charged  to  the  body  politic  and  corporate  the  sum  of  4td,  per  bushel 
for  each  and  every  bushel  of  the  coals  so  distributed,  over  and  besides,  aod  in 
addition,  to  the  sum  of  4c{.  per  bushel  charged  to  the  poor  as  aforesaid;  and  that 
George  Croft  the  younger,  at  such  last-mentioned  meeting,  pointed  out  and  ob- 
jected to  such  additional  charge  of  ^d,  per  bushel,  and  then  and  there  stated 
that  the  said  last-mentioned  coals  might  have  been  purchased  at  5}(i.,  or,  at 
most,  at  6cf.  per  bushel ;  but  the  plaintiff,  who  was  then  and  there  present  at 
such  meeting,  and  as  such  mayor,  as  aforesaid,  presided  thereat,  then  and  there 
stated,  and  asserted,  that  such  additional  charge  of  Ad,  per  bushel  had  usually 
been  allowed  to  the  mayor  of  the  said  town  or  borough  for  the  time  being;  ana 
the  '^'additional  charge  of  4(/.  per  bushel  was  then  and  there  accordingly  rtcc^y 
allowed  by  the  meeting  to  John  Foss.  That  the  plaintiff,  whilst  he  was  ^ 
such  mayor  as  last  aforesaid,  also  provided,  at  the  expense  of  the  body  politic 
and  corporate,  a  large  quantity,  to  wit,  356  bushels  of  coals,  to  be  distributed  to 
the  poor  at  a  reduced  price ;  and  that  the  prices  of  coals,  during  the  plaintifTs 
last  mayoralty,  was  a  certain  sum  per  bushel,  to  wit,  the  sum  of  6(i.  per  bushel, 
and  that  the  same  were  distributed  to  the  poor  at  a  reduced  price,  to  wit,  the 
price  of  3df.  per  bushel,  to  wit,  at,  &c.  That  the  plaintiff,  after  the  expiration  of 
the  last-mentioned  mayoralty,  and  during  the  mayoralty  of  the  said  W.  Teny 
as  in  the  first  count  mentioned,  to  wit,  on,  &c.,  at,  &o.,  at  a  certain  other  meet- 
ing of  the  body  politic  and  corporate,  exhibited  and  passed  an  account  of  his  re- 
ceipts, charges,  and  disbursements  as  8u6h  mayor  as  last  aforesaid,  and  that  an 
alteration  then  and  there  took  place  in  the  additional  sum  of  id,y  so  wrongfblly 
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charged  to  the  said  body  politic  and  corporate }  and  the  plaintiff  then  and  there 
charged  in  his  account,  and  was  allowed  a  lesser  sum,  only,  to  wit,  the  sum  of 
Sd,  per  bushel,  over  and  above  the  sum  of  3c?.  so  charged  to  the  poor  as  afore- 
said.    And  this,  &e. ;  wherefore,  &c. 

To  the  special  pleas,  the  plaintiff  replied  de  injuria,  &e. ;  and  at  the  trial 
before  James  Parke,  J.,  last  summer  assizes  for  the  county  of  York,  the  jury 
found  for  the  plaintiff  on  the  general  issue,  and  also  upon  the  issue  raised  on  the 
5th  plea  of  justification,  with  one  farthing  damages;  and  for  the  defendants  on 
the  other  issues. 

In  3Iichaelmas  term  last,  the  plaintiff  moved  for  leave  to  enter  up  judgment, 
non  obstante  veredicto,  on  the  several  issues  found  for  the  defendants,  on  the 
ground  that  the  pleas  on  which  those  issues  were  raised,  were  bad  in  law ;  inas- 
much as  they  did  not  state  that  the  coals,  which  had  been  provided  by  the 
*5381  P^^^^^^^'  ^^  "^been  in  fact  purchased  for  less  than  the  plaintiff  charged 
^  for  them,  but  merely  that  they  might  have  been  purchased  for  less  by 
the  plaintiff. 

Bompas,  Serjt.,  showed  cause.  If  the  pleas  are  bad,  neither  party  can  have 
judgment;  the  plaintiff  himself  having  tendered  immaterial  issues  instead  of 
demurring.  And  there  must  be  a  repleader,  for  none  of  the  pleas,  taken  singly, 
confess  the  cause  of  action,  and  each  must  stand  or  fall  on  its  own  merits.  In 
Lambert  v,  Taylor,  4  B.  &  0. 152,  Lord  Tenterden  says :  <<  The  plea  being  bad, 
the  defendant  certainly  cannot  have  judgment,  although  the  issue  is  found  for 
him,  the  issue  being  taken  on  an  immaterial  matter.  And  the  question  whether 
the  plaintiff  can  have  judgment,  or  whether  there  ought  to  be  a  repleader,  de- 
pends upon  the  question  whether  the  plea  does  or  does  not  contain  a  confession 
of  a  cause  of  action :  if  a  cause  of  action  be  confessed  by  the  plea,  and  the 
matter  pleaded  in  avoidance  be  insufficient,  the  plaintiff  is  entitled  to  judgment, 
notwithstanding  the  verdict.  If  the  plea  does  not  confess  a  cause  of  action, 
there  must  be  a  repleader.''  Pitts  v,  Polehampton,  1  Ld.  Raym.  890 ;  Staples 
V.  Heydon,  2  Ld.  Baym.  922. 

And  the  circumstance  of  the  plaintiff's  having  a  verdict  upon  the  general 
issae,  will  not  dispense  with  the  necessity  of  a  repleader ;  for,  in  Rex  v,  Roger 
Philips,  1  Burr.  301,  Lord  Mansfield  says :  '^  The  rule  of  law  as  to  such  an 
immaterial  issue  joined,  and  verdict  upon  it,  is,  ^  that  when  the  finding  upon  it 
does  not  determine  the  right,  the  Court  ought  to  award  a  repleader,  unless  it 
appears  from  the  whole  record,  that  no  manner  of  pleading  the  matter  could 
have  availed.' " 

^eoQ-i  Assuming,  however,  that  the  cause  of  action  is  "^sufficiently  confessed, 
-^  the  sixth  plea,  at  least,  contains  an  answer  to  this  action,  on  the  merits. 
The  facts  set  out,  disclose  peculation  committed  by  the  plaintiff,  which  is  the 
substance  of  the  charge  complained  of  in  the  declaration ;  and  after  verdict,  it 
must  be  taken  that  such  charge  has  been  established  in  proof. 

Jones  and  Stephen,  Serjts.,  in  support  of  the  rule,  were  directed  by  the  Court 
to  confine  themselves  to  the  sufficiency  of  the  plea  upon  the  merits,  after  verdict. 
They  contended,  that  the  facts  set  forth  in  the  plea  nowhere  showed  that  in 
both  his  mayoralties  the  plaintiff  had  pocketed  2d.  per  bushel,  the  difference 
between  the  price  at  which  the  coals  were  purchased,  and  the  price  at  which 
they  had  been  charged  to  the  corporation ;  which  was  the  substantial  allegation 
of  the  libel.  The  price  which  the  plaintiff  himself  paid  for  the  coals  is  nowhere 
stated.  Consistently  with  the  allegations  in  the  plea,  the  plaintiff  may  have 
provided  the  coals  from  his  own  pit,  or  the  corporation  may  have  allowed  the 
extra  charge  as  a  compensation  for  the  mayor's  trouble,  so  that  the  charge  of 
peculation  is  nowhere  justified ;  and  short  of  that,  the  plea  is  not  sufficient. 
Mounteney  v.  Walton,  2  B.  &  Adol.  673 ;  Lewis  v.  Clement,  3  B.  &  Aid.  702. 

Cur,  adv.  vidt, 

TiNDAL,  C.  J.  The  declaration  in  this  action,  which  contained  three  counts, 
set  forth  a  libel,  imputing  to  the  plaintiff,  who  had  been  twice  mayor  of  the 
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boroagh  of  Bichmond,  that  he  had  been  guilty  of  pecalation  during  his  major- 
altjy  by  pocketing  2d.  per  bushel  for  coak,  which  had  been  provided  by  him  as 
mayor,  to  be  distributed  amongst  the  poor  at  reduced  prices.  To  this  deeUra> 
tion  the  defendants  pleaded  the  general  issue,  and  "^six  special  pleas  of  r^^m 
justification,  on  the  ground  that  the  charges  imputed  by  the  libels  were  ^ 
true.  To  the  special  pleas,  the  plaintiff  replied  de  injuria,  &c.,  and  at  the  trial, 
at  the  last  assizes  for  the  county  of  York,  before  Mr.  Justice  James  Parke,  the 
jury  found  for  the  plaintiff  on  the  general  issue,  and  also  upon  the  issue  laiaed 
on  the  fifth  plea  of  justification,  with  one  farthing  damages ;  and  for  the  defen- 
dants on  the  other  issues. 

A  motion  was  made  in  last  Michaelmas  term,  that  the  plaintiff  might  be  at 
liberty  to  enter  up  judgment  non  obstante  veredicto,  on  the  several  issues  found 
for  the  defendants,  on  the  ground  that  the  pleas  on  which  those  issues  were 
raised,  were  bad  in  law,  inasmuch  as  they  did  not  state  that  the  coals  which  had 
been  provided  by  the  plaintiff,  had  been,  in  /act,  purchased  for  less  than  the 

{)laintiff  charged  for  them,  but  merely  that  they  might  have  been  purchased  for 
ess  by  the  plaintiff. 

On  showing  cause  against  the  rule  nisi,  which  was  granted  by  the  Court,  it 
was  insisted  on  the  part  of  the  defendants,  first,  that  admitting  the  pleas  to  be 
bad,  the  plaintiff  having  taken  issue  upon  them,  instead  of  demurring,  had 
himself  tendered  immaterial  issues ;  and,  besides,  it  was  contended,  that  as  the 
pleas  did  not  contain  any  confession  of  the  matters  charged  in  the  declaratioo, 
there  could  not  be  any  judgment  entered  for  the  plaintiff,  but  that  a  repleader 
must  be  awarded.  Secondly,  it  was  argued  that  the  pleas  are  substantially 
good. 

It  will  be  more  convenient  to  consider  the  latter  point  first,  and  for  that  par- 
pose  we  must  see  what  the  charge  in  the  libel  is,  and  how  far  the  allegatitma  in 
the  pleas  correspond  with  and  justify  such  charge.  Upon  adverting  therefore 
to  the  libel,  it  appears  that  it  contains  a  statement,  that  the  mayor  of  this 
borough  for  the  time  being,  and  which  office  the  plaintiff  had  filled  in  two  dif- 
ferent years,  viz.,  in  1814  and  1823,  had  annually  "^provided  coals  at  ^^^ 
the  expense  of  the  corporation,  to  be  distributed  to  the  poor  at  reduced  ^ 

5 rices.  That  the  price  of  coals  was  6d,  per  bushel,  or  in  summer  a  little  kas. 
'hat  the  poor  were  charged  id.  per  bushel.  That  the  mayor  charged  the  cor- 
poration id.  per  bushel  more,  making  8^.  per  bushel,  and  thus  pocketed  2d. 
per  bushel  for  the  coals  distributed  among  the  poor.  The  declaration  adds  an 
inuendo,  <<  thereby  intending  that  the  persons  who  had  filled  ilie  office  of  mayor 
previous  to  the  mayoralty  of  one  Terry,  during  the  period  in  which  coab  had 
been  provided  and  distributed  as  thereinbefore  mentioned,  and  amongst  others, 
the  plaintiff  had,  as  such  mayor,  been  guilty  of  peculation  in  the  said  purchase 
of  coals,  at  the  expense  of  the  corporation,  and  the  distribution  amongst  the 
poor."  Upon  looking  at  the  pleas,  it  appears  that  none  of  them,  except  the 
sixth,  contain  any  allegation  that  the  plaintiff  ever  charged  4d.  per  bushel  to 
the  poor,  and  4d.  to  the  corporation,  but  they  expressly  state  that  the  plaintiff 
charged  Sd.  to  each.  There  is  an  end,  therefore,  of  all  those  pleas,  and  indeed 
the  counsel  for  the  defendants  hardly  endeavoured  to  support  them,  but  relied 
principally  on  the  sixth.  That  plea  which  is  pleaded  to  the  first  count,  oolj 
alleges  that  the  plaintiff,  in  his  mayoralty  of  1814,  charged  the  poor  4<i.  per 
bushel,  and  charged  to,  and  was  allowed  by  the  corporation,  4<?.  per  bushel  more : 
that,  in  his  second  mayoralty,  he  charged  M.  to  the  poor  and  Sd.  to  the  corpo- 
ration. This  plea,  therefore,  we  think  is  also  bad ;  for,  upon  reading  the  libel, 
as  any  common  person  would,  we  think  it  intends  to  impute  that  each  major 
charged  the  double  four-pence  during  his  mayoralty,  and  that  the  pUuntiff, 
having  been  twice  mayor,  charged  the  double  four-pence  twice.  Now  the 
drawer  of  this  plea  appears  to  have  understood  the  libel  in  that  way,  and  to 
have  applied  the  plea  to  the  two  mayoralties  of  the  plaintiff;  but  he  proceeds 
to  *state  the  double  four-pence  to  have  been  taken  in  the  first  mayoralty  ^^ 
only,  and  alleges,  that  at  the  meeting  of  the  corporation  to  pass  the  i- 
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aoeoant  of  the  second  majoralty,  an  alteration  took  place  in  the  said  additional 
sum  of  fonr-penoe,  so  chu ged  by  John  Fobs,  a  prior  mayor,  to  the  corporation : 
and  that  the  plaintiff  charged,  and  was  allowed  in  his  acconnt,  the  snm  of  Sd. 
per  bnshel,  over  and  above  the  sum  of  Sd.  so  charged  to  the  poor  as  aforesaid } 
and  does  not  allege  that  the  plaintiff,  in  that  mayoralty,  charged  4d.  to  either. 

This  makes  it  nnnecessary  to  give  any  opinion  npon  the  other  objections 
taken  to  the  pleas,  Tie,  that  they  do  not  allege  what  price  the  plaintiff  actually 
paid  for  the  coals ;  and  that,  consistently  wiui  the  allegations  in  the  pleas,  the 
plaintiff  may  have  provided  the  coals  from  his  own  pits,  and  therefore  there  is 
no  jnstification  of  the  charge  of  peculation  which  the  libel  expressly  makes. 
Or  affain,  that  consistently  with  the  allegations  in  the  pleas,  the  corporation 
may  have  allowed  the  extra  charge  as  part  of  the  allowance  made  to  the  mayor 
for  his  execution  of  the  office  in  general,  or  of  that  part  of  it  which  related  to 
the  providing  and  distributing  the  coals. 

We  are  of  opinion,  in  the  first  place,  that,  taking  together  the  whole  of  the 
allegations  in  the  respective  pleas,  they  fully  amount  to  a  confession  of  the 
cause  of  action.  But  if  this  point  were  doubtful,  it  may  not  be  improper  to 
observe,  that  most  of  the  cases  in  which  the  question  respecting  a  repleader  has 
been  considered,  were  before  the  statute  of  Anne,  when  only  one  plea  could  be 
put  upon  the  record.  If,  therefore,  such  plea  did  not  contain  a  confession, 
there  was  no  part  of  the  record  by  which  the  deficiency  could  be  supplied.  In 
the  present  case  there  is  a  verdict  upon  the  general  issue,  which  finds  that  the 
defendant  did  publish  the  libels.  And,  although  in  considering  the  merit  or 
^5431  ^demerit  of  any  individual  plea,  recourse  cannot  be  had  to  another  unless 
^  expressly  referred  to  by  such  plea,  yet  as  the  application  to  enter  the 
verdict  is  founded  upon  the  whole  record  upon  which  it  appears  that  the  de- 
fendant has  committed  the  grievance  complained  of,  and  has  not  shown  any 
sufficient  justification,  it  may  be  considered  that  in  that  point  of  view  there  is 
enough  to  warrant  the  application.  But  no  rule  is  better  established  than  this, 
that  the  Court  will  not  grant  a  repleader  except  where  complete  justice  cannot 
be  answered  without  it.  So  the  law  is  laid  down  by  Ashurst,  J.,  in  Symmers 
V.  The  King,  Gowp.  510.  In  the  present  case,  why  should  a  repleader  be 
granted  in  order  to  enable  the  defendant  to  confess  the  ground  of  action  more 
formally,  when  the  Court  see  already  upon  the  face  of  the  record,  that  the  jury 
have  found  him  guilty  of  publishing  the  libels  complained  of,  and  attempted  to 
be  justified  by  the  pleas  f  If  it  be  said  that  the  defendant,  in  a  new  plea, 
might  state  new  matter  in  avoidance  of  the  action,  what  would  that  be  in  effect, 
but  to  allow  him  to  take  advantage  of  his  own  error  in  pleading  1  Upon  the 
whole,  we  think  the  special  pleas  do  sufficiently  confess  the  action,  but  do  not 
sufficiently  avoid  it;  and,  consequently,  that  the  rule  for  entering  the  judg- 
ment for  the  plaintiff,  non  obstante  veredicto,  must  be  made  absolute. 

Rule  absolute. 


♦544]  *COLLINS  and  Others  t;.  GWTNNE.    Jan.  17. 

1.  A  bond  giyen  to  commissionerB  by  a  collector  of  assessed  taxes,  and  his  surety,  to 
seenre  due  payment  of  moneys  collected,  need  not  be  stamped,  although  not  taken  in 
the  precise  amount  required  by  43  O.  8,  o.  99,  s.  18. 

2.  Such  a  bond  need  not  be  taken  to  his  mijeaty  and  his  sncoeisors. 

8.  The  collector  in  default  on  such  bond  is  a  competent  witness  against  his  surety. 

4.  The  sale  of  the  collector's  lands  and  goods  is  not  a  condition  precedent  to  putting 

such  bond  in  suit 
b.  To  pay  money  collected  for  a  given  year  to  the  account  of  a  different  year,  is  a  breach 

of  the  condition  for  due  payment. 

This  was  an  action  of  debt  on  a  bond  entered  into  by  the  defendant  as  surety 
for  one  Richard  Bigg,  a  collector  of  assessed  taxes  for  the  year  1828  ending 
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April  5th,  1829.  At  the  trial  before  Aldersoii,  J.,  London  sittings  after 
Trinity  term  1831,  a  verdict  was  fonnd  for  the  defendant,  with  liberty  reserred 
to  the  plaintiffs  to  move  to  set  it  aside,  and  to  enter  a  yerdict  for  tisemselyes 
for  the  penalty  of  the  bond,  and  nominal  damages  for  the  detention  of  the  debt, 
toother  with  the  sum  of  693/.,  or  such  part  of  that  snm  as  the  Court  might 
thmk  them  entitled  to  as  damages  for  the  breaches  of  the  condition  of  the  bond 
in  Bigg's  not  duly  paying  over  to  the  receiver-general  the  moneys  collected  by 
him  for  the  above  year.  The  plaintiffis  accordingly  moved  to  have  the  verdiet 
entered  for  them,  when  it  was  ordered  by  the  Court,  with  the  consent  of  coun- 
sel on  both  sides,  that  the  final  entry,  and  verdict,  and  judgment,  should  abide 
the  opinion  of  the  Court  on  the  following  case : — 

The  plaintiffs  declared  upon  the  bond,  which  was  dated  the  27th  of  August 
1828,  as  having  been  entered  into  by  the  defendant  with  the  said  R.  Bigg  and 
one  Samuel  Cordozo,  jointly  and  severally,  to  the  plaintiffs,  as  three  of  the 
commissioners  under  the  land  tax  and  assessed  taxes  act,  for  the  Tower  division, 
in  the  county  of  Middlesex,  in  the  penal  sum  of  4048/.  To  that  declaiatioQ 
the  defendant  pleaded  various  pleas.  The  first  was  non  est  factum,  after  crav- 
ing oyer  of  the  bond,  and  setting  out  the  condition,  which  was  as  "^fol-  p^eir 
lows : — ^<  Whereas  the  above  bounden  Richard  Bigg  hath  been  duly  ^ 
nominated  and  appointed  by  the  commissioners  appointed  for  putting  in  ezeca- 
tion  the  said  acts  of  parliament  within  the  said  division  and  county,  one  of  the 
collectors  of  the  rates  and  duties  above  mentioned,  rated,  laid,  and  assessed 
upon  the  parish  of  St.  Matthew  Bethnal  Oreen,  in  the  Tower  division,  and 
county  of  Middlesex  aforesaid,  for  the  year  1828,  ending  respectively  the  25th 
of  March  and  5th  of  April  1829.  Now  the  condition  of  this  obligation  is  snch, 
that  if  the  above-bounden  Richard  Bigg  do  and  shall  well  and  faithfully  de- 
mand and  collect  all  and  every  the  sum  and  sums  of  money  in  the  said  assess* 
ments  charged  and  specified,  of  the  respective  persons  from  whom  the  same 
shall  or  may  be  payable ;  and  shall  and  do,  in  case  of  non-payment  thereof, 
duly  enforce  the  powers  of  the  said  acts  against  such  persons  who  may  make 
default  therein ;  and  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  receiver- 
general  of  the  said  taxes,  rates,  and  duties  for  the  said  county  of  Middlesex, 
all  such  sum  and  sums  of  money  as  shall  come  to  the  hands  of  the  said  R.  Bigg 
as  such  collector,  upon  the  days  and  at  the  times  by  the  said  acts  appointed  for 
the  payment  thereof,  and  according  to  the  true  intent  and  meaning  of  the  said 
acts ;  and  also  do  and  shall,  when  thereunto  required,  at  such  times  and  places 
as  shall  be  appointed  for  that  purpose,  give  and  render,  or  cause  to  be  given 
and  rendered  unto  the  commissioners  appointed,  or  to  be  appointed,  to  pat  the 
said  acts  in  execution,  or  to  any  of  them,  a  just  and  true  account  in  writing  of 
all  such  sum  and  sums  of  money  which  he  the  said  R.  Bigg  shall  have  oolieeted 
and  received  by  virtue  or  on  account  of  the  said  assessments,  and  shall  forth- 
with pay  and  deliver  the  same  unto  the  said  commissioners,  or  any  two  of  them, 
or  unto  such  person  or  persons  whom  they  or  any  two  or  more  shall  appoint, 
then  this  obligation  shall  be  void,  or  else  remain  in  full  force  and  effect." 

*The  second  plea  was  a  general  plea  of  performance  of  the  condi-  p^e^g 
tion  of  the  bond,  on  which  the  plaintiffs,  in  their  replication,  assigned  ^ 
several  breaches,  the  third  of  which  was,  that  Bigg  had  not  duly  paid  ^ver 
to  the  receiver-general  the  moneys  received  by  him  as  collector  of  the  as- 
sessed taxes  for  the  said  division,  in  respect  of  the  rates  and  assessments  men- 
tioned in  the  condition,  vis.,  for  the  year  1828-9.  On  that,  an  issue  was  taken 
by  the  defendant  on  his  rejoinder.  The  issues  on  the  third  and  fourth  pleas,— 
that  the  bond  was  invalid  on  the  ground  of  supposed  fraud  and  misrepresenta- 
tion ; — on  the  ninth  plea,  that  Bigg  was  not  duly  nominated  to  act  as  collector;— 
on  the  tenth  plea,  that  the  commissioners  had  not  delivered  to  Bigg  duplicate 
assessments,  with  a  warrant  for  collecting  them ; — and  on  the  twelfth  plea,  that 
Bigg  had  absconded  to  avoid  the  payment  of  the  arrears  due ; — ^were  all  found 
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for  the  plaintifis.     The  plaintiffs  had  previoudy  obtained  judgment  on  demnrrer 
to  two  more  of  the  defendant's  pleas.  ?a) 

The  fifth  plea  stated,  that  Bigg  dia  demand  and  collect  all  the  assessments, 
and  that  from  that  time  to  the  time  of  exhibiting  the  present  bill,  he  had  lands, 
goods,  and  chattels  within  the  jurisdiction  of  the  commissioners,  of  which  they 
had  notice,  and  which  might  have  been  seized  and  sold  by  them,  but  which 
they  neglected  to  sell.  The  sixth  plea  stated  the  same,  only  leaving  out  the 
mention  of  lands,  and  stated  that  he  had  the  goods  after  default  in  payment  of 
the  moneys  collected,  of  which  the  commissioners  had  notice.  The  seventh 
stated,  that  after  Bigg  mads  default,  he  had  goods  and  chattels  within  the  ju- 
risdiction of  the  commissioners,  which  they  might  have  seized  and  sold,  and 
which  would  have  been  sufficient  to  satisfy  all  Bigg's  deficiencies ;  but  that  the 
commissioners  neglected  to  do  this,  as  also  to  imprison  Bigg  himself;  and  that 
*^71  ^^  ^receiver-general,  or  deputy  receiver-general,  did  or  would  call  upon 
-*  Bigg  to  make  the  payment  of  all  sums  received  by  him. 

The  eighth, — that  the  commissioners  did  not,  at  the  time  in  the  statute  men- 
tioned, call  before  them  the  said  Bigg,  and  examine  him  upon  oath  or  affirma- 
tion, and  assure  themselves  of  the  sums  paid  to  Bigg  as  such  collector,  or  make 
any  order  thereon  for  the  payment  of  the  same  to  the  receiver-general. 

And  the  eleventh  stated,  that,  although  a  large  sum  of  money  came  to  the 
hands  of  Bigg,  the  receiver-general  did  not  call  upon  and  hasten  him  to  malce 
payment  of  the  same  upon  the  days  and  at  the  times  in  the  said  acts  provided 
and  appointed. 

To  the  fifth  plea,  the  plaintiffs  replied  that  Bigg  did  not  faithfully  demand 
and  collect  all  the  assessments;  that  he  had  no  lands  within  their  jurisdiction 
which  they  could  seize  and  sell  of  which  they  had  notice ;  and  that  all  the 
goods  and  chattels  of  the  said  Bigg  within  their  jurisdiction,  and  of  which  they 
had  notice,  were  seized  and  sold,  and  were  inadequate  to  the  satisfying  the  de- 
ficiencies of  Bigg.  To  the  sixth  plea, — that  they  did  seize  all  the  goods  and 
chattels  of  which  Bigg  was  possessed  within  their  jurisdiction,  and  of  which 
they  had  notice,  which  as  before  alleged,  were  insufficient  to  satisfy  the  de- 
ficiencies of  Bigg.  To  the  seventh, — that  they  did  seize  and  sell  all  the  goods 
and  chattels  of  which  Bigg  was  possessed  within  their  jurisdiction,  and  that 
the  same  were  insufficient  to  satisfy  his  deficiencies ;  and  that  the  receiver- 
general  of  the  said  rates,  duties,  and  assessments  for  the  said  county  of  Middle- 
sex, did  call  upon  Bigg,  as  such  collector,  to  make  payment  of  all  sums  received 
by  him  of  the  said  duties,  and  that  Bigg  fled  and  absconded  to  places  to  the 
commissioners  unknown  to  prevent  their  imprisoning  him. 
^5481  ^^  ^^®  eighth, — that  the  said  commissioners  did  call  ^before  them 
-*  and  examine  Bigg,  the  collector,  upon  oath,  and  assure  themselves  of 
the  sums  paid  to  the  said  Bigg,  and  did  make  order  thereon  for  the  payment 
of  the  same  to  the  receiver-general  on  the  day  and  time  appointed  for  receiving 
the  same. 

To  the  eleventh, — ^that  the  receiver-general  did  call  upon  and  hasten  Bigg  to 
make  such  payments,  upon  the  days  and  at  the  times  in  the  said  act  provided 
and  appointed.     And  thereupon  issue  was  joined. 

Tf  the  replication  of  the  plaintiffs  to  the  fifth  plea,  the  defendant  rejoined, 
that  after  the  receipt  of  large  sums  of  money  by  Bigg,  and  his  omission  to  pay 
the  same  to  the  receiver-general.  Bigg  had  lands  within  the  jurisdiction  of  the 
commissioners,  which  they  might  have  seized  and  sold,  but  that  they  neglected 
so  to  do.  To  the  sixth, — that  the  commissioners  did  not  seize  and  sell  all  the 
ffoods  and  chattels  of  Bigg  within  their  jurisdiction,  in  manner  as  the  plaintiffs 
had  in  their  replication  alleged.  To  the  seventh, — ^that  the  receiver-general 
did  not  can  upon  Bigg,  as  such  collector,  to  make  payment  of  all  sums  of  money 
received  by  him  of  the  said  duties ;  nor  did  Bigg,  before  they  could  have  im- 

(a)  8ee  determination  on  the  argament  of  the  demurrers,  7  Bingh.  428. 
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prisoned  him,  abscond  and  fly  to  places  to  the  reoeiyer-general,  depnty  receiver- 
general,  and  the  commissionerB  unknown,  in  manner  as  the  commissionen  had 
in  their  replication  alleged.  To  the  eighth, — ^that  the  commissioners  did  not, 
at  the  times  mentioned  in  the  replication,  and  as  often  as  was  necessary,  call 
before  them  the  said  Bigg,  and  examine  him  npon  oath  or  affirmation,  and  assure 
themselves  of  the  sum  or  sums  of  money  paid  to  the  said  Bigg  as  such  collector) 
nor  did  they  make  any  order  thereon  for  the  payment  of  tiie  same  to  the  re- 
ceiyer-general.     On  which  seyeral  rejoinders  issue  was  joined. 

The  execution  of  the  bond  was  admitted  at  the  trial,  subject  to  a  question  re- 
served, first,  as  to  the  necessity  of  a  stamp,  which  it  had  not,  although,  as  to 
the  penalty  *and  condition,  it  was  not  conformable  to  43  O.  3,  c.  99 ;  see  p,,^Q 
7  Bingh.  423 ;  secondly,  whether  it  was  valid,  not  being  made  to  his  l- 
Majesty,  his  heirs  and  successors,  pursuant  to  the  statutes,  particularly  the  3 
G.  4,  c.  88. 

The  material  issues  for  the  consideration  of  the  Court  were,  first,  whether 
Bigg  duly  paid  to  the  receiver-general  all  such  sums  as  had  been  collected  hj 
Bigg,  according  to  the  true  intent  and  meaning  of  the  assessed  tax  acts,  for  the 
years  1828-9.  Secondly,  whether  Bigg  had  lands,  which  the  commissioneis 
could  have  seised  and  sold  under  the  48  O.  3,  c.  99,  s.  52.  Thirdly,  whether 
Bigg  had  goods  which  the  commissioners  could  have  seised  and  sold.  Fourthly, 
whether  the  commissioners  had  examined  Bigg  on  oath  as  to  the  sums  which 
he  had  collected,  and  had  made  any  order  for  the  payment  of  the  same  to  the 
receiver-general,  according  to  the  39th  section  of  the  43  6.  3,  c.  99.  And 
fifthly,  whether  the  receiver-general  did  call  upon  and  hasten  Bigg  to  make 
such  payment,  upon  the  days  and  times,  by  the  said  acts  in  that  case  made  and 
provided,  appointed  for  the  same.  The  last  two  of  these  issues  had  been  fonnd 
for  the  defendant,  and  the  question  on  that  part  of  the  case  was,  whether  the 
defendant's  eighth  and  eleventh  pleas,  which  were  grounded  on  the  neglect  of 
the  commissioners  and  the  receiver-general,  respectively,  were  good  or  bad  is 
point  of  law  after  verdict 

With  reference  to  the  other  three  material  issues  above  noticed,  there  was 
no  sufficient  evidence  against  the  defendant,  unless  Bigg  was  a  competent  wit- 
ness ;  and  upon  his  being  received  as  a  witness  after  objection  made  by  the  de- 
fendant's counsel,  the  jury  found  that  Bigg  had  paid  over  to  the  receiver-gene^ 
ral,  all  the  sums  received  by  him  for  assessments  for  the  years  1828-9,  but 
that  he  did  not  pay  in  all  those  sums  to  the  service  of  that  year,  the  sum  of 
2430/.  only  having  been  paid  by  *Bigg  to  the  service  of  that  year,  and  ^r^ 
WQSl.f  the  residue  of  the  sums  so  received,  having  been  expressly  paid  »• 
by  him  to  the  service  of  former  years,  during  which  he  had  also  been  collector; 
but  the  defendant  had  not  been  his  surety  during  those  former  years.  It  ap- 
peared in  evidenoe,  that  the  sum  had  accordingly  been  passed  to  the  credit  of 
Bigg's  account  of  those  former  years,  and  a  receipt  given  for  the  amount  of 
those  years,  his  account  for  which  was  completely  paid  up.  The  jury  also 
found,  that  Bigg  had  lands  or  houses  after  his  alleged  default  in  paying  the 
latter  sum,  of  the  value  of  121Z.,  which  could  have  l^n  seised  and  sold  by  the 
commissioners  under  the  43  G.  3,  c.  99,  s.  52 ;  and  that  he  had  goods  after 
such  default  of  the  value  of  200/.,  which  could  have  been  seized  and  sold  by  the 
commissioners;  but  that  the  commissioners  had  not  notice  that  Bigg  was  pos- 
sessed of  any  houses,  knds,  or  goods,  at  the  time  of  his  default.  The  jury 
however  found,  that  the  commissioners  had  reasonable  grounds  for  believing 
tiiat  he  possessed  household  goods  at  the  time,  of  the  value  of  200/.,  which 
might  have  been  seised  and  sold. 

The  question  for  the  opinion  of  the  Court  was,  whether  a  verdict  should  be 
finally  entered  for  the  plaintifis  for  the  penalty  of  the  bond  and  nominal  da- 
mages, and  also  for  the  said  sum  of  693/.,  or  any  and  what  part  of  that  sum  as 
damages  on  the  third  breach  assigned  in  the  replication ;  or,  whether  the  defen- 
dant was  entitled  to  have  a  verdict  entered  for  him  on  the  issue  taken  on  the 
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third  breach,  or  to  judgment  on  his  fifth,  sixth,  seventh,  eighth,  or  eleyenth 
pleas;  or  a  nonsuit.     The  ease  was  argued  in  Easter  term,  1832,  by 

Taddy^  Serjt,  for  the  plaintiffs.  First,  the  bond  does  not  require  a  stamp. 
That  depends  on  43  O.  3,  c.  99,  s.  13,  3  G.  4,  c.  88,  and  55  G.  3,  c.  184. 
The  latter  statute  exempts  bonds  ^iven  bj  collectors  or  their  sureties,  and  ex- 
*5511  ^^^^^  *^7  doubt  which  might  arise  on  "^the  other  statutes  requiring 
-'  collectors  bonds  given  in  respect  of  the  assessed  taxes  to  be  taken  in  a 
certain  amount.  And  even  those  other  statutes  contain  no  negative  words 
which  preclude  the  bond  from  being  taken  for  something  more  (see  Collins  v, 
Gwjnne,  7  Bingh.  423).  As  to  the  objection  that  the  bond  has  not  been  given 
to  his  majesty  and  his  successors,  in  3  G.  4,  c.  88,  there  are  provisions  apply- 
ing to  the  receiver-general,  and  to  the  collector  \  and  by  the  provisions  applica- 
ble to  the  collector,  the  bonds  are  not  required  to  be  given  to  his  majesty. 

Secondly,  Bigg  was  a  competent  witness :  he  is  liable  to  the  defendant,  and 
therefore,  does  not  relieve  himself.  It  is  alleged  that  his  liability  to  the  crown 
is  preponderant,  because,  in  addition  to  the  sum  deficient,  he  is  liable  to  penal- 
ties. But  he  does  not  in  terms  contract  any  liability  to  the  crown :  his  liability 
is  to  the  reoeiver-jgeneral :  3  G.  4,  c.  88.  And  he  came  to  show  himself  liable 
to  the  penalty.  The  general  rule  is,  that  the  witness  is  competent  if  liable  on 
both  sides.  An  exception,  indeed,  has  been  made  where,  in  addition,  he  is 
liable  to  cost  on  one  side :  Jones  v.  Brooke,  4  Taunt.  464 :  But  here  the  argu- 
ment as  to  costs  operates  in  favour  of  his  competency,  for  his  testimony  goes  to 
fix  his  liability  to  the  defendant's  costs  \  and  he  is  not  called  for  the  defendant 
but  for  the  plaintiffs.  It  would  lead,  however,  to  great  inconvenience  to  weigh 
with  minuteness  all  the  conflicting  motives  of  a  witness;  the  better  course, 
therefore,  is,  to  adhere  to  the  rule  in  Rex  v.  Bray,  Cas.  temp.  Hardw.  358. 

Thirdly,  the  money  has  not  been  duly  paid  to  the  receiver-general  y  for  though 
it  has  been  received  and  paid  in,  it  has  been  paid  in  to  a  year  for  which  it  ought 
not  to  have  been  paid.  The  language  of  the  bond  is,  '<  that  he  shall  well  and 
tndy  pay,  aocordme  to  the  intent  of  the  acts.''  He  has  fuled  to  do  this,  if  he 
*5521  '^  ^^^  ^  *^  ^^^  service  of  the  proper  year.  To  insure  payment  to 
-'  the  proper  service  was  the  object  of  the  bond.  Suppose  he  had  paid  to 
the  service  of  a  year  fifty  years  past,  or  to  a  wrong  receiver  ?  The  receiver- 
general  has  no  option,  and  cannot  transfer  from  one  account  to  another.  An 
improper  payment  is  equivalent  to  throwing  the  money  away ;  in  which  case, 
the  defendant's  responsibility  could  not  be  doubted.  This  is  not  a  mistaken 
but  a  wrongful  act,  and  it  is  for  wrongful  acts  the  surety  is  liable.  It  is  not 
the  duty  of  the  receiver-general  to  see  that  every  year  is  paid  up  before  an  en- 
suing year  is  received ;  and  even  if  the  receiver-general  had  neglected  his  duty, 
that  would  not  discharge  the  surety.  A  payment  made  solviiur  ad  modum  9ol» 
ventis,  particularly  when,  as  here,  an  appropriation  is  made  by  the  payer.  By 
the  43  G.  3,  c.  99,  s.  48,  the  receiver-general  is  bound  to  give  a  receipt ;  the 
account  is  closed,  and  cannot  be  unravelled  without  great  inconvenience.  Plo- 
mer  v.  Long,  1  Stark.  153,  shows  the  mode  in  which  payments  are  to  be 
applied.  * 

Fourthly,  if  the  receiver-general  did  not  hasten,  or  the  commissioners  exa- 
mine the  collector,  as  found  on  the  eleventh  and  eighth  pleas,  that  is  a  matter 
for  which  they  may  be  answerable,  but  it  does  not  disdiarge  the  defendant. 
The  collector  having  been  guilty  of  a  breach  of  duty,  it  is  no  answer  to  say 
that  others  have  neglected  their  duty  also.  The  hastening  by  the  receiver- 
general,  and  the  examination  by  the  commissioners,  are  not  conditions  prece- 
dent to  the  collector's  paying;  and  the  fftult  is  not  in  the  omission  to  collect, 
but  in  the  paying  to  a  wrong  account.  The  commissioners,  it  is  true,  are  the 
phiinti£&,  and  it  is  objected  that,  having  misconducted  themselves,  they  ought 
not  to  call  on  the  defendant.  But  their  duty  was  to  examine  the  collector,  not 
*5531  ^^  S^  ^  ^^^  receiver's  books  and  see  that  the  payment  was  made  '^'to  the 
^  right  account ;  and  the  mere  ladies  of  the  obligee  does  not  discharge  the 
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obligor.     Trent  Navigation  Company,  v.  Harlej,  10  Sast,  85 ;  Orme  v.  Tonng, 

1  Holt,  N.  P.  C.  84.  It  makes  no  difference  that  the  question  arises  on  a  matter 
of  public  duty,  unless  the  legislature  or  the  bond  make  the  inquiry  of  the  re- 
ceiver a  condition  precedent. 

Fifthly,  the  thirteenth  section  of  43  G.  3,  c.  99,  does  not  impose  as  a  con- 
dition precedent  to  the  suit  on  the  bond,  that  the  collector's  lands  and  goods 
shall  all  be  seised;  the  commissioners  have  not  put  the  bond  in  suit  for  more 
than  the  deficiency,  and  that  is  the  object  of  the  statute ;  otherwise,  if  the  col- 
lector had  lands  to  never  so  small  an  amount,  the  commissioners  would  be  pre- 
cluded from  suing  till  the  lands  were  sold,  though  the  sale  might  never  make 
up  the  deficiency.  And  the  act  only  empowers,  does  not  require  them  to  seize. 
Besides,  the  jury  have  found  that  the  commissioners  had  not  notice  of  the  col- 
lector's having  lands. 

Bampasy  Serjt.,  for  the  defendant.  The  bond  ought  to  have  been  stamped. 
The  general  exception  in  55  G.  3,  c.  184,  must  be  construed  with  referenee  to 
the  statutes  which  regulate  the  bonds  to  be  exempted ;  and  this  bond  is  not  a 
collector's  bond  under  the  statutes  43  O.  3,  o.  99,  s.  13,  and  3  O.  4,  c.  88,  be- 
cause it  has  not  been  taken  in  the  form,  and  according  to  the  regulations  re- 
quired by  those  statutes ;  particularly  as  to  the  amount  of  the  penalty  and  the 
conditions  annexed,  see  7  Bingh.  423. 

Secondly,  Bigg  was  not  a  competent  witness,  because  he  had  a  judgment 
against  him  at  the  suit  of  the  crown ;  for  43  G.  3,  c.  99,  s.  41,  enacts,  uat  if 
moneys  in  the  hands  of  the  collectors  cannot  be  recovered  under  the  warrant 
of  the  commissioners,  or  the  commissioners  shall  neglect  to  issue  such  warrant, 
the  amount  shall  be  '^'recoverable  as  a  debt  upon  record.  And  there  is  m^ 
great  difference  between  liability  to  mesne  process  and  liability  to  actual  ^ 
judgment :  the  immediate  liabilitv  preponderates  over  the  remote ;  as  with  persons 
in  possession  of  land  or  goods,  who  are  incompetent  witnesses  to  prove  their  own 
occupation  or  property.    Doe  v.  Bingham,  4  B.  &  Aid.  672 ;  Bland  v.  Anslej, 

2  N.  B.  331.  So  bail  are  not  competent  to  give  evidence  for  the  defendant, 
though  they  may  recover  over  against  him ;  their  immediate  interest  being  to 
get  rid  of  the  suit.  And  Bigg's  lands  and  chattels  would  be  freed  from  any 
extent  on  the  judgment  of  the  crown  by  the  judgment  against  the  defendant  and 
satisfaction  entered  on  it.  Bigg  has  also  a  preponderant  interest  against  the 
defendant  in  respect  of  liability  to  penalties  and  interest  accruing  thereon, 
under  the  statute  3  G.  4,  which  will  be  discharged  by  satisfaction  on  the  judg- 
ment against  the  defendant. 

Thirdly  and  fourthly.  The  condition  of  the  bond  as  to  payment  has  been  dis- 
charged by  the  conduct  of  the  receiver-general  and  the  commissioners.  The 
condition  referring  to  the  statute,  its  effect  is  the  same  as  if  the  regulations  of 
the  statute  had  been  inserted  in  the  condition;  and  those  regulations  have  not 
been  pursued  by  the  commissioners,  particularly  as  to  the  examination  of  the 
collector,  and  the  order  to  pay,  required  by  3  G.  4,  c.  88,  regulations  3,  4. 
The  performance  of  their  duties  by  Uie  commissioners  is  a  condition  precedent 
to  the  collector's  paying  the  receiver }  and  the  receiver-generld  was  bound  to 
examine  the  duplicates  and  certificates  given  by  the  collector,  and  to  ascribe  the 
payments  to  the  right  year.  In  Farr  v.  Hollis,  9  B.  &  C.  315,  the  requisition 
of  the  magistrates  to  the  collector  of  county  rates  to  pay  over  the  rates,  wu 
alleged  as  a  condition  precedent  to  the  liability  of  a  surety  on  a  bond  condi- 
tioned for  due  '^'payment  by  the  collector.  The  eighth  and  eleventh  pless,  ^^^^ 
therefore,  are  sufficient,  and  an  answer  to  the  action,  by  showing  the  ^ 
ne^ect  of  conditions  precedent. 

Fifthly,  The  lands  and  goods  of  the  collector  oueht  to  have  been  seised  before 
this  action  was  broudit :  the  issue  on  the  sixth  plea  is  on  the  neglect  to  seise, 
not  on  the  notice.  But  the  commissioners  cannot  require  to  have  notice :  tbey 
are  bound  to  inquire,  and  act  upon  their  belief.  In  Peppin  v.  Cooper,  2.  B  & 
Aid.  431;  it  was  assumed  by  the  Judges  that  the  omission  to  seiie  the  goods  of 


655]  9  Bingham.  703 

the  collector  who  had  made  default,  was  a  discharge  of  the  hond.  And  there 
is  no  way  in  which  the  yalae  of  the  land  can  be  ascertained  except  by  sale. 

Tadd^y  in  reply,  was  relieved  from  the  objection  aq  to  the  stamp.  As  to 
the  competency  of  the  witness  Bigg,  his  liability  cannot  be  compared  to  that  of 
bail  or  tenant  in  possession,  for  both  are,  in  some  sort,  parties  to  the  cause,  and 
their  loss  will  be  immediate.  So  in  Bland  v.  Ansley,  the  execution  which  the 
action  was  brought  to  impeach,  was  an  execution  against  the  witness  objected 
to,  giving  him  merefore  an  immediate  interest  in  the  verdict.  The  present  case 
is  not  of  that  nature ;  for  though  it  is  contended  that  the  sum  for  which  the 
witness  would  have  shown  himself  liable,  becomes  a  debt  on  record,  he  is  not 
released  from  that  debt  by  a  judgment  against  the  surety,  for  the  Court  might 
still  issue  process  against  him,  and  reimburse  the  surety.  And  the  judgment 
in  this  cause  would  not  be  evidence  to  discharge  Biffg  from  any  claim  by  the 
crown  for  interest  accruing  on  penalties.  As  to  the  ol^ection,  that  the  collector 
is  not  bound  to  pay  over  till  ordered  to  do  so  by  the  commissioners,  the  col- 
lector is  bound  to  pay  over  to  the  receiver-general  quarterly,  whether  he  is 
*'\'\fV\  ^^^^^  ^7  ^^®  commissioners  or  not,  and  oftener  if  ^ordered  by  them. 
^^^^  8  G.  4,  c.  88.    Beguktions  7,  No.  1.    Regulations,  8,  4. 

The  issue  upon  the  seventh  plea  is  in  effect  found  for  the  plaintiffs,  and  there 
is  nothing  in  the  fifth,  sixth,  seventh,  eighth,  or  eleventh  pleas  which  can 
operate  as  a  condition  precedent  to  the  putting  this  bond  in  suit  for  the  defi- 
denoy.  In  Peppin  v.  Cooper  the  facts  were  altogether  different  from  those  in 
the  present  case ;  the  question  turned  on  the  sale  of  the  goods  of  a  surety  who 
was  also  a  collector ;  and  the  language  of  the  Judges  must  be  taken  with  re- 
ference to  that  question.  No  douht  S  lands  are  seized,  they  must  be  sold  be- 
fore the  bond  is  put  in  suit,  but  it  does  not  follow  that  the  bond  shall  not  be 
put  in  suit  till  every  portion  of  land  and  item  of  furniture  has  been  sold.  To 
consider  the  sale  a  condition  precedent  to  that  extent,  would  be  a  construction 
of  the  act  too  inconvenient  to  be  adopted.  In  Farr  v.  Hollis,  the  only  question 
was,' whether  the  requisition  of  the  magistrates  should  have  been  alleged  to 
have  been  made  by  an  order  of  Court,  and  the  case  has  no  bearing  upon  the 
present.  K  the  argument,  that  the  neglect  of  the  commissioners  discharges 
the  defendant  be  ill  founded,  there  is  the  less  ground  for  the  same  argument 
in  respect  of  the  conduct  of  the  receiver-general.  Our.  adv.  vult 

TiNDAL,  C.  J.  Upon  this  special  case  various  objections  have  been  taken 
on  the  part  of  the  defendant  against  the  right  of  the  plaintiffs  to  recover  on 
the  bond  stated  in  the  declaration,  whereof  two  are  objections  against  the 
evidence  offered  and  received  at  the  trial  of  the  cause.  It  is  objected,  in  the 
first  place,  that  the  bond,  not  being  stamped,  was  not  producible  in  evidence ; 
and  secondlv,  that  Bigg,  the  collector,  was  not  an  admissible  witness  upon  those 
issues  on  which  he  was  called  as  a  witness  by  the  plaintiffs.  As  these  objec- 
^^5571  ^^^'^  ^  ^  ^^^  maintenance  of  the  action  generally,  *it  may  be  advisable 
-^  to  take  them  first  in  order  before  we  proceed  to  the  rest. 

The  objection  on  the  ground  of  the  want  of  a  stamp,  rests  on  the  argument, 
that  this  bond  cannot  be  held  to  be  within  the  exemption  of  the  general  stamp 
act,  55  G.  3,  c.  184,  ^'  as  a  bond  given  by  collectors  of  assessed  taxes,  and  their 
sureties,  for  the  due  payment  of  moneys  collected  by  them,  or  otherwise  relating 
to  their  oficers,"  beoiuse  it  is  not  a  bond  given  in  conformity  with  the  direc- 
tions of  the  48  G.  3,  c.  99,  s.  18,  nor  with  those  of  8  G.  4,  c.  88.  It  is  argued 
that  the  bond  is  not  authorised  by  the  former  act,  inasmuch  as  the  penalty  ex- 
ceeds the  amount  of  the  duty  assessed  for  the  district ;  we  think,  however,  the 
direction  of  the  18th  section  of  that  act,  ihat  the  collector  should  give  security 
to  the  conunissioners  "  equal  to  the  amount  of  the  whole  duty  and  sums  of 
money  assessed  in,  and  to  be  collected  in  each  district  or  place,''  is  virtually 
complied  with  by  a  security  given  in  such  sum  as  is  large  enough  to  include, 
though  it  may  exceed  the  exact  amount  of  sueh  duties.  Such  is  the  natural 
meaning  of  the  words  above  referred  to,  and  if  any  other  meaning  had  been  in- 
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tended^  we  think  the  fonn  of  expreflsion  ofiually  met  with  in  aets  of  the  legisla- 
tare,  of  a  sum  '^not  exoeedinff  the  amount,''  &c.,  would  not  fail  to  haTO  bees 
employed.  It  ia  howeyer  fdrwer  objected|  that  the  bond  ought  to  have  been 
given  to  his  Majestji  his  heirs  and  auooesaors,  aeeording  to  Uie  3  G-.  4,  c.  88, 
No.  1,  of  Rules  and  Regulations,  art  8 ;  and  that  the  present  bond  not  being 
made  to  the  King,  but  to  the  commissioners,  cannot  be  held  to  &I1  within  the 
exemption  of  the  preceding  acts.  But  the  whole  of  the  rules  and  r^ulations 
comprised  within  No.  1,  rdate  to  the  office  of  receiYer-general ;  and  the  8^1 
clause,  which  is  particularly  relied  cm,  appears  to  be  confined  to  the  caaes  of 
^<  bonds  entered  into  with,  or  taken  from  the  leoeiver-general,  or  with  or  from 
any  other  persons  to  "^be  appointed  under  that  act,  or  their  sureties,  to  1^550 
remit  the  moneys  arising  by  the  taxes  granted  by  the  said  acts,  or  any  ^ 
of  them,  or  any  other  duties  under  the  management  of  the  commissionere  fcnr 
the  affairs  of  taxes ;"  an  enactment  which  does  not  appear  by  any  reasonable 
intendment  to  comprehend  the  case  of  a  bond  given  by  the  coUect^nr  and  his 
security.  By  the  former  statute,  the  43  O.  3,  this  bond  had  been  expreaely 
directed  to  be  given  to  the  c^Hnmissioners,  and  there  are  no  words  in  the  rules 
and  regulations  No.  1,  which  at  all  import  a  repeal  of  the  former  statute  in 
this  respect,  or  indeed  which  relate  to  collectors'  bonds  at  all.  We  therefore 
think  the  bond  given  in  the  present  case  to  the  commissioners,  is  a  valid  bond, 
and  that  it  is  exempted  from  the  stamp  duty,  both  by  the  general  danse  of 
exemption  in  55  G.  3,  c.  184,  and  also  by  the  express  enactment  of  the  43  6. 
8,  c.  99,  s.  13. 

The  next  objection  taken  at  the  trial  was,  to  the  competency  of  Bigg  the 
collect4»r,  as  a  witness  on  the  part  of  the  plamtifis.  As  to  which  the  obieetaaa 
shaped  itself  thus;  first,  it  was  said  he  had  an  immediate  interest  in  the  event 
of  this  suit,  because,  under  the  43  6.  3,  c.  99,  s.  41,  all  the  arreare  of  sums 
collected,  which  cannot  be  recovered  under  the  warrant  of  the  commissionas, 
are  made  recoverable  as  a  debt  upon  record  to  the  King.  It  was  therefore 
contended,  that  a  verdict  and  judgment  against  Gwynne,  the  surety  in*  this 
action,  would  have  the  effect  of  removing  the  lands  and  goods  of  the  witness 
from  the  process,  or  from  the  actual  possession  of  the  crown. 

In  the  firet  place  it  is  to  be  observed,  that  on  the  general  question  of  his 
interest  in  the  event  of  the  suit,  he,  in  fact,  stands  indifferent;  for  he  is  liable 
on  his  bond  to  the  commissioners  for  the  amount  of  the  arreare,  if  thia  action 
should  fail ;  and  he  is  liable  to  the  defendant  in  precisely  the  same  amount,  if 
this  action  should  succeed,  and  the  defendant  pays  the  arreare.  And,  in  answff 
to  the  particular  shape  which  the  objection  now  ^assumes,  it  appeare  to  r*K^ 
us  that  it  is  not  the  judgment  against  this  defendant,  but  the  satisfao-  ^ 
tion  of  such  judgment  by  the  d^endant,  which  would  have  the  effect  contended 
for;  because,  notwithstanding  the  judgment  against  Owynne,  the  process  of 
the  crown  would  still  remain  in  force  against  the  person,  lands,  and  goods  of 
Bigg  until  actual  payment  of  the  debt.  The  obtaining  such  judgment,  there- 
fore, is  one  step  only  towards  such  an  effect;  it  is  by  no  means  the  immediate, 
or  even  the  necessary,  cause  of  such  a  consequence.  The  witness,  therefore, 
does  not  stand  in  the  situation  of  the  tenant  in  possession  in  ejectment,  who 
cannot  be  called  by  the  defendant,  because  the  witness  is  neoessariiy  and  im- 
mediately concerned  in  interest;  for  a  verdict  and  judgment  against  the  de- 
fendant would,  of  necessity,  and  without  any  further  step,  be  the  means  of 
removing  the  witness  from  his  tenancy.  In  all  the  oases  put  in  argument,  the 
mterest  of  the  witness  in  the  event  of  the  suit  is  certain,  immediate,  and  neoeB- 
aary ;  m  this  case,  a  judgment  against  the  defendant  would  not  have  any  cer- 
tam,  immediate,  or  necessary  effect  on  the  interest  of  Bigg;  on  the  contraiy,  it 
may  never  have  any  effect  at  all.  But  it  was  argued  that  Bigg  was  interested 
Oirectiy  m  tiie  event  of  the  suit,  inasmuch  as  under  No.  3,  Rules  and  Regula- 
tions, dU.  4,  he  was  Hable  to  a  penalty  of  50/.  if  he  did  not  pay  in  the  money 
collected  by  him  on  a  day  ordered  by  the  receiver-general,  and  a  further  penalty 
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at  the  rate  of  5  per  cent,  per  annum  for  the  whole  sum  by  him  detained.  And 
it  is  contended  that  the  witness  is  interested  in  proving  what  he  was  called  to 
prove,  that  his  payments  were  made  in  satisfaction  of  the  earlier  arrears,  and 
not  those  of  the  last  year  of  1828,  so  as  to  avoid  the  penaltv  of  further  arrears 
of  interest.  But  we  think  the  judgment  obtained  against  the  defendant  on  this 
point,  by  means  of  the  evidence  of  Bigg,  could  not  be  made  available  by  Bi^ 
*5601  ^^°^^^^^  ^^  ^^^  *own  favour,  in  case  any  subsequent  action  should 

•^  brought  against  him  for  the  penalty  of  the  arrears  of  interest :  Smith  v. 
Prager,  7  T.  B.  60.  Such  action,  as  it  appears  to  us,  would  be  decided  upon 
the  evidence  produced  by  the  crown  as  to  the  non-payment  by  him  of  the  arrears 
on  the  day  fixed  by  the  receiver-general ;  and  by  any  evidence  on  the  part  of 
the  defendant,  other  than  the  production  of  the  judgment  in  this  cause,  of  actual 
payment  of  such  arrears  either  by  himself  or  the  surety.  We  therefore  think 
the  objection  as  to  the  competency  of  Bigg  ought  not  to  prevail. 

As  a  verdict  has  been  found  for  the  defendant  upon  the  issues  raised  on  the 
eighth  and  eleventh  pleas,  it  will  be  more  convenient  to  consider  next,  the  ob- 
jections raised  by  the  plaintiffs  to  the  validity  of  those  pleas :  for  unless  those 
pleas  are  bad  in  law,  so  that  the  plaintiffs  are  entitled  to  their  judgment  non 
obstante  veredicto,  the  consideration  of  the  further  objections  raised  on  the  part 
of  the  defendant  would  become  unnecessary.  The  eighth  plea  states  in  effect, 
that  the  commissioners  did  not,  at  the  times  in  the  statute  mentioned,  call 
Bigg  before  them  and  examine  him  upon  oath,  and  assure  themselves  of  the 
sums  paid  to  him  as  such  collector,  or  make  any  order  thereon  for  the  nayment 
of  the  sums  to  the  receiver-general ;  upon  which  allegation  the  plaintiff  takes 
issue  in  his  replication.  This  plea  is  drawn  upon  the  assumption  that  the  com- 
pliance with  the  directions  given  to  the  commissioners  by  the  thirty-ninth  sec- 
tion 43  O.  3,  c.  99,  forms  a  condition  precedent  to  the  right  of  the  commission- 
ers to  put  the  bond  in  suit.  For  upless  these  acts  to  be  done  by  the  commis- 
sioners form  a  condition  precedent  by  the  positive  enactment  of  the  statute,  the 
defendant  cannot  avail  himself  of  the  non-performance  of  acts  not  made  a  part 
*5611  *^^  ^^^  condition  of  the  bond  itself.     We  are  all  of  opinion,  however, 

-^  that  the  proper  construction  of  that  section  is,  to  treat  it  as  directory 
only ;  as  containing  a  direction  to  the  commissioners  very  useful  in  itself;  hav- 
ing for  its  immediate  object  the  further  security  of  the  revenue,  by  enabling 
the  commissioners  from  time  to  time  to  investigate  the  state  of  the  collector's 
accounts,  and  to  ascertain  whether  his  payments  keep  pace  with  his  receipts. 
The  commissioners,  therefore,  in  not  obeying  so  useful  a  direction,  may  have 
made  themselves  responsible  for  carelessness  and  negligence.  But  to  hold  their 
compliance  or  non-compliance  with  the  direction,  a  condition  on  which  the  bond 
was  to  be  available  or  not,  would,  as  it  appears  to  us,  exactly  contravene  the 
very  object  and  desifi;n  for  which  the  provision  itself  was  introduced,  namely, 
the  giving  additional  certainty  and  security  for  the  payment  over  of  the  duties 
collected.  But  the  argument  on  this  plea  has  rested  mainly  upon  the  ground, 
that  until  the  collector  has  been  called  before  the  commissioners  and  examined 
by  them,  and  an  order  has  been  made,  no  time  for  the  payment  of  the  duties 
received  by  him  can  be  held  to  have  been  fixed  or  appointed,  and  consequently 
no  breach  of  the  condition  '^  for  the  payment  by  him  upon  the  days  and  at  the 
times  by  the  said  acts  appointed  for  the  payment  thereof  can  be  held  to  have 
been  incurred.  Upon  reference,  however,  to  various  parts  of  49  Cr.  3,  and  the 
3  O.  4,  times  for  payment  to  the  receiver  may  be  fixed  under  the  provisions 
therein  contained,  without  any  reference  to  and  quite  independent  of  the  parti- 
cular provisions  on  which  the  plea  is  framed,  for  investigating  the  state  of  the  ac- 
counts, and  for  hastening  the  payment  by  the  collector.  See  particularly  forty- 
eighth  section  of  43  G.  3,  the  3  0.  4,  No.  1,  Bules  and  Regulations,  art.  7.  And 
again,  No.  2,  Bules  and  Regulations,  art.  2;  in  all  which  cases  payments  are 
♦5621  *^"*^^<^  ^  ^  made  at  the  office  of  the  receipt  of  the  receiver-general,  at 

-^  times  fixed  for  that  purpose,  quite  independently  of  any  previous  exa- 
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mination  by  the  oommiBsionera  or  any  order  made  thereon.  The  plea,  thexefore, 
neither  shows  by  express  ayerment  that  there  was  any  impossibility  to  pay 
'<  upon  the  days  and  at  the  times  by  the  said  acts  appointed  for  the  payment 
thereof/'  nor  does  it  state  any  facts  inconsistent  with  the  practicability  of  such 
payment  being  made.  We  therefore  think  the  allegations  in  the  plea  do  not 
amount  to  a  discharge  from  the  performance  of  the  condition  >  but  merely  show 
a  neglect  on  the  part  of  the  commissioners  to  make  the  examination  and  issue 
the  orders,  if  such  in  fact  had  become  necessary. 

The  11th  plea  states  in  substance,  that  although  a  large  sum  of  money  came 
to  the  hands  of  Bigg,  yet  the  receiver-general  did  not  call  upon  him  and  hasten 
him  to  make  payment  of  the  same.  It  is  unnecessary  to  state  in  detail  the 
grounds  upon  which  we  hold  this  plea  also  to  be  insufficient  as  a  legal  bar  to 
the  action ;  as  they  are  precisely  the  same  in  principle  as  those  which  have 
been  just  stated  with  respect  to  the  8th  plea.  We  come,  therefore,  to  the  three 
remaining  pleas,  upon  which  points  have  been  raised  for  our  consideration. 

The  2d  plea  is  a  plea  of  general  performance  on  which  the  plaintiff  has  assigned 
for  one  of  his  breaches,  '^  that  Bigg  had  not  duly  paid  over  to  the  reoeiyer-genend 
the  moneys  receiyed  by  him  as  collector  of  the  assessed  taxes  for  the  aud  diyision, 
in  respect  of  the  rates  and  assessments  mentioned  in  the  condition,  yix.,  for  the 
year  1828-9."  This^inyolves  the  main  question  between  the  parties,  viz.,  whether 
the  payment  by  Bigg  to  the  receiver-general,  of  all  the  sums  received  by  him  for  as- 
sessments for  the  year  1828-0,  but  the  not  paying  in  all  these  sums  to  the  service 
of  that  year,  but  on  the  contrary,  the  paying  in  the  sum  of  693/.,  part  thereof 
*expresfly  to  the  service  of  former  years,  during  which  he  had  been  col-  ^c^ 
lector,  was  a  satisfaction  of  the  condition  of  Uie  bond ;  and  we  think  *- 
such  payment  is  not  <'  a  duly  paying  over  to  the  receiver-general,"  within  the 
meaning  of  the  condition.  The  two  acts  so  often  referred  to  evidently  contem- 
plate that  the  money  raised  by  assessments  in  a  given  year  shall  be  paid  for  the 
service  of  that  year,  and  no  other.  Indeedj  they  are  manifestly  framed  upon  a 
supposition,  that  a  new  collector  will  be  appointed  for  each  succeeding  year. 
If  the  receipts  of  a  given  yeaf  are  not  to  be  considered  as  appropriated  to  the 
service  of  the  same  year,  it  is  obvious,  that  if  any  deficiency  occurs  on  the  part 
of  the  collector  in  the  account  with  the  receiver  for  the  current  year  for  which 
the  duties  have  actually  been  collected,  a  second  assessment  must  take  place 
upon  the  inhabitants  of  the  same  parish  or  place,  to  make  good  such  deficiency. 
If  the  collector  has  left  the  arrears  of  the  former  year  unsatisfied,  and  attempts 
to  make  good  such  deficiency  from  the  moneys  collected  for  the  current  year, 
the  hardship  is  as  great  on  the  parish  as  if  he  had  appropriated  it  for  his  own 
private  purposes.  And  it  is  exactly  to  prevent  the  hardship  oast  upon  the 
parish  by  the  misappropriation  of  the  collector,  that  the  statutes  direct  a  securitj 
to  be  taken  upon  his  appointment.  But  as  the  defendant  would  manifestly  be 
answerable  in  case  of  the  misappropriation  of  the  duties,  why  should  he  not  also 
in  case  of  the  wrongful  payment  of  them  to  the  receiver  ?  It  is  argued,  that  it 
was  the  fault  of  the  commissioners,  or  of  the  receiver,  that  the  one  had  not 
made  out  the  proper  certificate  and  order  for  payment  under  3  G.  4,  c.  88,  in 
which  case  the  receiver  could  not  have  carried  the  money  to  any  other  than  the 
proper  account,  and  that  the  commissioners  ought  not  to  avail  themselves  of 
their  own  omission.  It  may  be  admitted  that  the  commissioners  had  been  neg- 
ligent, *but  the  non-compliance  by  them,  or  by  the  receiver,  with  the  ^g^ 
duties  imposed  upon  them  by  the  statute,  cannot,  on  the  other  hand,  ^ 
excuse  the  collector  for  <<  the  improperly  payins,''  as  the  jury  have  expresslj 
found  that  he  did,  the  sum  of  693/.  which  had  been  collected  for  the  year 
1828-9,  to  the  service  of  former  years.  This  <' improper  payment"  is  the  vo- 
luntary act  of  the  collector;  for  had  he  found  the  money  expressly  for  the  current 
year,  the  reoeiver-eeneral  could  not  have  made  the  appropriation  which  is  now 
complained  of.  The  collector  therefore  appearing  to  us,  by  his  own  voluntarj 
act,  to  have  made  a  wrongful  payment,  we  think  the  surety  is  liable  for  the 
amount  of  such  payment,  under  the  terms  of  the  condition  of  the  bond. 
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There  remains  only  two  other  points  reserved  upon  this  case,  viz. :  whether 
Bigg  had  knds  which  the  commissioners  oonld  haye  seized  and  sold  under  43 
6.  3,  c.  99,  s.  52.  And  whether  he  had  goods  which  they  might  have  seized 
and  sold.  These  questions  arise  upon  the  fifth,  sixth,  and  seventh  pleas ;  the 
fifth  plea  stating,  that  Bigg  demanded  and  collected  all  the  assessments,  and 
that,  from  that  time  hitherto,  he  had  lands,  goods,  and  chattels  within  the  juris- 
diction of  the  commissioners,  of  which  they  had  notice,  and  which  ought  to  have 
been  seized  and  sold  by  them,  but  which  they  neglected  to  do ;  the  other  two 
pleas  stating  the  same  in  substance  as  to  the  goods  of  the  collector.  Now,  the 
jury  find  specially  upon  the  issues  raised  on  these  pleas,  that  Bigg  had  lands  or 
houses  after  his  alleged  default,  of  the  value  of  121/.,  which  could  have  been 
seized  and  sold  by  the  commissioners  under  the  43  6.  3,  c.  99,  s.  52 ;  and  that 
he  had  goods  after  such  default  of  the  value  of  200/.,  which  could  have  been 
seized  and  sold  by  the  commissioners.  But  they  further  find  that  the  commis- 
sioners had  not  notice  that  Bigg  was  possessed  of  any  houses,  lands,  or  goods 
*5651  ^^  ^^  ^^^^  ^^  ^^^  default,  *bttt  that  they  had  reasonable  grounds  for  be- 
^  lieving  that  he  possessed  household  goods  at  that  time  of  the  value  of 
200/.,  which  might  have  been  seized  and  sold. 

The  defendant  contends,  that  under  the  proviso  contained  in  the  thirteenth 
section  of  the  43  6.  3,  the  sale  of  the  lands  and  goods  so  found  to  belong  to 
the  collector  must  precede  the  commencement  of  the  action  against  the  surety ; 
and  relies  upon  the  dictum  of  the  Chief  Justice  of  the  King's  Bench  in  giving 
his  judgment  in  Peppin  v.  Cooper,  2  B.  and  Aid.  481,  as  an  authority  for  that 
proposition.  That  dictum,  upon  referring  to  the  facts  of  the  case  then  under 
judgment,  appears  to  us  scarcely  to  warrant  the  conclusion  contended  for ;  it 
appears,  however,  to  us  to  be  unnecessary  to  decide  that  point;  for  we  all  agree 
in  opinion,  that  the  sale  of  the  collector's  lands  and  goods  can  only  form  a 
condition  precedent  to  the  right  to  put  the  bond  in  suit  against  the  surety,  when 
the  existence  of  such  property  of  the  collector  is  known  to  the  commissioners 
at  the  time  of  commencing  the  action.  A  determination  to  the  contrary  would 
make  it  necessary  for  the  commissioners  to  forbear  so  long  to  put  the  bond  in 
suit,  that  all  the  benefits  of  it  would,  in  many  cases,  be  lost  both  against  the 
collector  and  the  surety.  It  is  true,  the  necessity  of  notice  to  the  commissioners 
is  not  expressly  made  part  of  the  legislative  enactment,  but  it  is  necessarily  to 
be  implied  by  the  nature  of  the  provision  itself,  which  must  have  considered 
goods  and  chattels  unknown  to  the  commissioners  as  upon  the  same  footing  as 
if  they  had  not  existed. 

Ab  to  the  subsequent  finding  of  the  jury,  "  that  the  commissioners  had  rea- 
sonable grounds  for  believing  that  the  collector  had  household  goods '/'  such 
"^5661  ^°^&  neither  by  the  rules  of  pleading,  nor  in  the  natural,  ^meaning 
-*  of  the  words  themselves,  can  supply  the  want  of  actual  notice  or  know- 
ledge ;  it  does  not  even  amount  to  an  assertion  of  actual  belief  in  the  com- 
missioners. Upon  the  whole,  therefore,  we  think  the  judgment  must  be  entered 
for  the  plaintiffs,  with  the  assessment  of  damages  to  the  amount  of  693/.,  upon 
the  breach  of  the  condition  thirdly  assigned  in  the  replication. 

Judgment  for  the  plaintiffii. 


BAKRATT  ».  PRICE.    Jan,  17. 

Where  a  sherilf  has  illegally  arrested  a  defendant  in  one  action,  he  cannot  detain  him  in 

another. 

The  question  in  this  case  was,  whether  the  defendant  was  entitled  to  be  dis- 
charged  out  of  custody  in  this  action,  he  having  been  detained  by  the  sheriffs 
of  London  under  a  ca.  sa.  issued  at  the  suit  of  the  plaintiff,  which  had  been 
lodged  with  them  before  the  time  of  their  arresting  the  defendant  upon  mesne 
process  issued  at  the  suit  of  another  plaintiff. 
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The  arrest  in  the  former  action  hltd  been  made  by  one  Richard  Jackson,  the 
son  and  assistant  of  William  Jackson,  one  of  the  Serjeants  at  mace  to  the 
sheriffs  of  London.  At  the  time  of  such  arrest  the  warrant  was  held  by  W. 
Jackson,  to  whom  it  was  directed,  not  by  Richard  Jackson ;  but  after  Ridiard 
Jackson  had  arrested  the  defendant  without  any  warrant,  he  delivered  him  into 
the  custody  of  a  police  officer  under  a  false  charge  of  felony,  and  then  brought 
his  father  to  the  police  station,  and  the  father,  by  handing  the  warrant  orer  to 
the  son,  endeavoured  by  fraud  to  make  the  arrest  appear  to  have  been  legal 
On  the  ground  of  such  fraud  on  the  part  of  the  sheriff's  officer,  and  his  son, 
one  of  the  learned  Judges,  on  an  application  made  before  him  in  '^'vaca-  prc^ 
tion,  ordered  the  defendant  to  be  discharged  from  that  arrest.  But  the  ^ 
defendant  being  detained  under  the  ca.  sa.  issued  by  Barratt, 

Wilde,  Seijt.,  obtained  a  rule  nisi  to  discharge  him  from  this  detainer,  on 
the  ground  that  the  apprehension  by  the  sheriff  in  the  former  action  being 
ille^,  the  same  sheriff  could  not  justify  a  subsequent  detainer. 

Sompasy  Serjt.,  who  showed  cause,  relied  on  Howson  v.  Walker,  and  Crowdeo 
V.  Walker,  2  W.  Blk.  828.  There  it  appeared  that  one  Heme  had  got  over 
some  pales,  and  thrown  up  the  sash  of  the  defendant's  window,  to  get  into  the 
house,  and  afterwards  broke  open  an  inner  door,  in  order  to  arrest  him ;  and  aU 
this  without  any  warrant  directed  to  himself;  and  accordingly  did  arrest  the 
defendant  at  the  suit  of  Howson.  The  plaintiff's  attorney  being  sent  for,  and 
finding  Heme's  mistake  and  irregularity,  sent  for  one  WilHam  Howse,  to  whom 
the  warrant  was  really  directed,  and  gave  him  charge  of  the  defendant ;  and 
Howse  having  another  writ  against  him  at  the  suit  of  Crowden,  carried  him  to 
Aylesbury  gaol,  and  charged  him  with  both  these  actions.  Upon  a  motion  to 
discharge  the  defendant  out  of  custody,  in  both  actions,  and  for  an  attachment 

r'nst  Heme,  it  was  held  by  the  Court  that  a  defendant  illegally  in  custody  at 
suit  of  one  plaintiff,  was  not  privileged  from  arrest  at  the  suit  of  another, 
unless  there  were  some  collusion.  Bampas  therefore  contended  that  though  an 
arrest  be  illegal,  a  subsequent  detainer  in  another  action  is  justified,  except  in 
the  case  of  a  party  privileged  from  arrest ;  and  referred  also  to  Spence  v.  Stuart, 
3  East,  89;  Davies  v.  Chippendale,  2  B.  and  P.  282,  367;  Baroky  and 
Others  V,  Faber,  2  B.  and  Aid.  743 ;  and  the  authorities  collected  in  1  Chitt 
Rep.  679. 

*  Wilde,  The  principle  to  be  deduced  from  all  the  cases  is,  that  if  r^e^ag 
the  sheriff  be  no  party  to  the  illegal  apprehension,  he  may  justify  a  ^ 
subsequent  detainer  for  a  legal  claim ;  but  if  he  be  either  party  or  privy  to  the 
illegal  apprehension,  he  cannot  justify  a  subsequent  detainer.  In  Howson  r. 
Walker  the  sheriff's  officer  who  detained  the  defendant  was  entirely  unconnected 
with  Heme,  who  arrested  him,  and  was  not  privy  to  the  arrest.  In  all  the  other 
cases  referred  to,  either  the  apprehension  was  legal  at  the  outset,  and  set  aade 
for  some  collateral  matter,  or  if  illegal,  the  sheriff  who  detained  was  not  con- 
nected with  the  sheriff  who  arrested.  But  in  Birch  r.  Prodger,  1  N.  R.  135, 
where  an  attachment  for  non-payment  of  money  to  A.  having  been  issued  against 
B.  from  the  Court  of  Common  Pleas,  and  the  process  being  in  the  hands  of  an 
officer,  who  had  not  been  able  to  serve  B.  therewith,  B.  was  met  by  A.  in  the 
street,  and  carried  by  violence  to  the  chambers  of  C,  who  was  A.'s  attorney, 
and  there  detained  while  the  original  process  was  sent  for  and  served  upon  him; 
the  officer  also  was  sent  for  (but  not  by  A.) ;  and  on  B.'s  leaving  the  chambere 
of  C.  he  was  arrested;  the  court  held  that  the  arrest  was  illegal,  and  dis- 
charged B.  Our.  adv.  tmU. 
TiNDAL,  C.  J.,  after  stating  the  facts  as  ante,  p.  566,  proceeded,— 
The  question  now  arises.  Whether  the  same  sheriffs  can  le^y  detain  the 
defendant  in  custody  under  another  writ  which  they  held  against  him  at  the 
time  of  such  illegal  arrest?  And  we  are  of  opinion  that  they  cannot;  and  the 
ground  on  which  this  opinion  is  formed,  is  shortly  this, — that  the  first  arrest 
was  illegal  by  the  wrongful  act  of  the  sheriff  himself.     In  two  of  the  cases 
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*5691  *^^^  ^°  ^^®  P^^^  ^^  ^^^  plaintiff,  vis.,  Davies  v,  Chippendale,  and  Bar- 
-'  claj  and  Others  v.  Faber,  it  was  held,  that  although  the  defendant  was 
entitled  to  his  discharge  out  of  custody  upon  the  original  arrest  at  the  suit  of 
A.,  he  was  not  entitled  to  be  discharged  also  from  a  detainer  subsequently 
lodged  with  the  same  sheriff  against  him  by  B.,  whilst  in  custody  under  the 
former  writ.  But  in  both  those  cases  the  arrest  was  not  an  illegal  act  on 
the  part  of  the  sheriff :  in  each  case  the  sheriff  had  acted  in  strict  conformity 
with  his  duty  in  obeying  the  writ,  though  upon  objections  taken  to  the  affidavit 
under  which  the  defendant  had  been  held  to  bail  in  th^  action  at  the  suit  of 
A.,  the  Court  thought  him  entitled  to  his  discharge.  Those  cases  we  think  will 
not  govern  the  present,  where  the  party  is  under  an  illegal  imprisonment  by 
the  act  of  the  sheriff's  officer,  that  is,  for  this  purpose  by  the  act  of  the  sheriff 
himself.  But  the  plaintiff  relies  on  the  case  of  Howson  v.  Walker,  2  W.  Blk. 
823,  as  decisive  in  his  favour.  Upon  looking,  however,  at  the  facts  of  that  case, 
we  think  it  is  distinguishable  from  the  present.  In  that  case  Heme,  who  broke 
into  the  house,  and  made  the  arrest,  does  not  appear  to  have  been  connected 
with  the  sheriff's  officer  who  held  the  warrant  and  afterwards  made  the  arrest 
under  it.  In  the  first  place  no  warrant  whatever  had  been  made  out  to  Heme. 
Again,  when  Howse,  the  sheriff's  officer  to  whom  the  warrant  in  that  action  was 
directed,  heard  of  the  transaction,  ho  went  to  the  defendant,  and  having 
another  warrant  also  acainst  him  at  the  suit  of  Crowden,  carried  him  to  gaol, 
and  charged  him  with  both  those  actions.  The  sheriff's  officer,  therefore,  did 
nothing  to  identify  himself  with  Heme.  The  illegal  arrest  of  the  defendant 
by  Heme,  was  no  act  of  the  officer  or  the  sheriff,  but  the  act  of  a  stranger ; 
"^5701  ^^^  takiuff  the  ^defendant  to  prison  and  charging  him  in  the  action  at 
-<  the  suit  of  Crowden,  was  in  fact  a  new  arrest,  rather  than  a  detainer ; 
and  there  was  no  more  objection  to  the  sherifi^s  arresting  the  defendant  in  this 
second  action,  because  at  the  time  he  found  him  he  was  illegally  imprisoned, 
than  if  he  had  found  him  at  large. 

The  principle  to  be  derived  m)m  the  cases  appears  to  be,  that  where  the 
sheriff  arrests  the  defendant  in  one  action,  it  operates  virtually  as  an  arrest  in 
all  the  actions  in  which  the  sheriff  holds  writs  against  him  at  the  time ;  for  it 
would  be  only  an  idle  and  useless  ceremony  to  arrest  the  defendant  in  the  rest; 
it  would  be  "  actum  agere ;"  and  this  detainer  will  hold  good,  though  the 
Court  may,  upon  collateral  grounds  unconnected  with  the  act  of  the  sheriff, 
order  the  party  to  be  discharged  from  the  first  arrest.  But  where  the  sheriff 
has  by  his  own  act  illegally  arrested  the  defendant,  the  defendant  is  not  in 
custody  under  the  first  writ,  he  is  suffering  a  false  imprisonment;  and  such 
false  imprisonment  being  no  arrest  in  the  original  action,  cannot  operate  as  an 
arrrest  under  the  other  writs  lodged  with  the  sheriff. 

We  therefore  think  this  rule  must  be  made  absolute.  Rule  absolute. 


TAYLOR  V.  LADY  GORDON.    Jan.  17. 
Costs  of  an  arbitration  nnder  an  order  of  JVin  Friusj  are  not  eoaU  m  the  caute. 

This  was  an  action  brought  by  the  plaintiff  aeainst  the  defendant,  his  late 
landlady,  to  recover  from  her  the  value  of  certain  buildings,  fixtures,  and  tenant- 
rights,  alleged  to  be  due  to  him  as  outgoing  tenant  of  a  farm  at  Linwood 
and  Market  Rason,  according  to  the  custom  of  the  country  where  the  farm 
^^-^-|  lands  and  premises  *were  situate,  and  for  land  tax  and  other  demands 
^'  -J  of  the  phiintiff.  A  set-off  was  pleaded  by  the  defendant  for  548/.  10«., 
and  a  sum  of  300/.  was  paid  into  court. 

At  the  trial  before  Bayley,  B.,  last  spring  assises  for  the  county  of  Lincoln, 
it  was  agreed  to  take  the  opinion  of  the  jury  as  to  whether  there  was  a  custom 
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bejond  the  common  law  with  respect  to  buildings  and  fixtures :  and  whether 
there  was  a  custom  to  allow  an  outgoing  tenant  one  whole  year's  rent  and 
rates  of  the  land  summer  fallowed  by  him  the  year  previous  to  his  quitting. 
The  jury  found  in  favour  of  the  latter  and  against  the  former  custom,  except 
as  to  buildings  five  or  six  inches  in  the  ground,  and  crow  fencing,  which  the 
jury  thought  a  tenant  had  a  right  to  remove.  And  then,  by  an  order  of 
nisi  prius,  a  verdict  for  500/.  was  taken  for  the  plaintiff,  subject  to  the  award 
of  a  barrister,  who  was  to  order  for  what  sum  the  veiilict  should  be  finally 
entered,  and  assess  the  damages  between  the  parties,  and  was  to  inquire  into 
several  special  matters  relating  to  buildings,  fixtures,  &c.,  to  which  the  plaintiff 
might  lay  claim  at  common  law,  or  under  the  custom  found  by  the  jury.  If 
either  party,  by  affected  delay  or  otherwise,  prevented  the  arbitrator  from  pro- 
ceeding, he  was  to  pay  such  costs  as  the  Court  should  think  reasonable.  In 
other  respects,  the  order  of  nisi  prius  was  silent  on  the  subject  of  costs.  The 
award  was  to  be  ready  by  the  first  day  of  the  then  next  Trinity  term. 

The  arbitrator,  after  reciting  in  his  award  the  order  of  nisi  prius,  awarded 
to  the  plaintiff  a  sum  beyond  the  sum  paid  into  court,  and  directed  that  each 
party  should  pay  his  own  costs  of  the  arbitration,  and  the  expense  of  the  awurd 
equally  between  them.  Upon  taxation  of  costs,  the  prothonotary  having,  not- 
withstanding the  terms  of  the  award,  allowed  the  plaintiff  his  costs  of  the 
arbitration, 

*  Wilde^  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation,  upon  ^yo 
the  ground  that  the  plaintiff,  under  the  order  of  nisi  prius,  was  enti-  *■ 
tied  to  his  costs  in  the  cause  only,  and  not  to  his  costs  occasioned  hythe 
reference,  in  awarding  which  the  arbitrator  had  exceeded  his  authority. 

Objection  was  also  made  to  a  charge  for  the  attendance  of  one  Smith,  at  the 
assises,  as  a  witness  for  the  plaintiff,  it  being  alleged  that  he  was  there  in  his 
capacity  of  attorney,  conducting  another  cause.  This,  however,  was  denied  by 
Smith. 

Toddy,  Serjt.,  who  opposed  the  rule,  contended,  that  upon  a  reference  by 
order  of  nisi  prius,  the  costs  of  the  reference  are  costs  in  the  cause,  the  referee 
standing  in  the  place,  and  dischar^g  the  functions  of  the  jury.  He  relied 
on  Tregonins  v.  Attenborough,  7  Bingh.  733,  where,  in  trover,  a  verdict  was 
taken  for  plaintiff  to  the  full  amount  of  the  goods  converted,  the  pluntiff  oon- 
senting  to  take  them  back  in  reduction  of  damages,  upon  its  being  referred 
to  an  arbitrator  by  an  order  of  nisi  prius,  to  ascertain  the  amount  of  deteriora- 
tion, which  amount,  with  the  costs  in  the  cause,  were  to  be  paid  to  plaintiff; 
and  it  was  held,  that  the  expense  of  witnesses  attending  the  arbitration  were 
costs  in  the  cause.  The  same  principle  was  acted  on  in  Mackintosh  v.  Blyth, 
1  Bingh.  269. 

Wilde.  In  Mackintosh  v.  Blyth,  the  referee  merely  certified  the  amount  of 
the  verdict,  and  made  no  formal  award ;  he  might,  therefore,  be  considered  to 
supply  the  place  of  the  jury,  and  the  costs  incurred  before  him  to  be  costs  incur- 
red before  the  jury.  In  Tregoning  v.  Attenborough,  the  reference  was  exclu- 
sively in  the  case  of  the  defendant,  for  without  it  the  plaintiff  might  hare 
*taken  out  execution  for  the  full  amount  of  the  goods  converted ;  but  t^xtq 
he  consented  to  take  instead,  the  goods  themselves,  and  what  should  ■- 
be  found  to  be  the  amount  of  the  damage  done  to  them  by  the  defendant. 
The  defendant,  therefore,  impliedly  undertook  to  defray  the  expense  of  that 
investigation.  But  in  the  present  case,  the  arbitrator  was  to  inquire  into 
several  matters  collateral  to  the  cause,  upon  which  the  parties  might  respec- 
tively have  conflicting  rights;  as  fixtures,  the  custom  of  the  country,  and 
the  like.  The  costs  of  such  an  inquiry  could  not  be  called  costs  in  the 
cause.  Our.  adv.  vuU. 

TiNDAL,  0,  J  We  agree  in  opinion  that  the  prothonotary  should  reriew 
the  taxation  of  costs  in  this  case.  The  general  rule  in  cases  of  reference  ifl 
this,  that  where  the  order  of  nisi  prius  is  silent  upon  the  subject  of  the  costs  of 
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the  reference  and  award,  the  arbitrator  Has  no  authority  to  adjudicate  upon 
them,  but  each  party  must  bear  his  own  expenses  and  the  half  of  the  award. 
The  case  of  Tregoning  v.  Attenborough,  7  Bing.  733,  is  distinguishable  from 
the  present.  There  the  reference  of  the  amount  of  the  deterioration  of  the 
goods  which  the  defendant  had  undertaken  to  deliyer  up,  was  consented  to  en- 
tirely and  exclusively  for  the  benefit  of  the  defendant.  If  such  reference  had 
not  taken  place,  the  plaintiff  might  have  taken  out  execution  for  the  whole  of 
the  damages  recovered  by  the  verdict.  The  expenses  therefore  of  such  investi- 
gation were  strictly  and  properly  within  the  meaning  of  the  parties'  expenses 
in  the  cause,  because  the  amount  of  the  verdict  of  the  jury  was  to  be  ascertain- 
ed by  such  finding  of  the  arbitrator.  But  here  a  very  large  field  of  inquiry  was 
opened  before  the  arbitrator,  quite  independent  of  the  question  at  issue  in  the 
*5741  *^^^'  ^^^  parties  have  made  a  bargain  with  each  other,  consisting  of 
^  many  particulars,  in  which  there  is  no  mention  of  costs  of  the  reference 
to  be  given  by  the  arbitrator.  On  the  contrary,  the  parties  expressly  stipulate, 
that  if  there  is  any  wilfiil  delay,  either  party  shall  pay  such  costs,  not  as  the 
arbitrator,  but  as  the  Court  shall  direct.  We  think,  therefore,  that  in  this  par- 
ticular case,  the  costs  of  the  reference  do  not  follow  the  costs  of  the  cause,  but 
each  party  must  bear  his  ovm  costs,  and  half  the  award. 

As  to  the  objection  taken  to  the  allowance  of  Mr.  Smith's  costs  and  expenses, 
the  prothonotary  will  at  the  same  time,  take  into  his  consideration  whether 
Smith  attended  at  the  assizes  merely  as  a  witness  in  this  cause,  or  on  any  other 
account  at  the  same  time,  and  make  the  proper  allowance  under  the  circum- 
stances. Rule  absolute. 


SMALL  and  Others  v.  MOATES.    Jan.  17. 

A  lien  on  the  lading  of  a  ship  having  been  expressly  reserred  to  the  owner  by  a  charter- 
party,  held  that  goods  which  the  charterer  purchased  and  put  on  board,  and  then 
transferred  with  a  stipulation  to  conyey  them  to  their  destination  for  a  certain  amount 
of  freight,  irere,  eyen  as  against  an  endorsee  of  the  bill  of  lading,  subject  not  only  to 
that  freight,  but  to  the  shipowner's  lien  for  a  balance  due  to  him  under  the  charter- 
party,  whether  possession  of  the  ship  was  by  the  charter-party  completely  out  of  the 
shipowner  and  vested  in  the  charter,  or  not. 

This  was  an  issue  directed  by  the  Court  of  Chancery,  to  try  whether  the 
plaintiff,  as  endorsees  of  the  bills  of  lading  of  certain  rice  and  saltpetre,  were 
at  the  time  of  the  arrival  of  the  ship  York  in  the  port  of  London,  entitled  to 
have  from  the  defendant,  as  owner  of  the  said  ship,  the  possession  of  said  rice 
and  saltpetre,  on  payment  of  reatsonable  freight  for  the  carriage  thereof  from 
*^7^1  Calcutta.  The  plaintiffs  maintained  the  affirmative  *of  such  issue.  At 
-'  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Trinity  term,  1831, 
a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  upon 
the  following  case : — 

The  plaintiffs  were  merchants  in  London,  and  the  defendant  was,  during  the 
voyage,  hereafter  mentioned,  owner  of  the  ship  York.  In  the  month  of 
March,  1827,  a  charter-party  was  entered  into  between  the  defendant  of  the 
one  part,  and  Henry  Richard  Wilkinson,  mariner,  freighter  of  the  said  ship, 
of  the  other  part,  by  which  the  said  owner,  for  the  considerations  thereinafter 
mentioned,  agreed  with  the  said  H.  R.  Wilkinson  that  he  the  said  H.  R.  Wilkin- 
son should  be  and  he  was  thereby  accordingly  appointed  to  the  command  of  the 
said  ship  for  and  during  the  voyage  and  service  thereinafter  expressed ;  and 
that  the  said  ship  should  be  found  at  the  expense  of  the  owner,  with  all  stores, 
&c. ;  and  that  the  said  ship  beinff  so  found,  Wilkinson  should  be  at  liberty  to 
load  on  board  her  in  the  port  of  London  all  such  lawful  goods  as  he  might  think 
fit,  &c. ;  and  should  set  sail  and  proceed  with  the  same  to  such  port  or  porta 
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in  the  East  Indies  as  he  might  think  fit,  and  there  unload  and  reload  all  muk 
lawful  goods;  &c.,  as  he  might  think  proper,  and  finally  retnm  to  the  port  of 
London,  when  and  where  the  said  intended  yojage  and  service  was  to  end  and 
he  completed :  the  ship  daring  the  voyage  was  to  he  kept  tight,  &c.,  at  the 
expense  of  the  owner,  who  was  to  appoint  one  mate  on  hoard  for  and  daring 
the  said  intended  voyage  and  service :  in  consideration  whereof,  and  of  every- 
thing ahove  mentioned,  Wilkinson  agreed  to  accept^  receive^  and  take  the  said 
ship  into  hi$  service  for  a  voyage  from  London  to  the  East  Indies  and  back  to 
the  port  of  London,  and  to  take  upon  himself  the  command  of  the  said  ship, 
and  navigate  her  to  the  hest  and  utmost  of  his  power,  skill,  and  ^ahility ;  r^c-^g 
to  take  care  of  her  for  the  owner ;  and  that  the  said  ship  should  he  and  ^  ' 
remain  in  the  service  of  him,  Wilkinson,  for  the  space  of  twelve  calendar 
months  certain,  to  be  accounted  from  the  day  the  ship  should  be  ready  to  re- 
ceive a  cargo  on  board  in  the  port  of  London,  and  to  continue  until  her  retora 
to  and  being  finally  cleared  inwards  by  his  Majesty's  officers  at  the  same  fori 
of  London:  and  further,  that  Wilkinson,  his  executors,  or  administrators, 
should  pay,  or  cause  to  be  paid  unto  the  said  owner,  his  executors,  administra- 
tors, or  assigns,  freight  ybr  the  vse  or  hire  of  the  said  ship,  at  and  after  the  rate 
of  12«.  sterling  per  ton,  register  measurement,  per  calendar  month,  for  and 
during  the  aforesaid  space  of  twelve  calendar  months  certain,  to  commence  and 
be  accounted  as  above  mentioned ;  and  at  and  after  the  like  rate  for  all  such 
further  time  (if  any)  as  might  be  necessary  to  complete  the  said  intended  voy- 
age, and  until  the  return  of  the  said  ship  to  and  being  finally  discharged  in  the 
port  of  London  as  above  mentioned,  or  up  to  the  day  of  her  being  lost,  ck^ 
tured,  condemned,  or  last  seen,  or  heard  of:  such  freight  to  be  paid  in  manner 
following,  that  is  to  say,  the  sum  of  1500^.  part  thereof  in  cash  on  the  day  the 
said  ship  should  be  cleared  outwards  at  the  custom-house  in  London  on  her 
said  intended  voyage ;  the  sum  of  1500/.  farther  part  thereof  on  the  day  the 
ship  should  be  reported  inwards  at  the  same  custom-house,  by  approved  bill  or 
bills  payable  at  two  months'  date  from  that  period ;  and  the  residue  and  re- 
mainder upon  the  final  discharge  of  the  said  ship  from  her  said  intended  service 
by  the  like  bill  or  bills  payable  at  two  months'  date  from  that  period.  Wil- 
kinson further  agreed  to  pay  and  defray  all  port  charges,  tonnage,  dock  dues, 
pilotage,  and  other  charges  that  might  attach  to  the  said  ship  during  her  said 
intended  service,  and  likewise  '"to  find  and  provide  a  proper  and  suf-  ^rp,n 
ficient  crew  of  officers  and  men  and  boys  to  navigate  and  manage  the  ■- 
said  ship,  and  pay  and  defray  the  wages  of  such  crew,  and  also  furnish  and 
provide  at  his  own  expense  all  provisions  and  other  necessaries  for  such  crew 
during  the  said  intended  voyage  and  service,  together  with  all  coals,  firewood, 
or  other  fuel,  water,  and  all  extra  water-casks  and  dunnage,  for  the  cargoes ; 
and  that  upon  the  final  discharge  of  the  said  ship  in  the  port  of  London,  be 
would  well  and  tinily  deliver  up  unto  the  said  owner,  his  executors,  admmiste- 
tors,  or  assigns,  the  said  ship,  her  boats,  oars,  stores,  tackle,  apparel,  and  for- 
uiture,  agreeably  to  an  inventory  which  should  be  made  thereof  previous  to  her 
sailing  from  the  port  of  London,  reasonable  use,  wear  and  tear  excepted,  to- 
gether with  her  certificate  of  registry,  and  all  other  papers,  vouchers,  and  docu- 
ments in  anywise  belonging  or  relating  thereto.  Fifteen  days  to  be  allowed 
for  repairs  in  case  of  accident ;  such  repairs  to  be  completed  in  the  least  possi- 
ble time ;  Wilkinson  thereby  undertaking  to  act  abroad  in  all  such  cases  as 
the  agent  of  the  said  owner  and  for  his  benefit,  and  to  forward  every  necessary 
document  to  the  said  owner  to  enable  him  to  recover  any  claim  he  might  have 
on  the  underwriters  of  the  said  ship  during  her  said  intended  voyage ;  to  save 
harmless  and  keep  indemnified  the  said  owner  and  all  other  owners  of  the  said 
ship  and  his  or  their  respective  executors,  administrators,  and  assigns,  firom  all 
claims  and  demands  whatsoever  for  wages  as  well  of  him  Wilkinson,  as  master 
or  commander  of  the  said  ship,  or  of  any  other  person  acting  as  master  thereof, 
as  of  any  of  the  officers  or  crew  of  the  said  ship  for  and  during  the  whole  of  the 
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said  intended  Yoyage  and  service ;  and  also  from  all  claims,  penalties,  and  for- 
feitures to  which  the  owners  of  the  said  ship  might  in  any  manner  become  liable 
^^781  ^^  conseqaence  *of  any  illegal  act  or  acts  to  be  done  or  committed  by 
-'  the  commander,  officers,  or  crew  of  the  said  ship  daring  the  said  intended 
yoyage.  And  lastly,  it  was  expressly  agreed  and  understood  by  and  between 
the  said  parties  thereto,  that  the  right  of  ownership  of  the  said  ship  should, 
during  the  continuance  of  the  charter-party,  remain  firmly  and  be  fully  vested 
in  the  said  owner,  his  executors,  administrators,  and  assigns,  and  that  he  and 
they  should  at  all  tifnes  during  the  said  intended  voyage  and  service  have  a  full 
and  complete  lien  upon  the  loading  of  the  said  ship  as  well  for  all  losses  and 
damages  which  the  said  owner,  his  executors,  administrators,  or  assigns  might 
sustain  or  be  put  to  in  conseqaence  of  the  non-payment  of  any  of  the  bill  or 
bUls  to  be  given  for  freight  as  thereinbefore  mentioned,  as  for  aU  arrears  of 
freight  to  become  due  under  and  by  virtue  of  those  presents,  and  for  seamen's 
wages,  port  dues,  dock  charges,  bills  drawn  by  the  master,  or  other  sums  which 
ought  to  have  been  paid  by  Wilkinson,  but  which  the  said  owner  might  have 
been  called  on  for  and  been  obliged  to  pay ;  and  that  the  said  owner,  his  ex- 
ecutors, administrators,  or  assigns  should  have  full  power  and  authority  to  hold 
and  retain  the  said  goods  until  full  payment,  reimbursement  and  satisfaction 
of  all  such  losses,  charges,  damages,  and  arrears  of  freight,  and  other  sums  paid 
for  on  account  of  Wilkinson,  and  which  he  of  right  ought  to  bear,  pay,  and 
sustain  an'eeably  to  the  tenor,  true  intent  and  meaning,  of  the  charter-party. 
And  to  the  true  performance  of  all  and  every  the  promises  and  agreements 
therein  contained,  on  the  part  and  behalf  of  the  said  parties  respectively,  they 
boand  themselves,  their  heirs,  executors,  and  administrators,  each  unto  the 
other  of  them  (especially  the  said  owner,  the  said  ship  or  vessel  her  freight  and 
*5791  ^PP^^Q^Q^'^f  ^^d  ^^^  ^^  freighter,  the  "^goods  to  be  laden  in  her),  in 
-1  the  sum  of  3000/.  of  lawful  money,  firmly  by  those  presents.  In  wit- 
ness whereof,  &c. 

The  ship  sailed  upon  the  voyage  in  the  East  India  private  trade,  with  Wil- 
kinson as  master  and  commander,  and  arrived  at  Calcutta  on  the  26th  of  De- 
cember, 1827.  The  outward  cargo  being  discharged,  Wilkinson  endeavoured  to 
procure  a  homeward  cargo :  he  shipped  on  freight  to  a  large  amount,  but  could 
not  ^et  a  sufficient  quantity  to  complete  his  carffo;  and  in  January,  1828,  he 
purchased  the  rice  and  saltpetre  in  question  as  dead  weight,  and  paid  for  them 
in  bills  at  two  months'  sight.  When  the  bills  were  nearly  due  Wilkinson  had 
no  funds  to  meet  them,  and  apprehending  that  he  or  the  ship  might  be  detained 
by  process  from  the  Supreme  Court  if  the  bills  were  not  paid  when  due,  to 
enable  him  to  pay  for  the  goods  he  applied  to  and  agreed  with  Messrs.  Boyd, 
Beeby,  and  Co.,  merchants  at  Calcutta,  for  an  advance  of  800/.  upon  the  se- 
curity of  the  said  rice  and  saltpetre.  In  pursuance  of  that  agreement,  Wilkin- 
son made  and  endorsed  the  following  bills  of  lading,  and  delivered  the  same  to 
*  Boyd,  Beeby,  and  Co.  "  Shipped,  by  the  grace  of  God,  in  good  order  and  well 
conditioned,  by  H.  R.  Wilkinson,  in  and  upon  the  good  ship  called  the  York, 
whereof  is  master,  under  Grod,  for  this  present  voyage,  H.  B.  Wilkinson,  now 
riding  at  anchor  in  the  Hoogly,  and  by  God's  grace  bound  for  London,  to  say, 
one  thousand  and  fifty  bags  of  rice,  two  hundred  bags  of  saltpetre,  being  marked 
and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order 
and  well  conditioned  at  the  aforesaid  port  of  London,  the  act  of  Qod,  the  king's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  and  kind  soever,  excepted,  unto  order,  or  to 
*^M'}  '^EP^y  ^^  ^^  *they  paying  freight  for  the  said  goods  at  Is.  6d.  per  ton 
-'  of  twenty  cwt.,  with  average  accustomed.  Dated  in  Calcutta,  18th  of 
March,  1828,  Henry  B.  Wilkinson." 

In  fbrther  pursuance  of  the  said  agreement,  Boyd,  Beeby  &  Co.  advanced  to 
Wilkinson  the  sum  of  800^.  apon  the  aforesaid  security  Twhich  was  ap^ied  in 
discharge  of  the  bills  he  had  so  given  for  the  rice  and  saltpetre),  and  Wilkin- 
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son  handed  to  Boyd,  Beeby,  and  Go.  a  bill  of  exchange  for  800^.,  dated  CaleutU, 
18th  of  March,  1828,  drawn  by  Wilkinson  on  Smidl  and  Go.  of  London,  and 
payable  at  six  months'  sight. 

Boyd,  Beeby,  and  Go.  likewise  paid  86/.  for  preminms  of  insoranoe  (m  the 
said  goods  from  Calcutta  to  London,  for  the  repayment  of  which,  they,  by  the 
direction  of  Wilkinson,  drew  npon  Uie  plaintiffs  a  bill  for  that  amount. 

Boyd,  Beeby,  and  Co.,  in  the  usual  course  of  business,  endorsed  and  trans- 
mitted the  said  bills  of  lading  to  the  plaintiff  as  a  security  for  the  repayment  of 
the  amount  for  which  the  said  bills  of  exchange  were  drawn  upon  them.  The 
plaintiffs  paid  the  two  said  bills  of  exchange,  when  due,  upon  the  security  of 
the  bills  of  ladincr  aforesaid. 

Wilkinson  could  not  have  got  the  money  if  he  had  subjected  the  goods  to  sny 
higher  freight.  He  himself  made  the  offer  to  the  house  of  Boyd,  Beeby,  snd 
Co.  that  those  goods  should  be  shipped  at  that  low  freight,  it  being  unusual  for 
merchants  or  oSier  persons  than  ship-owners,  to  ship  rice,  because  it  rarely  psjs 
more  than  the  freight. 

The  ship  arrived  in  the  East  India  Docks  the  16th  of  September,  1828,  sad 
the  rice  and  saltpetre  were  landed  and  lodged  in  the  custody  of  the  East  Indis 
Company,  and  were  sold  by  them  with  the  consent  of  all  parties,  and  without 
prejudice,  for  1167/.  11«.  5rf. 

*0n  the  25th  of  September,  1828,  a  commission  of  bankrupt  issued  prgi 
against  Wilkinson,  under  which  he  was  found  and  declared  a  bankrupt.  ^ 
Wilkinson  was  indebted  to  the  defendant  for  freight  under  the 

charter-party,  ......  £980    3    9 

And  the  defendant  paid  for  seamen's  wages  and  other  charges,       768    4  11 

Total,  £1748    8    8 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffii,  upon 
payment  of  reasonable  freight  in  respect  of  those  goods,  were  entitled  to  the 
possession  of  them  as  bond  fide  endorsees  for  vidue  of  ^e  bills  of  lading :  or, 
whether  the  defendant,  as  owner,  had  any  lien  in  respect  of  the  whole  moneys 
due  under  the  charter-party,  which  must  prevail  against  the  plaintiffs'  elsim : 
and  a  verdict  for  the  plaintiffs  or  the  defendant  was  to  be  entered  accordingly. 
The  case  was  argued  last  Trinity  term,  by 

Coleridge^  Seijt.,  for  the  plaintiffs.  Whatever  rights  the  ship-owner  may 
have,  under  this  charter-party,  against  goods  which  are  the  property  of  tlu 
charterer,  the  endorsee  of  this  bill  of  lading  ought  not  to  be  deprived  of  the 
riffhts  he  acquires  under  it  by  any  special  clause  of  lien  in  a  charter-party,  of 
which  he  can  have  had  no  notice.  The  party  to  whom  freight  is  due  appears  oo 
the  bill  of  lading ;  so  that  the  owner  or  endorsee  of  the  bill  is  entitled  to  reoeiTe 
the  goods  upon  proof  of  payment  of  the  freight,  even  though  the  bills  have 
been  erroneouslv  signed  as  for  freieht  paid.  Howard  v.  Tucker,  1  B.  &  AdoL 
713.  Independently  of  the  specif  clause,  the  *right  of  the  ship-owner  j^ego 
to  detain  goods  for  freight  is  his  lien,  arising  fipom  legal  implication.         *- 

Th^e  can  be  no  lien,  however,  without  possession,  and  upon  this  charter- 
party  it  appears  that  the  possession  of  the  vessel  passed  out  of  Moates  to  WA- 
kmson.  For  the  Court  does  not  rely  upon  a  single  expression,  but  looks  to  the 
effect  of  the  whole  instrument.  Wilkinson  fills  the  double  situation  of  captain 
and  charterer.  He  is  called  the  freightei— is  to  load  a  cargo  on  board— 4o  find 
£?  IJ^^P'^^^^o'^  fo'  ^0  crew— to  take  the  ship  into  his  service,  and  to  pay 
weight  by  time,  not  for  goods,  but  for  the  use  and  hire  of  the  vessel  by  me^ 
Buremcnt :  he  is  to  pay  all  port  and  other  charges,  and  after  the  voyage  to  de- 
liver up  the  ship.  And  notwithstanding  the  clause  that  the  right  of  ownership 
and  lien  shall  remain  in  Moates,  the  construction  of  the  charter-party  must  tarn 
upon  the  intention  to  be  collected  from  the  whole  instrument.  In  Hutton  r. 
f'l^'  2  Marsh.  839,  a  part  of  the  ship  was  reserved  to  the  master,  who,  as 
weu  as  the  crew,  was  appointed  by  and  paid  at  the  expense  of  the  owner;  and 
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yet  because  the  whole  object  of  the  yoyage  was  for  the  use  of  the  charterer;  he 
was  held  owner  for  the  time.  Tate  v.  Meek,  8  Taunt.  293,  was  not  decided  so 
mach  upon  the  fact  of  possession  as  upon  the  circumstance  that,  independently 
of  the  charterer's  possession,  the  owner  was  to  have  a  lien,  and  the  shipper  of 
goods  was  to  pay  freight  on  the  delivery  of  the  goods  cuper  charter-party ,  which 
affected  him  with  notice  of  the  charter-party.  Yates  v,  Raikton  and  Yates  v, 
Meynell,  8  Taunt.  298,  were  decided  on  the  same  ground.  In  Christie  v. 
Lewis,  2  B.  &  B.  410,  it  was  held  that  the  possession  did  not  pass :  Dallas,  C. 
J.,  dissentiente.  But  there  the  master  was  to  receive  and  deliver  the  goods,  and 
*5831  ^^  ^^^P  ^^  navigated  at  the  ^owner's  expense.  Here  Wilkinson  cove- 
-*  nants  to  take  and  deliver  the  ship,  and  to  defray  the  expense  of  the 
navigation ',  and  the  stipulation  that  the  right  of  ownership  shaJl  remain  in 
Moates  cannot  contravene  the  effect  of  the  whole  instrument,  with  which  it  is 
wholly  incompatible;  as,  "  let  to  hire*'  was,  with  the  effect  of  the  instrument  in 
Christie  v.  Lewis. 

In  Abbott  on  Shipping,  191,  it  is  laid  down : ''  Although  the  ship  and  freight 
are  by  the  terms  of  a  charter-party  expressed  to  be  bound  to  the  performance 
of  the  covenants  on  the  part  of  the  owners  or  master,  and  this  is  conformable  to 
the  maritime  law ;  yet,  as  I  have  before  observed,  there  does  not  appear  at  pre- 
sent any  mode  of  obtaining  in  this  country  the  benefit  of  the  security  of  the 
ship  itself  in  specie  for  the  performance  of  such  a  contract  made  here.  It  seems 
also  that  the  operation  of  such  a  clause,  as  a  lien  on  the  cargo,  must  be  re- 
strained to  enforcing  the  payment  or  security  of  sums  capable  of  being  ascer- 
tained by  computation,  and  which  are,  according  to  the  terms  of  the  instrument, 
properly  payable  in  some  form  on  the  delivery  of  the  goods,  and  that  it  is  not 
to  be  applied  to  the  breach  of  a  covenant,  which  gives  an  action  for  unsettled 
damages,  as  a  covenant  to  furnish  a  fiill  lading.  It  has  been  held  that  the  mas- 
ter could  not  detain  the  cargo  for  the  breach  of  a  covenant  to  furnish  a  full 
lading,  nor  for  demurrage,  in  a  case  where  the  charter-party  did  not  contain 
this  dause  i  and  nothing  was  said  in  argument  as  to  the  omission  of  it.  Neither 
can  the  owners  in  all  cases  have  the  full  benefit  of  this  clause  as  giving  a  lien 
on  the  cargo  for  the  payment  of  what  is  usually  denominated  freight."  And 
he  cites  Paul  v.  Birch,  2  Atk.  621,  where  two  persons,  who  were  factors,  hired 

*5841  ^  ^^^^  ^^  ^°^  ^^^  ^^  ^^^  ^^  ^^  ^^^'  P^^  month,  and  ^executed  a  char- 
**  ter-party,  by  which  the  goods  to  be  put  on  board  were  made  liable  to 
him,  and  they  had  power  to  appoint  the  master  and  mariners.  S|ome  merchants 
in  the  West  Indies  loaded  the  ship  with  goods,  and  allowed  the  factors  9/.  per 
tan  for  the  carriage.  The  fiftctors  who  had  thus  chartered  the  ship  in  their  own 
name,  became  bankrupts :  Paul  instituted  a  suit  in  the  Court  of  Chancery  to 
compel  the  merchants  to  pay  him  for  the  hire  of  the  ship,  insisting  that  they 
were  liable  to  do  so  by  reason  of  this  clause  in  the  charter-party.  But  Loid 
Chancellor  Hardwicke  decided  that  he  should  recover  of  them  no  more  than 
they  had  engaged  to  pay  the  factors  for  the  freight,  and  that  they  were  not 
liable  to  make  up  the  deficiency  to  him.  His  Lordship  observed,  that  by  the 
general  law  the  cargo  is  liable  to  pay  the  freight,  but  that  in  this  case  the  48^. 
per  month  was  improperly  termed  the  freight  of  the  goods,  being  rather  the 
hire  of  the  ship ;  that  the  factors  had  made  an  agreement  with  the  master  on 
their  own  account,  and  not  on  the  part  of  the  merchants,  and  therefore  the  mer- 
chants were  not  liable ;  otherwise  they  would  be  in  the  hardest  case  imaginable, 
for  they  would  be  liable  to  any  private  agreement  between  the  occupier  of  a 
ship  and  the  original  owners  of  it.  ''  A  person,''  said  his  Lordship,  "  that  lets 
out  a  ship  to  hire  ought  to  take  care  that  the  hirer  is  a  substantial  man;  it  is  his 
business  to  look  into  this ;  and  if  the  persons  who  hire  are  not  competent,  the 
master  must  suffer  for  his  neglect.'  Whatever  hardship,  therefiore,  there  may 
be  on  the  one  hand  to  the  person  who  lets  out  to  hire,  the  hardship  is  much 
greater  on  the  other  side ;  and  what  gives  additional  weisht  to  the  merchants' 
case  is  the  great  convenience  thb  gives  to  trade  in  general." 
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In  Mitchell  v,  Scaife,  4  Gampb.  298,  a  ship  was  chartered  for  a  *par-  1^505 
ticnlar  voyage  for  a  gross  sum  by  way  of  freight.  The  captain  signed  ^ 
bills  of  lading  for  the  cargo  (which  was  the  property  of  and  oonagned  to  a 
third  person),  specifying  a  rate  of  freight  amounting  to  a  less  sam  than  that 
mentioned  in  the  charter-party.  It  was  held  that  the  ship-owner  had  no  lien 
on  the  cargo  beyond  the  freight  specified  in  the  bill  of  lading.  In  Watson  v. 
Bawson,  under  similar  circumstances  (N.  P.,  coram  Lord  Tenterden,  Feb., 
1831),  the  claim  for  freight  was  in  like  manner  limited  to  the  amount  due  apon 
the  bills  of  lading.  Nothing  but  the  special  clause  distinguishes  this  case  from 
that  and  the  preceding.  But  the  general  law  cannot  be  restrained,  as  to  third 
persons,  by  an  agreement  between  owner  and  charterer,  otherwise  there  is  an 
end  of  the  transfer  of  bills  of  lading  by  endorsement. 

Taddyy  Serjt.,  contrd.  The  special  clause  is  compatible  with  the  rest  of  the 
instrument,  and  sufficiently  distinguishes  this  from  the  cases  cited :  in  all  of 
them  the  only  question  was  as  to  the  existence  of  the  right  of  lien }  but  no  sach 

2uestion  can  arise  here,  because  it  is  specially  reserved  to  the  ship  owner, 
ihristie  v.  Lewis  turned  on  the  words  let  and  take  to  hire^  the  absence  of  which 
had  been  adverted  to  in  Saville  v.  Campion,  2  B.  &  Aid.  503.     In  that  esse 

2819, — Scaife  v.  Mitchell  was  in  1815—),  by  charter-party  it  was  covenanted, 
at  the  owner  should  receive  on  board,  in  London,  all  such  «>ods  as  tbe 
freighter  thought  fit  to  load,  and  should  proceed  therewith  to  Madras,  and 
there,  after  delivering  his  outward  cargo,  receive  from  the  freighter's  agents  a 
homeward  cargo,  and  deliver  the  same  in  London ;  and  that  all  the  cabins,  but 
one,  which  was  reserved  for  the  use  of  the  captain,  should  be  at  the  disposal  of 
the  freighter,  who  was  to  ^appoint  a  supercargo  to  superintend  the  stow-  pgog 
a^e  of  the  goods.  Freight  was  to  be  paid  at  so  much  per  ton  on  the  re-  ^ 
gister  tonnage  of  the  ship.  The  captain  and  crew  were  paid  by  the  owner.  It 
was  held  that,  there  being  no  express  words  of  demise  of  the  ship  itself  in  tbe 
charter-party,  the  freighter  did  not  thereby  become  the  owner  for  the  voya«  j 
but  that  the  possession  continued  in  the  owner,  and  that  he,  therefore,  bad  a 
lien  upon  the  cargo  for  his  freight.  In  Faith  v.  East  India  Company,  4  B. 
k  Aid.  630,  by  a  charter-party,  freight  was  agreed  to  be  paid  for  the  use  or 
hire  of  the  ship  at  a  certain  rate  per  ton,  for  a  voyage  out  and  home,  in  man- 
ner following,  viz.,  a  certain  sum  in  advance  on  the  ship's  clearing  outwards, 
and  the  residue  half  in  cash  and  half  in  approved  bills,  upon  the  delivery  of  tbe 
homeward  cargo ;  the  owner  also  appointed  C.  S.  master,  at  the  request  of  tbe 
charterer,  who  executed  a  bond,  conditioned  for  the  faithfrd  performance  of  tbe 
master's  duty;  and  the  owner  expressly  instructed  C.  S.  to  be  careful  to  sign 
all  bills  of  lading  with  the  clause,  '<  freight  payable  as  by  charter-party:''  the 
ship  was  consigned  to  C.  &  Co.,  in  Calcutta,  by  whom  she  was  put  up,  for  ber 
homeward  voyage,  as  a  general  ship,  and  different  merchants  shipped  goods  by 
her,  C.  &  Co.  taking  for  homeward  freight,  bills  payable  sixty  days  after  deli- 
very of  the  cargo ;  and  a  new  master  having  been  appointed  by  C.  k  Co.,  in 
conjunction  with  C.  S.,  signed  bills  of  lading  with  the  clause,  "  paying  freight 
agreeable  to  freight-bill :"  the  freight  bills  were  made  payable  in  London  to  B. 
k  Co.,  to  whom  the  charterer  was  indebted  for  advances  on  the  outward  cargo, 
and  who,  as  well  as  C.  &  Co.,  were  cognisant  of  the  terms  of  the  charter-party; 
and  it  was  held,  that  the  owner  of  the  ship  had  a  lien  on  those  goods  to  tbe 
extent  of  the  homeward  *fTeight.  And,  per  Abbott,  C.  J.,  "  As  to  the  p„rg^ 
sub-freighters,  who  were  wholly  unconnected  with  the  charterer,  it  was  »■ 
quite  immaterial  to  whom  they  pay  the  freight  due  for  the  conveyance  of  tbeir 
goods;  and  as  to  the  goods  shipped  by  C.  k  Co.,  they  must  either  stand  in  tbe 
same  situation  as  those  of  the  other  freighters,  or,  if  considered  as  the  goods  of 
^"Jjerer  and  master,  must  be  liable  to  pay  the  freight  as  per  charter-party." 

Then,  if  suoh  be  the  construction  of  the  charter-party  from  Moates,  the  en- 
dorroment  of  the  bills  of  lading  makes  no  difference.  In  Watson  v.  Rawson, 
Lord  Tenterden  may  have  thought  the  owner  of  the  goods  was  exempt  by  a 
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previoas  contract.  In  Christie  v,  Lewis,  Borrouffh,  J.^  says:  ''It  has  been 
nr^d,  that  the  persons  who  put  the  goods  on  board  at  Demerara  (on  which  this 
freight  arose),  were  strangers  to  the  charter-party.  In  answer  to  this,  I  am  of 
opinion,  that  they  cannot  be  so  considered :  for  the  goods  to  be  shipped  at 
I>emerara,  were,  by  the  charter,  to  be  such  as  the  freighter  or  his  agents  should 
send.  The  shipper  of  these  goods,  therefore,  must  be  taken  to  have  acted  under 
the  authority  of  the  freighter,  and  must  be  deemed  to  have  notice  of  the  charter- 
party  and  its  contents.'"  And  Richardson,  J.,  said,  "Bj  the  kw  of  England 
and  all  commercial  countries,  the  owner  of  a  ship  has  a  lien  on  the  cargo  for 
his  freight ;  and  this  doctrine  is  laid  down  in  many  well-known  books  of  au- 
thority. Agreements  may,  undoubtedly,  be  entered  into  by  which  the  owner 
may  consent  to  relinquish  this  right,  but  the  mere  circumstance  of  his  entering 
into  an  agreement,  touching  the  mode  in  which  he  shall  be  paid  for  freight, 
will  not,  of  itself,  divest  him  of  his  right  to  lien ;  that  can  only  be  excluded  by 
express  terms."  The  shippers  here  should  have  inquired  for  the  charter- 
party.  If  they  omit  to  do  so,  they  come  in  under  the  charter-party,  and  their 
rights  are  not  higher  than  the  charterer's. 

*5881  *Oo^^'ndge,  in  reply.  The  object  of  the  special  clause  is,  to  give 
-*  Moates  a  lien  for  those  charges  for  which  he  would  have  been  liable  if 
he  had  been  in  possession :  as  port  charges,  pilotage,  and  the  like  :  that  is,  in 
case  Wilkinson  should  fail  to  pay  them,  pursuant  to  his  contract.  In  Savile 
V.  Campion,  Lord  Tenterden  examines  the  charter-party  clause  by  clause,  and 
sums  up :  "  So  that  there  is  not  any  one  act  to  be  done  on  board  the  ship  by 
the  freighter  or  his  agents,  except  the  stowage  of  the  goods,  which  is  specially 
provided  for ;  and  this  special  provision,  as  well  as  the  clause  relating  to  the 
cabins,  would  be  unnecessary,  if  it  had  been  intended  that  the  freighter  should 
have  possession  of  the  ship ;  because,  in  that  event,  he  might  stow  and  place 
goods  and  persons  as  and  where  he  himself  should  choose,  unless  restrained  by 
some  special  contract  on  his  part."  Mitchell  v.  Scaife  is  recognised  in  1821,  in 
Fidth  V.  East  India  Company,  in  which  case,  all  parties  were  conusant  of  the 
terms  of  the  contract.  And  though  Wilkinson  might  have  no  right  to  claim 
the  goods  in  question  exempt  from  lien,  it  does  not  follow  that  he  may  not 
confer  a  clear  title  on  another.  In  Watson  v,  Rawson,  Lord  Tenterden  did  not 
decide  on  the  ground  of  any  previous  contract.  Our,  adv.  vult, 

TiNDAL,  C.  J.  The  question  stated  upon  the  pleadings  in  this  issue  is, 
«  Whether  the  plaintiffs  as  endorsees  of  certain  bills  of  ladingof  certain  rice  and 
saltpetre  which  had  been  shipped  by  one  Henry  Richard  Wilkinson  on  board 
the  York,  in  the  river  Hoogly,  at  Calcutta,  and  conveyed  therein  to  the  port  of 
London,  were,  at  time  of  the  arrival  of  the  said  ship  in  the  port  of  London,  en- 
titled to  demand  and  have  from  the  said  defendant  as  owner  of  the  said  ship 
the  possession  of  the  said  goods  and  merchandise  upon  payment  or  tender  to 
^5891  ^^^  ^^  "^defendant,  as  such  owner,  of  certain  reasonable  freight  for  the 
•^  carriage  and  conveyance  of  such  goods  and  merchandbe  from  Calcutta  to 
London."  And  after  consideration  of  the  facts  stated  in  the  special  case,  as 
also  of  the  arguments  urged  before  us  on  the  part  both  of  the  plaintiffs  and  the 
defendant,  we  are  of  opinion  that  the  plaintiffs  are  not  entitled  to  the  possession 
of  the  rice  and  saltpetre,  on  the  payment  of  reasonable  freight  for  the  carriage 
and  conveyance  of  the  same  from  Calcutta  to  London,  but  that  the  defendant, 
the  owner  of  the  ship,  is  entitled  to  retain  the  same  for  the  whole  of  the  freight 
and  other  payments  due  to  him,  under  the  express  reservation  contained  in  the 
charter-party. 

Whether  upon  the  proper  construction  of  the  charter-party  under  which  this 
vessel  sailed,  the  possession  of  the  vessel  was  completely  taken  out  of  the  de- 
fendant and  vested  for  the  time  in  the  master,  who  was  also  the  charterer  of 
the  vessel,  as  contended  on  the  part  of  the  plaintiffs ;  or  whether,  as  contended 
on  the  part  of  the  defendant,  the  possession  of  the  master,  notwithstanding  his 
being  also  the  charterer,  and  notwithstanding  the  peculiar  terms  of  the  charter- 
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party y  Btill  continued  to  be  the  posseanoii  of  the  sh^p-owner;  voold  have  been 
a  qaertion  which  must  of  necessity  hare  been  detemuned  by  ns  in  order  to  de- 
cide the  right  of  lien  set  up  on  the  part  of  the  defendant,  if  there  had  not  been 
an  express  agreement  between  the  parties  aa  to  this  right  of  lien,  inserted  in 
the  charter-party  itself.  The  charter-party  states  **  that  it  is  expressly  agreed 
and  understood  between  the  parties  that  the  ownership  of  the  ship  during  the 
continuance  of  this  charter-party  shall  remain  firmly,  and  be  fully  Tested  in  the 
said  owner,  and  that  he  shall  at  all  times  during  the  said  intended  voyage  and 
service,  have  a  full  and  complete  lien  upon  the  lading  of  the  said  ship,  as  well 
for  all  losses  and  damage  which  the  said  owner  may  sustain  or  be  put  to  is 
^consequence  of  the  non-payment  of  any  of  the  bills,  to  be  given  for  r^^oA 
freight,  as  for  all  arrears  of  freight,  &o. ;  and  shall  have  full  power  and  *- 
authority  to  hold  and  retain  the  said  goods  until  full  payment  of  all  such 
losses,  charges,  damages,  and  arrears  of  freight  paid  for  or  on  account  of  the 
said  H.  R.  Wilkinson,  and  which  he  of  right  ought  to  bear  and  pay  agreeably 
to  the  true  intent  of  the  said  charter-party.''  And  after  so  full  and  unequivocal 
a  declaration  of  intention  that  the  owner  shall  retain  the  right  of  lien  upon  Uie 
lading  of  the  vessel,  we  think  it  unnecessary  to  discuss  whether  such  conse- 
quence would,  or  would  not  have  followed  from  the  relation  in  which  the  par- 
ties have  placed  themselves  with  respect  to  each  other  by  the  other  provisionB 
of  the  charter-party.  An  express  contract  is  the  strongest  and  surest  groand 
upon  which  the  right  of  lien  can  in  any  case  be  placed  :  and  in  this  charter- 
party  the  charterer  has  in  effect  covenanted  with  the  ship-owner,  that  whatever 
may  be  the  legal  operation  of  the  charter-party,  as  between  themselves,  the 
charterer's  possession  of  the  ship  shall  be  the  possession  of  the  owner,  so  &r  as 
the  right  of  the  latter  to  a  lien  on  the  cargo  is  in  any  way  concerned.  It  is 
contended,  however,  on  the  part  of  the  plaintifis,  that,  admitting  such  right  d 
lien  to  exist  with  respect  to  so  much  of  the  lading  as  was  the  property  of  the 
charterer,  no  such  lien  can  extend  to  any  part  of  the  lading  on  board  the  vessel 
which  was  the  property  of  third  persons  :  that  in  the  present  case  the  rice  and 
saltpetre  are  the  property  of  the  plaintiffs,  who  became  the  endorsees  of  the  bill 
of  lading,  for  a  valuable  consideration,  without  notice  of  the  terms  of  the 
charter-party ;  and,  consequently,  that  they  stand  in  the  same  situation  as  any 
shipper,  whose  goods  are  put  on  board  under  a  bill  of  lading,  and  who  is  en- 
titled to  receive  them  after  the  voyage  is  performed  upon  tendering  the  freight 
menticHoed  in  the  bill  of  lading,  without  "^being  affected  by  any  private  r^^M 
agreement  between  the  charterer  and  the  owner  of  the  ship.  That  a  ^ 
shipper  putting  his  goods  on  board  the  ship,  as  a  general  ship,  upon  the  &ith 
of  a  bill  of  IwOng  signed  by  a  person  whom  the  owner  has  allowed  to  bear  the 
character  of  master,  would  be  entitled  to  receive  his  goods  at  the  end  of  the 
voyage  upon  payment  of  the  freight  reserved  by  the  bill  of  lading,  may  be 
readuy  admitted,  aa  well  upon  the  reasonableness  of  the  proposition  itself^  as 
upon  the  authority  of  the  decided  cases  referred  to  by  the  plaintiffii  in  the 
course  of  the  argument.  No  question,  however,  arises  in  this  case,  as  te  goods 
the  prc^perty  of  third  persons,  originally  loaded  by  them  on  board  the  ship;  all 
such  goods  having  been  duly  delivered,  so  far  as  appears,  to  the  consignees,  or 
the  endorsees  of  the  bills  of  lading.  But  the  present  case  is  reduced  to  the 
single  inquiry,  whether,  under  the  circumstances  stated  in  the  special  case,  the 
rignte  of  the  plaintiflfe,  with  respect  to  these  goods,  are  the  same  (as  contended 
for  them),  as  the  righto  of  an  endorsee  for  a  valuable  oonsidenition  of  a  lull  of 
lading  given  to  a  shipper,  who  has  loaded  his  goods  on  board  the  shipi  as  a 

Sneral  ship,  and  without  notice  of  any  agreemente  between  the  charterer  and 
e  owner  of  the  ship :  and  we  are  of  opinion  that  the  righto  of  the  plaintiffii 
are  not  the  same  with  the  righto  of  shippers  under  the  circumstances  above 
supposed.  In  the  present  case  the  rice  and  saltpetre  were  purchased  by 
Wilkinsotty  the  mast^  of  the  ship,  and  shipped  by  him  as  dead  frei^t  on  his 
own  account  in  Januaiy,  1828.    From  the  moment  these  articles  were  loaded 
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on  board,  the  lien  of  the  defendant  attached  upon  them  for  the  freight  and  other 
payments,  due  to  him,  under  the  express  oontract  contained  in  the  charter- 
party.    If  the  master  had  sold  this  cargo  of  rice  and  saltpetre  to  a  third  person, 


*592] 


but  still  retained  it  in  his  possession  on  board  the  ship,  to  be  '"carried 


to  London,  it  is  difficult  to  state  the  principle  upon  which  this  lien,  once 
vested  in  the  ship-owner,  should  have  become  divested  from  him  by  such  sale. 
Where  ffoods  are  put  on  board  a  general  ship  under  a  bill  of  lading,  and  the 
owner  of  the  ship  has  by  the  charter-party  reserved  to  himself  a  lien  upon  the 
goods  laden  on  board  the  ship,  for  his  freight  due  under  the  charter-party,  he 
has  such  lien  to  the  extent  of  the  freight  due  for  these  particular  gocKis  under 
the  bill  of  lading,  whether  the  goods  remain  the  property  of  the  same  person 
during  the  voyage,  or  are  sold,  before  delivery,  to  a  stranger :  or,  in  other  words, 
the  extent  of  the  ship-owner's  lien  remains  unaltered,  whether  the  bill  of  lading 
is  endorsed  to  a  third  person  for  a  valuable  consideration,  or  the  goods  are  de- 
liverable to  the  original  consignee.  And  upon  the  same  principle  it  would 
seem  to  follow  that  if  the  lading  of  the  ship  belongs  to  the  charterer,  and  such 
lading  is  subject  to  the  ship-owner's  lien  for  the  freight  reserved  by  the  charter- 
party,  such  lading  if  it  be  sold  by  the  charterer  after  it  is  put  on  board,  would 
pass  to  the  purchaser,  subject  to  the  lien  which  the  ship-owner  had  before  the 
sale. 

Such  would  have  been  the  case  if  Wilkinson  had  transferred  the  property  in 
the  cargo  by  an  actual  sale.  But,  looking  at  the  whole  of  this  transaction,  it 
appears  to  us  that  it  is  not,  in  any  point  of  view,  a  sale  by  Wilkinson  to  the 
plaifUiffsj  nor  can  the  plainti£&  be  considered  as  endorsees  of  the  bill  of  lading 
for  a  valuable  consideration.  The  whole  of  the  transaction  by  which  the  pro- 
perty was  altered  took  place  at  Calcutta,  between  Boyd,  Beeby  &  Co.  on  the 
one  part,  and  Wilkinson,  the  charterer  of  the  ship,  on  the  other  part.  The  plain- 
tiffs were  entire  strangers  to  any  part  of  the  transaction ;  and  have  no  other 
concern  in  it  except  as  agents  and  correspondents  of  Boyd,  Beeby  &  Co.,  upon 
whose  title,  and  whose  title  only,  they  can  stand. — For  the  bill  of  lading  was 
^^5931  '^^^^^^i'^  ^J  Boyd,  Beeby  &  Co.  to  the  plaintiffs  for  no  other  purpose 
-*  than  to  enable  them,  out  of  the  proceeds  of  the  rice  and  saltpetre,  to 
pay  the  amount  of  the  bills  of  exchange  drawn  upon  them  by  Wilkinson  in 
favour  of  Boyd,  Beeby  &  Co.  for  the  sums  advanced  by  the  latter  to  Wilkinson. 
If,  therefore,  the  plaintiffs  are  unable,  from  a  defect  in  the  title  of  Boyd,  Beeby 
&  Co.,  the  endorsers  of  the  bill  of  lading,  to  retain  the  proceeds  of  these  goods 
in  satis&ction  of  the  bills  of  exchange  dniwn  upon  them,  they  may  repay  uiem- 
selves  the  amount  of  the  money  so  paid  to  the  use  of  Boyd,  Beeby  &  Co.,  out 
of  other  funds  in  their  hands,  if  any,  or  may  recover  it  back  by  action  against 
Boyd,  Beeby  &  Co. 

The  case,  therefore,  must  be  considered  as  if  Boyd,  Beeby  &  Co.  were  the 
plaintifis  on  the  record,  and  the  question  as  to  these  parties  will  turn  upon  this 
point,  what  is  the  real  character  of  the  transactions  at  Calcutta?  And  it  ap- 
pears to  us  that  it  amounts  in  substance  to  an  assignment  by  Wilkinson  to 
Boyd,  Beeby  &  Co.  of  the  bags  of  rice  and  saltpetre  then  laden  on  board,  and 
being  his  property,  as  a  security  for  the  payment  of  800^.  which  had  been  ad- 
vanced by  them  to  him.  The  case  states  in  terms  that  Wilkinson  applied  to 
Boyd,  Beeby  &  Co.  for  a  loan  of  800^.  upon  the  security  of  the  rice  and  salt- 
petre, and  that  the  bill  of  lading  was  made  and  endorsed  to  them  in  pursu- 
ance of  that  agreement;  that  the  800^.  was  advanced  under  such  agreement; 
and  that  the  billof  lading  was.  endorsed  to  the  plaintiff  as  a  security  for  the 
repayment'  of  the  amount  of  the  bills  drawn  on  the  plaintiff.  The  whole 
transaction,  therefore,  was  a  securitv,  and  nothing  more.  But  if  a  formal  as- 
signment by  way  of  mortgage  had  been  actually  made,  such  assignment  must 
have  been  subject  to  the  owner's  lien  which  had  already  attached,  and  was  then 
actiuJly  existing :  for  Boyd,  Beeby  &  Go.  claiming  under  Wilkinson,  could 
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only  take  what  he  could  legally  grant ;  that  *is,  the  right  to  the  cargo,  1^94 
subject  to  the  ship-owner's  lien  ror  the  freight  and  other  payments  due  ^ 
under  the  charter-party. 

It  has  been  urged  in  argument,  that  this  construction  throws  a  considerable 
hardship  on  Boyd,  Beeby  &  Co.,  who  acted  in  ignorance  of  the  existence  of 
any  charter-party,  or  of  the  reseryations  thereof.  But  it  seems  a  sufficieot 
answer,  that  a  very  little  inquiry  on  their  part  would  have  been  sufficient  to 
enable  them  to  discover  the  rights  of  the  ship-owner  reserved  by  the  charter- 
party.  It  was  surely  no  more  than  what  common  attention  to  their  own  inte- 
rest required,  to  msJce  some  inquiry  as  to  the  terms  on  which  the  master's 
goods  were  to  be  carried,  before  they  advanced  money  on  the  security  of  the 
goods ;  more  particularly  when  the  very  form  of  the  bill  of  lading,  signed  by 
Wilkinson  as  master,  by  which  he  appears  to  be  also  the  shipper  of  the  goods, 
and  to  make  them  deliverable  to  his  own  order  on  payment  of  certain  freight, 
was  calculated  to  provoke  some  inquiry  as  to  the  exact  relation  in  which  Wil- 
kinson stood  with  respect  to  the  ship. 

But  whatever  may  be  the  hardship  on  either  party,  this  case  is  to  be  deter- 
mined by  reference  to  their  strict  legal  rights ;  and  as  it  appears  to  us  that  the 
title  of  the  defendant,  as  ship-owner,  to  a  lien  on  these  goods,  is  prior  in  point 
of  time  to  that  of  the  plaintifis',  as  endorsees  of  the  bill  of  lading  for  the  pur- 
pose of  securing  advances  made  to  the  master,  we  think  the  defendant's  lien 
is  to  be  preferred  to  the  plaintiffs'  title  under  the  endorsement,  and,  conse- 
quently, that  the  verdict  should  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 


*HAGUE  V.  LEVI.    Jan.  21.  [♦SQS 

Affidavit  to  hold  to  bul  for  601.  j  for  money  had  and  received  to  plaintiff's  uBe,  sad 
money  lent  by  plaintiff,  without  distingulBhing  how  much  is  due  on  one  aeconnt  and 
how  much  on  the  other,  Held  sufficient. 

Jones,  Serjt.,  moved  to  discharge  the  defendant  on  entering  a  common  ap- 
pearance, for  a  defect  in  the  affidavit  to  hold  to  bail,  which  did  not  disclose  the 
plaintiff's  residence,  and  alleged  that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  50Z.  for  money  had  and  received  to  the  plaintiff's  use,  and  for 
money  lent  by  the  plaintiff,  without  distinguishing  how  much  was  due  on  the 
one  account  and  how  much  on  the  other. 

But  the  Court  thought  the  affidavit  sufficient,  and  Jones       Took  nothing. 


MABSHALL  v.  PITMAN.     Jan.  28. 

Where  a  ^arty,  having  no  stock  in  trade,  is  rated  as  an  inhabitant  of  a  parish,  hia 
remedy  is  by  appeal  to  the  quarter  sessions.  Replevin  does  not  lie  for  a  distress  un- 
der such  a  rate. 

This  was  an  action  of  replevin  by  the  plaintiff  for  taking  his  goods.  The 
defendant  justified  the  taking,  as  a  distress  for  a  poor  rate,  under  the  43  Elis- 
c.  2. 

At  the  Sunamer  assizes  for  the  county  of  Somerset  1832,  a  verdict  was  found 
for  the  plaintiff,  damages  Is.,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case : — 

The  plaintiff  was  a  surseon  and  apothecary,  and  an  inhabitant  and  the  occa- 
pier  of  a  house  in  the  parish  of  Shepton  Mallett.     The  pLiintiff  was  rated  to 
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♦5961  *^®  '®1^®^  of  the  poor  of  the  said  parish  in  four  several  rates :  the  *fir8t 
^  made  on  the  29th  September  1831,  the  second  on  16th  November,  the 
third  on  the  28th  December  in  the  same  year,  and  the  fourth  on  the  15th  Feb- 
roary  1832.     The  form  of  the  assessment  was  as  follows : 

*^  An  assessment  for  the  relief  of  the  poor  on  the  29th  day  of  September 
1881,  at  1».  in  the  pound: — P.  B.  Marshall,  or  occupiers, — ^house  and  garden, 
IL  16s,    P.  B.  Marshal],  profits  on  stock  in  trade,  18«." 

**  16th  November,  P.  B.  Marshall,  occupier, — ^for  house  and  garden,  1?.  16«." 

Same  date — "  assessment  on  the  inhabitants  of  Shepton  Mallett,  on  their 
stock  in  trade  or  personal  property. — ^P.  B.  Marshall,  apothecary,  13«." 

28th  December  1831, — ^the  same,  verbatim,  as  the  assessment  of  16th  Novem- 
ber. 

15th  February  1832, — the  same,  verbatim,  as  the  assessment  of  16th  Novem- 
ber. 

These  several  rates  were  duly  made,  allowed,  and  published,  and  the  several 
sums  duly  demanded  of  the  plaintiff.  The  plaintiff  paid  the  several  assess- 
ments on  him  as  occupier,  but  refused  to  pay  the  several  sums  of  13«.  accord- 
ing to  the  other  assessments,  and  there  was  no  evidence  of  his  having  appealed 
against  any  of  the  rates  to  the  quarter  sessions  in  due  form  of  law.  Upon  such 
refusal,  a  warrant  of  distress  was  issued  for  the  last-mentioned  sums.  The 
plaintiff's  goods  were  seized  under  such  warrant,  and  replevied  by  the  plaintiff. 

At  the  time  of  making  the  rates  in  question,  the  plaintiff  was  an  inhabitant 
of  the  said  parish,  and  carried  on  an  extensive  business  as  surgeon  and  apothe- 
cary^ and  had  a  stock  of  drugs  and  medicines  which  he  dispensed  to  the  patients 
whom  he  attended  as  apothecary,  but  did  not  sell  them  to  any  other  persons. 
He  made  up  the  prescriptions  of  physicians  for  patients  whom  he  attended 
•5971  i^^^^^y  ^^^  ^^^^  physicians,  but  not  for  any  *one  else.  He  had  no 
-^  shop  open  to  the  street,  nor  had  he  any  personal  property  or  stock  in 
trade  in  respect  of  which  he  was  liable  to  be  rated,  unless  the  stock  of  drugs 
and  medicines  made  him  liable.  Although  the  last  three  rates  were  express^ 
to  be  on  the  inhabitants,  on  their  stock  in  trade  or  personal  property,  yet,  in 
fact,  no  personal  property,  except  stock  in  trade,  was  included  in  the  rate. 

The  case  set  out  a  copy  of  a  bill  of  the  plaintiff's,  with  several  items,  deli- 
vered to  one  of  his  patients,  for  pills,  draughts,  powders,  and  mixtures ;  to 
another,  for  attendance,  applications,  cure  of  fractured  arm,  pills  and  mixtures ; 
and  to  a  third,  for  bleeding,  pills,  draughts,  powders,  mixtures,  blisters,  intro- 
ducing a  catheter  into  the  bladder,  and  ointment.  The  inhabitants  of  the 
parish  of  Shepton  Mallett  had  been  rated  in  respect  of  their  stock  in  trade  for 
upwards  of  the  last  100  years  up  to  the  time  of  these  several  rates.  During  all 
that  time,  surgeons  and  apothecaries,  inhabitants  of  the  parish,  had  been  rated 
for  their  stock  of  medicines  and  drugs  in  the  same  manner  as  the  plaintiff  was 
in  the  said  several  assessments,  and  such  sums  had  been  paid.  In  the  years 
1829  and  1830  the  plaintiff  was  a  partner  with  one  John  Mines,  a  surgeon  and 
apothecary  at  Shepton  Mallett;  and  during  that  time,  they  were  jointly  rated 
for  their  profits  on  their  stock  in  trade  as  such  apothecaries ;  and  such  assess- 
ments were  paid.  J.  Mines  died  in  November  1830,  and  the  stock  of  drugs, 
medicines,  and  bottles,  to  the  value  of  100/.,  was  removed  from  the  place  of 
business  of  Mines  and  the  plaintiff,  to  the  place  of  business  of  plaintiff;  and 
the  counter,  drawers,  and  shelves,  were  also  removed  to  the  same  place.  A 
Mr.  Edgar,  at  the  trial,  proved  that  he  was  a  surgeon  and  apothecary,  and  had 
resided  in  the  parish  for  twenty-five  years ;  that  during  that  time  he  had  been 
*hQ^l  "^^^  ^  ^^®  relief  of  the  poor  for  the  ^medicines  and  drugs  which  he 
^  kept  as  apothecary,  and  had  paid  those  rates.  He  made  a  profit  on  his 
drugs,  which  he  sold  generally  only  to  his  patients,  and  not  by  retail :  if  fami- 
lies, who  were  his  patients,  at  other  times  wanted  medicines,  he  sold  them ; 
but  never  to  strangers.  In  one  of  his  residences  he  had  a  shop  open  to  the 
street. 
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The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the  plaintiff 
could  maintain  this  action,  he  not  having  appealed  to  the  quarter  sessions :  if 
not,  the  verdict  was  to  be  for  the  defendant  Secondly,  whether  the  plaintiff, 
under  the  above  circumstances,  was  liable  to  be  rated :  if  he  was  so  liable  to 
be  rated,  the  verdict  was  also  to  be  for  the  defendant.  Either  party  to  be  at 
liberty  to  turn  the  case  into  a  special  verdict. 

The  case  was  argued  by  Wildef  Serjt.,  for  the  plaintiff,  and  Merewcther^ 
Seijt.,  for  the  defendant.     It  will  be  convenient  to  begin  with  the 

Argument  for  the  defendant.  This  action  does  not  lie  against  the  defendant. 
The  plaintiff's  remedy,  if  he  be  ^ff|rieved  by  the  rate,  is  by  appeal  to  the  cotirt 
of  quarter  sessions.  By  the  43  EHz.  c.  2,  s.  1,  it  is  enacted,  that  the  overseen 
of  every  parish  "  shall  take  order  from  time  to  time,  by  and  with  the  consent 
of  two  or  more  justices  of  peace, — to  raise  weekly,  or  otherwise  (by  taxation 
of  every  inhabitant,  parson,  vicar,  and  other,  and  every  occupier  of  lands, 
&c. — ^in  such  competent  sum  and  sums  of  money  as  they  shall  think  fit),— 
competent  sums  of  money  for  and  towards  the  necessary  relief  of  the  lame,  im- 
potent, old,  &c. — to  be  gathered  out  of  the  same  parish,  according  to  the  ability 
of  the  same  parish." 

Had  the  plaintiff  been  neither  an  inhabitant  of  the  parish,  nor  an  ooeapier 
of  land,  &o.,  within  it,  the  defendant  would  have  been  acting  without  joriaiie- 
tion.  But  it  is  found  that  the  plaintiff  was  an  inhabitant ;  the  ^magis-  r^fjM 
trate  therefore,  whether  the  plaintiff  possessed  personal  property  or  not,  '- 
acted  within  his  jurisdiction,  in  consenting  that  the  plaintiff  should  be  pat  on 
the  rate  in  respect  of  such  inhabitancy,  and  if  the  plaintiff  had  no  p^nal 
property,  or  was  rated  too  highly,  his  only  course  was  to  appeal  against  the 
rate ;  for  inhabitants  are  to  be  rated  according  to  their  ability.  B^x  v.  Gosse, 
7  B.  &  C.  -60.  In  Milward  v.  Caffin,  2  W.  Bl.  1330,  the  plaintiff  was  rated 
for  lands  not  in  his  occupation ;  the  justices  therefore  had  no  jurisdiction,  and 
the  action  might  well  lie.  So,  in  Lord  Amherst  v.  Lord  Somers,  2  T.  B.  372, 
the  plaintiff  had  been  rated  for  the  occupation  of  stables  which  had  not  been 
used  by  him,  but  by  a  troop  of  horse-guards.  In  like  manner,  if  the  rate  be 
altogether  a  nullity,  as  for  want  of  publication  or  otherwise,  the  justices  are 
without  jurisdiction :  B.  v.  Newcomb,  4  T.  B.  368.  But  in  Hutchms  v.  Cham- 
bers, 1  Burr.  587,  Lord  Mansfield  says,  a  mere  defect  in  the  rate,  unappealed 
from,  does  not  avoid  the  warrant  of  distress.  In  Bonnell  v.  Beighton,  5  T.  B- 
182,  where  an  indosure  act  gave  commissioners  power  to  set  out  and  make 
roads,  &c.,  and  directed  that  the  expenses  of  making  and  repairing  those  roads, 
and  all  other  expenses  should  be  borne  by  the  proprietors  in  certain  proportions, 
to  be  ascertained  by  the  commissioners  in  one  general  rate,  and  then  gave  an 
appeal  to  the  sessions  in  all  cases  where  the  parties  should  think  themselYes 
aggrieved ;  it  was  held,  that  an  objection  to  the  rate  on  account  of  the  commis^ 
sioners  having  expended  money  on  an  improper  object,  could  not  be  tried  in  an 
action  of  trespass,  but  that  the  party  aggrieved  must  appeal  to  the  sessions. 
The  same  principle  was  recognised  in  Cortis  v.  Kent  W.  W.  Company,  7  B.  ft 
C.  814,  and  Fawcett  v.  Fowlis,  7  B.  &  C.  394.  In  *Durrant  v.  Boys,  ^^ 
6  T.  B.  580,  it  was  held,  that  if  a  person  rated  to  the  poor  had  any  oh-  •- 
jection  to  the  rate,  e.  g.,  that  it  was  made  for  six  months,  he  must  appeal  to  the 
next  sessions ;  and  if  he  did  not  appeal,  he  could  not  bring  trespass  against 
those  who  distrained  on  him  for  non-payment  of  the  rate. 

At  all  events,  the  plaintiff's  drugs  and  medicines  constituted  a  stock  in  trade, 
or  visible  personal  property  yielding  a  profit,  for  which  he  is  liable  to  be  rated. 
Surgeons  and  apothecaries  retail  their  drugs  at  a  higher  price  than  they  buy 
them,  and  the  application  of  skill  in  compounding  medicines  no  more  exempts 
the  materials  from  rateability,  than  the  application  of  the  shoemaker's  skill 
exempts  the  leather  which  forms  his  stock  in  trade. 

Argument  for  the  plaintiff.  The  plaintiff  was  liable  to  be  rated,  and  within 
the  defendant's  jurisdiction,  not  as  an  inhabitant  simply,  but  as  an  inhabitant 
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having  ability  to  contribute  to  the  rate.  If  he  had  no  ability,  he  was  not  liable 
to  be  rated,  and  not  within  the  defendant's  jurisdiction.  Bat  he  had  no  ability, 
unless  his  medicines  constituted  stock  in  trade ;  and  they  are  no  more  stock  in 
trade  than  the  ink  and  parchment  of  a  lawyer,  or  tools  of  a  mechanic.  They 
are  mere  accessories  to  personal  skill,  which  cannot  be  the  subject  of  a  rate : 
R.  V,  Startifant,  7  T.  B.  60.  Stock  in  trade  constitutes  the  ability  of  the  oc- 
cupier; and  if  the  justice  is  without  jurisdiction  where  a  party  is  rated  in  re- 
spect of  premises  which  he  does  not  occupy,  so  he  is  ?rithout  jurisdiction  where 
an  inhabitant  is  rated  in  respect  of  ability  which  he  does  not  possess ;  in  the 
*6011  ^^^  ^^^^  ^  ^^  ^^^  other,  there  is  nothing  on  which  the  rate  can  attach. 
J  "^Milward  v,  Caffin,  therefore,  and  Lord  Amherst  v.  Lord  Somers,  are 
cases  in  point  for  the  plaintiff.  The  rate  being  without  objection,  is  a  nul- 
lity, and  cannot  be  enforced,  even  though  confimed  on  appeal.  B.  v.  New- 
combe.  Althouffh  therefore  an  appeal  may  lie  against  a  rate,  a  party  aggrieved 
by  it  is  not  in  all  cases  precluded  from  proceeding  by  action.  If  it  were  other- 
wise, he  might  be  without  redress  where  an  improper  rate  is  confirmed  on  ap- 
peal. But  wherever  the  rate  is  a  nullity,  the  justice  is  without  jurisdiction, 
and  an  action  lies  if  he  issues  a  warrant  of  distress.  The  quantum,  indeed,  or 
any  overcharge  in  the  rate,  is  only  to  be  controverted  by  an  appeal  to  the  quarter 
sessions.    Nolan,  257  (4th  ed.) 

TiNDAL,  G.  J.  The  first  question  upon  this  case  is  whether  the  plaintiff  can 
maintain  this  action,  not  having  appealed  to  the  court  of  quarter  sessions  against 
the  rate :  and  that  involves  the  question,  whether  the  magistrates  had  jurisdic- 
tion to  make  the  rate,  because  if  they  had,  that  rate  was  a  subject  of  appeal. 
Looking  at  the  words  of  the  statute  of  43  Eliz.  c.  2,  s.  I,  I  am  of  opinion  the 
magistrates  bad  jurisdiction.  The  words  are  that  the  overseers  of  every  parish 
'^  shall  take  order  from  time  to  time,  by  and  with  the  consent  of  two  or  more 
justices  of  the  peace — to  raise  weekly  or  otherwise  (hj  taxation  of  every  inhabi- 
tant, parson,  vicar,  and  other,  and  of  every  occupier  of  lands,  &c., — in  such 
competent  sum  and  sums  of  money  as  they  shall  think  fit), — competent  sums  of 
money  for  and  towards  the  necessary  relief  of  the  lame,  impotent,  old,  &c., — to 
be  gathered  out  of  the  same  parish,  according  to  the  ability  of  the  same  parish." 

To  rate  in  such  sum  as  they  shall  '^  think  fit"  does  not  import  that  they  have 
a  power  to  rate  arbitrarily,  but  to  rate  the  occupier  according  to  the  value  of  his 
*6021  ^^^P^^^^^y  ^^  inhabitant  according  to  his  visible  personal  property  \  *and 
^  in  oi^er  to  determine  whether  the  magistrates  had  jurisdiction  we  have 
only  to  see  whether  the  defendant  was  inhabitant  or  occupier.  In  Milward  v. 
Caffin,  it  was  a  dry  question  of  fact  whether  the  defendant  was  an  occupier ; 
for  it  was  admitted  that  if  he  were,  the  quarter  sessions  had  jurisdiction  in  the 
matter.  So  here,  we  must  see  whether  the  defendant  is  an  inhabitant ;  for  if 
he  be,  the  rate  is  a  question  of  amount  for  the  sessions.  It  is  admitted  that  if 
he  had  the  smallest  amount  of  property  to  be  rated,  his  proper  course  would  be 
by  appeal  to  the  quarter  sessions;  but  it  is  contended  that  where  he  has  nothing 
rateable  he  is  entitled  to  proceed  by  action.  But  the  sounder  distinction  seems 
to  be,  that  as  an  inhabitant  possessing  visible  personal  property,  he  is  liable  to 
be  placed  on  the  rate,  although  his  rateable  property  turns  out  afterwards  to 
unount  to  nothing.  This  is  the  ground  of  my  opinion,  which  renders  it  unne- 
<ies8ary  to  decide  the  second  point. 

Park,  J.,  concurrred. 

BosANQUET,  J.  I  am  of  the  same  opinion.  It  is  admitted  that  one  ques- 
tion is,  whether  or  not  there  has  been  an  excess  of  jurisdiction.  By  the  statute 
of  Eliz.  the  overseer  is  required  to  "  take  order  from  time  to  time,  by  and  with 
the  consent  of  two  or  more  justices  of  peace, — to  raise  weekly  or  otherwise  (by 
taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  every  occupier  of 
I^ds,  &c., — ^in  such  competent  sum  and  sums  of  money  as  they  shall  think 
fit),-^oinpetent  sums  of  money  for  and  towards  the  necessary  relief  of  the  lame. 


724       Bancks  v.  Camp.  H.  T.  1833. 

impotent,  old,  &o. — to  be  gathered  out  of  the  same  pariah,  according  to  the 
ability  of  the  same  parish." 

The  plaintiff  was  an  inhabitant  and  possessed  personal  property ;  bat  whether 
he  was  of  ability  to  pay  rates  was  a  matter  for  the  judgment  of  the  OYerseers, 
subject  to  an  appeal  to  the  Quarter  sessions.     From  that  decision  there  r^gAo 
^might  have  been  a  case  to  the  King's  Bench.     This  Court  cannot  over-  *- 
look  those  circumstances,  and  therefore  I  am  of  opinion  the  action  does  not  lie. 

Aldbrson,  J.  I  am  of  opinion  this  action  docs  not  lie.  The  real  question 
is,  whether  the  justices  have  jurisdiction  in  the  matter;  if  they  have,  the  course 
of  proceeding  is  by  appeal,  subject  to  a  case  to  the  Court  of  King's  Bench. 
The  act  says,  that  the  overseers  of  every  parish  *'  shall  take  order  from  time  to 
time,  by  and  with  the  consent  of  two  or  more  justices  of  the  peace, — to  raise 
weekly  or  otherwise  (by  taxation  of  every  inhabitant,  parson,  vicar,  and  other, 
and  every  occupier  of  lands,  &c., — in  such  competent  sum  or  sums  of  money 
as  they  shall  think  fit), — competent  sums  of  money  for  and  towarda  the  neces- 
sary relief  of  the  lame,  impotent,  old,  &c., — ^to  be  gathered  out  of  the  same 
parish,  according  to  the  ability  of  the  same  pariah." 

That  explains  the  case  of  Milward  v.  Caffin,  in  which  the  plaintiff,  who  had 
been  rated  as  an  occupier,  was  proved  not  to  be  such. 

It  is  contended  that  the  plaintiff  is  not  rated  as  an  inhabitant  simply,  hut 
as  an  inhabitant  with  stock  in  trade,  and  that  if  he  has  no  stock  in  trade  it  is 
gross  injustice  to  treat  him  as  a  person  liable  to  be  rated.  But  the  existence  of 
the  jurisdiction  is  one  thing,  and  the  mode  of  exercising  it  another,  and  if  the 
plaintiff  be  an  inhabitant  he  is  within  the  jurisdiction  of  the  justices.  This 
case  would  go  great  lengths  if  we  were  to  decide  that  every  inhabitant  could 
not  be  rated.  Before  the  late  act,  it  was  a  grave  question  whether  a  party 
miffht  not  insist  on  being  rated,  though  only  a  lodger,  in  order  to  obtain  a  vote. 

I  give  no  opinion  on  the  second  point.  But  on  the  first,  as  we  are  not  the 
Court  to  which  the  appeal  should  be  made,  our  judgment  must  be  for  Uie  de- 
fendant. Judgment  for  the  defendant 
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Ayerment,  that  the  defendant,  who  had  made  a  note  promising  to  pay  plaintiff  lOf. 
fourteen  days  after  date,  and  had  delivered  it  to  plaintiff,  promised,  when  it  was  due, 
to  pay  plaintiff  according  to  the  tenor  and  effect  thereof:  Held  sufficient  on  spedal 
demnrrer. 

The  declaration  stated,  that  the  defendant,  on  the  9th  of  November,  1832, 
at  London,  made  his  promissory  note  in  writing  and  delivered  the  same  to  the 
plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff,  fourteen  days  after  the  date 
thereof,  10^.  on  account  of  Captain  William  Henry  DriscoU ;  which  period  had 
now  elapsed :  and  the  defendant,  in  consideration  of  the  premises,  then  and 
there  promised  to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to 
the  tenor  and  effect  thereof.     Upon  special  demurrer, 

JoneSj  Seijt.,  objected  that  it  was  not,  with  sufficient  certainty,  shown  in  the 
declaration  that  the  supposed  promise  alleged  to  have  been  made  by  the  de- 
fendant was  made  to  the  plaintiff;  but  merely  that  the  defendant  promised  to 
pay  to  the  plaintiff  the  amount  of  the  note;  and  non  constat  but  that  saoh 
P7<*°*if®  was  made  to  another  person.     It  did  not  appear  from  the  declaratioD 

^       fi'ipposed  promise  was  made  to  any  person  whatsoever. 

TiNDAl.,  0.  J.  The  necessary  intendment  on  this  count,  is,  that  the  promise 
must  have  been  made  to  the  plaintiff  and  to  no  other.  The  count  states,  that  by 
*?®  °^*«  w^ich  was  made  by  the  defendant  and  delivered  by  him  to  the  plain- 
tiff, the  defendant  promised  to  pay  the  pkintiff  10^.  fourteen  days  after  date, 
and  that  when  the  note  was  due,  the  defendant  promised  to  pay  according  to 
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the  tenor  thereof.     By  the  tenor  of  the  note,  coupled  with  the  delivery,  his 
promise  was  to  the  plaintiff.     The  utmost  ingenuity  cannot  discover  a  third 
person  to  supplant  him. 
The  rest  of  the  Court  concurred  in  giving         Judgment  for  the  plaintiff. 
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An  award  is  to  be  considered  as  published  when  the  parties  haye  notice  that  it  is  ready 
for  deliyery  on  payment  of  the  reasonable  charges. 

An  award  in  this  cause,  made  by  a  barrister  under  an  order  of  Nisi  Prius, 
was  ready  for  delivery  on  the  19th  of  May  last,  of  which  the  parties  had  notice ; 
but  an  objection  being  raised  to  the  arbitrator's  charges,  a  rule  was  obtained  in 
Trinity  term,  June  14,  to  refer  it  to  the  prothonotary  to  tax  those  charges. 

That  rule  was  made  absolute  June  16,  the  last  day  of  Trinity  term ;  and  the 
prothonotary  concluded  his  taxation  in  July. 

Neither  party,  however,  took  up  the  award  till  Saturday,  the  24th  of  Novem- 
ber last,  when  the  defendant  obtained  possession  of  it  by  paying  the  charges 
allowed  by  the  prothonotary;  whereupon  the  plaintiff,  on  the  last  day  of 
Michaelmas  term,  Monday,  Nov.  26,  obtained  a  rule  nisi  to  set  aside  the  award, 
on  the  ground  of  partiality  and  misconduct  in  the  arbitrator ;  his  having  em- 
ployed a  deputy ;  the  reception  of  improper  evidence ;  and  a  decision  contrary 
to  evidence. 

Toddy  and  Ccleridgej  Serjts.,  who  showed  cause,  contended  that  the  appli- 
cation came  too  late.  By  analogy  to  the  rule  prescribed  for  awards  made  under 
the  statute  of  9  &  10  W.  3,  c.  15,  the  application  ought  to  have  been  made 
before  the  last  day  of  the  term  ensuing  the  publication  of  the  award.  The  pub- 
lication is  when  the  parties  receive  notice  that  the  award  is  ready  for  delivery : 
and  even  if  under  the  circumstances  of  this  case  the  award  should  be  considered 
as  not  ready  for  delivery  till  the  month  of  July,  still,  an  application  to  set  it 
aside  should  have  been  made  before  the  last  day  of  Michaelmas  term: 
*ftOft1  *^S^^B  v*  Dallimore,  6  Taunt.  Ill;  Rawsthorn  v,  Arnold,  6  B.  & 
^"^J  C.  629 ;  Taylor  v.  Gregory,  2  B.  &  Adol.  774.  In  an  order  of  reference, 
where  the  arbitrator's  time  is  limited,  the  word  publish  can  scarcely  have  a 
different  meaning  from  the  same  word  in  the  statute ;  and  awards  under  such 
orders  would  almost  always  be  published  beyond  the  time  allowed,  if  not 
deemed  to  be  published  at  the  time  they  are  ready  for  delivery. 

Wilde  and  BompaSj  Seijts.,  in  support  of  the  rule.  An  award  cannot  be 
said  to  be  published  to  a  party  before  he  has  notice  of  its  contents.  The  de- 
fendant had  no  notice  of  the  contents  of  this  award  till  the  24th  of  November ; 
if,  therefore,  he  had  made  his  application  even  in  the  present  term,  it  would 
have  been  an  application  within  the  first  term  after  the  award  was  published  to 
him.  It  would  be  hard  if  one  party  by  submitting  to  an  improper  charge  could 
take  up  an  award,  and  so  affect  the  party  who  resists  the  charge  with  notice  of 
publication.  The  omission  to  take  the  award  up  earlier  is  the  laches  as  much 
of  the  party  opposing  this  application  as  of  the  party  making  it ;  the  party 
opposing,  therefore,  is  estopped  to  take  the  objection. 

TiNDAL,  C.  J.  I  think  the  plaintiff  comes  too  late.  In  all  cases  within  the 
statute  W.  3,  a  definite  time  is  prescribed  for  applications  such  as  the  present, 
namely,  before  the  last  day  of  the  term  next  after  the  award  shall  have  been 
made  and  published.  Upon  the  meaning  of  the  word  made  no  difficulty  arises : 
the  question  is,  what  is  meant  by  the  word  published  ?  I  think  that  word  is 
satisfied  by  the  award's  having  been  made,  and  notice  having  been  given  to  the 
*ft071  P^"^^^^  ^^^  ^^  ^^  within  *their  reach  on  payment  of  just  and  reasonable 
-^  expenses.  And  I  concur  in  thinking  that  the  award  cannot  be  said  to  be 
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ready  when  it  is  only  to  be  had  on  submitting  to  a  wrongful  demand.  But  here 
all  objection  to  the  arbitrator's  demand  was  ended  by  the  prothonotaiy's  taxation 
in  July.  It  has  been  urged  that  it  would  be  hard  that  the  contents  of  the  award 
should  be  considered  as  published  to  both  parties  by  the  mere  act  of  one  of 
them  in  taking  it  up :  but  there  are  many  cases  in  which  neither  party  is  will- 
ing to  take  up  the  award ;  and  the  arbitrator  might  be  depriyed  of  any  com- 
pensation for  his  trouble,  if  notice  that  the  award  is  ready  for  deliyery  upon 
payment  of  reasonable  expenses  were  not  held  a  publication  of  the  award. 

The  objections,  too,  on  which  it  is  sought  to  set  aside  this  award,  are  (except 
the  last,  which  affords  no  ground  for  the  motion)  such  as  might  have  been 
made  in  Trinity  term,  when  the  arbitrator's  demand  was  referred  to  the  protho- 
notary. 

Park,  J.  I  am  of  the  same  opinion.  The  applicant  knew  all  the  available 
grounds  of  objection  in  the  Trinity  term,  and  I  see  no  reason  for  departing  from 
the  practice,  which  has  been  to  consider  awards  under  an  order  of  nisi  piim  in 
the  same  light  as  awards  under  the  statute  9  &  10  W.  3. 

BosANQUET,  J.  Assuming  that  the  award  was  not  published  till  the  pro- 
thonotary's  taxation  of  the  arbitrator's  demand,  still  the  case  falls  within  the 
rule  which  has  been  adopted  in  conformity  with  the  statute  9  &  10  W.  3. 

Alderson,  J.     I  am  of  the  same  opinion.      This  award  must  be  oond* 
dered  to  have  been  published  in  July.     The  party  was  bound  to  apply  before 
the  last  ^day  of  the  ensuing  term,  unless  he  accounts  for  the  delay.     It  mqq 
is  not  accounted  for  here,  l^cause  all  the  ayailable  grounds  of  objection  *■ 
were  known  in  July.  Rule  discharged. 


WARD  V.  SHEW  and  Another.    Jan,  25. 

An  authority  to  tenants  **  to  pay  rent  to  J.  S.,  whose  receipt  shall  be  their  diBehsrge;" 
does  not  entitle  J.  S.  to  distrain,  although  he  receiyes  the  rents  for  his  own  benefit 

The  defendant,  Shew,  a  bankrupt,  had  conducted  himself  so  satisfiictorily 
towards  his  creditors,  that  they  required  the  assignees  to  reconvey  to  him  his 
unsold  freehold  and  leasehold  estates,  and  among  them  a  house  in  the  oceaps- 
tion  of  Uie  plaintiff. 

Before  the  conyeyance  was  executed  the  assignees  gave  Shew  the  following 
authority : 

'<  Mr.  J.  Shew  haying  completed  an  arrangement  with  Messrs.  Arnot  and  Co., 
his  assignees,  for  the  fiye  houses  in  Chequer  Alley,  on  the  21st  of  May,  instant, 
and  the  arrears  of  rent  due  thereon,  the  tenants  on  the  respectiye  premises  are 
hereby  authorized  to  pay  their  rents  to  the  said  J.  Shew,  whose  receipt  shall 
be  their  discharge. 

"BowDEN  &  Walters, 
"  24th  May,  1881.  Solicitors  to  the  Commission." 

Upon  the  strength  of  this  authority.  Shew,  in  the  name  of  the  assignees, 
distrained  on  the  plaintiff  for  rent  arrear ;  whereupon  the 'plaintiff  commenced 
this  action  on  the  case. 

The  declaration  contained  seyeral  counts  for  excessiye  and  irregular  distress, 
and  one  count  in  troyer.  The  defendants  pleaded  the  general  issue,  not  goiltj, 
and  gaye  in  eyidence  the  aboye  authority  in  justification  of  the  distress.  At 
the  trial  before  Tindal,  C.  J.,  a  yerdict  ♦haying  been  giyen  for  the  r^QQ 
defendants  on  all  the  special  counts,  and  for  the  plaintiff  on  the  count  ^ 
in  troyer, 

JaneSj  Seijt.,  obtained  a  rule  nisi  to  set  aside  the  yerdict  for  the  plaintiff  on 
the  ground  that  the  defendant  had  an  interest  coupled  with  an  authority,  or  at 
«il  eyents  an  authority  to  receiye  rents,  which  entitled  him  to  distrain,  upon 
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the  same  principle  as  a  receiver  appointed  bj  the  Court  of  Chancery.  In  Pitt 
V.  Snowden,  8  Atk.  750,  Lord  Hardwicke  said,  "  receivers  appointed  by  the 
Court  have  a  power,  where  they  see  it  necessary,  to  distrain  for  rent,  and  need 
not  apply  first  to  the  Court  for  a  particular  order  for  that  purpose/'  Willatts 
V.  Kennedy,  8  Bingh.  5.  So  they  have  a  power  to  sue  for  double  value  under 
the  statute.     Wilkinson  v.  CoUey,  5  Burr.  2694. 

The  judge's  report  having  now  been  read,  the  Court  called  on 
Jone$  to  support  his  rule.     He  contended  that  inasmuch  as  the  defendant 
was  to  receive  the  rent  for  his  own  benefit,  and  his  receipt  was  to  discharge  the 
tenant,  his  case  was  stronger  than  that  of  a  receiver  in  Chancery. 

TiNDAL,  C.  J.  I  think  we  may  decide  this  question  without  infringing  on 
the  rule  as  to  a  receiver  of  the  Court  of  Chancery.  Such  a  receiver  is  an 
officer  appointed  by  the  Court,  under  certain  well-known  rules,  and  responsible 
to  the  Court  for  any  abuse  of  authority  :  here,  by  the  very  terms  of  the  instru- 
ment under  which  the  defendant  justifies,  the  tenants  only  are  authorized  to 
pay  their  rent  to  the  defendant,  and  to  take  his  receipt  as  a  discharge.  What 
is  that  but  an  intimation  that  the  former  course  of  payment  being  discontinued, 
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they  were  "^to  be  discharged  if  they  paid  to  Shew  ?     But  that  by  no 


means  confers  on  him  a  power  to  distrain.  If  Shew  had  authority  to 
distrain,  he  could  only  have  distrained  as  bailiff  to  the  assignees,  and  they  would 
.  have  been  responsible  for  any  abuse  of  such  authority.  Can  it  be  supposed 
that  they  would  invest  him  with  a  power  of  fighting  the  battle  as  to  disputed 
rents  at  their  expense  ? 

Pabk,  J.  This  is  a  power  to  the  tenants  to  pay  Shew,  but  not  a  power  to 
him  to  demand,  much  less  to  distrain,  for  rent.  Hogg  v,  Snaith,  1  Taunt.  347, 
is  directly  in  point.  There  it  was  held,  that  a  power  of  attorney  to  receive  all 
salary  and  money,  with  authority  to  recover,  compound,  and  discharge,  and  to 
give  releases,  and  appoint  substitutes,  did  not  authorize  the  attorney  to  nego- 
tiate bills  received  in  payment,  nor  to  endorse  them  in  his  own  name  :  nor  did 
a  power  to  transact  all  business :  and  that  evidence  of  a  usage  at  the  navy-office 
to  pay  bills  endorsed  by  the  attorney  in  his  own  name,  and  negotiated  by  him 
under  such  a  power,  could  not  be  received  to  enlarge  the  operation  of  the  power. 
Mansfield,  J.,  said,  ^*  If  the  evidence  of  usage  had  been  ten  times  as  strong, 
it  would  not  have  authorized  this  transaction.''  And  Lawrence,  J.,  referred  to 
Hay  V.  Gbldsmidt,  1  Taunt.  349,  where,  under  a  power  to  transact  all  business, 
"  L  and  R.  Duff  received  an  India  bill  for  2920/.  8«.  10(/.,  payable  to  the  testa- 
tor or  his  order,  which  each  of  them  endorsed  '  for  Major-Qeneral  Patrick 
Duff,  per  procuration,  James  Duff,  Eobert  Duff."  They  discounted  the  bill 
with  the  defendants,  and  raised  money  on  it.  The  defendants,  by  their  broker, 
received  of  the  India  Company  the  money  due  on  the  bill.     At  the  trial,  a  verdict 

was  found  for  the  plaintiffs ;  *and  Erskine,  for  the  defendants,  having 
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obtained  a  rule  nisi,  for  setting  aside  the  verdict  and  entering  a  nonsuit, 


the  question  for  the  Court  of  King's  Bench  was,  whether  J.  and  B.  IDuS  had  any 
authority  to  endorse  and  discount  the  bill  ?  The  Attorney-General  (Oibbs) 
and  Wilson,  showed  cause,  and  contended  that  the  power  of  attorney  gave  the 
Duffs  authority  to  receive  only,  and  not  to  negotiate  the  bill.  Erskine  and 
Gaselee,  contrk,  relied  on  the  words  to  '  transact  all  business/  as  giving  an  au- 
thority to  do  more  than  merely  to  receive,  and  contended,  that  the  endorsement 
was  only  a  substitution  of  other  persons  for  the  attorneys  themselves,  which 
the  power  enabled  them  to  make.  The  cases  of  Howard  v,  Baillie,  2  H.  Bl. 
618,  and  Gardner  v.  Bailie,  6  T.  B.  592,  were  referred  to  in  the  course  of  the 
argument  The  Court  was  of  opinion  that  the  power  to  transact  business  did 
not  authorize  the  Duffs  to  endorse  the  bill.  The  most  large  powers  must  be 
construed  with  reference  to  the  subject-matter.  The  words  '  aU  business/  must 
be  confined  to  all  business  necessary  for  the  receipt  of  the  money. 

That  case  is  precisely  in  point     The  authority  of  a  receiver  in  chancery  to 
distrain  is  not  disputed,  but  it  rests  on  totally  different  grounds. 
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BosANQUET,  J.  If  this  had  been  an  action  of  replevin,  and  the  defendant 
had  made  cognisance  as  bailiff  of  the  assignees,  his  aathoritj  might  have  been 
traversed ;  and  the  question  whether  he  had  authority  or  not,  depends  on  the 
construction  of  the  instrument  of  May  24, 1831.  But  the  nature  of  that  instm- 
ment  is  an  authority  to  the  tenants  to  pay,  not  to  the  defendant  to  distrain. 
The  authority  to  the  tenants  to  pay  might  perhaps  authorize  the  defendant  to 
demand,  because  his  receipt  is  to  be  a  discharge  to  the  tenants ;  but  authorities 
''^must  be  construed  strictly  with  reference  to  their  subject-matter,  and  r^gin 
here  there  is  no  power  to  distrain.  In  Murray  v.  East  India  Company,  ^ 
5  B.  &  Aid.  204,  it  was  held,  that  a  power  of  attorney,  authorizing  an  agent 
to  demand,  sue  for,  recover,  and  receive,  by  all  lawful  ways  and  means  what- 
soever, all  moneys,  debts,  and  dues  whatsoever,  and  to  give  sufficient  discharges, 
did  not  authorize  him  to  endorse  bills  for  his  principal.  This  case  b  distin- 
guishable from  that  of  receivers  in  Chancery,  because  they  are  appointed  by 
and  responsible  to  the  Court,  and  act  under  settled  rules.  The  present  is  a 
private  authority,  and  must  be  construed  in  the  ordinary  way. 

Alderson,  J.  I  am  of  the  same  opinion.  The  instrument  contains  an 
authority  to  the  tenants  to  pay,  and  to  the  defendant  to  give  a  dischaige,  and 
all  powers  necessary  for  those  purposes  are  implied  in  that  authority^  but  the 
authority  for  which  the  defendant  contends,  is  one  which  would  render  the 
assignees  responsible  to  the  tenants  in  respect  of  all  acts  done  by  the  defendant. 
That  would  be  an  authority  much  larger  than  is  necessary  for  the  purpose  of 
receiving  rents,  and  therefore  this  rule  must  be  discharged. 

Rule  discharged. 


♦HOPCRAFT  V.  KEYS.    Jan.  26.  [*618 

Defendant  having  only  a  defeasible  title,  demised  to  plaintiif  for  years :  before  the  first 
quarter's  rent  was  due,  plaintiff  was  evicted  by  title  paramount  to  defendant's,  and 
remained  out  of  possession  for  some  weeks ;  he  Uien  entered  again  under  a  new  agree- 
ment with  the  person  who  had  ericted  him  by  title  paramount : 

Held,  that  defendant  was  not  entitled  to  distrain,  and  that  the  eviction  might  be  giren  in 
evidence  on  the  issue  of  non  tenuit. 

Replevin. — ^The  defendant  made  cognisance  as  bailiff  of  Hawkins,  for  a 
quarter's  rent  of  a  house,  due  on  the  12tn  of  May,  1832,  from  the  pbiintiff  as 
tenant  to  Hawkins. 

The  plaintiff  pleaded  non  tenuit,  upon  which  issue  was  taken. 

It  appeared  at  the  trial  before  Tindal,  C.  J.,  that  Hopcraft  was  let  into  poe- 
session  by  Hawkins,  upon  the  12th  February,  1831,  as  tenant  for  one  year  cer- 
tain, at  a  rent  payable  quarterly ;  Hawkins  undertaking  to  finish  the  house  by 
a  certain  time,  and  to  give  Hopcraft  the  option  of  a  lease  at  the  end  of  the  year. 
But  Hawkins  himself  had  no  other  title  to  the  premises,  than  an  agreement 
with  one  Kent,  bearing  date  the  17th  September,  1830,  by  which  Kent  agreed 
to  grant  him  a  lease  after  Hawkins  should  have  finished  the  houses  described 
in  the  agreement ;  reserving  to  himself  an  express  power  of  re-entry,  and  avoid- 
ing the  agreement,  if  the  houses  were  not  completed  within  six  months  from 
the  date  of  the  agreement.  It  was  proved  at  the  trial,  that  the  houses  were 
not  finished  within  the  time,  and  that  Kent,  upon  the  2d  of  April,  which  was 
before  any  rent  became  due  from  Hopcraft  to  Hawkins,  reentered  for  the  con- 
dition broken,  and  turned  all  persons  found  upon  the  premises,  and  amongst 
others,  Hopcraft,  out  of  possession.  Kent  immediately  put  a  man  into  posses- 
sion of  Hopcraft's  house,  who  remained  there  for  five  weeks ;  after  which  Kent 
proceeded  to  finish  the  house,  which  took  up  eight  or  nine  weeks  more ;  and 


subsequently  to  this,  Hopcraft  took  the  house  from  Kent  upon  a  new 
"'agreement,  and  for  a  different  rent,  under  which  agreement  he  was  in 
possession  at  the  time  of  taking  the  distress. 


*i 
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It  was  contended  on  the  part  of  Hawkins^  that  aU  this  was  the  result  of  col- 
lusion between  the  plaintiff  and  Kent ;  but  that  point  was  left  to  the  jury, 
who^  being  of  opinion  there  had  been  no  fraud  or  collusion,  found  for  the 
plaintiff : 

A  rule  nisi  was  obtained  to  set  aside  this  yerdict,  on  the  ground  that  the 
plaintiff  having  taken  under  Hawkins,  was  estopped  to  say  he  had  no  title : 
Balls  V.  Westwood,  2  Campb.  11 ;  Parry  v.  House,  Holt  N.  P.  489 ;  Neave  t;. 
Moss,  1  Bing.  360 ;  Rogers  v.  Pitcher,  6  Taunt.  202 ;  Doe  v.  Lady  Smy the, 
4  M.  &  S.  347 ;  and  that  at  all  events  the  eviction  by  Kent  should  have  pleaded, 
and  could  not  be  given  in  evidence  on  the  issue  of  non  tenuit. 

Andrews,  Serjt.,  who  showed  cause,  admitting  that  a  tenant  may  not  in 
general  dispute  his  lessor's  title,  contended,  nevertheless,  that  he  may  show 
such  title  to  have  expired  before  the  time  of  the  distress :  England  d.  Sybum 
r.  Slade,  4  T.  R.  682 ;  Neave  v.  Moss,  Gravenor  v,  Woodhouse,  1  Bingh.  38 ; 
and  though  it  be  necessary  to  plead  the  eviction  where  the  lessor  himself  has 
dispossessed  the  lessee,  yet  where  the  lessor's  title  has  expired,  and  the  tenant 
actually  holds  under  another,  those  facts  may  be  properly  established  under  the 
issue  of  non  tenuit. 

Wild€  and  Coleridge,  Serjts.,  contrd,,  in  addition  to  the  cases  cited  upon  ob- 
taining the  rule  nisi,  referred  to  the  authorities  cited  in  Serjt.  Williams's  note  2 
to  Salmon  v.  Smith,  1  Wms.  Saund.  204,  to  show  that  the  eviction  of  the 
^cry  c-i  plaintiff  *by  Kent  ought  to  have  been  pleaded )  in  which  case  Hawkins 
^  might  have  been  prepared  with  evidence  to  show  collusion. 
TiNDAL,  C.  J.  I  hope  nothing  which  I  am  about  to  observe,  will  be  supposed 
to  break  in  upon  the  established  rule  of  law,  that  the  tenant  so  long  as  he  re- 
mains in  possession,  shall  never  be  allowed  to  dispute  the  title  of  the  land- 
lord from  which  such  possession  was  received.  But  upon  the  facts  proved  at 
the  trial  of  this  cause,  the  rule,  as  it  appears  to  me,  does  not  apply  to  the  pre- 
sent case ;  for  upon  the  whole  of  the  evidence,  Hopcraft,  at  the  time  of  the 
distress,  was  not  in  possession  under  any  tenancy  he  derived  from  Hawkins, 
but  under  a  new  and  distinct  holding  which  he  took  from  Kent,  at  a  period 
long  subsequent  to  the  time  when  Hawkins's  title  had  expired.  The  facts 
were  these :  Hopcraft  was  let  into  possession  by  Hawkins  upon  the  12th  of  Feb- 
ruary, 1831,  as  tenant  for  one  year  certain,  at  a  rent  payable  quarterly;  Haw- 
kins undertaking  to  finish  the  house  by  a  certain  time,  and  to  give  Hopcraft 
the  option  of  a  lease  at  the  end  of  the  year.  *  But  Hawkins  himself  had  no  other 
title  to  the  premises  than  an  agreement  with  Kent,  bearing  date  the  17th  of 
September,  1830,  by  which  Kent  agreed  to  grant  him  a  lease,  after  Hawkins 
should  have  finished  the  houses  described  in  the  agreement ;  reserving  to  him- 
self an  express  power  of  re-entry  and  avoiding  the  agreement,  if  the  houses  were 
not  completed  within  six  months  from  the  date  of  the  agreement.  It  was 
proved  at  the  trial  that  the  houses  were  not  finished  within  the  time,  and  that 
Kent,  upon  the  2d  of  April,  which  was  before  any  rent  became  due  from  Hop- 
craft to  Hawkins,  re-entered  for  the  condition  broken,  turning  all  persons  found 
upon  the  premises,  and  amo.ngst  others  Hopcraft,  out  of  possession.  Kent  im- 
*6161  ™^^^^^J  P^^  ^  °^^^  ^^^  possession  of  ^Hopcraft's  house,  who  remained 
^  there  for  five  weeks,  after  which  Kent  proceeded  to  finish  the  house, 
which  took  up  eight  or  nine  weeks  more,  and  subsequently  to  this,  Hopcraft  took 
the  house  from  Kent  upon  a  new  agreement  and  for  a  different  rent,  under  which 
he  was  in  possession  at  the  time  of  taking  the  distress.  All  this  might  indeed 
have  been  colourable,  and  the  result  of  collusion  between  the  tenant  and  the 
ground  landlord  to  get  rid  of  Hawkins ;  and  if  it  had  been  so,  no  doubt  it  would 
not  have  had  such  effect;  but  the  point  was  left  to  the  jury,  who  thought  there 
was  nothing  fraudulent  or  collusive.  I  thought,  therefore,  at  the  trial,  and  still 
think,  that  it  was  competent  for  the  plaintiff  to  show  that  his  landlord  had  a 
defeasible  title  only,  and  that  such  title  was  actually  defeated  before  any  rent 
became  due,  and  that  the  rule  above  adverted  to  could  not  apply  to  the  case 
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where  the  tenant  had  been  actually  turned  out  of  possesion,  and  kept  oat  a 
considerable  time,  and  afterwards  entered  under  a  new  agreement  bond  Jide  en- 
tered into  with  a  different  person. 

It  is  objected,  however,  that  such  evidence,  if  it  amounts  to  an  answer  to  the 
distress,  could  not  be  given  in  evidence  under  non  tenuit,  but  should  have  been 
pleaded  specially  as  on  eviction.  It  may  be  admitted,  that  in  ordinary  cases, 
an  eviction  must  be  specially  pleaded ;  but  here  the  only  question  was,  whether 
Hopcraft  held  as  a  tenant  to  Hawkins  at  the  time  of  the  distress,  not  whether 
he  had  been  tenant  to  him  on  former  and  different  occasions ;  and  this  was  ne- 
gatived by  the  evidence,  which  showed  that,  at  the  time  of  the  distress,  he  was 
in  upon  a  contract  bond  fide  entered  into  with  another  person  long  subsequent 
to  the  time  when  such  former  tenancy  was  determined.  Such  evidence  appears 
to  me  to  be  applicable  to  the  issue  upon  non  tenuitf  and  I  therefore  think  the  rule 
should  be  discharged. 

^Park,  J.     The  rule  by  which  a  tenant  is  precluded  from  contesting  r^i  7 
his  landlord's  title,  is  so  well  established  that  it  cannot  be  disturbed;  ■> 
but  I  put  this  case  on  the  ground  taken  by  my  Lord  Chief  Justice,  that  at  the 
time  of  the  distress  Hawkins's  title  had  expired,  and  the  plaintiff  did  not  at  that 
time  hold  as  his  tenant. 

BosANQUET,  J.  I  am  of  the  same  opinion.  All  collusion  in  this  case  has 
been  negatived  by  the  finding  of  the  jury.  The  question  is,  whether  the  plaintiff 
was  tenant  to  Hawkins  at  the  time  of  the  distress.  It  is  true  that  a  tenant 
cannot  dispute  his  landlord's  title,  but  he  may  show  that  the  title  has  expired. 
And  what  are  the  facts  here  ?  Kent  had  a  right  to  re-enter  on  the  2d  of  April, 
if  the  houses  were  not  finished  according  to  the  agreement  of  the  17th  Septem- 
ber. He  did  so,  and  turned  the  plaintiff  out.  It  was  not  necessary  that  the 
plaintiff  should  contest  the  right  of  Kent  to  enter,  whose  title  was  clear;  he 
went  out,  and  was  actually  out  of  possession  for  some  weeks.  It  has  been  eon- 
tended  that  this  eviction  ought  to  have  been  pleaded.  If  Hawkins,  during  the 
continuance  of  the  term  demised  by  him  to  the  plaintiff,  had  evicted  his  own 
lessee,  the  eviction  ought  to  have  been  pleaded.  But  when  his  title  had  ex- 
pired, in  consequence  of  which  the  plaintiff  had  been  turned  out,  and  had  again 
come  into  possession  under  a  new  and  distinct  demise  by  Kent,  it  appears  to 
me  that  he  was  entitled  to  give  that  matter  in  evidence  under  the  issue  of  non 
(enutt. 

Alderbon,  J.  I  am  not  free  fiSm  doubt  in  this  case,  but  as  the  rest  of  the 
Court  entertains  a  clear  opinion,  I  am  not  prepared  to  disagree. 

Eule  discharged. 


♦ALLAN  and  Another  v.  KENNING.    Jan.  28.  [*618 

"  Whereas,  W.  C.  is  indebted  to  you,  and  may  have  occasion  to  make  farther  pnrchssM 
from  yon,  as  an  indnoement  to  you  to  continne  yonr  dealings  with  him,  I  nndertake 
to  guarantee  you  in  the  sum  of  100<.  payable  to  you  in  default  on  the  part  of  the  said 
W.  G.  for  two  months :" 

Held,  a  oonUnuing  guaranty. 

Assumpsit  on  the  following  guaranty : — 

''  Gkntlemen, 

"  Whereas,  W.  Gonchman  is  indebted  to  you  in  a  sum  of  money,  and  may 
have  occasion  to  make  further  purchases  from  you,  as  an  inducement  to  you  to 
sell  him  such  goods,  and  continue  your  dealings  with  him,  I  hereby  agree  and 
undertake  to  guarantee  you  in  the  sum  of  100^.,  payable  to  you,  in  de&nlt  on 
the  part  of  the  said  W.  Couohman,  for  two  months. 

'<  July  24th,  1829.  J.  Ksnni50. 

"To  Messrs.  Allan." 
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The  declaration,  settioff  out  the  gaaranty  according  to  its  snpposed  legal 
effect,  stated  the  100/.  to  he  payahle  to  the  plaintiffii  on  two  months'  notice  of 
the  default  of  W.  Oouchman. 

At  the  time  of  the  guaranty  Gonohman  was  dealing  with  the  plaintiffs  at  a 
credit  of  four  months.  In  January,  1830,  he  failed,  t)eing  at  that  time  more 
than  1002.  in  debt  to  the  plaintiffii. 

At  the  trial  before  Tindal,  G.  J.,  it  was  contended,  on  the  part  of  the  defen- 
dant, this  guaranty  was  to  enure  for  two  months  only  from  the  time  it  was  given; 
but  the  Ghief  Justice  esteeming  it  a  continuing  guaranty,  a  verdict  was  found 
for  the  plaintifis,  which 

Jonesy  Seijt.,  obtained  a  rule  nin  to  set  aside,  and  enter  a  nonsuit  instead, 
upon  the  objection  taken  at  the  trial,  and  also  for  a  variance  in  the  declaration, 
contending  that,  by  no  construction  of  the  guaranty,  could  the  defendant  claim 
two  months'  time  for  payment  after  notice  of  Gouchman's  default }  for,  if  so, 
*6191  ^^  plaintiffs  *might  be  obliged  to  give  six  or  eight  months'  credit  in- 
-■  stead  of  two. 

Andrews  and  Stephen,  Serjts.,  who  showed  cause,  argued  that,  as  Gouchman 
was  dealing  at  a  credit  bf  four  months,  the  guaranty  would  have  been  useless  if 
it  were  to  secure  the  plaintiffs  for  no  more  than  two  months  from  its  date ;  and 
that,  as  to  the  alleged  variance  in  the  declaration,  it  was  the  only  exposition 
which  the  obscure  language  of  the  latter  part  of  the  guaranty  admitted  of. 
They  contended,  also,  that  this  objection  had  not  been  taken  at  the  trial,  and, 
therefore,  ought  not  to  be  entertained  now. 

Jones  having  been  heard  in  support  of  his  rule, 

Tindal,  G.  J.,  said,  I  entertain  no  doubt  that  this  is  a  continuing  guaranty, 
and  that  it  was  to  be  binding  on  the  defendant  till  the  parties  came  to  an  un- 
derstanding that  they  would  be  off. 

<' Whereas,  W.  Gouchman  is  indebted  to  you  in  a  sum  of  money,  and  may 
have  occasion  to  make  further  purchases,'' — it  is  to  be  observed  that  there  is 
no  limitation  of  time  for  such  purchases — ''  as  an  inducement  to  you  to  sell  him 
such  goods,  and  continue  your  dealings  with  him,  I  hereby  undertake  to  guar- 
antee yofi."  This  indicates  a  clear  intention  that  the  dealings  should  be  con- 
tinued until  further  notice. 

Is  there,  then,  any  variance  in  the  statement  of  the  defendant's  undertaking  1 
That  depends  on  the  natural  meaning  of  these  words,  '^  I  undertake  to  gua- 
rantee you  in  the  sum  of  100/.,  payable  to  you  in  default  on  the  part  of  the  said 
W.  Gouchman  for  two  months."  I  should  infer  from  these  words,  that  on  the 
default  of  W.  Gouchman  for  two  months,  the  defendant  would  immediately  be 
*6201  ^^^^^^  >  ^^^  ^^  ^^  alleged  in  the  declaration,  that  ^he  was  to  be  liable 
^  on  receiving  two  months'  notice  of  Gouchman's  default.  As  it  might 
not  be  possible  to  serve  the  defendant  with  immediate  notice,  that  construction 
might  protract  his  liability  beyond  the  period  intended.  It  seems  therefore 
that  the  statement  objected  to  is  a  variance.  But  as  it  is  not  agreed  whether 
the  objection  was  taken  at  the  trial,  instead  of  a  nonsuit  there  must  be  a  new 
trial  on  payment  of  costs  by  the  plaintiff;  however,  as  the  plaintiff  will  be 
permitted  to  amend,  it  will  be  better  that  the  defendant  should  consent  to  pay 
the  sum  sought  to  be  recovered,  deducting  his  costs  of  the  late  trial. 

The  rest  of  the  Gourt  concurring,  the  rule  was  made  absolute  for  a  new  trial. 

Rule  absolute  accordingly. 


PATTERSON  v,  POWELL.    Jan.  29. 

Notice  of  trial  given  by  an  attorney  who  has  omitted  to  take  out  his  oertifloate  is  irre- 
gular. 

Notice  of  trial  by  proviso  in  this  cause  having  been  given  by  one  who  was 
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an  attorney  duly  certified  at  the  commencement  of  the  cause,  bat  who  at  the 
time  of  the  notice  in  queBtion  had  failed  to  take  out  his  annual  certificate, 

Wilde  J  Seijt,  moyed  to  set  aside  the  notice  of  trial  as  irregular. 

Toddy y  Seijt.,  who  showed  cause,  contended  that  though  Uie  attorney  might 
be  liable  to  penalties  he  was  still  the  attorney  in  the  cause  till  another  was 
appointed  by  the  authority  of  the  Court.  If  a  cause  be  commenced  by  one 
who  is  not  an  attorney,  it  may  be  admitted  the  '''proceedings  are  irregu-  r^i^ni 
lar ;  but  when  the  cause  has  been  properly  commenced,  the  client  ought  *- 
not  to  suflfer  from  an  inadvertence  as  to  a  mere  fiscal  regulation  foreign  to  the 
merits  of  the  cause. 

Sedper  Curiam,  The  rules  of  the  Court  require  that  all  notices  in  a  cause 
shall  be  signed  by  an  attorney  in  the  cause.  Here  the  notice  wa»  signed  hy 
one  who  had  not  taken  out  his  certificate,  and  therefore  was  not  entitled  to 
practise  at  all.  What  difference  is  there  between  setting  aside  this  one  pro- 
ceeding, and  the  one  by  which  the  cause  is  commenced  ?  The  words  of  the 
statute  37  Qeo.  3,  c.  90,  s.  80,  are,  that  if  any  person  without  certificate  shall 
sue  out  any  writ,  or  carry  on  any  action,  he  shall  forfeit  50^. ;  and  by  s.  31, 
^'  every  person  admitted,  sworn,  and  enrolled  in  any  of  the  said  courts  as  therein 
mentioned,  who  shall  neglect  to  obtain  his  certificate  thereof,  in  the  manner 
before  directed,  for  the  space  of  one  whole  year,  shall  from  thenceforth  be  in- 
capable of  practising  in  his  own  name,  or  in  the  name  of  any  other  person,  in 
any  of  the  said  courts,  by  virtue  of  such  admission,  entry,  and  enrolment,  and 
the  admission,  entry,  and  enrolment  of  such  person,  in  any  of  the  said  courts, 
shall  be  from  thenceforth  null  and  void.''  Rule  absolute.(a) 

(a)  See  Weloh  v.  Pribble,  1  D.  &  R.  215. 
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1.  A  sum  contracted  for,  to  be  paid  as  an  annuity,  being  partly  secured  by  the  ^uufer 
of  a  policy  of  insurance  on  the  life  of  the  grantor,  was  in  the  annuity  deed,«incret8ed 
by  the  amount  of  the  annual  premium  on  the  policy,  which  the  grantee  coTenanted 
to  pay :  Held,  that  this  coTcnant  was  not  a  pecuniary  consideration  to  be  specified 
in  the  memorial,  and  that  the  amount  of  the  annuity  was  properly  described  in  the 
memorial  as  a  total  componnded  of  the  sum  originally  contracted  for  with  the  anniul 
premium  of  the  policy  added  to  it. 

2.  The  deed  by  wMch  the  annuity  was  granted,  contained  a  charge  on  a  rectory,  bat  a 
warrant  of  attorney  which  .accompanied  the  deed,  though  it  recited  the  deed,  gate 
no  authority  to  sequester  the  rectory:  Held,  that  the  deed  was  only  Toid  pro  tento, 
and  that  the  warrant  of  attorney  was  unimpeachable. 

8.  The  deed  recited  the  consideration  for  the  annuity  to  haye  been  paid  in  notes  tad 
soTereigns :  the  memorial  stated  it  to  hare  been  paid  in  notes :  Held  sufficient 

By  indenture  of  November  17th,  1828,  Gumey,  in  consideration  of  720/. 
paid  to  him  by  Faircloth,  as  it  was  recited,  partly  in  notes  of  the  Bank  of 
England  and  partly  in  sovereigns,  for  the  purchase  of  an  annuity  of  113/.  19<. 
6e/.,  covenanted  with  Faircloth  to  pay  him  such  annuity  for  ninety>nine  years 
if  Faircloth,  one  Spicer,  and  one  Luking,  or  either  of  them,  should  so  lo^ 
live.  By  the  same  deed  Gumey  charged  his  rectory  of  St.  Clement's  Danes,  in 
Middlesex,  with  the  payment  of  this  annuity,  giving  Faircloth  a  power  to  se- 
quester it  upon  any  of  the  quarterly  payments  of  the  annuity  being  in  arresr 
thirty  days.  Gumey  covenanted  not  to  vacate  the  living,  or  if  he  took  another 
in  exchange,  to  charge  the  substituted  rectory  with  this  annuity.  As  a  farther 
security,  a  policy  of  assurance  effected  on  Gumey's  life  for  1000/.  was  hy  the 
same  deed  assigned  to  Faircloth ;  Faircloth  covenanting  ?rith  Gumey  to  pty 
the  annual  premium  on  the  policy,  83/.  Ids.  Qd.  There  was  a  power  to  sell 
the  policy  if  it  should  become  necessary ;  the  surplus  produce  of  the  policy 
after  payment  of  all  arrears  and  charges  to  go  to  Gumey^  his  executors,  &6* 
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Faircloth  agreed  after  two  years,  upon  three  months'  notice,  to  accept  800/., 
together  with  all  arrears  and  costs  occasioned  by  non-payment  of  the  annuity, 
in  redemption  of  the  annuity.  In  the  recital  of  the  deed  it  was  stated  that 
Faircloth  had  agreed  to  defray  the  expense  of  preparing  and  engrossing  the 
securities,  and  enrolling  a  memorial  of  the  same. 

*6231  *^^  addition  to  this  deed  Qumey  executed  a  warrant  of  attorney  of  the 
J  same  date,  authorizing  Faircloth  to  enter  up  judgment  against  him  for 
1440Z.  and  costs.  The  warrant  of  attorney  recited  the  deed,  and  authorized 
Faircloth  to  sue  out  siich  execution  or  executions  as  he  should  think  fit  for 
any  arrears  of  the  annuity,  but  did  not  expressly  authorize  a  sequestration  of 
the  rectory,  or  refer  to  it  in  any  way  other  than  by  reciting  the  deed. 

The  memorial  stated  the  nature  and  date  of  the  instruments  by  which  the 
annuity  was  secured,  to  be,  '^  Indenture  or  deed  of  grant  of  annuity  of  the  17th 
of  November,  1828,''  and  "  Warrant  of  attorney  to  confess  judgment  for  the 
sum  of  1440/.  besides  costs  of  suit :  same  date."  And  the  consideration,  and 
how  paid,  "  Seven  hundred  and  twenty  pounds  paid  in  notes  of  the  Governor 
and  Clompany  of  the  Bank  of  England ;"  which  was  according  to  the  &ot. 

Faircloth  died  in  December,  1828. 

Ourney  having  deposed  that  he  had  stipulated  to  receive  800/.  for  the  con- 
sideration of  the  said  annuity,  he,  Gumey,  paying  the  reasonable  expenses  of 
preparing  the  securities,  but  that  Faircloth's  agent  had  deducted  80/.  for  the 
expenses,  of  which  he  had  never  rendered  any  account,  leaving  Gumey  only 
720/.  to  receive ;  and  that  it  was  the  consideration  of  the  grantee's  paying  the 
premium  on  the  policy,  and  nothing  else,  which  induced  him  to  increase  the 
annuity  to  113/.  19».  6</., 

Stepheny  Serjt.,  obtained  a  rule  nisi  calling  on  Faircloth's  representatives  to 
show  cause  why  the  warrant  of  attorney  ffiven  as  above,  and  the  judgment 
signed  and  entered  up  thereon,  should  not  be  set  aside,  and  why  the  deed  of 
annuity  should  not  be  delivered  up  to  the  defendant  or  his  attorney,  to  be  can- 
celled on  the  following  grounds : — First,  that  the  memorial  of  the  deed  did  not 
mention  the  covenant  by  the  plaintiff  to  pay  the  annual  premium  of  83/.  19«. 
4^^24*1  ^-  ^P^^  ^^  policy  for  '*'1000/.  assigned  to  him  by  the  defendant,  the 
^  same  being  a  substantive  part  of  the  consideration  for  which  the  annuity 
was  granted.  Secondly,  that  if  it  was  not  necessary  to  mention  that  covenant, 
the  deed  should  have  been  memorialized  as  granting  an  annuity  of  80/.  only, 
and  not  of  113/.  198.  6d  Thirdly,  that  no  memorial  had  been  enrolled  of  the 
assignment  of  the  policy.  Fourthly,  that  Norton,  the  attorney  of  the  plaintiff, 
misapplied  80/.,  part  of  the  consideration  money  for  the  a^nnuity,  and  omitted 
to  insert  the  same  in  the  deed  and  memorial  as  part  of  the  real  consideration 
money.  Fifthly,  that  the  deed  recited  the  720/.,  the  alleged  consideration 
money,  to  have  been  paid  in  notes  and  sovereigns,  but  the  memorial  mentions 
notes  only.  Sixthly,  that  the  deed  contained  a  charge  on  the  Rectory  of  St 
Clement  Danes,  whereof  the  defendant  was  then  rector. 

Gurney  having  now  filed  an  affidavit  which  afforded  some  colour  for  sup- 
posing that  the  rule  had  been  obtained  on  his  behalf  (see  ante,  p.  456),  the 
Court  consented  to  hear 

Wildey  Serjt,  in  answer  to  the  objections  thus  raised  to  the  validity  of  the 
annuity. 

With  respect  to  the  fourth  objection.  Brown,  Gurney's  agent,  deposed 
that  Gumey  had  proposed  to  grant  an  annuity  of  80/.  for  the  sum  of  800/. ;  but 
that  Faircloth  required  the  assignment  of  the  policy  of  assurance  as  a  security ; 
that  the  annuity  should  be  increased  by  33/.  19<.  6c/.,  the  annual  premium  on 
the  policy,  Faircloth  covenanting  to  pay  the  premium,  and  to  defray  all  the  ex- 
pense of  preparing  the  securities,  upon  Gumey's  consenting  to  take  720/.  for 
the  annuity,  instead  of  800/.;  that  these  terms  were  explained,  and  fiiUy 
assented  to  by  Gumey;  that  the  money  was  paid  in  notes ;  and  that,  upon  the 
execution  of  the  deed,  the  parties  forgot  to  erase  the  words  ''  and  tovereigns,'* 
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As  to  the  first  and  second  objections,  it  was  contended  *that  it  is  not  p^^^^ 
necessary,  under  the  63  Oeo.  8^  c.  141,  to  state  in  the  memorial  any  ^ 
other  than  the  pecuniary  considerations  for  granting  the  annuity.  In  Terns  p. 
Smith,  3  B.  &  Al.  206,  Abbott,  C.  J.,  says,  '^  It  is  only  necessary  to  read  the 
schedule,  the  seyenth  column  of  which  has  these  words: — 'Consideration,  and 
hew  paid/  It  is  obyious,  therefore,  that  the  consideration  there  spoken  of  b  a 
consideration  which  can  be  paid.  The  clause  for  redemption  cannot,  therefoie, 
come  within  the  schedule ;  and,  if  anything  not  specified  in  the  schedule  be 
necessary,  the  schedule  itself  would  be  worse  than  uselete." 

If  it  be  unnecessary  to  specify  the  clause  for  redemption,  it  must  be  equally 
so  to  set  out  particular  coyenants. 

As  to  the  third, — ^in  Morris  v.  Jones,  2  B.  &  0.  232,  it  was  held  unneces- 
sary to  specify  in  the  memorial  the  assignment  of  a  policy  of  assurance,  by  way  of 
collateral  security,  even  where  that  assignment  was  by  a  separate  deed;  d/or- 
tiori  it  must  be  unnecessary  where  the  assignment  in  contained  in  the  deed 
pointed  out  by  the  memorial. 

As  to  the  Mb  objection, — ^if  the  payment  were  made  in  money,  it  is  immate- 
rial whether  it  was  paper  money  or  coin.  The  object  of  the  statute;  in  requir- 
ing a  memorial  of  the  mode  of  payment,  was  to  prevent  the  borrower  from 
being  paid  in  goods,  which  he  could  only  sell  at  a  sacrifice. 

With  respect  to  the  sixth, — ^it  must  be  admitted  that  the  charge  on  the  rectory 
is  void;  Newland  v.  Watkin,  9  Bingh.  113,  and  the  authorities  there  refeired 
to  :  but  the  deed  is  only  void  pro  tanto,  and  stands  good  in  all  other  respects* 
Mouys  V.  Leake,  8  T.  R.  411.  And  upon  an  application  to  cancel  an  annuity 
deed,  the  Court  has  a  discretionary  power  to  ded  with  the  case  according  to 
justice.     Girdelstone  v,  Allan,  1  B.  &  C  61. 

*  Stephen.  The  payment  of  the  premium  on  the  policy  by  the  grantee  r^cgoG 
was  part  of  the  pecuniary  consideration  moving  Oumey  to  the  grant :  I- 
for  it  is  the  same  thing  whether  money  be  paid  to  the  grantor,  or  paid ybr  him; 
particularly  where  the  object  of  the  grantor,  in  raising  money,  is  to  relieve  him- 
self from  difficul^es :  and  Gumey  expressly  deposes,  that  but  for  the  covenant 
by  the  grantee  to  pay  the  premium,  an  annuity  of  113/.  19s.  M.  instead  of  80A 
would  not  have  been  granted. 

With  respect  to  the  mode  of  payment,  the  grantee  is  estopped  by  his  deed 
to  say  that  it  was  not  in  notes  and  sovereigns :  the  memorial,  therefore,  cannot 
be  said  to  state  the  payment  according  to  the  fact.  The  memorial  indeed 
would  be  useless  for  the  purpose  of  giving  a  clue  to  the  transaction,  and  migbt 
even  mislead,  if  it  did  not  pursue  the  statement  in  the  grant;  and  though  the 
discrepancy  here  may  appear  to  be  slight,  yet  it  is  impossible  to  draw  any  line, 
and  facts  or  writings  may  be  misstated  to  a  mischievous  extent  if  the  Courts 
allow  any  departure  from  the  precise  enactment  of  the  statute. 

But  the  charge  on  the  rectory  is  clearly  void :  Shaw  v.  Pritchard,  10  B. 
&  C.  241 ;  Flight  v.  Salter,  1  B.  &  Ad.  673 ;  Gibbons  v.  Hooper,  2  B.  A  Ad. 
734 :  and  if  so^  the  covenant  to  pay  the  annuity  and  the  warrant  of  attonej 
must  also  fall  to  the  ground;  for  the  charge  on  the  rectory  is  the  principal secQ- 
rity;  the  covenant  to  pay  and  the  warrant  of  attorney  are  only  accessories;  the 
accessory  must  follow  the  fate  of  its  principal ;  and  no  one  shall  be  permitted 
to  do  indirectly  what  he  cannot  do  directly :  Doe  dem.  Mitchinson  v.  Carter,  8 
T.  R.  57,  300.  But  if  the  covenant  to  pay,  and  the  warrant  of  attorney  to  en- 
force it,  be  allowed  to  stand,  the  grantee  may  issue  a  sequestration  against  the 
rectory,  and  so  obtain  indirectly  what  the  deed  is  not  allowed  to  secure  to  him 
directly.  In  *Mouys  v.  Leake,  the  Court  refused  to  cancel  the  deed ;  ^^^27 
but  at  that  time  it  had  not  been  expressly  determined  that  a  charge  ^ 
on  the  rectory  was  void,  and  Lord  Kenyon  abstained  from  deciding  the  point. 

TiNBAL,  C.  J.  Upon  this  motion  for  setting  aside  an  annuity  granted  by 
the  defendant,  and  a  judgment  for  securing  it,  entered  up  under  warrant  of  at- 
torney, the  first  objection^  which  involves  also  the  second,  is,  that  unless  the 
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ooyenant  of  the  plaintiff  for  paying  the  premium  of  the  insurance  be  deemed  an 
essential  part  of  the  consideration  for  granting  the  annuity,  it  must  be  deemed 
an  annuity  for  80^.,  and  not  for  113^.  Ids.  6d. ;  and  if  it  be  an  essential  part  of 
the  consideration,  it  ought  to  have  been  specified  in  the  memorial.  It  is  said 
that  this  covenant  was  a  moving  cause  for  the  grant  of  the  annuity :  but,  are 
moving  causes  of  such  a  nature,  considerations,  within  the  meaning  of  the  act, 
to  be  specified  upon  the  memorial  ?  The  words  of  the  act  are,  ^*  that  the 
memorial  shall,  among  other  things,  contain  the  pecuniary  consideration  or  con- 
siderations for  granting  the  annuity,  in  the  form  or  to  the  effect  following." 
Then  follows  a  general  form  of  the  memorial }  and  one  of  the  columns  is  headed, 
<' Consideration,  and  hoiwpaid." 

In  any  ordinary  meaning  of  these  words,  this  covenant  cannot  be  considered 
as  a  pecuniary  consideration ;  and  in  Buckridse  v.  Flight,  6  B.  &  C.  58,  Abbott, 
C.  J.,  says,  ^'  It  is  not  required  that  there  should  be  a  memorial  of  the  trans- 
actum,  but  of  the  instrument  whereby  the  annuity  is  granted  and  secured  :"  in 
Morris  v.  Jones,  2  B.  £  0.  235, — ^'  It  appears,  both  from  the  words  of  the  enact- 
ing' clause,  and  from  the  general  form  of  memorial  given,  that  the  pecuniary 
inaoQi  consideration  is  the  only  consideration  ^contemplated  by  the  legisla- 
^^J  ture :"  and  in  Yems  v.  Smith,  3  B.  &  Al.  208,—"  If  anything  not  spe- 
cified  in  the  schedule  be  necessary,  the  schedule  itself  would  be  worse  than  use- 
less." In  Morris  v.  Jones,  which  has  a  strong  reference  in  its  facts  to  the  pre- 
sent case,  it  was  agreed  between  the  grantor  of  an  annuity  and  the  grantee,  that 
the  latter  should  aavance  a  specific  sum  of  money  upon  annuity  (to  yield  to  the 
grantee  7  per  cent,  per  annum),  secured  upon  landed  estates,  of  which  the 
grantor  was  tenant  for  life ;  and  that,  for  securing  the  sum  advanced,  certain 
policies  of  assurance  already  effected  on  his  life  should  be  assigned  to  the 
grantee.  The  amount  of  the  annual  sums  payable  was  fixed  at  a  sum  composed 
of  7  per  cent,  upon  the  principal  sum  advanced,  and  the  amount  of  the  annual 
premiums  payable  on  the  policies  to  be  assigned ;  and  in  the  deed  of  grant  this 
was  stated  to  be  the  annuity  granted.  The  policies  were  assigned  by  a  separate 
deed  :  and  there  was  a  stipulation  in  it,  that  they  should  be  reassigned  to  the 
grantor  whenever  he  redeemed  the  annuity.  In  the  memorial,  the  principal 
sum  advanced  was  stated  to  be  the  consideration  paid;  and  the  annuity  to  be  the 
annual  payment  reserved  by  the  deed ;  but  the  assignment  of  the  policies  was 
not  mentioned.  It  was  held,  that  it  was  not  necessary  to  mention  the  latter 
deed  in  the  memorial,  and  that  the  principal  sum  advanced  was  properly  stated 
to  be  the  consideration  paid  for  the  annuity.  Upon  the  third  objection,  there- 
fore, that  case  is  stronger  than  the  present,  because  the  policies  were  assigned 
by  a  separate  deed.  Inasmuch,  then,  as  the  memorial,  in  the  present  case,  sets 
forth  the  deed  which  contains  the  assignment  of  the  policy,  I  cannot  consider  it 
in  that  respect  insufficient.  Neither  upon  the  words  of  the  statute,  nor  upon  the 
*6291  ^^^^^^i^^y  ^^^  °P^°  ^^^  reason  of  the  thing,  is  more  *neces8ary,  with  re- 
^  ference  to  the  consideration  or  the  assignment  of  the  policy. 

That  disposes  of  the  first  three  objections. 

The  fourth  is  a  mere  question  of  &ct ;  but  we  should  be  very  careful  how  we 
proceed  where  an  annuity  has  been  paid  without  objection  for  such  a  length  of 
time.  In  Ex  parte  Maxwell,  2  East,  85,  Lord  Kenyon  refused  to  interfere 
where  the  annuity  had  been  paid  for  more  than  six  years  after  the  death  of  the 
grantee :  he  said,  "  I  know  not  where  such  a  mischief  is  to  stop,  if  this  could  be 
permitted.  This  may  be  the  only  provision  made  for  the  younger  branches  of  a 
family.  The  legislature,  for  the  safe^rd  of  the  subject  in  their  personal 
dealings  with  each  other,  have  thought  it  wise  to  pass  a  statute  of  limitation  to 
personal  actions.  I  know  not  why  that  should  be  disresarded  in  this  more  than 
in  other  instances."  And  in  Barber  v.  Ghimson,  4  B.  £  Aid.  281,  Holroyd,  J., 
said,  "In  a  proceeding  on  a  penal  clause,  it  ought  clearly  to  appear  that  the 
practices  have  been  such  as  clearly  to  show,  on  the  part  of  the  grantee  or  his 
agent,  some  misconduct  which  has  been  prejudicial  to  the  grantor.'' 
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Here,  it  is  trae,  the  annuity  baa  been  paid  only  five  yean :  but  one  of  the 
parties  is  dead ;  and,  after  all,  it  comes  to  a  question  of  fact,  on  wbicb  Onmej 
and  Brown  make  different  statements ;  in  wbicb  case,  according  to  the  ordinary 
practice,  we  must  take  tbe  last  affidavit  as  an  answer. 

That  brings  me  to  tbe  fiftb  objection,  tbat  tbe  deed  states  tbe  consideration  to 
have  been  paid  in  notes  and  sovereigns,  tbe  memorial,  in  notes  only. 

At  tbis  distance  of  time,  tbat  would  be  a  subtle  objection  on  wbicb  to  vacate 
tbe  grant  of  an  annuity ;  but  we  must  allow  it,  if  it  rests  on  sufficient  gronnd. 
Now,  tbe  '''deed  must  bave  been  prepared  before  tbe  parties  met  to  eze-  rtgoA 
cute  it ;  and,  at  tbe  time  tbe  deed  was  prepared,  a  doubt  perbaps,  existed  ^ 
in  tbe  mind  of  tbe  draftsman,  wbetber  tbe  money  would  be  paid  in  notes  or 
sovereigns :  be  adapts  tbe  language  of  tbe  instrument  to  eitber  event,  and, 
witbout  furtber  examination,  tbe  deed  is  executed.  But  notwithstanding  such 
an  expression  in  tbe  deed,  is  there  any  rule  which  prevents  tbe  parties  from 
showing  how  tbe  money  was  actually  paid  7  I  know  of  none,  and  I  can  see  no 
objection  to  their  showing  that  it  was  paid  in  notes. 

The  last  objection  is,  that  tbe  deed  contains  a  charge  on  tbe  rectory.  No 
doubt,  such  a  charge  cannot  be  supported  3  but  the  circumstance  that  such  a 
charge  is  inoperative  will  not  avoid  those  piurts  of  the  deed  which  are  good ;  nor 
can  we,  because  the  deed  contains  such  a  charge,  set  aside  tbe  warrant  of  at- 
torney ;  because  many  cases  have  decided  that  the  warrant  of  attorney  is  ob- 
jectionable only  where  it  contains  an  express  reference  to  a  sequestration,  but 
legal  where  it  refers  only  to  other  modes  of  execution.  I  think,  therefore,  that 
tbis  rule  should  be  discharged  with  costs. 

Park,  J.  I  am  of  opinion  tbat  the  charge  on  the  rectory,  although  it 
cannot  be  supported,  does  not  avoid  tbe  other  parts  of  tbe  deed.  And  as  to 
the  warrant  of  attorney,  two  recent  cases  expressly  point  at  the  distinction  on 
which  we  now  act.  In  Flight  v.  Salter,  1  B.  &  Adol.  673,  the  warrant  of  at- 
torney expressly  authorized  the  party  to  proceed  by  way  of  sequestration,  and 
the  warrant  was  held  void;  while  in  Newland  v.  Watkin,  9  Bingb.  113,  a  party 
who  held  a  warrant  of  attorney  witbout  such  a  clause  was  held  entitled  to  set 
aside  a  judgment  entered  up  by  another  creditor  under  a  warrant  containing  the 
clause. 

*With  respect  to  the  omission  to  specify  in  tbe  memorial  the  cove-  rtgQ|^ 
nant  to  pay  the  premium  on  the  policy,  Morris  v,  Jones  is  a  case  *- 
expressly  in  point. 

So,  upon  the  question  of  fact ;  Mootham  v,  Howe,  7  Taunt.  596,  and  Ex 
parte  Maxwell,  are  decisive  to  show  the  caution  with  which  the  Court  ought  to 
proceed  after  an  annuity  has  been  paid  so  long,  and  one  of  the  parties  has 
ceased  to  live.  In  Mootham  v,  Howe,  where  tbe  application  to  set  aside  an 
annuity  was  made  eleven  years  after  the  grant,  the  Court  said,  ''  The  time  of 
the  statute  of  limitations,  too,  is  passed,  and  that  gives  them  a  quietus."  And 
in  Ex  parte  Maxwell,  Lord  Kenyon  was  indignant  at  the  application  being 
made  so  long  after  the  death  of  tbe  grantee. 

The  objection  as  to  notes  and  sovereigns  is  too  trumpery  to  merit  any  obser- 
vation.    1  think  the  rule  should  be  discharged  with  costs. 

BosANQtJET,  J.  I  am  of  the  same  opinion.  Upon  tbe  result  of  the  affida- 
vits, it  appears  tbat  Gumey  proposed  to  raise  a  sum  of  800/.,  and  was  content 
to  grant  for  it  an  annuity  of  oOZ. :  that,  to  prevent  disputes,  the  grantee  offered 
to  give  720/.  and  to  pay  all  the  expenses ;  but  to  secure  the  keeping  up  of  a 
policy  of  assurance  on  Gumey'slife,  which  was  assigned  as  a  collateral  security, 
it  was  agreed  that  tbe  grantee  should  covenant  to  pay  the  annual  premium  on 
the  policy,  and  tbat  the  annuity  should  therefore  be  increased  by  the  amount 
of  tbe  premium,  38/.  19s.  M.,  making  in  the  whole  113/.  19s.  M. 

That  gets  rid  of  the  objection  tbat  the  amount  of  tbe  consideration  has  not 
been  trdy  stated  in  the  memorial,  and  that  a  part  of  the  consideration  was 
retained. 
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n^a-i  *Aiid  I  cannot  think  that  the  covenant  to  pay  the  premium  comes 
^  within  the  meaning  of  the  pecuniary  consideration  required  by  the 
statute  to  be  specified  in  the  memorial. 

As  to  the  alleged  variance  between  the  deed  and  the  memorial  on  the  mode 
of  payment  by  notes  or  sovereiffns,  the  consideration,  as  actually  paid,  is  truly 
statea  in  the  memorial.  The  ODJection,  therefore,  must  be  founded  either  on 
the  2d  or  the  4th  section  of  58  G-.  3,  c.  141.  Now  the  second  section  requires 
that  the  memorial  shall  state  the  pecuniary  consideration  for  the  grant,  but 
does  not  provide. for  the  case  of  any  error  in  the  deed.  The  fourth  requires 
that  if  any  part  of  the  consideration  be  received  in  goods,  it  shall  appear  on 
the  memorial.  But  there  is  no  pretence  to  say  that  any  part  of  the  considera- 
tion here  was  received  in  goods.  There  can  be  no  ground  therefore  for  yield- 
ing to  such  an  objection. 

The  charge  on  the  rectory,  though  not  sustainable,  does  not  affect  the  rest  of 
the  instrument,  because  it  is  independent  of  the  grant  of  annuity  3  and  as  to  its 
not  affecting  the  warrant  of  attorney,  Newland  v.  Watkin  is  a  case  in  point.  It 
does  not  foUow  that  an  illegal  use  will  be  made  of  an  instrument  in  which  the 
power  of  sequestration  is  not  referred  to ;  but  where  such  a  power  is  expressly 
mentioned,  it  may  be  presumed  that  the  party  will  avail  himself  of  it. 

Aldebson,  J.  I  am  of  the  same  opinion.  The  first,  second,  third,  and 
fifth  objections  resolve  themselves  into  one,  namely,  that  the  consideration  is 
not  stated  in  the  memorial  in  the  way  required  by  the  statute.  But  the  state- 
ment required  by  the  statute  is  a  statement  of  the  pecuniary  consideration  for 
the  annuity ;  and  I  am  of  opinion  that  this  covenant  to  pay  the  premium  of 
the  policy  of  the  insurance  does  not  fall  within  the  meaning  of  a  pecuniary 
^AOQ-i  consideration.  And  there  is  good  reason  *why  the  statute  should  dis* 
-■  tinguish  between  the  various  considerations,  and  not  load  the  memorial 
with  more  than  is  necessary  to  give  that  clue  to  the  entire  contents  of  the  deed 
which,  according  to  Growther  v,  Wentworth,  6  B.  &  C.  366,  it  was  the  object 
of  the  legislature  to  attain.  ^'  By  the  fifth  section  of  58  G.  8,''  says  Bayley,  J., 
<'  the  grantee  of  the  annuity  may  obtain  a  copy  of  the  deed  of  grant,  and  he 
may  thereby  be  furnished  with  a  full  description  of  it,  provided  he  be  enabled 
by  the  information  required  by  the  second  section  to  obtain  that  copy  at  the 
public  office.'' 

With  respect  to  the  alleged  discrepancy  between  the  statement  of  payment 
in  notes  and  sovereigns,  and  of  payment  in  notes  only,  in  most  deeds  Uie  man- 
ner in  which  the  pecuniary  consideration  is  paid  does  not  appear.  In  that,  the 
memorial  is  required  to  be  more  explicit;  but  it  is  sufficient  if  the  statement  in 
the  memorial  be  according  to  the  fact. 

The  fourth  objection  is  answered  on  the  affidavits.  The  sixth  applies  to  the 
charge  on  the  rectory,  with  respect  to  which  I  aeree  with  the  rest  of  the  Court. 
In  Mouys  v.  Leake,  8  T.  B.  411,  where  in  a  deed  of  grant  of  rent-charge  out  of 
a  benefice,  the  grantor  also  covenanted  personally  to  pay  the  rent-charge  or 
annuity,  and  gave  a  warrant  of  attorney  to  confess  judgment  as  a  collateral 
security  for  payment,  the  court  refused  to  order  the  deeds  to  be  delivered  up  to 
be  cancelled.  Rule  discharged  with  costs. 


*634]      *COOPER  V,  LEAD  SMELTING  COMPANY.    Jan.  29. 

Upon  aa  issue  xmder  the  interpleader  act,  where  money  is  paid  into  Court  to  abide  the 
event,  the  snooessful  party  is  not  allowed  to  take  the  money  out  of  Court  after  ver- 
dict and  before  judgment 

This  was  an  issue  directed  by  the  Court  under  the  Interpleader  Act.  The 
company  had  paid  the  moneys  into  Court  to  abide  the  event.  A  verdict  having 
been  given  for  the  plaintiff^  before  judgment  was  signed, 
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JoncBf  Seijt,  applied  for  the  money  to  be  paid  out  of  Conrt^  stating  that,  in 
general,  on  feigned  issnes  judgment  is  not  entered. 

JSedper  Curiam.  The  rule  cannot  be  granted  in  this  case  till  judgment  has 
been  signed  on  the  feigned  issue.  The  object  of  the  prooeedine  is  to  secure  in 
future  the  company  Twho  are  ready  to  pay  die  money  to  eiwer  of  the  two 
claimants)  from  the  auverse  claims  of  both  parties  to  the  issue.  By  the  second 
section  of  the  Interpleader  Act  the  judgment  is  made  final  and  conclusive.  Till 
judgment  is  signed  the  company  are  not  completely  secured  from  a  future  de- 
mand by  the  assignees  who  have  failed  in  the  issue ;  and,  there&re,  until  that 
period,  the  money  cannot  be  paid  out  of  Court. 


♦WORLEY  «.  BLUNT.    Jan.  SI.  [*635 

The  demandant  having  omitted  to  set  forth  his  pedigree  upon  the  count  in  a  writ  of 
right,  the  Court  refused  to  allow  him  to  amend,  even  upon  an  affidavit  of  merits,  ud 
that  the  omission  had  been  occasioned  by  the  oversight  of  an  experienced  pleader  at 
the  bar. 

This  was  a  writ  of  right,  in  which  the  demandant  counted  as  nephew  and 
heir  of  the  ancestor  last  seised,  without  deducing  his  pedigree,  and  showing 
how  he  was  heir.  An  omission  which  has  been  held  &tal.  Blade  v.  Bowknd, 
2  B.  and  P.  677. 

Stephen,  Seijt.,  moved  to  amend  the  count  in  this  respect  upon  an  affidavit 
that  the  omission  was  occasioned  by  the  oversight  of  an  experienced  pleader  at 
the  bar,  who  had  been  employed  to  draw  the  count,  and  wno,  from  the  infire- 
quency  of  proceedings  by  writ  of  right,  was  not  aware  of  the  necessity  of 
setting  out  the  demandant's  pedigree  upon  the  face  of  the  count. 

There  waa  also  an  affidavit  as  to  the  nature  of  the  demandant's  title,  who,  it 
was  alleged,  had  commenced  proceedings  |as  soon  as  he  oould,  and  sought  to 
disturb  a  possession  of  no  more  than  thirty  years'  duration. 

The  Court  referred  to  Dumsday  v.  Hughes,  3  B.  and  P.  453,  where  a  similar 
application  had  been  rejected,  and  to  the  uniform  practice  of  this  Court  torefase 
amendments  in  writs  of  right ;  but 

Stephen  referring  to  Webb  v.  Lane,  5  Bingh.  285,  where  a  blank  was  allowed 
to  be  filled  up  with  the  word  etplees,  and  to  Goore  v.  Goore,  Boscoe,  Real  Act, 
179,  where  Wood  B.  in  the  Common  Pleas  of  Lancaster  allowed  the  demand- 
ant to  insert  the  word  rxght,  which  had  been  omitted  in  the  count  ]  and  being 
urgent  that  the  principle  of  the  decisions  against  amendment  should  be  re- 
considered )  the  Court  with  some  reluctance  granted  a  rule  nisi. 

*Gouttmmy  Seijt.,  who  showed  cause,  relied  on  the  uniform  practice  of  r^^a 
this  Court  to  refuse  amendments  in  writs  of  right,  and  referred  to  Dums-  ^ 
day  V.  Hughes ;  Charlwood  v.  Morgan,  1 N.  B.  64 ;  Hull  v.  Blake,  4  Taunt,  572; 
Adams  v.  Padway,  1  Marsh.  602 ;  and  Tooth  v.  Bodington,  1  Bingh.  208,  in 
support  of  that  proposition.  In  Webb  v.  Lane  the  tenant  had  improperly 
signed  judgment  for  a  mere  blank  in  the  count,  which  might  be  ascribed  to  a 
clerical  error ;  and  G^ore  v.  Goore  was  decided  in  an  inferior  court  contrary  to 
Slade  V.  Dowland,  5  B.  and  P.  577,  a  decision  by  Lord  Alvanley  and  the  whole 
of  this  Court. 

Stephen,  Sexity  contended  Kf,  considerable  length,  and  with  much  bstancc, 
that  the  principle  on  which  amendments  were  refused  in  writs  of  right  could 
not  be  sustained.  It  might  be  expedient  that  the  practice  of  interfering  with 
long  possession  by  writs  of  right  should  be  abolished  by  the  legisLiture;  bat 
afl  long  as  it  was  permitted  to  form  a  part  of  the  law,  the  Courts  were  bound  to 
view  it  in  the  same  light  as  any  other  legal  proceeding.  It  oould  not  be  correct 
to»y  that  the  Courts  favoured  or  discountenanced  any  legal  course  of  pro- 
ceeding; the  same  justice  must  be  administered  in  all;  and  if  amendments 
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were  allowed  in  personal  actions,  they  ought  equally  to  be  allowed  in  real.  The 
Courts  could  not  discriminate  between  rights  established  by  law,  but  were 
bound  to  give  equal  effect  to  all ;  and  it  would  in  any  case  be  contrary  to  the 
principles  of  justice  that  a  suitor  should  fail  from  the  ignorance  or  inadvertence 
of  his  professional  adviser. 

The  decisions  in  Webb  v,  Lanei  and  GU>ore  v.  Gx>ore,  showed  that,  at  least^ 
the  practice  had  not  been  uniform ;  and  in  Dumsday  v.  Hughes  the  Court  ex- 
"^6371  P^^^^y  refused  *to  amend  on  account  of  the  insufficiency  of  the  affidavit 
-'  on  which  the  amendment  was  prayed.  Here  the  affidavit  showed  that 
there  had  been  no  laches  on  the  part  of  the  demandant,  and  the  Court  would 
not  punish  him  for  a  mistake  which  he  had  no  means  of  avoiding. 

TiNOAL,  C.  J.  I  have  always  understood  it  to  be  an  established  rule  of  this 
Court,  that  after  an  error  pointed  out,  a  writ  of  right  is  not  allowed  to  be 
amended.  It  was  so  considered  by  Serjeant  Williams,  whose  work  is  now  es- 
teemed a  text  book  of  our  law,  and  it  is  not  to  be  said  that  this  rule  has  been 
established  on  an  erroneous  principle. 

The  objection  to  permitting  an  amendment  in  such  cases  is  twofold  :  one  is, 
that  it  would  tend  to  relax  that  vigilance  which  ought  always  to  attend  the 
assertion  of  contested  claims ;  for  it  is  essential  to  justice  that  the  claimant 
should,  if  possible,  come  to  the  Court  within  such  time  as  his  opponent  may 
reasonably  be  expected  to  be  furnished,  if  at  all,  with  the  evidence  on  which  he 
may  defend  his  right.  The  other  objection  arises  on  the  peculiar  form  of  a 
writ  of  right,  in  which  the  tenant  can  often  take  no  other  course  than  that  of 
joining  the  mise  upon  the  mere  right;  in  that  case  he  must  begin,  expose  his 
whole  title,  which  the  claimant,  having  thus  obtained  a  knowledge  of,  may  come 
the  next  year  prepared  to  claim  such  a  portion  of  the  property  as  may  appear 
to  him  to  be  the  least  secure.  The  proceeding,  therefore,  is  one  which  has  no 
claim  to  favour. 

I  look  now  at  what  has  been  done  on  these  occasions  by  successive  judges, 
and  I  find  that  this  application  has  been  uniformly  rejected. 

In  Dumsday  v.  Hughes,  3  6.  and  P.  453,  the  amendment  sought  was  pre- 
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cisely  the  same  as  on  the  present  occasion.  Lord  '^'Alvanley  then  presided 
in  this  Court;  a  judge  well  versed  in  the  law  of  real  property, and  who, 
from  his  connexion  with  courts  of  equity,  might  be  supposed  rather  to  lean  to 
applications  of  this  nature  than  to  entertain  a  disposition  to  resist  them ;  and 
yet  the  Court  discharged  the  rule,  although,  as  in  the  present  case,  there  was 
an  affidavit  in  support  of  the  amendment. 

In  Charlwood  v.  Morgan,  1  N.  B.  64,  the  Court  refused  to  allow  the  de» 
mandant,  in  a  writ  of  right,  to  amend  the  mistake  of  a  Christian  name  in  the 
count,  though  an  affidavit,  accounting  for  the  mistake,  was  produced,  or  to  dis- 
continue the  suit.  And  Mansfield,  C.  J.  said,  <<  Had  not  this  been  a  proceeding 
by  writ  of  right,  the  Court  would  have  been  willing  to  amend  the  mistake 
which  has  arisen,  and  into  which  the  most  careful  pleader  might  have  fallen. 
But,  considering  the  nature  of  this  proceeding,  how  much  it  has  always  been 
discouraged,  how  much  tenants  have  been  permitted  to  avail  themselves  of  every 
advantage  to  defeat  the  claims  of  demandants,  I  am  of  opinion  that,  unless 
some  precedent  for  such  an  amendment  can  be  produced,  the  soundest  exercise 
of  our  discretion  will  be  not  to  allow  the  amendment.  Every  one  knows  the  conse- 
quence of  overturning  titles  which  have  been  supposed  to  exist  for  near  sixty 
years.  Many  great  purchasers  consider  sixty  years'  possession  as  the  best  title 
which  can  be  made,  and  it  has  often  been  lamented  by  eminent  lawyers  that 
the  period  has  not  been  shortened,  who  thought  that  sixty  years  was  too  long  a 
time  for  titles  to  remain  in  dubio."  Heath,  J.  said,  ''  I  am  of  the  same  opinion. 
In  Dumsday  v,  Hughes  we  thought  that  writs  of  right  ou^t  not  to  be  encour- 
aged, and  that  the  least  slip  was  fatal  to  the  deman<unt.  We  did  not  choose  to 
^63d1  ^^'  ^^  ^^^  t^me,  that  in  no  case  '^whatever  would  an  amendment  be 
-'  allowed,  since  a  fit  case  might,  by  possibility,  be  brought  before  us. 
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The  mistake  here  is  onlj  a  commoD  mistake,  and  not  such  as  entitles  the  de- 
mandant to  anj  fiiYour/' 

In  Hnll  V,  Blake,  4  Taunt.  572,  where,  in  a  writ  of  entiy,  sur  disseism  en  le 
post,  the  disseisor  was  described  as  Nicholas  Stead,  the  elders  and  it  appeared 
he  had  a  father  of  the  same  name  living,  the  Court  refused  to  strike  oat  the 
words  "the  elder"  notwithstanding  an  i^davit  that  the  disseisor  had  a  son 
named  Thomas,  and  that  the  mistake  had  been  occasioned  bj  its  being  supposed 
his  name  was  Nicholas, 

Next  came  the  case  of  Adams,  demandant,  Radway,  tenant,  1  Marsh.  602 ; 
in  which  the  Court  refused  leave  to  quash  a  writ  of  summons,  on  the  groimd 
that  no  previous  notice  of  executing  it  had  been  served  on  the  tenant's  attor- 
ney;  and  G-ibbs,  C.  J.,  said :  "  The  rule  which  has  been  adopted,  on  oonsidenr 
tion,  is,  that  as  a  writ  of  right  generally  seeks  to  disturb  a  possession  which 
has  continued  for  a  considerable  length  of  time,  the  Court  will  not  assist  the 
demandant  in  getting  over  any  difficulties  that  may  occur  to  him.''  And  the 
rest  of  the  Court  concurred  in  the  opinion  of  the  Chief  Justice,  Heath,  J.,  ob- 
serving, "  that  it  was  in  general  a  very  vexatious  proceeding." 

In  Tooth  V.  Boddington,  1  Binsh.  208,  the  Court  discharged  a  judge's  ordv, 
under  which  the  demandant  sought  to  amend  his  count  by  substituting  a  claim 
of  copyhold  for  a  claim  of  freehold. 

Then  comes  the  only  case  in  which  the  application  had  been  acceded  to, 
namely,  Webb  v.  Lane  (5  Bingh.  286,  S.  C. ;  2  M.  A  P.  478).  There,  a  blank 
had  been  left  in  the  count  for  the  word  esplees,  which  the  Court  afterwBirds  per- 
mitted the  demandant  to  insert.  But  in  that  case  the  tenant  had  taken  the 
*law  into  his  own  hands,  and,  instead  of  demurring,  signed  judgment,  r^mn 
The  Court  thought  the  irregularity  was  not  such  as  to  entitle  the  party  I- 
to  sign  judgment ',  and  upon  hearing  counsel  on  both  sides,  allowed  the  bknk  to 
be  filled  up  with  the  woi^  esplees.  But  this  was  only  in  furtherance  of  the  old 
mode  of  pleading  ore  tenus,  in  which,  if  the  prothonotaiy  had  come  to  an  ex- 
pression which  occasioned  him  a  difficulty,  the  Court  would  have  assisted  thdr 
officer  in  supplying  the  word  for  which  he  might  be  at  a  loss. 

Here,  then,  we  have  a  uniform  current  of  authorities  in  which  the  Court  has 
refused  to  allow  amendment  in  a  writ  of  right.  Is  there  anything  in  the  pre- 
sent case  to  distinguish  it  from  those  authorities  ?  The  affidavit  in  support  of 
the  amendment  discloses  no  more  than  appeared  upon  the  record  in  Charlwood 
V.  Morgan ;  nothing  inevitable ;  no  fhiud  on  the  part  of  an  opponent ;  nothing 
more  than  that  the  pleader  made  a  mistake ;  and  what  is  that  but  the  mistake 
which  was  made  by  the  pleader  in  Charlwood  v.  Morgan  ?  As  to  the  affidavits 
touching  the  demandant's  title,  we  cannot,  on  a  motion  like  this,  enter  into  the 
title  or  the  state  of  the  equities  between  the  parties,  but  must  decide  according 
to  the  general  rule  of  the  Court  applying  to  such  an  occasion.  I  think  the 
present  rule  should  be  discharged. 

Park,  J.  I  am  of  the  same  opinion,  and  am  satisfied  with  the  reasons  ad- 
duced by  the  Chief  Justice  for  refusing  to  amend  in  writs  of  right.  Men  ought 
not  to  be  lightly  disturbed  in  their  possessions,  after  thirty  years'  enjoyment, 
and  it  is  hard  that,  in  such  a  case,  they  should  be  compelled  to  produce  their 
title,  putting  it  in  the  power  of  any  stranger  to  pick  a  hole  in  it.  With  respect 
to  the  decisions,  it  ought  to  be  remembered  that  Lord  Alvanley  was  assisted  by 
Mr.  Justice  Heath,  who  possessed  great  knowledge  in  this  branch  of  law,  and 
*that  Sir  James  Mansfield  was  assisted  by  Mr.  Justice  Heath,  and  also  ^^^^i 
by  Mr.  Justice  Chambre,  another  eminent  lawyer.  We  have,  then,  *• 
decisions  in  the  time  of  Sir  Yicary  Gibbs;  and  the  more  recent  case  of  Tooth 
V.  Boddington,  which  is  an  exceedingly  strong  one,  shows  that,  to  the  latest 
period,  the  opinion  of  the  Court  has  remained  unchanged.  It  would  be  arro- 
gance in  us  to  presume  that  such  a  long  course  of  decisions  is  wreng,  and  to 
overturn  at  once  the  uniform  course  of  practice.  Webb  v.  Lane  is  totally  dif- 
ferent from  the  present  case,  because  the  tenant  there,  proprio  motu,  entered 
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ap  judgment  on  a  record  which  did  not  entitle  him  to  it,  and  the  Coort  was 
bound  to  set  the  judgment  aside.  As  to  the  case  before  Mr.  Baron  Wood,  in 
the  Common  Pleas  of  Lancaster,  it  is  well  known  that  that  learned  Baron  had 
always  a  bias  on  the  subject  of  amending  writs  of  right. 

BosANQUET,  J.  This  amendment  could  not  be  allowed  without  reversing 
the  settled  practice  of  this  Court  for  many  years.  I  speak  from  personal  expe- 
rience of  it  since  the  year  1797.  It  has  been  contended  that  if  amendments 
are  permitted  in  personal  actions,  and  the  law  allows  the  proceeding  by  a  writ 
of  right,  the  Courts  should  extend  the  same  fftoilities  on  both  occasions.  I 
cannot  accede  to  that  proposition.  The  principle  of  this  Court  has  always  been, 
that  a  party  who  resorts  to  this  species  of  remedy  must  come  prepared  in  every 
way ;  and  if  he  fails,  the  Court  will  not  assist  him.  The  only  case  in  opposition 
to  that  principle  is  the  case  in  the  Common  Pleas  of  Lancaster ;  but  the  guide 
to  the  practice  in  writs  of  right  is  to  be  taken  from  the  decisions  of  the  Com* 
mon  Pleas  at  Westminster :  and  though  that  Court  has  not  said  that  it  will 
never  permit  an  amendment,  it  has  said  that  it  will  not  amend  in  such  a  case  as 
*6421  ^^^^'  l^^^^'^^^y  ^*  Hughes  is  not  to  be  ^distinguished  from  the  present 
-*  case ;  and  in  some  other  of  the  cases,  the  application  was  in  effect  the 
same  as  upon  the  present  occasion,  to  introduce  a  step  omitted.  As  to  the  de- 
cision in  the  Common  Pleas  of  Lancaster,  although  Mr.  Baron  Wood  was 
assisted  by  Mr.  Justice  Bayley,  I  cannot  but  express  my  surprise  at  an  amend- 
ment by  which  the  demandant  was  permitted  to  insert  the  word  righty  because 
in  Blade  v.  Dowland,  2  B.  &  P.  577,  Lord  Alvanley  said  he  considered  the 
omission  of  that  word  as  a  fatal  objection,  and  Mr.  Justice  Bayley,  when  a  Ser- 
jeant, was  one  of  the  counsel  in  Charlwood  v.  Morgan.  But  it  is  well  known 
that  Mr.  Baron  Wood  entertained,  on  the  subject  of  writs  of  right,  notions  very 
different  from  those  which  this  Court  has  sanctioned. 

With  respect  to  the  affidavit  in  the  present  case,  it  presents  nothing  which 
entitles  the  demandant  to  a  more  favourable  consideration  than  was  obtained  in 
the  case  of  Charlwood  v.  Morgan.  If  in  Webb  v.  Lane,  a  blank  was  left  for 
the  word  emlees,  perhaps  because  it  was  not  legible  in  the  draft,  that  might  be 
a  case  in  which  the  Court  ought  to  interfere  to  assist  the  demandant ;  but  it  is 
a  case  clearly  distinguishable  from  the  present. 

Alderson,  J.  I  am  of  the  same  opinion.  The  tenant  in  a  writ  of  right,  is 
obliged  to  begin,  and  to  expose  his  title  to  his  opponent :  this  is  a  hardship ; 
but  it  is  some  compensation  that  the  demandant  is  bound  to  show  his  pedigree 
on  the  face  of  the  count.  ''  It  is  an  established  rule,'^  says  Seijt.  Williams 
(2  Wms.  Saund.  45  a,  n.  4),  ''  that  in  all  real  actions  brought  by  an  heir  on 
the  seisin  of  his  ancestor,  the  demandant  must  show  how  he  is  heir ; — he  must 
set  forth  specially  in  what  manner : — and  that  too  with  accuracy  and  correct- 
ness, otherwise  it  will  be  bad  on  demurrer  or  after  judgment  for  the  demandant, 
*6431  ^^  default  or  on  ^demurrer.''  And  the  rule  is  established  on  the  plainest 
-*  principles  of  equal  justice.  Here  the  demandant  has  failed  to  observe 
the  established  rule,  and  having  failed  to  observe  it,  has  equally  failed  to  make 
out  a  favourable  case  for  amendment.  On  the  contrary,  it  has  been  the  uniform 
course  to  refuse  amendment  in  cases  more  favourably  circumstanced ;  and  what- 
ever may  be  our  private  opinion,  it  is  better  to  adhere  to  precedents  where  the 
matter  is  not  res  integra.  I  concur  in  thinking  that  this  rule  ought  to  be  dis- 
charged. Rule  discharged. 


KNIGHT  v.  BROWN.    Jan.  31. 

Upon  a  declaration  Sn  aflsampsit  of  several  counis,  to  which  the  general  Issue  is  plead- 
ed, and  a  verdict  is  found  on  one  coont  for  the  plaintiif,  and  on  the  remaining  counts 
for  the  defendant,  the  defendant  is  entitled,  under  the  rule  Trin.,  2  W.  4.,  to  have  the 
costs  of  the  counts  found  for  him  deducted  firom  the  plaintiff's  costs. 
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A  VERDICT  was  found  for  the  above  named  plaintiff  upon  the  fifth  count  of 
the  declaration  in  this  cause,  assumpsiti  for  the  use  and  hire  of  diyeis  hcM^es 
and  carriages  by  the  defendant;  and  a  verdict  for  the  defendant  upon  all  the 
remaining  counts  contained  in  the  declaration,  namely,  upon  four  spedal  oouots 
for  damage  done  to  a  horse,  carriage,  and  harness  of  the  plaintiff,  through  the 
negligence  and  improper  conduct  of  the  defendant,  as  was  alleged  and  set  forth 
in  those  counts,  and  upon  the  remaining  common  counts,  for  work  and  lahoor, 
materials  found  and  provided,  and  the  usual  money  counts :  and  the  postea  was 
entered  accordingly.     The  plea,  was  the  general  issue. 

Upon  the  taxation  of  the  plaintiff's  costs,  it  was  contended  that  the  defendant 
was  entitled  to  have  deducted  from  the  plaintiff's  costs  the  defendant's  costs 
incurred  upon  the  counts  found  for  the  defendant,  inasmuch  as  every  count  in 
the  declaration  was  by  the  plea  of  general  issue,  made  an  issue  of  itself,  and 
therefore  came  within  '''the  rule  of  Court  in  that  behalf.  The  prothono-  r^icu 
tary  having  refused  to  allow  the  defendant  the  costs  of  the  counts  found  *- 
for  him  as  above, 

Coleridge^  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation,  which 

Wilde,  Seijt.,  opposed,  contending  that  within  the  meaning  of  the  sevehtj- 
fourth  rule  IVinity,  2  W.  4,  no  distinct  issue  had  been  raised  on  these  counts; 
but 

The  Gourt,  thought  otherwise,  and  the  rule  for  a  review  of  the  taxation  ms 
made  Absolute. 


HAMLET  and  Others  v.  RICHARDSON.    Jan.  31.  * 

Where  money  is  paid  after  suing  out  process  to  recover  it,  the  defendant,  before  he 
pays,  knowing  the  cause  of  action  for  which  the  writ  is  sued  out,  and  there  b«ng 
no  firaud  on  the  part  of  the  plaintiff,  no  action  is  maintainftble  to  recover  snch  monejr 
back. 

This  was  an  action  for  money  had  and  received,  in  which  the  plaintiffs 
sought  to  get  back  a  sum  paid,  as  they  alleged,  to  the  defendant  by  mistake, 
in  the  course  of  some  transactions  arising  out  of  a  charter-party.  It  appeared, 
however,  upon  the  trial  of  this  cause,  that  the  payment  in  question  was  made 
by  the  plaintiffs  after,  and  in  consequence  of  the  issuing  of  a  writ  against  them 
for  the  amount.  The  payment  was  proved  to  have  been  made  in  the  month 
of  May,  1827,  after  process  had  been  issued  against  the  plaintiffs,  in  the  month 
of  April  preceding,  for  the  purpose  of  recovering  this  very  sum,  and  after  an 
appearance  entered  to  such  process.  ^Before  the  writ  was  issued,  the  defendants 
in  that  action  Tthe  present  plaintiffs)  had  received  letters  addressed  to  etch  of 
them,  stating  tne  intention  to  sue  for  the  money  now  in  question,  in  terms  snffi- 
ciently  ""explicit,  to  call  their  attention  to  the  subject  in  dispute ;  after  r^^^ 
which,  the  money  claimed  in  that  action  was  paid.  ^ 

But  the  jury  having  found  a  verdict  for  the  plaintiffs,  and  also,  that  the  pay- 
ment had  been  made  without  knowledge  or  reasonable  means  of  knowledge  of 
the  facts  on  which  the  demand  had  proceeded, 

Jones,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  verdict  as  contrary  to  evi- 
dence, and  also,  because  the  plaintiffs  having  paid  the  sum  in  question  under 
legal  process,  were,  by  that  circumstance,  estopped  from  suing  to  recover  it 
back.     Marriott  v.  Hampton,  7  T.  R.  269,  Brown  v.  M'Kinally,  1  Esp.  279. 

Wilde,  Seijt.,  who  showed  cause,  after  attempting  to  reconcile  the  verdict 
with  the  evidence,  observed,  that  in  Marriott  v.  Hampton,  the  plaintiff  sought 
to  recover  back  money  which  he  had  paid  under  a  judgment  entered  upon  a 
cognovit :  here  the  plaintiffs  had  paid  upon  mesne  process,  and  according  to  the 
finding  of  the  jury  had  paid  without  knowledge,  or  means  of  knowledge  of  the 
propriety  of  the  demand.     They  were  not  estopped  therefore  by  any  judgment 
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of  the  Court,  and  the  mere  circumstance  of  payment  after  process  was  no  re- 
eognition  of  the  justice  of  the  suit.  In  Cobden  v,  Eendrick,  4  T.  R.  432,  an 
objection  was  taken  at  the  trial,  that  that  action  was  in  effect  to  put  the  same 
sum  in  litigation  a  second  time,  which  had  been  recovered  in  the  former  action 
by  Kendrick  against  Cobden ;  but  Lord  Kenyon  overruled  the  objection,  on 
the  ground  that  the  money  had  been  paid  under  a  compromise,  and  not  under 
the  judgment  of  a  court. 

*6461       *«^^''^^  Ai^d  BompaSf  Serjt.,  in  support  of  the  rule,  observed  that  in 
-*  Cobden  v.  Kendrick,  the  defendant  had  been  guilty  of  fraud. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.  Upon  the  motion  to  set  aside  the  verdict  for  the  plaintifb 
in  this  case,  two  points  have  been  made :  first,  that  the  verdict  is  against  evi- 
dence ;  and  secondly,  that  the  payment  made  by  the  plaintiffs  was  a  payment 
made  after,  and  in  consequence  of  the  issuing  of  a  writ  against  them,  and  being 
a  payment  under  compulsion  of  legal  process,  the  money  paid  cannot  be  reco- 
vered back.  As  to  the  first  point,  affccr  full  consideration  of  the  evidence  in  the 
cauae,  we  think  the  jury  have  not  drawn  a  right  conclusion  from  the  facts 
proved  before  them;  but  we  hold  it  better  not  to  enter  into  a  discussion  upon 
the  particular  facts  in  order  that  the  case  may  be  laid  before  a  second  jury  with 
the  least  possible  prejudice  against  either  party. 

The  consideration  of  the  second  point  becomes  therefore  unnecessary ;  but  as 
it  may  be  important  for  the  plaintiffs  to  be  acquainted  with  the  opinion  we 
have  formed  upon  the  law,  as  it  applies  to  the  facts  given  in  evidence  on  the 
former  occasion,  in  order  to  regulate  the  course  of  their  future  proceedings,  we 
shall  state  shortly  such  opinion.  The  payment  was  proved  to  have  been  made 
in  the  month  of  May,  1827,  after  process  had  been  issued  against  the  plaintiffs 
in  the  month  of  Apnl  preceding,  for  the  purpose  of  recovering  this  very  sum, 
and  after  an  appearance  entered  to  such  process.  Before  the  writ  was  issued 
the  defendants  in  that  action  (the  present  plaintifis)  had  received  letters  ad- 
dressed to  each  of  them,  stating  the  intention  to  sue  for  the  money  now  in 
question,  in  terms  sufficiently  explicit,  to  call  their  attention  to  the  subject  in 
*8471  ^^^P^^  f  ^^^  which  the  '*'money  claimed  in  that  action  was  paid.  We 
-*  think  this  money  was  paid  under  compulsion  of  legal  process.  In  Mar- 
riott V.  Hampton,  it  does  not  appear  to  what  precise  point  the  action  had  been 
carried  before  the  money  was  paid,  though,  from  the  circumstance  of  a  cognovit 
having  been  given  for  the  costs,  it  is  probable  the  declaration  had  been  deliver- 
ed. But  the  judgment  of  the  Court  is  expressed  in  very  general  terms,  namely, 
that  ''  after  a  recovery  by  process  of  law,  there  must  be  an  end  of  litigation." 
In  Brown  v,  M'Kinally,  1  Esp.  279,  the  payment  made  by  the  plaintiff  in  the 
former  action,  which  had  been  brought  against  him  by  the  defendant,  was  a 
payment  made  after  action  brought,  but  in  what  stage  of  the  action  does  not 
appear.  Lord  Kenyon  held  the  action  not  maintainable,  for  that  to  allow  it, 
would  be  to  try  every  such  question  twice.  In  Milnes  v,  Duncan,  6  B.  &  C. 
679,  Mr.  Justice^Holroyd  says,  ^'  if  the  money  had  been  paid  after  proceedings 
had  actually  commenced,  I  should  have  been  of  opinion  that,  inasmuch  as  there 
was  no  fraud  in  the  defendant,  it  could  not  be  recovered  back.''  And  as  to  the 
case  of  Cobden  v.  Kendrick,  if  it  can  be  supported  as  to  this  point,  we  think  it 
can  only  be  so  on  the  ground  of  fraud  in  the  defendant.  We  think  the^  rule  of 
law  is  accurately  laid  down  by  Mr.  Justice  Holroyd  3  and  that,  as  the*  money 
was  paid  in  this  case  after  the  suing  out  process  to  recover  it,  the  defendants 
in  the  former  action  knowing  the  cause  of  action  for  which  the  writ  was  sued 
out  before  they  paid  the  money,  and  there  being  no  fraud  on  the  part  of  the 
plaintiff  in  that  action,  it  appears  to  us,  that  no  action  is  maintainable  to  re- 
cover it  back.  The  rule  for  a  new  trial  must  therefore  be  made  absolute  on 
payment  of  costs.  Rule  absolute. 


744  KoBSON  V.  Rolls.    H.  T.  1833.  [648 

*ROBSON  and  Others  v.  BOLLS  and  Another.    Jan,  81.    [*648 

If  a  trader,  firom  the  dread  of  an  arrest,  abetams  from  going  to  a  plaee  to  iHii^lM 
would  haTe  gone  but  for  snch  dread,  he  thereby  commits  an  aet  of  bankrupt^  by 
«  absenting  himself  with  intent  to  delay  creditors." 

The  plaintiffs  sued  as  assignees  of  Oeorge,  a  bankrupt,  to  recoyer  money 
alleged  to  have  been  paid  by  him  to  the  defendants  by  way  of  fraudnlent  pre- 
ference. 

The  validity  of  the  commission  was  disputed  by  the  defendants,  on  the 
ground  that  George  had  committed  no  act  of  bankruptcy ;  as  to  which,  it 
appeared  that  Oeorge  being  apprehensive  that  a  creditor  of  the  name  of  Green, 
who  had  signed  judgment  against  him,  would  take  out  execution  thereon 
against  his  person,  was  desirous  to  ascertain  whether  a  ca.  sa.  had  been  issued 
against  him  by  Green,  before  he,  George,  returned  from  the  city  to  his  own 
house  in  Middlesex.  And  for  that  purpose  he  came  to  the  lower  end  of  Chan- 
cery Lane,  which  is  in  London,  and  beckoned  to  Whitaker,  the  assistant  of  the 
officer  of  the  sheriff  off  Middlesex,  who  was  at  the  sheriff's  office,  which  is 
situated  higher  up  Chancery  Lane,  to  come  to  him  where  he  then  stood,  in 
order  that  he  might  make  that  inquiry.  George,  at  the  time,  believed  thst 
the  sheriff's  officer  was  in  the  county  of  Middlesex,  and  he  stated  to  the  officer, 
that  his  motive  in  procuring  the  officer  to  come  to  him,  instead  of  going  him- 
self to  the  officer,  was  to  avoid  being  arrested  at  the  suit  of  Green,  in  case 
Green  had  sued  out  a  ca.  sa.  The  officer  accordingly  came  to  George,  and  in- 
formed him,  as  the  fact  was,  that  Green  had  not  then  sued  out  any  execution 
upon  his  judgment. 

George  repeated  the  inquiry  at  several  different  times,  until  he  was  told  hy 
the  officer  that  Green's  execution  was  hfi.  fa.  Tindal,  C.  J.,  before  whom  the 
cause  was  tried,  thought  that  this  did  not  amount  to  an  act  of  '^bank-  r*^a 
ruptcy ;  and  a  verdict  having  been  found  for  the  defendants,  '- 

Wiide,  Serjt.,  moved  to  set  aside  this  verdict,  for  a  misdirection  as  to  the 
alleged  act  of  bankruptcy. 

In  order  to  constitute  an  act  of  bankruptcy  <'  by  absenting  himself,"  it  is 
not  necessary  that  a  writ  should  be  in  the  hand  of  the  officer  whom  the  tiader 
avoids,  nor  that  any  creditor  should  be  actually  refused  or  delayed ;  it  is  suffi- 
cient, if  from  fear  of  meeting  a  creditor  or  the  sheriff's  officer,  the  trader 
abstains  from  going  to  a  place  to  which  he  would  otherwise  have  gone.  Robert- 
son V,  Liddell,  9  East.  487,  Dudley  v.  Yaughan,  Id.  491,  Chenoweth  v.  Hay, 
1  M.  &  S.  676,  Gillingham  v,  Laing,  6  Taunt.  532.  The  consequence  of  the 
act  is  not  looked  to;  its  character,  as  an  act  of  bankruptcy,  is  derived  alone 
from  the  motive  by  which  the  trader  is  actuated.  In  Chenoweth  v.  Hay,  the 
sheriff's  officer,  whose  appearance  was  the  cause  of  alarm,  had  no  writ  against  ^ 
the  trader  who  retreated  from  his  front  room  3  and  in  Gillingham  v,  Laing,  the 
forbearing  to  so  to  the  Royal  Exchange,  which  the  trader  had  previously  fre- 
quented, was  neld  to  be  an  act  of  bankruptcy.  And,  recently,  in  Green  v. 
Marshal  (not  reported).  Lord  Tenterden  held  at  nisi  prius,  on  a  state  of  fiwte 
in  no  wise  differing  from  those  of  the  present  case,  that  the  conduct  of  the 
trader  amounted  to  an  act  of  bankruptcy. 

A  rule  nisi  having  been  granted, 

Jones,  Serjt.,  showed  cause.  No  reported  case  has  gone  so  &r  as  the  present : 
and  no  trader  will  be  safe,  if  the  abstaining  to  visit  a  place  in  which  he  has 
no  engagement  with  a  creditor,  is  to  be  deemed  an  act  of  bankruptcy.  The 
motive  alone  is  not  sufficient  to  constitute  *an  act  of  bankruptcy ;  the  ^^^ 
motive  must  be  followed  by  an  act  which  either  delays,  or  has  a  ten-  ^ 
dency  to  delay,  some  creditor.  A  mere  omission  to  go  in  an  intended  direc- 
tion is  not  sufficient,  where  no  engagement  is  broken  and  no  creditor  delayed. 
Tn  Chenoweth  v.  Hay,  the  trader  actually  fled  from  his  shop,  and  couched 
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himself  in  a  back  room.  In  Oillinebam  v,  Laing,  he  yiolated  an  engagement 
to  meet  a  creditor  at  the  Royid  Exchange;  and  the  creditor  was  delayed  accord- 
ingly. In  Bemasconi  v.  Farebrother,  10  B.  &  C.  549,  it  was  held  that  a 
trader  does  not  commit  an  act  of  bankruptcy  by  absentinff  himself;  unless  he 
absents  himself  from  his  place  of  abode^  or  place  of  business^  or  from  some 
particular  creditor. 

And  in  Fisher  v,  Boucher;  Id.  705,  where  a  trader  being  under  apprehension 
of  arrest;  gave  directions  to  his  servant  to  deny  him  in  case  A.,  a  sheriff's 
officer;  called;  it  was  held  that  the  sheriflfs  officer  not  haying  called;  that;  of 
itself;  was  not  any  evidence  of  a  beginning  to  keep  house.  Aj^d  the  Court  in- 
clined to  think  that  in  order  to  constitute  an  act  of  bankruptcy  by  departing 
from  the  dwelling  housC;  the  departure  must  be  with  an  ahtolute  intent  to  delay 
creditors.  But  if  it  were  only  with  intent  to  delay  creditors  in  case  a  particular 
event  occurred;  and  that  event  did  not  occur;  it  was  not  an  act  of  bankruptcy. 

Wilde,  In  Bemasconi  v.  Farebrother  there  was  no  intention  to  delay  credi- 
tors, the  trader  at  the  time  he  was  absent  having  long  ceased  to  be  in  business. 
In  Fisher  v,  Boucher  the  trader  did  not  follow  up  the  direction  to  his  servant 
to  deny  him  by  retiring  to  a  part  of  the  house  which  he  did  not  usually  occupy; 
so  that  there  was  no  evidence  of  a  beginning  to  keep  house  with  intent  to  delay 
creditors ;  and  as  to  the  departure;  it  did  not  take  place  with  an  absolute;  but 
*6511  ^°^^  ^^^^  ^^  '''inchoate  or  conditional  intention  to  delay  creditors.  In 
-*  the  present  case,  the  trader  abstained  from  going  into  Middlesex  with 
an  absolute  intention  to  delay  his  creditor.  Our,  adv.  vuk, 

TiNDAL;  C.  J.  The  principal  question  in  this  case  iS;  whether  the  facts 
proved  at  the  trial  with  respect  to  the  transaction  between  Gkorge  and  the 
sheriff 's  officer  amounted  to  an  act  of  bankruptcy?  The  facts  were  these: 
George  being  apprehensive  that  a  creditor  of  the  name  of  GreeU;  who  had  signed 
judgment  against  him,  would  take  out  execution  thereon  against  his  person, 
was  desirous  to  ascertain  whether  a  ca.  sa.  had  been  issued  against  him  by 
Green  before  he  returned  from  the  city  to  his  own  house  in  Middlesex ;  and 
for  that  purpose  he  came  to  the  lower  end  of  Chancery  LanC;  which  is  in  Lon- 
don; and  beckoned  to  Whitaker;  the  assistant  of  the  officer  of  the  sheriff  of 
Middlesex;  who  was  at  the  sheriff's  office,  which  is  situated  higher  up  Chan- 
cery LanC;  to  come  to  him  where  he  then  stood;  in  order  that  he  might  make 
this  inquinr.  George  at  the  time  believed  that  the  sheriff's  office  was  in  the 
county  of  Middlesex;  and  he  stated  to  the  officer  that  his  motive  in  procuring 
the  officer  to  come  to  him;  instead  of  going  himself  to  the  office,  was  to  avoid 
being  arrested  at  the  suit  of  GreeU;  in  case  Green  had  sued  out  a  ca.  sa.  The 
officer  accordingly  came  to  GeorgC;  and  informed  him;  as  the  fact  was,  that 
Green  had  not  then  sued  out  any  execution  upon  his  judgment.  George  re- 
peated the  inquiry  at  several  different  timeS;  until  he  was  told  by  the  offlMr 
that  Green's  execution  was  a  fi.  fa.  ^** 

At  the  trial  of  this  cause  at  Westminster;  I  thought  at  the  time  that  the 
case  fell  within  the  principle  laid  down  by  the  Court  of  King's  Bench  in  Fisher 
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Boucher;  10  B.  &  C.  705;  as  being  only  an  intent  to  delay  a  creditor 
"^in  case  a  particular  event  had  occurred  (namely,  in  case  Green  had  ac- 
tually sued  out  a  ca.  sa.);  which  event  had  not  taken  place.  But,  upon  further 
consideration  of  the  cases  which  have  been  brought  before  us  in  argument;  I  am 
satisfied;  and  my  learned  brothers  agree  with  mC;  that  my  first  impression  was 
wrong;  and  tha^  the  forbearing  to  go  into  the  county  of  Middlesex;  where  he 
would  have  gone  for  the  purpose  of  making  this  inquiry  but  for  the  dread  of 
being  arrestdl;  &lls  within  that  class  of  acts  of  bankruptcy  which  are  grounded 
upon  the  words  of  the  statute,  ''if  he  shall  otherwise  absent  himself  with  intent 
to  delay  creditors."  In  fact;  the  stopping  at  the  end  of  Chancery  Lane,  and 
abstaining  from  entering  it;  was  as  much  an  act  donC;  as  if  he  had  gone  off  for 
the  same  purpose  in  a  different  direction.  It  was  not  a  mere  intention  to  do 
an  act;  which  intention  was  afterwards  laid  aside  in  consequence  of  information 
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received  before  it  became  necessary  to  do  it,  which  formed  the  ground  of  deci- 
sion in  the  case  hist  referred  to.  If  the  officer  of  the  sheriff  of  Middlesex  had 
actually  had  a  warrant  against  George  at  the  time  of  this  transaction,  the  causing 
the  officer  to  come  into  London,  where  the  warrant  would  hare  been  inopeiap 
tive,  instead  of  going  to  the  officer  in  Middlesex,  would  have  been  absenting 
himself  within  the  principle  laid  down  by  the  decided  cases,  whereby  an  actual 
delay  of  the  creditor  would  have  been  occasioned,  and  would  therefore  hare  been  an 
absenting  himself ''  with  intent  to  occasion  such  delay/'  And  the  circumstance 
that  the  officer  had  no  warrant,  but  was  only  supposed  to  have  a  warrant,  makes 
no  difference,  according  to  the  doctrine  laid  down  by  Lord  Chancellor  Eldon  in 
Ex  parte  Bamford,  15  Yes.  449. 

But  it  is  urged,  on  the  part  of  the  defendants,  that  *as  the  case  went  r«ge  9 
to  the  jury  on  the  question  whether  these  bills  of  exchange  were  deli-  ^ 
yered  to  the  defendants  in  contemplation  of  bankruptcy,  and  to  give  them  a 
fraudulent  preference,  and  the  jury  have  negatived  the  fraudulent  preference, 
there  can  be  no  use  in  sending  the  cause  to  a  second  trial,  for  that  this  trans- 
action must  be  protected  under  the  eighty-second  section  of  the  bankrupt  act^ 
as  a  payment  <<  really  and  hondjide  made  by  the  bankrupt  before  the  commis- 
sion, not  being  a  fraudulent  preference.''  But  we  think  it  enough  to  say,  Uiat 
the  precise  point  which  now  arises,  viz.,  whether  this  payment,  after  a  previoos 
act  of  bankruptcy,  was  or  was  not  a  real  bona  fide  payment,  not  being  a  fraudu- 
lent preference,  has  not  been  submitted  to  the  consideration  of  the  jury,  and 
that  the  plaintiffii  have  the  right  to  have  their  opinion  upon  that  &ct  We 
therefore  think  the  rule  for  a  new  trial  should  be  made  absolute. 

Rule  absolute. 


BASSETT  V.  DODGIN  and  Others.    Jan.  31. 

An  accommodation  endorser  is  a  person  liable  to  pay  the  bill  for  the  party  aeoommo- 
dated ;  against  whom,  therefore,  if  he  become  bankmpt,  such  endorser,  though  not 
called  on  to  pay  the  bill  till  after  the  bankraptcy,  may  prove  the  amount  under  sect 
62  of  6  G.  4,  c.  16.  And  the  bankrupt  being  discharged  from  any  suits  for  the  amonnt 
by  his  certificate,  is,  in  an  action  on  the  bifi,  a  competent  witness  for  such  endorser. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  amount  of  two 
bills  of  exchange  drawn  by  Joseph  Francis  Taylor  on,  and  accepted  by,  George 
Daniel,  endorsed  by  Taylor  to  the  defendants,  and  endorsed  by  the  defendants 
to  the  plaintiff.     The  bills  became  due  in  the  month  of  August,  1831. 

The  defendants  had  endorsed  these  bills  for  the  '^'aooommodation  of  pis^ 
flor,  and  to  enable  him  to  raise  money  by  procuring  them  to  be  dis-  ■- 
mted,  for  the  purpose  of  taking  up  a  former  bill  then  due,  of  which  they 
were  the  acceptors,  for  his  accommodation.  Taylor,  who  vras  ctHed  by  the  de- 
fendants as  a  witness  to  prove  usury,  stated  upon  the  voir  dire  that  he  had  been 
bankrupt,  and  had  obtained  his  certificate;  and  it  was  thereupon  contended  by 
the  defendants  that  the  witness  was  discharged  from  all  liability  over  to  the 
defendants,  both  as  to  the  principal  debt  and  the  costs,  inasmuch  as  the  defen- 
dants might  have  proved,  and  might  still  prove  the  amount  of  both  bills  under 
the  commission  against  Taylor,  by  virtue  of  the  fifty-second  section  of  the  hank* 
rupt  act;  and  consequently  that  Taylor's  certificate  would  be  a  bar  to  any  action 
against  him. 

The  defendants  had  been  called  on  to  pay  the  bills  after  TayWs  bank- 
ruptcy. 

It  was  objected  by  the  plaintiff's  counsel,  that  he  was  an  interested  witness, 
because  the  defendants  would  be  entitled  to  recover  acainst  him,  not  only  the 
amount  of  the  bill,  but  the  costs  of  this  action  also,  while  to  Bassett  he  would 
be  liable  to  the  bill  only.     Jones  v.  Brooke,  4  Taunt.  464.    Tindal,  C.  J-j 
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before  whom  the  cause  was  tried;  London  sittings  after  Michaelmas  term  last, 
allowed  the  objection^  and  Taylor's  evidenoe  was  rejected. 

A  verdict  having  been  found  for  the  plaintiff^ 

Jonesj  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  Taylor  was  a  oompe^ 
tent  witness. 

At  the  time  of  Taylor's  commission,  Dodgin  k  Co.  being  endorsers  for  the 
accommodation  of  Taylor,  were  liable  to  the  debt  incurred  by  Taylor  as  drawer 
of  the  bill  in  question  j  and  by  6  G.  4,  c.  16,  s.  62,  "  any  person  who,  at  the 
*f^S^1  ^™^  issuing  the  commission,  shall  be  ''^surety  or  liable  for  any  debt 
-I  of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff,  or  to  the 
action,  if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discharge  of  the 
whole  debt  (although  he  may  have  paid  the  same  after  the  commission  issued), 
if  the  creditor  shall  have  proved  his  debt  under  the  commission,  shall  be  en- 
titled to  stand  in  the  place  of  such  creditor  as  to  the  dividends  and  all  other 
rights  under  the  said  commission  which  such  creditor  possessed  or  would  be 
entitled  to  in  respect  of  such  proof;  or,  if  the  creditor  shall  not  have 'proved 
under  the  commission,  such  surety,  or  person  liable,  or  bail,  shall  be  entitled 
to  prove  his  demand  in  respect  of  such  payment  as  a  debt  under  the  commis- 
sion, not  disturbing  the  former  dividends,  and  may  receive  dividends  with  the 
other  creditors,  alUiough  he  may  have  become  surety,  liable,  or  bail,  as  afore* 
said,  after  an  act  of  bankruptcy  committed  by  such  bankrupt :  provided  that 
such  person  had  not,  when  he  became  such  surety  or  bail,  or  so  liable  as  afore- 
said/ notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed.'^  Dodgin 
&  Co.,  therefore,  might  have  proved  under  Taylor's  commission,  or  have  stood 
in  the  place  of  the  creditor  proving  for  the  bill;  they  are  therefore  barred  by 
the  certificate  from  any  claim  against  Taylor,  and  he  was  a  disinterested  witness. 
In  Yansandau  v,  Gorsbie,  3  B.  &  Aid.  18  (see  Hoffham  v.  Foudrinier,  5  M. 
&  8.  21),  where  the  acceptor  of  an  accommodation  bill  brought  an  action  against 
the  drawer,  who  had  become  bankrupt,  for  not  providing  him  with  funds  to  pay 
the  bill  when  due,  whereby  he  had  incurred  the  costs  of  an  action,  and  was 
obliged  to  sell  an  estate  in  order  to  raise  money  to  pay  the  bill,  the  certificate 
was  held  to  be  a  good  bar. 

A  rule  nisi  having  been  granted, 

Ccleridgey  Serjt.,  showed  cause.  It  is  not  contended  that  Dodgin  &  Co. 
*f)^f)l  ^^^®  sureties;  for,  in  Yallop  v,  '^'Ebers,  1  B.  &  Adol.  698,  Lord  Tenter- 

^  -I  den  says,  that  Laxton  v»  Peat,  2  Campb.  185,  where  it  was  held  that  an 
accommodation  acceptor  might  be  considered  as  a  surety,  has  been  very  long 
overruled ;  and  at  the  time  of  the  commission  they  were  not  liable  to  pay  the 
bill  on  account  of  Taylor;  they  were  liable  on  their  own  account  only.  And 
they  might  have  escaped  liability  altogether ;  as  if  the  bill  had  been  paid  by 
the  acceptor  or  drawer.  Dodgin  &  Co.,  therefore,  had  no  claim  against  Taylor 
at  the  time  his  commission  issued ;  it  was  not  certain  that  they  would  ever  be 
liable  on  the  bill ;  and  if  ever  liable,  it  must  have  been  on  their  own  account : 
they  could  not  prove,  therefore,  under  Taylor's  commission,  and  are  not  barred 
by  hb  certificate.  In  Yansandau  v.  Corsbie,  the  party  held  to  be  barred  by 
the  certificate  was  avowedly  an  accommodation  acceptor,  and  as  such,  liable  in 
respect  of  the  drawer  at  the  time  the  commission  issued  against  him.  So  in 
Wood  V.  Dodgson,  2  M.  A;  8.195,  and  Aflalo  t;.  Foudrinier,  6  Bingh.  806, 8.  G.  ] 
8  M.  &  P.  748,  the  party  barred  was,  at  the  time  of  the  commission,  expressly 
liable  for  the  debts  of  a  firm  in  which  the  bankrupt  had  been  a  partner.  But, 
in  Yallop  v,  Ebers,  1 B.  &  Adol.  698,  where  defendant,  on  certain  considerations^ 
undertook  to  pay  the  balance  due  on  a  bill  of  exchange,  of  which  plaintiff  was 
acceptor ;  and  he  afterwards,  by  a  new  undertaking,  engaged  to  deliver  up  the 
acceptance  to  plaintiff  within  a  month,  or  indemnify  him  against  it;  defendant 
became  bankrupt,  and  did  not  pay  or  give  any  indemnity;  and  phiintiff  was 
obliged  to  take  up  the  bill,  the  bankrupt  having  then  obtained  his  certificate : 
on  action  brought  by  plaintiff  for  the  breach  of  promise,  it  was  held  that  he 
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could  not  have  proved  in  respect  of  it  under  the  defendant's  commission,  either 
for  *a  debt  not  payable  at  Uie  time  of  bankruptcy,  or  for  a  contingent  ^.g^- 
debt,  or  in  the  character  of  a  surety ;  and,  therefore,  that  the  bankruptcy  *■ 
was  no  defence. 

The  case  of  bail  is  introduced  into  the  new  act,  and  the  present  liability  of 
the  endorsee  is  precisely  like  that  of  bail,  and  is  not  provided  for  by  the  act. 

Jones.  No  distinction  can  be  drawn  between  an  accommodation  acceptor,  and 
an  accommodation  endorser.  Both  are  liable  on  account  of  the  party  for  wbom 
they  have  accepted  or  endorsed,  and  both  are  liable  on  their  own  aceoant.  In 
Yailop  V,  Ebers,  the  party  who  was  held  not  to  be  barred  by  the  bankrapt's 
certificate,  was  himself  acceptor  for  value,  and  had  no  claim  on  the  banknipt, 
except  on  an  agreement  by  the  bankrupt  for  certain  considerations  to  pay  the 
balance  due  on  that  acceptance,  which  agreement  was  holden  not  to  oonstitaie 
a  debt  before  the  certificate.  But  in  Ex  parte  Yonge,  3  Yes.  &  B.  40,  Eldon, 
C,  said,  ''  The  drawer  of  a  bill  of  exchange  is  not  strictly  a  surety  for  the  ac- 
ceptor. In  general  cases,  the  acceptor  is  primarily  liable  upon  the  bill ;  and 
the  drawer  may  be  in  the  nature  of  a  surety;  but,  if  the  real  transaction  is,  that 
as  between  them  the  drawer  shall  be  first  liable,  after  what  has  passed  at  law, 
and  here  with  reference  to  the  acceptor  having,  or  not  having  effects,  I  state 
from  a  perfect  recollection,  that  when  that  bill  passed  (49  G.  3,  c.  121),  it  was 
in  contemplation,  where  justice  required  it,  that  the  acceptor  should  be  con- 
sidered a  person  liable  for  the  drawer  :  but,  further,  the  circumstances  of  each 
are  to  be  looked  at ;  and  if  a  person  has  become  liable  under  this  section  (Sect.  8) 
of  the  act,  he  is  to  have  relief."  Cur.  adv.  vfdi. 

♦TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  Taylor,  m^ 
the  drawer  and  endorser  of  a  bill  of  exchange,  was  a  competent  witness  ^ 
on  the  part  of  the  defendants  in  an  action  brought  acainst  them  as  sabseqaent 
endorsers  by  the  holder  of  the  bill.  Dodgin  &  Co.  nad  endorsed  this  bill  for 
the  accommodation  of  Taylor,  and  to  enable  him  to  raise  money  by  discounting 
it,  for  the  purpose  of  taking  up  a  former  bill  then  due,  of  which  they  were  the 
acceptors,  for  his  aocommcKlation.  If  the  matter  had  rested  there,  no  doabt 
Taylor  would  have  been  incompetent,  on  the  authority  of  Jones  v.  Brooke,  4 
Taunt.  464 ;  inasmuch  as  he  would  be  liable  as  to  the  costs  to  the  defendant 
only,  though  he  stood  indifferent  both  to  plaintiff  and  defendant  as  to  the  prin- 
cipal debt.  But  Taylor  stated  upon  the  voir  dire,  that  he  had  been  bankrupt, 
and  had  obtained  his  certificate ;  and  it  was  thereupon  contended  by  the  defen- 
dants that  the  witness  was  discharged  from  all  liabUity  over  to  the  defendants, 
both  as  to  the  principal  debt  and  the  costs,  inasmuch  as  the  defendant  might 
have  proved,  and  might  still  prove,  the  amount  of  both  under  the  oommissioB 
against  Taylor,  by  virtue  of  the  fifty-second  section  of  the  bankrupt  act,  and 
consequenUy,  that  Taylor's  certificate  would  be  a  bar  to  any  action  agunst 
him. 

The  question,  therefore,  is,  whether  this  case  falls  within  the  fifty-second 
section  of  that  statute.  That  section  provides  for  the  case  '<  of  any  person  who 
at  the  issuing  of  the  commission  shall  be  surety,  or  liable  for  any  debt  of  the 
bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff,  or  to  the  action.' 
Now  the  defendants  in  this  case  cannot  with  any  propriety  be  considered  as 
sureties  for  the  debt  of  Taylor  to  the  plaintiff;  inasmuch  as  they  are  liable 
primarily  and  immediately  to  the  holder  of  the  bill  as  -endorsers,  that  is,  as 
principals,  and  not  merely  *upon  the  failure  of  Taylor,  the  prior  en-  n^gg 
dorser.  The  only  question,  therefore,  is,  whether  they  come  within  the  ^ 
meaning  of  the  words  "  persons  liable  at  the  issuing  of  the  commission  for  any 
debt  of  the  bankrupt."  In  Ex  parte  Lloyd,  1  Rose's  Cases  in  Bankroptcj,  6, 
Lord  Chancellor  Eldon  holds  expressly  that  the  acceptor,  for  the  aooommodation 
of  the  drawer,  though  not  surety,  is  a  person  liable  within  the  act  He  states 
the  same  opinion  again  in  Ex  parte  Yonge,  3  Yes.  &  Beames,  40.  The  cases 
-^  Wood  and  Another  v.  Dodgson,  2  M.  &  S.  196,  and  Aflalo  v.  Ponrdrinicr, 
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thoDgh  distinguishable  in  some  respects  from  the  present,  yet  lead  to  the  same 
oonclusion.  It  is  said  the  case  of  bail  is  introduced  into  the  new  act,  and  that 
the  present  liability  of  the  endorsee  is  precisely  like  that  of  bail,  and  is  not 
provided  for  by  the  act.  But  it  is  to  be  observed,  that  in  the  case  of  bail,  there 
is  no  debt  due  from  the  defendant  at  the  time  of  the  recognisance  entered  into, 
and  whether  there  ever  will  be  a  debt  or  not,  is  contingent  and  uncertain,  until 
the  action  in  which  the  bail  is  given  is  determined.  The  bail,  therefore,  were 
not  persons  liable  for  a  debt  of  the  bankrupt  at  the  time  of  the  issuing  the 
commission.  Upon  the  whole,  we  think  Dodgin  &  Co.  might  have  proved  the 
amount  of  the  bill  under  Taylor's  commission,  or  might  even  now  prove  it,  im- 
mediately after  payment  of  the  amount  of  the  bill  to  the  holder ;  and,  conse- 
quently, that  the  certificate  of  Taylor  is  a  bar  to  any  future  action  by  Dodgin  & 
Co.  against  him  after  they  have  paid  the  bill ;  and  as  the  case  of  Yansan&u  v. 
Corsbie  puts  the  costs  upon  the  same  footing  as  the  debt,  we  think  Taylor  is  an 
admissible  witness  on  the  part  of  the  defencknts.  Rule  absolute. 
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To  a  declaration  on  a  general  aoceptance  of  a  bill  of  exchange,  defendant  pleaded  that 
the  acceptance  was  qualified,  ana  that  according  to  the  statute  in  such  case  made  and 
provide^  in  the  acceptance  he  expressed  that  he  accepted  the  bill  **  payable  at  a  cer- 
tain place  only,  to  wit,  No.  82  Albany  Street,  that  is  to  say,  and  not  otherwige  or  elae^ 
yfkare:*'  plaintiff  replied  that  the  acceptance  was  a  general  acceptance,  and  that  the 
defendant  did  not  in  the  acceptance  express  *<that  he  had  accepted  the  bill  payable  at 
a  certain  place  only,  in  manner  and  form  as  the  defendant  had  alleged :" 

Held,  on  special  demurrer,  a  sufficient  traverse. 

Held,  also,  that  the  plea  should  have  alleged  that  no  presentment  for  payment  was  made 
at  the  place  appointed. 

Thi  declaration  stated  that  the  plaintiff,  on  the  2d  of  January,  1832,  to  wit, 
at  London,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  the  order  of  him,  the 
plaintiff,  ihe  sum  of  111.  for  value  received,  two  months  after  the  date  thereof, 
which  period  had  then  elapsed ;  and  then  and  there  delivered  the  same  to  the 
said  defendant,  and  tiie  defendant  then  and  there  accepted  the  same,  and  pro- 
mised the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof, 
and  of  his  aoceptance  thereof :  yet  he  did  not  pay  the  amount  thereof,  although 
the  4aid  bill  was  there  presented  to  him  on  the  day  when  it  became  due,  and 
thereupon  the  same  was  then  and  there  returned  to  the  plaintiff,  of  all  which 
the  defendant  then  and  there  had  notice. 

The  second  count  stated,  that  the  defendant,  on  the  2d  of  April,  1832,  was 
indebted  to  the  plaintiff  in  80Z.,  for  the  price  and  value  of  goods  then  and  there 
sold  and  delivered  by  the  plaintiff  to  the  defendant  at  his  request,  and  after- 
wards, on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  m  consideration 
of  the  premises,  then  and  there  promised  to  pay  the  last-mentioned  sum  of 
money  to  the  plaintiff  on  request.     Breach,  nonpayment. 

To  the  first  count  the  demndant  pleaded,  that  the  said  acceptance  by  the  de- 
fendant of  the  bill  of  exchange  in  the  first  count  mentioned,  was  a  qualified  ac- 
*8ftl1  ^P^^^>  *^^^  ^^^^  ^^^  defendant  did,  according  to  the  form  of  the  statute 
^  in  such  cases  made  and  provided,  in  his  said  acceptance  express  that  he 
accepted  the  same  payable  at  a  certain  place  only,  to  wit,  at  No.  32  Albany 
Street,  Regent's  Park,  that  is  to  say,  and  not  otherwise  or  elsewhere ;  as  by  the 
said  bill  of  exchange,  reference  being  thereunto  had,  would  more  fully  appear; 
and  that,  he  was  ready  to  verify;  wherefore  he  praved  judgment,  &c.  The  de- 
fendant demurred  to  the  second  count,  assigning  for  cause  of  demurrer  that  it 
did  not  contain  a  sufficient  venue. 

The  plaintiff  joined  in  demurrev,  and  to  the  plea  to  the  first  count  replied, 
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that  the  said  acceptance  by  the  defendant  of  the  hill  of  exchange  in  the  first 
count  mentioned,  was  a  general  acceptance,  as  in  that  count  was  set  forth,  and 
that  the  defendant  did.  not,  in  his  said  acceptance,  express  that  he  accepted  the 
said  bill  payable  at  a  certain  place  only,  in  manner  and  form  aa  the  defendant 
had  above  in  his  said  first  plea  alleged. 

To  this  replication  the  defendant  demurred,  assigning  for  cause,  that  it  did 
not  traverse  and  put  in  issue  the  material  fact  contained  in  the  first  plea, 
namely,  whether  the  said  acceptance  was  a  qualified  acceptance  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  payable  at  a  certain 
place  only,  and  not  otherwise  or  elsewhere;  the  full  traverse  of  which  said  matter 
80  alleged  by  the  defendant  could  alone  tc^e  the  said  acceptance  out  of  the  intent 
of  the  said  statute ;  but  that  the  said  replication  contained  only  an  a^umenta- 
tive  averment  that  the  defendant  did  not,  in  his  said  acceptance,  express  that 
he  accepted  the  said  bill  payable  at  a  certain  place  only. 

Ludlow,  Serjt.,  in  support  of  the  demurrer,  referred  to  Bowdell  v.  Parsons, 
10  East,  359,  as  an  authority  that,  upon  special  '^'demurrer  at  least,  the  picg^ 
mention  of  a  venue  in  the  first  count  of  a  declaration  will  not  cure  the  ^ 
omission  of  it  in  the  second ;  and  with  respect  to  the  replication  contended, 
that  all  the  allegations  contained  in  it  might  be  true,  and  yet  the  defendant's 
acceptance  might  have  contained  the  words  ''  and  not  elsewhere,"  which  are  the 
express  words  prescribed  by  the  statute  for  qualifying  an  acceptance,  and  the 
only  words  which  can  have  that  effect :  Selby  v,  Eden,  3  Bingh.  611. 

TiNDAL,  C.  J.  The  plaintiff  is  entitled  to  our  judgment.  As  to  the  alleged 
omission  of  venue,  one  cannot  read  the  second  count  without  incorporating  the 
place  where  the  goods  were  sold  with  the  existence  of  the  debt  at  the  same  time. 
The  count  states  that  the  defendant,  on  the  2d  of  April,  1832,  was  indebted  to 
the  plaintiff  for  goods  then  and  there  sold  by  the  plaintiff  to  the  defendant  at 
his  request,  and  at  London,  in  consideration  of  the  premises,  then  and  there 
promised  to  pay :  in  other  words. 

The  defendant,  on  the  2d  of  April,  promises,  at  London,  to  pay  the  sum  in 
which  he  is  there  indebted  for  goods  sold  to  him  on  that  day.  The  debt  arises 
there,  and  the  venue  is  sufficient. 

With  regard  to  the  acceptance,  the  defendant  pleads,  ''  that  the  acceptance 
was  qualifi^,  and  that,  according  to  the  statute  in  such  case  made  and  provided, 
in  the  acceptance  he  expressed  that  he  accepted  the  bill  '  payable  at  a  certain 
place  only,  to  wit,  at  32  Albany  Street,  that  is  to  say,  and  not  otherwise  or 
elsewhere.' " 

It  is  not  immaterial  to  observe,  that  the  allegation  that  the  bill  was  accepted 
^'  not  otherwise  or  elsewhere''  is  not  expressly  averred  by  the  defendant,  but 
only  pleaded  under  a  viz.  But  the  plaintiflC  replies,  ^^That  the  acceptance  was 
a  general  acceptance,  and  that  the  defendant  *did  not,  in  the  acceptance,  ^^^ 
express  '  that  he  had  accepted  the  bill  payable  at  a  certain  place  only,  ^ 
in  manner  and  form  as  the  defendant  had  alleged.' "  And  he  seems  to  me  to 
incorporate  in  that  traverse  the  particular  mode  in  which  the  bill  was  accepted. 
I  should  also  go  higher,  and  say,  that  if  this  were  a  qualified  acceptance,  the 
act  says  the  acceptor  shall  not  be  liable,  except  on  defeult  of  payment^  after  de- 
mand, at  the  place  appointed.  I  should  have  been  better  satisfied,  therefore, 
with  the  defendant's  plea,  if  he  had  gone  on  to  say  that  no  demand  was  made 
at  the  place  appointed  for  payment. 

The  other  Judges  concurring,  the  Court  gave 

Judgment  for  the  plaintiff. 
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BEGULA  GENERALIS. 

It  18  ORDERED,  That  in  case  a  rule  of  Court  or  Judge's  order  for  returning 
a  bailable  writ  of  capias  sluJl  expire  in  yaoation,  and  the  sheriff  or  other  officer 
having  the  return  of  such  writ  shall  return  cepi  corpw  thereon,  a  Judge's  order 
may  thereupon  issue  requiring  the  sheriff,  or  other  officer,  within  the  like 
number  of  days  after  the  service  of  such  oider  as  by  the  practice  of  the  Court 
is  prescribed  with  respect  to  rules  to  bring  in  the  body  issued  in  term,  to  bring 
the  defendant  into  Court  by  forthwith  putting  in  and  perfecting  bail  above  to 
the  action.  And  if  the  sheriff  or  other  officer  shall  not  duly  obey  such  order, 
and  the  same  shall  have  been  made  a  rule  of  Court  in  the  term  next  following, 
it  shall  not  be  necessary  to  serve  such  rule  of  Court  or  to  make  any  fresh  de- 
*AB41  ™^^^  thereon,  but  an  attachment  shall  issue  forthwith  for  disobedience 
^  of  such  order,  whether  the  bail  shall  or  shall  not  have  been  put  in  and 
perfected  in  the  mean  time. 

T.  Dbnman,  J.  Gurnet, 

N.  C.  TiNDAL,        S.  Gaseles, 
Ltndhurbt,  J.  Yauqhan, 

J.  Batley,  J.  Parke, 

J.  A.  Park,  W.  Bolland, 

W.  E.  Taunton,    J.  B.  Bosanquet, 

£.   H.  AlDERSON,    J.   LiTTLEDALE. 

J.  Patteson, 


MEMORANDUM. 

Thomas  Noon  Talfourd,  Esquire,  was  called  to  the  degree  of  the  coi/y  and 
gave  rings  with  the  following  motto,  "  magna  tni  veriUUUJ' 


END  OF  HILARY  TERM. 
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COURT   OF    COMMON    PLEAS, 

OTHER  COURTS, 


CiKttr  €tm, 


IN  THE  THIRD  TEAR  OF  THE  REIGN  OF  WILLUM  lY. 


GOODBURNE  v.  BOWMAN.    Apnl  16. 

Where  immaterial  issaeB  are  found  in  faTOur  of  defendant,  and  judgment  is  afterwards 
entered  for  plaintiff  nan  obtt€mie  veredicto,  neither  party  is  entitled  to  the  costs  of  the 
immaterial  issue. 

In  this  cause  several  issues  were  found  for  the  defendant^  which  the  Court 
afterwards  decided  to  be  immaterial  issues,  Und  gave  judgment  for  the  plaintiff 
non  obstante  veredicto. 

The  prothonotarj  hayins  declined  to  allow  the  defendant  or  the  plaintiff 
costs  upon  these  immaterial  issues,  a  rule  nisi  was  obtained,  on  the  part  of  the 
defendant,  for  a  review  of  the  taxation ;  against  which 

Jones  and  Stephen^  Serjts.,  showed  cause.  By  the  seventy-fourth  rule,  Trin. 
W.  4,  no  costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon  any  counts  or 
issues  upon  which  he  has  not  succeeded )  and  the  costs  of  all  issues  found  for 
*the  defendant  shall  be  deducted  from  the  plaintiff's  costs.  In  £[irk  v.  rtggg 
NowiU,  1  T.  R.  266,  it  was  held,  that,  if  plaintiff  took  issue  on  several  ^ 
pleas,  one  of  which  was  insufficient  in  law,  and  had  a  verdict  on  all  the  issues 
except  that  joined  on  the  insufficient  plea,  which  was  found  for  the  defendant; 
and  afterwards  judgment  was  entered  up  for  the  plaintiff;  still  he  should  not 
be  allowed  any  costs  upon  the  issue  found  for  the  defendant.  But  upon  the 
new  rule  the  plaintiff  must  be  taken  to  have  succeeded,  and  the  defendant  to 
have  fiiiled.  At  all  events,  it  is  impossible  that  the  defendant  can  daim  aoj 
costs,  for  the  judgment  of  the  Court  is  against  him. 
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Bampas,  Serjt.,  contrdj  was  requested  by  the  Court  to  confine  himself  to  the 
defendant's  claim  for  costs.  He  contended  that,  as  the  plaintiff^  by  omitting 
to  demur,  had  compelled  the  defendant  to  go  to  trial  on  the  immaterial  issues, 
the  defendant  must  be  taken  to  have  succeeded  when  those  issues  were  found 
for  him  by  the  jury.  -  The  new  rule  of  Court  must  be  considered  as  a  comment 
on  the  case  of  Kirk  v.  Nowill,  and  there  the  Court  said, ''  Suppose  the  judg- 
ment had  been  arrested,  no  costs  would  have  been  given.  The  reason  is  ob- 
vious; the  plaintiff  has  contributed  to  the  costs  as  well  as  the  defendant.  He 
should  have  demurred  to  the  defendant's  plea ;  on  going  on  to  trial  he  is  equally 
in  fault."(a) 

TiNDAL,  C.  J.  It  appears  to  me  that  neither  the  plaintiff  nor  the  defendant 
is  entitled  to  costs  on  these  issues. 

tccgn  First,  as  to  the  plaintiff.  The  rule  says,  No  costs  ^shall  be  allowed  on 
^  taxation  to  a  plaintiff,  upon  any  counts  or  issues  upon  which  he  has  not  suc- 
ceeded ;  and  the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs.  Now  the  issues  in  question  were  found  for  the  defendant,  and 
in  no  sense  of  the  word  can  the  plaintiff  be  said  to  have  succeeded  on  them.  If 
the  verdict  were  /or  him  on  a  bad  count,  he  would  not  be  entitled  to  costs ; 
still  less  can  he  be  so  entitled,  where,  upon  an  immaterial  issue,  the  verdict  is 
against  him.  By  obtaining  judgment  ncn  obstante  veredicto,  he  has  not  suc- 
ceeded on  such  issue ;  he  has  only  put  it  out  of  the  way. 

Now,  with  respect  to  the  defendant.  In  order  to  entitle  him  to  costs,  the 
issues  found  for  him  must  be  such  as  he  can  ultimately  succeed  on ;  real  issues 
in  point  of  law,  on  which  judgment  can  be  signed. 

Suppose  he  had  pleaded  only  one  plea,  bad  in  point  of  law,  and  a  verdict  had 
been  given  for  him  on  that  plea ;  if  the  plaintiff  afterwards  obtained  judgment 
non  obstante  veredicto,  could  it  be  contended  that  the  defendant  should  have  the 
costs  of  the  cause  ?  This  is  a  casus  omissus  in  the  rules  ]  and  the  best  course  is 
to  hold  that  neither  party  shall  have  his  costs. 

Gaselee,  J.,  at  ii%i  thought  the  plaintiff  was  not  entitled  to  the  costs  of 
these  issues,  because  he  ought  to  have  demurred,  instead  of  allowing  the  de- 
fendant to  go  down  to  trial  on  them ;  and  he  likened  the  case  to  a  motion  in 
arrest  of  judgment :  but,  with  respect  to  the  defendant,  although  he  was  first  to 
blame  for  putting  a  bad  plea  on  record,  yet  he  considered  him  entitled  to  his 
costs  as  having  succeeded  on  the  issues  in  question.  The  following  day,  how- 
ever, the  learned  Judge  said,  that,  on  consideration,  he  had  altered  nis  opinion 
in  this  respect,  and  agreed  with  the  rest  of  the  Court  that  neither  party  was  en- 
titled to  costs  on  these  issues. 

4cgyQ-i  ^Alderson,  J.,  concurred  with  the  Chief  Justice  on  both  points. 
^  The  plaintiff  had  not  succeeded  on  the  issues  in  question,  but  notwith- 
standing those  issues ;  and  as  to  the  defendant,  he  could  not  be  said  to  have  suc- 
ceeded, because  the  issues  were  not  such  as  judgment  could  be  entered  up  on. 
In  Cox  V.  Thomason,  2  Cr.  &  Jer.  498,  there  were  nine  counts  for  a  malicious 
prosecution,  and  nine  for  slander,  and  a  verdict  for  the  defendant  on  fifteen. 
The  plaintiff  was  held  entitled  to  the  general  costs,  because  on  the  whole  record 
the  judgment  was  for  him ;  but  the  defendant  was  allowed  to  deduct  the  issues 
found  for  him,  because  he  had  relieved  himself  from  that  portion  of  the  charges 
against  him:  here  the  defendant  has  not  relieved  himself  from  any  of  the 
charges  brought  against  him. 

Park,  J.  I  had  intended  to  express  no  opinion;  but  the  way  in  which  this 
has  been  put  by  my  Lord  Chief  Justice,  and  my  brother  Alderson,  has  con- 
vinced me,  and  I  agree  with  them  that  neither  party  should  have  the  costs  of 
these  issues.  Rule  discharged. 

(a)  Vide  2  Vent  196,  1  Barnes,  4to.  edit  125. 
Vol.  XXin.--48 
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BOWYEAR  t;.  BOWYEAR.    April  16. 

The  Court  will  not  stay  the  proceedings  in  a  writ  of  right,  till  the  ooeta  of  a  prior  eject* 
ment  for  Uie  stme  lands  are  paid. 

This  was  a  writ  of  right  for  the  recovery  of  lands  in  Middlesex.  The  de- 
mandant had  brought  an  ejectment  in  the  King's  Bench  for  the  same  lands, 
which  was  tried  and  failed :  whereupon  the  demandant  commenced  a  second 
ejectment  in  the  same  Court,  the  proceedings  in  which  that  Court  staid  till  the 
demandant  should  have  paid  the  costs  of  the  former  ejectment.  The  demandant 
had  also  filed  a  bill  in  Cnancery  for  a  discovery ;  '*'but  upon  a  plea  being  ^^^ 
put  in,  he  omitted  to  appear  to  the  plea,  and  the  bill  was  dismissed.         '- 

Upon  affidavit  of  these  facts,  Wildcy  Serjt.,  obtained  a  rule  nisi  to  stay  the 
proceedings  in  the  writ  of  right  till  the  costs  of  the  two  actions  of  ejectment 
should  have  been  paid. 

LudloWf  Serjt.,  who  showed  cause,  relied  on  Chatfield  v.  Souter,  3  Bingfa. 
167,  (he  cited  also  3  B.  &  P.  23,  note),  as  a  case  in  point.  There,  the  Court 
would  not  stay  the  proceedings  in  a  writ  of  right  till  the  costs  of  a  prior  eject- 
ment were  paid. 

Wilde.  It  is  a  general  rule,  that  in  a  second  ejectment,  the  Courts  will  stay 
the  proceedings  until  costs  are  paid  of  a  prior  ejectment  for  the  trial  of  the 
same  title.  See  Tidd's  Pr.  538  (9th  edit.),  and  the  authorities  there  cited. 
The  plaintiff  frustrates  that  rule,  if  he  be  allowed  to  proceed  by  writ  of  right 
for  the  same  premises  before  paying  the  costs  of  previous  ejectments,  for  the 
proceeding  differs  only  in  name.  And  Chatfield  v.  Souter  is  clearly  distin- 
guishable, for  there  the  ejectment  never  proceeded  to  trial.  Where  the  de- 
mandant has  had  a  trial,  and  has  failed  upon  the  merits,  further  litigation  for 
the  same  property,  unless  upon  payment  of  costs,  would  be  in  the  highest 
degree  vexatious. 

TiNDAL,  C.  J.  The  case  of  Chatfield  i\  Souter  is  too  strong  in  its  circum- 
stances, and  in  the  principle  of  the  decision,  for  us  to  decide  against  it  In 
proceeding  by  a  second  ejectment,  the  action  is  in  substance  the  same  as  the 
first;  but  a  proceeding  in  this  Court  bv  writ  of  right,  is  altogether  different 
from  the  proceeding  by  ejectment.  The  ejectment  may  have  failed  because 
the  ^lessor's  entry  has  been  tolled,  or  because  the  twenty  years  within  ^"^2 
which  it  ought  to  have  been  commenced,  may  have  elapsed.  Here  the  ^ 
party  is  pursuing  a  remedy  which  is  of  a  different  nature,  and  which,  for  aught 
that  appears,  may  have  been  rendered  necessary  by  the  inefficacj  of  the  pro- 
ceeding by  ejectment. 

Park,  J.     I  adhere  to  the  opinion  I  pronounced  in  Chatfield  v.  Souter. 

Gaselee,  J.  Chatfield  v.  Souter,  which  is  reported  more  at  length  in  10  B. 
Moore,  p.  572,  is  not  distinguishable  from  the  present  case. 

Alderson,  J.  I  am  of  the  same  opinion.  The  authority  of  Chatfield  v. 
Souter  is  decisive,  and  not  to  be  distinguished.  Rule  discharged. 


MORGAN  V.  BIRNIE.    April  17. 

Condition  precedent.    Defendant  was  to  pay  for  building  upon  receiving  an  ardiitect's 

oertifioato  that  the  work  was  done  to  his  satisfaction.    The  architect  checked  the 

builder's  charges,  and  sent  them  to  defendant : 
Held,  that  this  did  not  amoant  to  such  a  certificate  of  satisfaction  as  to  enable  the 

builder  to  sue  defendant,  although  defendant  had  not  objected  to  pay  on  the  ground 

that  no  sufficient  certificate  had  been  rendered. 

This  was  an  action  on  a  builder's  contract,  by  which  it  was  stipulated,  among 
other  things,  that  all  the  proposed  erections  should  be  done  in  a  good  and  work- 
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manlike  manner,  and  with  good  sound  and  well-seasoned  materials,  and  be  com- 
pleted to  the  reasonable  satis&otion  of  A.  B.  Clayton,  or  other  the  architect  for 
*6731  ^^^  ^^^^  being  of  the  defendant,  his  executors  or  '^'administrators,  on  or 
^  before  the  29th  day  of  October  next  ensning  the  date  thereof,  or  such 
farther  day  as  the  said  A.  B.  Clayton,  or  such  otner  architect,  and  the  said 
plaintiff  shoold  mntuaily  asree  upon.  It  was  farther  provided,  that  no  addi- 
tions or  alteration  should  be  admitted  unless  directed  by  the  defendant,  his 
executors  or  administrators,  or  his  or  their  surveyor,  in  writing  ]  nor  should  any 
additions  to  or  alterations  of  the  works  thereby  contracted  for,  and  contained  in 
the  particulars  therein  specified,  vitiate  or  vacate  the  contract  thereby  made,  but 
the  price  or  allowance  to  be  made  in  respect  of  any  agreed  additions  or  altera- 
tions, should  be  added  to  or  deducted  from  the  moneys  that  should  become 
payable  by  virtue  of  the  said  memorandum  of  agreement  as  the  case  might  re- 
quire, such  price  or  allowance  being  first  estimated  or  settled  by  the  surveyor  or 
architect  of  the  said  defendant,  who  should  be  sole  arbitrator  in  settling  such 
price  or  allowance,  and  all  dispates  that  should  or  might  arise  in  or  about  the 
premises :  And  the  defendant  thereby  promised  and  agreed,  in  consideration  of 
the  buildings  and  works  to  be  done  and  executed  oy  the  said  plaintiff,  in 
manner  in  the  said  memorandum  of  agreement  mentioned,  that  the  defendant 
would  pay  or  cause  to  be  paid  to  the  plaintiff  the  sum  of  1250^.  in  manner  fol- 
lowing, that  is  to  say,  that  he  would  pay  or  cause  to  be  paid  such  a  sum  of 
money,  as  would  be  equal  to  three-fourth  parts  of  the  price  of  the  works  thereby 
contracted  for,  which  should  have  been  executed  and  performed  according  to 
the  true  intent  and  meaning  of  the  said  memorandum  of  agreement,  upon  re- 
ceiving a  certificate  %n  icriting  signed  by  the  said  A.  B.  Clayton,  or  other  the 
architect  of  the  defendant,  testifying  that  the  flooring-joists  of  the  first  story  of 
the  said  dwelling-house  had  been  actually  laid,  and  his  approval  of  the  works  so 
executed  ]  such  further  sum  of  money  as  would  be  equal  to  three-fourth  parts  of 
'f'BT^I  *^^  V^<^  or  value  of  the  further  works  that  should  have  been  done  sub- 
^  sequently  to  the  date  of  the  architect's  said  certificate,  upon  the  comple- 
tion of  the  carcase  of  the  dwelling-house;  and  the  balance  or  sum  which  should 
be  found  due  to  the  plaintiff,  after  deducting  the  two  previous  payments,  within 
tiDO  calendar  months  after  receiving  the  said  architects  certificate  that  the  wJiole 
of  the  buildings  and  works  thereby  contracted  for  had  been  executed,  and  com- 
pleted to  his  satis/action. 

The  work  having  been  completed,  the  plaintiff  sought  by  this  action  to  re- 
cover his  charges  for  some  additional  work  not  contained  in  the  original  con- 
tract. 

At  the  trial  it  appeared,  that  Mr.  Clayton,  the  architect,  had  examined  and 
approved  of  the  plaintiff's  charges  for  the  buildings  mentioned  in  the  agree- 
ment, and  had  written  the  following  letter,  to  the  defendant,  more  than  two 
months  before  the  action : — "  Wim  this  you  will  receive  Mr.  Morgan's 
account.  My  private  statement,  showing  the  variations  of  prices  and  qualities, 
shall  be  copied  and  forwarded  to  you.  As  regards  to  when  and  where  executed, 
my  only  data  exist  in  my  measuring  book,  which  shall  be  open  for  your  in- 
spection at  any  time  at  my  office.  I  also  forward  you  the  drawings  marked  6 
and  7,  and  the  original  elevation  and  plan  submitted  to  the  commissioners  of 
woods  and  forests.     I  remain,  &c. 

«  March  24, 1832.  A.  B.  Clayton." 

This  letter  contained  an  account,  headed,  <<  Final  statement  of  extras  and 
omissions  of  the  carcase  of  a  house  for  George  Bimie,  Esq.,  by  T.  Morgan, 
builder." 

A  letter  was  also  put  in,  addressed  to  Clayton  by  the  defendant,  April  4th, 

1832,  in  which  he  asked  for  Clayton's  private  statement  of  prices  and  quanti* 

ties ;  expressed  himself  anxious  to  have  the  matter  speedily  settled;  and  made 

*R7S1  ^^  objection  on  the  ground  of  not  ^having  received  a  certificate.     But  as 

-*  it  did  not  appear  that  Mr.  Clayton  had  ever  given  any  certificate  of  his 


766  f    Fenton  v.  Logak.    E.  T.  1833.  [675 

satisfaotion  as  to  the  mode  in  which  the  work  had  been  execated,  Tindal,  C.  J., 
directed  a  nonsuit,  on  the  ground  that  the  delivery  of  such  a  certificate  waa  a 
condition  precedent  to  the  plaintiff's  right  of  action. 

Spankie,  Seijt.,  now  moved  to  set  aside  this  nonsuit  on  the  ground  that  the 
agreement  did  not  require  the  certificate  touching  the  additions,  to  be  in  writing; 
and  that  Mr.  Clayton's  allowance  of  the  plaintiff's  charges  must  be  deemed  an 
implied  certificate,  for  he  could  not  allow  the  charges  to  be  correct  without  im- 
plying thereby  that  the  building  had  been  executed  to  his  satisfacUon.  Besides, 
it  might  be  doubtful  whether  any  certificate  were  requisite  with  respect  to 
charges  for  additional  work :  the  certificate  was  to  apply  only  to  the  building 
as  onginally  contracted  for ;  and  the  defendant  had  never  objected  to  pay  on 
the  ground  that  a  proper  certificate  had  not  been  rendered. 

TiNDAL,  C.  J.  I  was  of  opinion  at  the  trial,  and  am  still  of  opinion,  that 
the  production  of  a  certificate  from  Mr.  Clayton  was  a  condition  precedent  to 
the  bringing  this  action.  The  agreement  stipulates,  that  the  price  of  addi- 
tions or  alterations  should  be  added  to  the  sum  contracted  for  by  the  agree- 
ment, such  price  being  first  settled  by  the  architect  of  the  defendant,  who 
should  be  sole  arbitrator  in  settling  such  price,  and  all  disputes  that  dtonld 
arise  about  the  premises.  Then  follows  the  stipulation  for  payment  in  propor- 
tion to  the  work  done  at  two  different  periods  upon  receiving  a  certificate  in 
writing  of  Mr.  Clayton's  approval,  and  for  payment  of  the  balance  of  the  whole 
within  two  calendar  months  after  receiving  the  said  architect's  certificate,  that 
the  whole  of  the  buildings  contracted  for  had  been  executed  '*'to  his  sa-  ^^^^g 
tisfaction.  That  appears  to  involve  not  only  the  original,  but  the  addi-  ^ 
tional  or  extra  works.  Unless  the  letter  and  delivery  of  the  plaintiff's  account, 
and  the  checking  that  account  by  Clayton  amount  to  a  certificate,  no  certificate 
has  been  given.  It  appears  to  me  that  the  effect  of  a  certificate  would  be  alto- 
gether different;  applying  to  the  manner  in  which  the  work  has  been  done, 
while  the  checking  the  accounts  applies  only  to  the  propriety  of  the  charges. 

The  rest  of  the  Court  concurring,  the  rule  was  Befnsed. 


FENTON  V.  LOGAN.    April  IS. 

An  implement  of  trade  is  only  prinleged  from  distress  if  it  be  in  use,  and  if  there  b« 
no  other  distress  on  the  premises. 

To  replevin  for  a  thrashing-machine  the  defendant  avowed  for  rent  arrear, 
and  the  plaintiff  pleaded  that  the  machine  was  an  implement  of  trade,  not  liable 
to  distress,  being  in  use  at  the  time,  and  there  being  a  sufficiency  of  other  goods 
on  the  premises. 

At  the  trial  it  appeared  that  the  machine  had  been  let  to  hire  by  the  plain- 
tiff to  the  tenant  on  whom  the  defendant  had  distrained;  that  the  work  for 
which  it  had  been  let  was  completed  on  a  Saturday,  and  that  the  distress  was 
made  on  the  Monday  following. 

There  was  no  evidence  that  any  other  goods  were  to  be  found  on  the  pr^ 
mises. 

^  The  jury  found  that  the  machine  was  not  in  use,  and  that  there  was  no  other 
distress  on  the  premises,  and  gave  their  verdict  for  the  defendant. 

Storks,  Seijt.,  moved  for  a  new  trial,  on  the  cround  that,  under  these  cir- 
cumstances, the  learned  Judge  who  '^'presided  should  have  directed  a  ver-  r^gyy 
diet  for  the  plaintiff.  As  an  implement  of  trade  the  nuichine  was  pri-  *-  ^ 
vileged  from  distress  while  in  actual  use,  and  if  so,  must  be  deemed  also  privi- 
leged for  a  reasonable  time,  eundo  et  redeundo,  otherwise  the  privilege  would 
be  nugatory.  Monday  might  reasonably  be  idlowed  for  returning,  a&r  work 
completed  on  Saturday.    In  Gorton  v.  Falkner,  4  T.  R.  665,  it  was  held,  that 
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implements  of  trade  might  be  distrained  for  rent  if  they  were  not  in  aetnal  use 
at  the  time,  and  if  there  were  no  other  sufficient  distress  on  the  premises. 

TiNDAL^  G.  J.  The  plaintiff  seeks  to  set  aside  this  yerdict^  on  the  ground 
that  the  thrashing-machine  was  an  implement  of  trade  in  use,  and  as  such 
priyileged  from  distress.  There  are  several  distinct  grounds  on  which  certain 
things  are  privileged  from  distress ;  some  absolutely,  as  materials  deposited  to 
be  worked  up ;  otners,  conditionally,  that  is,  if  a  sufficient  distress  cannot  be 
had  without  them.  Again,  implements  of  trade  are,  in  some  instances,  privi- 
leged, if  they  be  in  use,  and  if  no  other  distress  can  be  found  on  the  premises. 
In  this  case  neither  of  those  conditions  has  been  fulfilled.  In  the  first  place, 
the  machine  was  not  in  use,  the  whole  purpose  for  which  it  had  been  hired  hav- 
ing been  completed  on  Saturday,  and  the  distress  having  been  made  on  Mon- 
day }  and  it  is  unnecessary  to  enter  into  the  question  whether  or  not  it  would 
have  been  privileged  in  the  course  of  removal,  for  here,  in  the  absence  of  any 
evidence  of  other  goods  being  on  the  premises,  the  second  condition  entirely 
&ils.  The  case  of  Wood  v.  Clarke,  1  Cr.  &  J.  484,  is  conclusive  on  both 
points.  There  it  was  held  that  materials  delivered  by  a  manufacturer  to  a 
♦6781  ^®^^^^»  ^  ^®  ^y  ^^™  manufactured  at  his  own  home,  *were  privileged 
-*  from  distress  for  rent  due  from  the  weaver  to  his  landlord ;  but  that  a 
frame  or  other  machinery,  delivered  by  the  manufacturer  to  the  weaver,  to- 
gether with  the  materials,  for  the  purpose  of  being  used  in  the  weaver's  house 
in  the  manufacture  of  such  materials,  was  not  privileged  unless  there  were 
other  goods  upon  the  premises,  sufficient  to  satisfy  the  rent  due. 

Park,  J.  Gbrton  v,  Falkner  is  a  decisive  authority  against  the  plaintiff,  for 
it  shows  that  implements  of  trade  can  only  be  distrained  if  not  in  use,  and 
there  be  no  other  distress. 

The  rest  of  the  Court  concurred  in  Refusing  the  rule. 


ANDEKSON  and  Another  v.  THOMAS.     April  18. 

The  mis-statement  of  the  form  of  action  at  the  commencement  of  a  declaration  is  an 
irregularity  only,  and  not  fatal  on  special  demurrer. 

■  The  plaintiff  commenced  a  declaration  in  assumpsit  on  a  bill  of  exchange, 
with  the  usual  money  counts,  by  alleging  that  the  defendant  was  summoned  to 
answer  them  '<  of  a  plea  of  trespass  on  the  case  '/*  and  stated  that  the  defendant 
had  accepted  a  bill;  payable  to  plaintiff  or  order,  of  500Z.,  valued  in  freight, 
four  months  after  the  arrival  thereof.  Breach,  that  the  plaintiff  had  disre- 
garded his  promises,  and  had  not  paid  any  of  the  said  moneys. 

Upon  special  demurrer, 

Wilde,  Serjt.,  objected  that  the  declaration  did  not  commence  with  statins 
correctly  the  form  of  action,  pursuant  to  the  rule  of  Court,  M.  1654,  s.  16,  and 
*67d1  ^^^^  breach  "^was  too  general,  inasmuch  as  a  question  might  arise  as 
-■to  what  was  or  was  not  the  arrival  on  which  payment  was  to  be  made. 

TiNDAL,  C.  J.  The  omission  to  state  the  form  of  action  is  a  mere  irregu- 
larity, or  non-compliance  with  a  rule  of  Court.  There  is  nothing  illegal  on  the 
face  of  the  record.  The  general  allegation  of  non-payment  is  sufficient,  and 
there  must  be  Judgment  for  the  plaintiff. 


PERMMAN  V.  STEGGALL.     AprU  19. 

1  to  set  aside  the  award  of  a  banister,  on  the  g 
admitted  an  incompetent  witness. 

Wilde,  Serjt.,  moved  to  set  aside  an  award  in  this  cause^  made  by  a  barris- 


The  Court  reftued  to  set  aside  the  award  of  a  barrister,  on  the  ground  that  he  had 
admitted  an  incompetent  witness. 
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ter.  on  tke  ground,  that^  notwithstanding  an  objection  to  soch  a  ooone,  he  had 
received  the  testimony  of  Tucker,  a  witness  who  had  been  held  by  this  Court 
to  be  incompetent.  See  ante,  vol.  B,  p.  369.  Tucker  had,  indeed,  released  aoj 
claim  to  a  surplus  under  a  commission  on  which  he  had  been  declared  a  bank- 
rupt, but  subsequently  to  the  bankruptcy  he  had  been  discharged  under  the 
insolvent  debtoi^s  act,  and  in  that  respect  was  still  incompetent. 

The  Court,  adverting  to  the  general  rule  which  precludes  interference  where 
the  award  has  been  miule  by  a  barrister,  requested  the  learned  Serjeant  to  con- 
sider the  cases  on  that  subject. 

After  having  looked  into  those  cases,  Wilde  now  submitted  that  the  award 
of  a  barrister  was  only  deemed  final  on  a  point  of  law  where  such  point  was 
expressly  referred  to  him ;  and  he  referred  to  Wade  v.  Huntly,  Tidd's  Pr.  894, 
8th  edit.,  '''where  it  is  said  that  the  Court  will  set  aside  an  award  for  a  p^^Q 
clear  mistake  on  a  point  of  law ;  to  Wohlenberg  v,  Lageman,  6  Taunt.  *■ 
251 ;  to  Chace  and  Others  v.  Westmore,  13  East,  357,  where  the  Court  de- 
clined laying  down  any  general  rule,  and  refused  to  set  aside  the  avrard,  onlj 
because  they  thought  the  parties  intended  to  refer  the  point  in  question.  In 
Richardson  v.  Nourse,  8  B.  &  Aid.  237,  Lord  Tenterden  said,  <^  I  do  not  go 
the  length  of  saying,  that  where  arbitrators  proceed  upon  a  miatake  of  a  dear 
principle  of  law,  the  Court  will  not  set  aside  their  award.''  And  in  Young  p. 
Walter,  9  Yes.  364,  Lord  Eldon  said,  <'  If  there  is  a  question  of  law,  and  the 
parties  choose  to  refer  that  to  the  decision  of  an  arbitrator,  instead  of  tlie  Conrt, 
why  may  not  he  take  all  moral  considerations  into  his  judgment  ?  If  thej 
refer  to  a  person  to  decide  all  matters  in  difference  according  to  law,  and  he 
means  to  decide  according  to  law,  and  mistakes,  the  Court  will  set  that  right 
But  if  a  distinct  question  of  law^  and  nothing  else,  is  referred,  and  the  parties 
choose  to  say  they  will  not  take  the  decision  of  the  Court,  but  will  take  what- 
ever an  arbitrator  shall  say  is  the  law  between  them,  why  may  they  not  90 
agree  V  [Park,  J.  What  is  the  use  of  the  condition  frequently  inserted  in 
arbitration  rules,  that  the  arbitrator  shall  be  it  liberty  to  state  any  point  of  law 
on  the  face  of  his  award,  if  the  point  can  thus  be  raised  in  the  way  of  motion?] 
The  denial  of  appeal,  except  upon  the  insertion  of  special  conditions  in  the  role, 
will  tend  to  repress  the  practice  of  referring  to  arbitration;  and  if  such  a  cus- 
tom has  crept  in,  it  shovild  be  reconsidered. 

Tal/aurdf  Serjt.  (amicus  curias)  f  stated,  that  yesterday  the  Court  of  Kincfs 
Bench,  upon  the  application  of  Ho^ins,  refused  to  set  aside  the  award  of  a 
barrister,  *upon  affidavit  that  he  haa  admitted  the  testimony  of  an  in-  p^| 
competent  witness.  ^ 

TiNDAL,  C.  J.  I  have  always  thought  that,  where  the  parties  appoint  a  law- 
yer their  arbitrator,  they  appoint  him  judge  of  law  as  well  as  judge  of  fact, 
and  it  has  been  the  constant  practice  to  refuse  any  appeal  on  the  merits  of  the 
decision. 

Ga8£L£E  and  Aldsrson,  Js.,  expressed  a  similar  opinion.    Rule  refused. 


APPERLEY,  Clerk,  t;.  BISHOP  of  HEREFORD.  April  20. 

1.  In  queere  impedit,  the  ordinary,  unless  he  has  collated,  cannot  counterplead  the 
plaintirs  title  to  the  patronage. 

2.  The  declaration  shows  a  sufficient  avoidance  of  a  living,  if  it  alleges  that  the  incum- 
bent accepted  another  benefice  vith  cure  of  souls,  although  it  contains  no  allegation 
that  the  benefice  held  by  the  incumbent  was  of  the  value  of  Bl. 

QuARE  impedit.  In  the  declaration,  the  plaintiff,  after  setting  out  his  title 
to  the  advowson  of  the  rectory  of  Stoke  Lacy,  and  his  own  institution  and  in- 
duction upon  a  vacancy  occasioned  by  his  predecessor  being  instituted  ind 
inducted  into  the  chapelry  of  Bartestry,  with  cure  of  souls,  alleged  that)  in 
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January,  1832,  he,  the  plaintiflf,  accepted,  and  was  admitted,  instituted,  and 
inducted  into  the  yicarage  of  the  parish  church  of  Ocle  Pritchard,  that  vicar- 
age and  the  rectory  of  Stoke  Lacy  being  each  of  them  a  benefice  with  the 
oare  of  souls,  whereby  it  belonged  to  the  plaintiff,  patron  as  aforesaid,  to  present 
a  fit  person  to  the  church  of  Stoke  Lacy ;  that  he  presented  to  the  Bishop  of 
Hereford,  being  the  proper  ordinary  in  that  behalf,  William  Betham,  Clerk, 
to  be  admitted,  instituted,  and  inducted,  Betham  being  a  fit  person,  but  that 
the  bishop  refused  to  admit,  &c. 

The  defendant  pleaded,  first,  that  before  the  church  of  Stoke  Lacy  became 
"^6821  ^^^°^>  ^^'  ^^^  plaintiff  accepted  '''and  was  admitted,  instituted,  and 
-^  inducted  into  the  vicarage  of  Ocle  Pritchard,  and  before  the  plaintiff 
presented  W.  Betham,  as  in  the  declaration  mentioned,  the  plaintiff,  by  inden- 
ture, bargained  and  sold,  and  released  respectively  the  aidvowson,  right  of 
nomination,  &c.,  of  and  to  Stoke  Lacy  to  James  Holbrook.  Secondly,  that  the 
plaintiff  having  a  benefice  with  cure  of  souls,  to  wit.  Stoke  Lacy,  of  the  value 
of  8^.  and  upwards,  did  accept,  and  was  admitted,  instituted,  and  inducted  into 
the  vicarage  of  Ocle  Pritchard,  being  also  a  benefice  with  cure  of  souls,  and 
the  plaint^  was  possessed  of  the  same ;  whereby  and  immediately  after  such 
pofisession,  the  first  benefice  became  void,  and  six  months  from  the  avoidance 
elapsed  before  any  person  was  presented  to  the  same. 

The  third  plea  was  similar  to  the  second,  but  more  general,  omitting  the 
value. 

The  plaintiff  replied  to  the  first  plea,  that  the  indentures  in  that  plea  men- 
tioned, were  made  and  sealed  after,  and  not  before  the  plaintiff  accepted  and 
was  admitted,  instituted,  and  inducted  into  the  vicarage  of  Ocle  Pritchard ; 
and  demurred  to  the  second  and  last. 
Joinder. 

The  defendant  demurred  to  the  replication  to  the  first  plea. 
Joinder. 

SUpheUy  Seijt.,  in  support  of  the  demurrer  to  the  plea.  The  pleas  are  ill, 
beoause  none  of  them  allege  collation  by  the  ordinary;  and  unless  the  ordinary 
has  collated,  he  cannot  counterplead  the  plaintiff's  title  to  the  patronage ;  25 
Ed.  3,  Stat.  3,  c.  7 ;  Elvis  v.  Archbishop  of  York,  Hob,  315 ;  Com.  Dig. 
Pleader,  3  (I),  9. 

*6831  ^  ^^^  count  shows  a  sufficient  avoidance  of  the  ^rectory,  because 
■*  by  the  canon  law  (fourth  council  of  Lateran,  A.  D.  1215),  recognised  by 
the  common  law — Evans  v.  Asoough,  Latch.  233 ;  Staveley  v.  Ullithorn,  Hardr. 
101 } — ^the  acceptance  of  a  second  living  is  a  positive  avoidance  of  the  first : 
Wolferstan  v.  Bishop  of  Lincoln^  2  Wils.  174,  184 ;  Shute  v,  Hogden,  Yaugh. 
129,  Watson's  Clerg.  Law,  95;  Baker  v.  Rogers,  Cro.  Elix.  788,  Dyer,  129 
b,  283. 

The  Court  considering  Elvis  v.  Archbishop  of  York  a  decisive  authority 
against  the  pleas, 

Ludlmoj  Serjt.,  contrd,  relied  chiefly  on  an  alleged  insufficiency  of  the  de* 
claration.  The  acceptance  of  a  second  living  does  not  avoid  the  first  at  all 
events,  but  only  where  the  first  is  above  the  value  of  8/.  in  the  king's  books ; 
21  Hen.  8,  c.  13,  s.  9 ;  by  which  it  is  enacted, ''  that  if  any  person  or  persons 
having  one  benefice,  with  cure  of  soul,  being  of  the  yearly  value  of  %L  or  above, 
accept  and  take  any  other  with  cure  of  soul,  and  be  instituted  and  inducted  in 
possession  of  the  same,  then  and  immediately  after  such  possession  had  thereof, 
the  first  possession  shall  be  adjudged  in  the  law  to  be  void ;"  and  by  sect.  10, 
"  That  it  shall  be  lawful  to  every  patron,  having  the  advowson  thereof,  to  pre- 
sent another,  and  the  presentee  to  have  the  benefit  of  the  same,  in  like  manner 
and  form  as  though  the  incumbent  had  died  or  resigned ;  any  license,  union, 
or  other  dispensation  to  the  contrary  hereof  obtained  notwithstanding.''  That 
statute  would  have  been  unnecessary,  if  every  acceptance  of  a  second  benefice 
avoided  the  first.    If  the  first  be  under  the  value  of  %h  in  the  king's  books,  it 
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is  only  voidable  by  sentence  of  deprivation :  Wats.  Clerg.  Law,  c.  2,  p.  6,  Com. 
Dig.,  E$glUey  N.  5.  And  the  successor  is  not  entitled  to  tbe  ^profits  ^^ 
during  the  vacancy,  under  28  H.  8,  c.  11,  s.  3,  from  the  time  his  pre-  ^ 
decessor  accepted  the  second  benefice,  but  only  from  the  time  he  avoids  the  first 
benefice  de  facto  :  Halton  v.  Cove,  1  B.  and  Adol.  538 ;  but  he  would  be  en- 
titled from  the  time  of  the  acceptance  of  the  second  benefice,  if  by  sadi 
acceptance  the  first  became  actually  void.  The  plaintiff,  therefore,  should  have 
alleged  either  that  the  first  living  was  above  value,  or  that  it  had  been  avoided 
by  sentence  of  deprivation.  The  count  contains  no  such  allegation,  and  is 
therefore  ill. 

TiNDAL,  G.  J.  This  is  an  action  of  quare  impedii  brought  by  t>he  patron  of 
the  rectory  of  Stoke  Lacy,  against  the  Bishop  of  Hereford,  for  disturbing  him 
in  his  right  of  patronage  to  present  to  a  void  turn  in  that  living :  and  the  mode 
in  which  he  states  the  void  turn,  is,  that  in  January,  1832,  he,  the  plaiotif, 
incumbent  of  Stoke  Lacy,  accepted  and  was  admitted,  instituted,  and  indncted 
into  the  vicarage  of  the  parish  church  of  Ode  Pritchard,  that  vicarage  and  the 
rectory  of  Stoke  Lacy  being  each  of  them  a  benefice  with  cure  of  souls,  where- 
by it  belonged  to  the  plaintiff,  patron  as  aforesaid,  to  present  a  fit  person  to  Uie 
church  of  Stoke  Lacy.  The  bishop  answers,  that  before  Stoke  Lacy  became 
vacant,  the  plaintiff  conveyed  away  the  advowson,  and  that  the  void  turn  passed 
under  that  conveyance.  He  then  pleads  more  generally,  '^  that  the  pjaintif 
having  a  benefice  with  cure  of  souls,. to  wit,  Stoke  Lacy,  of  the  value  of  8^. 
and  upwards,  did  accept,  and  was  admitted,  instituted,  and  inducted  into  the 
vicarage  of  Ode  Pritchard,  being  also  a  benefice  with  cure  of  souls,  and  wis 
possessed  of  the  same  ]  whereby  and  immediately  after  such  possession  the  first 
benefice  became  void ;  and  that  six  months  from  the  avoidance  elapsed  before 
any  person  was  presented  *bv  the  plaintiff;"  leaving  us  to  infer  that  p^^ 
upon  such  lapse  the  bishop  had  a  right  to  present.  It  is  admitted,  *- 
however,  that  the  second  and  third  pleas  cannot  be  supported,  because  they 
contain  no  allegation  of  presentation  within  six  months,  and  the  first  plea  is 
that  on  which  the  defendant  relies.  But  with  respect  to  that  plea  the  autho- 
rity of  the  case  in  Hobart,  Elvis  v.  Archbishop  of  York,  is  perfectly  decisive. 
In  its  facts  it  is  almost  the  same  case :  and  the  ground  upon  which  it  proceeds 
is,  that  two  persons  in  litigation  shall  never  be  admitted  to  dispute  the  interest 
of  a  third.  The  law  is  laid  down  in  that  case  with  great  precision.  Before 
the  statute  25  Bdw.  3,  c.  7,  pro  clero,  stat.  3,  the  bishop  could  in  no  case 
whatever  dispute  the  title  of  tne  patron;  but  bv  that  statute,  ''  when  an  arch- 
bishop, bishop,  or  other  ordinary  hath  given  a  Denefice  of  right  devolute  unto 
him  by  lapse  of  time,  and  after  the  king  presenteth  and  taketh  his  suit  against 
the  natron,  who  peroase  will  suffer  that  the  king  shall  recover  without  action 
tried,  in  deceit  of  the  ordinary  or  the  possessor  of  the  said  benefice,  in  such  cases, 
and  in  all  other  cases  like,  where  the  king's  right  is  not  tried,  the  archbishop, 
or  bishop,  ordinary,  or  possessor,  shall  be  received  to  counterplead  the  title 
taken  for  the  king,  and  to  have  his  answer,  and  to  show  and  defend  his  right 
upon  the  matter,  although  he  claim  nothing  in  the  patronage."     Hob.  318. 

The  present  case  does  not  fall  within  Uie  provisions  of  that  statute;  and  in 
Elvis  V.  Archbishop  of  York,  the  Court  says,  "  For  the  common  law,  it  was 
plain,  that  neither  ordinary,  as  ordinary,  neither  before  collation  or  after,  nor 
incumbent,  either  of  his  collation,  nor  of  the  presentation  of  any  other,  ooold 
plead  to  the  title  of  the  patronage;  whereof  the  reason  was  pregnant;  becaose 
neither  of  them  had  interest  in  the  patronage,  and  therefore  could  not  dispute 
that  with  which  they  had  '^'nothing  to  do;  which  is  the  reason  that  his  rttggg 
collation  hj  lapse  (oi  before  the  lapse  incurred,  though  it  be  a  wrong)  *■ 
doth  not  displace  the  patronage,  but  shall  be  said  to  be  done  in  the  right  of 
the  very  patron,  being  nothing  but  institution  and  induction,  which  are  his 
office  as  ordinary  as  well  upon  presentation  as  without,  though  he  doth  them 
out  of  season.     And  though  this  seemed  and  was  indeed  extremely  mischievoos, 
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yet  the  law  would  not  let  in  a  thing  so  absurd,  and  against  the  law  of  nature 
and  reason,  as  to  admit  two  to  dispute  the  interest  of  a  third." 

This,  then,  being  the  answer  to  the  first  plea,  objection  is  taken  to  the  count 
that  the  plaintiff  has  not  made  out  his  title  to  present,  because  he  has  failed  to 
show  that  the  rectory  was  void ;  having  omitted  to  allege  that  the  rectory  of 
Stoke  is  above  the  value  of  8^.  in  the  king's  books ;  and  that,  if  it  be  under,  the 
benefice  is  only  avoidable  by  sentence  of  deprivation.  Undoubtedly  it  is 
only  by  the  canon  law  that  the  acceptance  of  a  second  benefice  avoids  the 
first  in  aU  cases.  But  the  canons  down  to  the  statute  of  21  H.  8,  c. 
13,  are  binding  on  the  subject;  for  Lord  Coke  says,  in  Holland's  case, 
4  Eep.  75,  that  the  statute  is  '^  in  this  point  but  a  confirmation  and  affirm- 
ance of  the  law  before.''  And  the  only  necessity  for  a  sentence  of  depriva- 
tion is  to  give  notice  to  the  patron :  but  that  can  scarcely  apply  to  a  case  in 
which  the  party  who  has  accepted  the  second  living  is  himself  the  patron. 
That  this  is  the  true  distinction,  I  desire  no  better  authority  than  Holland's 
case }  where  it  was  resolved,  ''  that  before  the  statute  of  21  H.  8,  c.  13,  if  one 
had  a  benefice  with  cure,  and  accepted  another  benefice  with  cure,  the  first 
benefice  was  void ;  but  it  was  not  an  avoidance  by  the  common  law,  but  by 
the  constitution  of  the  pope,  of  which  avoidance  the  patron  might  take 
*6871  '^^^^^^^  ^^  ^^  would,  and  might  present  if  he  would  without  any  depri- 
-^  vation ;  but  because  the  avoidance  accrued  by  Uie  ecclesiastical  law,  no 
lapse  incurred  without  notice,  as  upon  deprivation  or  resignation,  and  yet 
the  patron  might  present,  and  take  upon  him  notice  if  he  would :  so  that  for 
the  benefit  of  the  patron  the  church  is  void  in  the  principal  case,  but  not  for 
his  disadvantage." 

Then  came  the  statute  which  renders  the  presentation  void  to  all  intents,  if 
the  living  be  of  a  certain  value  in  the  king's  books.  We  think  the  count  suffi- 
cient without  alleging  sentence  of  deprivation^  and  that  our  judgment  must  be 
for  the  plaintiff. 

The  rest  of  the  Court  concurred  in  giving         Judgment  for  the  plaintiff. 


SPIERS  V.  MORRIS.    AprU  22. 

1.  In  a  writ  of  right  the  tenant  must  begin. 

2.  Entries  of  receipt  of  rent  by  ft  deceased  executor,  under  whom  demandant  claimed, 
held  admissible  evidence  for  demandant,  the  rent  having  been  received  and  accounted 
for  by  the  deceased  in  his  capacity  of  executor. 

This  was  a  writ  of  right  tried  at  bar  before  Tindal,  C.  J.,  and  Park,  Gase- 
lee,  and  Alderson,  Js. 

Before  the  jury  were  sworn  to  try  the  issue  on  the  mere  right, 

Stephen f  Serjt.,  on  the  part  of  the  tenant,  tendered  the  demi-mark,  and  re- 
quired that  the  proceedings  should  commence  with  the  inquisition  as  to  the 
seisin  of  the  demandant's  ancestor.  The  Court  referred  him  to  Tooth  v.  Bag- 
well, 3  Bingh.  446,  where  it  was  decided  by  this  Court,  that  in  a  writ  of  right 
the  tenant  must  begin. 

SUphen.  In  that  case  the  demi-mark  was  tendered  at  the  trial,  a  tender, 
*6881  ^^^  validity  of  which  is  questionable;  "^here  it  is  tendered  on  joining 
^  the  issue.  Besides,  the  decision  in  Tooth  v.  Bagwell  is  inconsistent 
with  prior  authorities,  and  cannot  be  sustained.  In  Hardman  v.  Clegg,  Holt, 
N.  P.  C.  657,  Wood,  B.,  required  the  defendant  to  begin ;  and  in  Litt.  514, 
it  is  said,  that  in  a  writ  of  right  between  John  Barre,  demandant,  and  Rey- 
nold, Herle,  J.,  said  to  the  grand  assize,  after  they  were  charged  upon  the  mere 
right,  '^  You  good  men,  Reynold  gave  halfe  a  marke  to  the  Idng  for  the  time, 
to  the  intent  that  if  vou  find  that  the  ancestor  of  John  was  not  seised  in  the 
time  that  the  demandant  hath  pleaded,  you  shall  inquire  no  further  upon  the 
right."    No  case  but  Tooth  v,  Bagwell  has  laid  it  down  that  the  tenant  is 
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bound  to  begin,  and  the  praotioe  is  higbly  inconyenient.  It  is  a  great  hard- 
ship  on  the  tenant  that  he  should  be  compelled  to  expose  bis  title  before  it 
appears  whether  or  not  the  demandant  has  any  real  claim. 

TiNDAL;  C.  J.  I  can  see  no  real  and  substantial  distincdon  between  tli« 
present  case  and  that  of  Tooth  v.  Bagwell.  If  this  could  have  been  distin- 
guished, I  should  have  been  almost  glad  to  get  rid  of  the  rule  laid  down  in 
that  case ;  but  the  demi-mark  was  tendered  there  at  the  same  stage  of  the  pro- 
ceedings as  on  the  present  occasion,  and  the  facts  are  in  all  respects  the  same. 
Two  of  the  judges  who  concurred  in  that  decision  are  now  on  the  bench,  and  it 
would  be  unseemly  in  us,  under  those  circumstances,  to  overrule  a  case  which 
is  consistent  with  the  general  practice  on  similar  occasions. 

Pabk,  J.     From  the  time  of  the  decision  in  Tooth  v.  Bagwell  to  the  pre- 
sent, it  has  been  considered  a  settled  point  that  the  tenant  shall  begin.    In  the 
case  of  Angel  v.  Angel,  on  the  northern  circuit,  I  acted  on  that  ^decision  p^»gA 
without  objection,  Sir  James  Scarlett  being  of  counsel  for  the  demand-  ^ 
ant,  and  the  present  Lord  Ghanceller  for  the  tenant. 

Gasslee,  J.  I  have  always  understood  this  to  be  the  practice,  from  July, 
1798,  when  I  was  present  at  the  trial  of  a  writ  of  right  in  which  Galton  was 
the  demandant  and  Harvey  tenant;  and  the  then  Chief  Justice  of  the  ComnKa 
Pleas  decided  that  the  tenant  should  begin,  Burrough,  Lens,  and  Pell  being  of 
counsel  for  the  tenant,  and  Jekyll  and  Cooper  for  the  demandant  At  that 
time  the  rule  was  said  to  have  been  so  settled  in  a  case  of  Leckie  v,  Hairis. 
The  only  case  the  other  way,  is  that  before  Mr.  Baron  Wood,  which  was  over- 
ruled in  Tooth  v.  Bagwell. 

Alderson,  J.  Tooth  v.  Bagwell  cannot  be  distinguished  from  the  present 
ease,  and  must  be  the  governing  authority  in  this  Court  till  it  has  been  over- 
ruled.  I  pronounce  no  opinion  on  that  decision ;  but  Hardman  v.  Clegg  cer- 
tainly goes  too  far  the  other  way,  because  the  learned  Baron  required,  aflter  the 
tender  of  the  demi-mark,  a  separate  issue  on  the  seisin  of  the  demandant's  an- 
cestor, before  the  jury  considered  the  issue  on  the  mere  right,  and  these  two 
issues  were  tried  on  two  succeeding  days.  Now,  according  to  the  authority  of 
Littleton,  it  is  clear  that  the  judge  summed  up  on  both  issues  at  once,  teUing 
the  jury  that  it  was  not  necessary  to  consider  the  seisin  of  the  tenant,  if  they 
held  there  was  no  seisin  in  the  demandant :  just  as  in  questions  of  principal 
and  accessory,  it  becomes  unnecessary  to  consider  the  guilt  of  the  accessory 
where  the  jury  acquit  the  principal.  The  authority  in  Littleton,  therefore,  is 
compatible  with  an  opening  the  case  by  either  demandant  or  tenant.  Tooth  p. 
Bagwell  was  acted  on  during  the  last  circuit  by  Bosanquet,  J.,  and  Taun- 
ton, J. 

^Stephen  then  tendered  a  bill  of  exceptions,  and  Ooleridgey  Seijt,  of  |.*^q 
counsel  for  the  demandant,  having  opened  the  pleadings,  ^ 

Stephen  proceeded  to  prove  the  tenant's  case,  by  showing  a  possession  of 
about  twenty-five  years,  but  no  conveyance  or  other  title. 

WUde^  Serjt.,  on  the  part  of  the  demandant,  put  in  the  will  of  Charles 
Parker,  bearing  date  1779,  by  which  he  devised  the  premises  in  question  to 
Thatcher  and  Spiers,  under  whom  the  demandant  claimed,  and  appointed 
Thatcher  his  executor.     Thatcher  was  shown  to  have  died  in  1814. 

To  show  Thatcher's  seisin  by  receipt  of  rent,  an  account  kept  by  Thatcher, 
as  executor  of  Parker,  was  brought  from  the  proper  custody,  and  Thatcher's 
handwriting  being  proved,  entries  of  receipt  of  rent  by  him  as  such  executor 
were  offered  in  evidence.  It  was  proved  that  a  bill  had  been  filed  against  him 
for  an  account,  upon  which  he  had  paid  a  balance  over. 

Siq>hen  objected  to  this  evidence,  that  though  it  might  be  admissible  firom  a 
stranger,  it  could  not  be  admissible  from  a  party  through  whom  the  demandant 
claimed,  and  whose  interest  was  the  same  as  his  own.  A  plaintiff  in  ejectment 
could  not  produce  in  support  of  his  case  receipts  in  the  handwriting  of  his  de- 
ceased ancestor. 
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WUdej  and  Coleridge,  Seijt.,  corUrd.  The  entries  are  not  made  by  Thatcher 
in  the  character  of  landlord,  but  in  his  character  of  executor ;  and,  as  such, 
were  entries  against  his  own  interest,  he  having  been  liable  and  compelled  to 
account.  The  case,  therefore,  stands  on  the  same  ground  as  any  other  entries 
of  a  similar  description. 

i^QQl-i       '^'TiNDAL,  C.  J.     Whatever  interest  Thatcher  may  have  had  in  the 
^  land,  these  entries  were  not  made  by  him  in  the  character  of  landlord, 
but  in  the  character  of  executor;  as  such,  they  were  entries  against  his  interest, 
and  are  properly  receivable  in  evidence. 

Park  and  Gaselee,  Js.,  concurred. 

Alderson,  J.  The  fact  of  the  receipt  of  rent  by  Thatcher  would  be  dearly 
evidence  if  it  eould  be  shown ;  and  the  question  is,  whether,  after  his  decease, 
Thatcher's  declarations  as  to  that  fact  are  admissible  in  evidence.  He  had  full 
means  of  knowledge,  and  he  makes  entries,  which,  in  his  character  of  executor, 
are  against  his  interest ;  upon  his  decease,  therefore,  these  entries  become  evi- 
dence, as  in  other  cases  where  the  Courts  have  been  in  the  habit  of  admitting 
entries  of  deceased  persons,  made  against  their  interest. 

The  entries  were  then  received  in  evidence.  After  the  demandant's  case  was 
dosed,  and  Stephen  had  replied,  the  Court  recommended  a  special  verdict, 
when 

Wilde,  referring  to  Booth  on  real  actions,  suggested  that  it  was  not  competent 
to  the  jury  to  find  a  special  verdict  in  a  writ  ofright. 

The  Court,  however,  thinking  it  misht  be  done  by  consent  of  both  parties, 
the  proposal  was  acceded  to ;  the  jury  being  directed  to  find  first  which  of  the 
parties  had  the  best  mere  right. 


*692]  *(1N  THE  EXCHEQUER  CHAMBER.) 

SMYTH  V.  LATHAM.    April  28. 

1.  The  office  of  paymaster  of  exchequer  bills  is  an  office  during  pleasure  only,  and  not 
during  good  beharioor,  under  the  proyisions  of  48  G.  3,  c.  1. 

2.  The  appointment  of  a  paymaster  in  the  room  of  another  is,  of  itself,  a  reyocation  of 
the  first  appointment 

8.  Such  former  appointment  may  be  so  reroked,  although  the  writing  conferring  that 
appointment  contain  no  power  of  reyocation. 

Ebsob  on  a  bill  of  exceptions.  The  plaintiff  declared  in  assumpsit  for  money 
had  and  received,  and  at  the  trial  before  Lord  Tenterden,  put  in  a  writing  dated 
June  21, 1811y  under  the  hands  and  seals  of  Spencer  Perceval  and  others,  com- 
missioners of  the  treasury,  by  which,  afler  reciting  the  appointment  of  Planta, 
with  Nevinson  and  Jadis  in  April,  1811,  to  the  office  of  paymaster  or  paymasters 
of  exchequer  bills,  at  a  salary  of  400/.  a  year  each;  and  the  subseouent  resigna- 
tion of  Flanta,  the  commissioners  appointed  the  plaintiff,  with  Nevinson  and 
Jadis,  to  be  such  paymaster  or  paymasters,  at  the  salary  aforesaid,  provided  the 
plaintiff  gave  approved  security  for  the  due  execution  of  the  office. 

It  was  admitted,  that  the  pUintiff  had  given  the  requisite  security,  had  dis- 
charged the  duties  of  the  office,  and  received  the  emoluments  thereof  from 
June,  1811,  to  5th  July,  1824,  when  he  ceased  to  act ;  the  commissioners 
having  put  the  defendant  in  his  place. 

Nevinson,  who  was  called  as  a  witness,  then  proved  that  he  had  been  appointed 
in  September,  1810,  in  the  room  of  an  officer  who  had  been  dismissed  in  conse- 

Suence  of  an  investigation  into  his  official  conduct  before  a  committee  of 
be  House  of  Commons,  and  Nevinson's  appointment  contained  an  express 
revocation  of  the  writing  under  which  the  dismissed  functionary  had  been  ap» 
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pointed.  He  further  proved,  that  from  September,  1810,  there  had  tlwajs 
been  three  paymasters  *of  ezcheqner  bills,  and  never  more;  and  that  he,  p^o 
the  witness,  had  never  heard  of  there  having  been,  at  any  one  time,  prior  ^ 
to  the  11th  of  September,  1810,  more  than  three  paymasters  of  exchequer  bills. 
That  there  was  an  iron  chest  in  the  office  of  the  paymasters  of  exchequer  bills, 
in  which  was  deposited  a  great  portion  of  the  treasure  entrusted  to  their  charge; 
that  there  were  three  keys  to  die  said  iron  chest,  one  of  which  was  uniformlj 
held  by  each  of  the  three  individuals  acting  as  paymaster ;  that  immediately 
upon  the  defendant  entering  upon  the  duties  of  a  paymaster  of  exchequer  bilk, 
the  same  key  which  had  been  previously  held  by  the  plaintiff  was  delivered  to 
the  defendant,  and  retained  by  him ;  that  the  defendant,  in  conjunction  with 
Jadis,  and  the  witness,  had  acted  as  the  three  paymasters  of  exchequer  bills 
from  the  5th  day  of  July,  1824,  up  to  the  present  time ;  and  that  the  defen- 
dant had  received  during  such  period  the  total  sum  of  3040^.  for  salary,  and 
extra  allowances  upon  tne  fundings  of  exchequer  bills  in  respect  of  the  said 
office. 

The  defendant  then  put  in  a  writing  dated  July  5th,  1824,  under  the  hands 
and  seals  of  Lord  Liverpool  and  others,  commissioners  of  the  treasury,  reciting 
the  writing  of  June  21, 1811,  and,  also,  that  the  plaintiff,  appointed  one  of  the 
paymasters  by  that  writing,  had  resigned,  and  appointing  the  defendant  a  paj- 
master  of  exchequer  bills  with  Nevinson  and  Jadis ;  salary  and  security  as  in 
the  former  writing. 

The  plaintiff  was  not  shown  to  have  been  guilty  of  any  misconduct. 

The  plaintiff  contended,  that  his  tenure  in  the  office  in  question  was  during 
ffood  behaviour;  and  he  relied  on  the  48  G.  3,  c.  1,  s.  10,  which,  after  reciting 
that ''  it  is  expedient  that  permanent  regulations  should  be  established  in  rela- 
tion to  the  making  out,  issuing,  and  paying  '*'off  all  exchequer  bills  which  ^^^ 
may  hereafter  be  issued  for  any  money  under  the  authority  of  parlia-  ^ 
ment ;  and  that  by  reason  of  the  multiplicity  of  payments  which  may  be  to  be 
made  in  paying  of  exchequer  bills,  it  may  be  difficult,  if  not  impossible,  that 
every  payment  should  be  made  by  the  several  officers  of  the  receipt  of  excheqaer; 
therefore,  and  to  the  end  the  exchequer  may  regularly  be  discharged  of  all  the 
moneys  required  by  any  act  to  be  applied  for  paving  off  any  exchequer  bills 
and  other  charges  attending  the  same;"  enacts,  'Hhat  the  commissioners  of  the 
treasury  shall  and  may  from  time  to  time,  by  writing  under  their  hands,  con- 
stitute and  appoint  such  person  or  persons  as  they  shsdl  think  fit,  to  be  the  pay- 
master or  paymasters,  and  shall  and  may  appoint  a  comptroller,  and  such  other 
officers  and  clerks  as  they  shall  deem  necessary,  to  pay  and  discharge  the  prin- 
oipal  sums  which  shall  from  time  to  time  be  in  course  of  payment  upon  anj 
exchequer  bills;  and  to  pay  the  interest  due  thereupon,  and  the  premium  or 
premiums,  rate  or  rates,  which,  according  to  any  contract  or  contracts  made  or 
to  be  made  for  exchanging  and  circulating  the  said  bills,  or  any  of  them,  shall 
be  due  or  payable  to  such  contractors;  and  to  take  in  and  put  upon  a  file  or 
files  from  time  to  time  all  such  bills  as  shall  be  paid  off,  to  be  cancelled  as  the 
commissioners  of  the  treasury  shall  direct;  and  to  do  and  perform,  or  cause  and 
procure  to  be  done  and  performed  such  other  matters  and  things  in  relation  to 
the  said  bills,  or  the  principal  and  interest  therein  to  be  contained,  as  to  the 
said  commissioners  of  the  treasury  shall  seem  meet,  and  shall  be  by  them  di- 
rected to  be  done  and  performed  by  such  paymaster  or  paymasters,  comptroller) 
or  other  officers  and  clerks  for  the  time  being;  all  which  pavments  shall  be 
made  at  an  office  to  be  kept  in  or  near  the  receipt  of  the  exchequer  at  West- 
minster for  that  purpose ;  and  that  the  commissioners  '*'of  the  treasury  p|;^5 
shall  take  or  cause  to  be  taken  security  from  every  person  so  constituted  *• 
or  appointed,  for  his  duly  paying,  answering,  and  accounting  for  all  the  monejs 
which  he  shall  receive,  and  for  his  true  and  futhful  performance  of  his  office  or 
trust."  Section  11,  <'That  the  said  paymaster  or  paymasters  shall  be  subject 
and  liable  to  such  inspection,  examination,  control,  and  audit,  and  to  such  rules 
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in  respect  to  paying,  acoonnting,  and  other  matters  relating  to  the  execution  of 
the  said  office  or  trust  of  paymaster  as  the  commisioners  of  the  treasury  shall 
think  fit  or  reasonable  to  establish  or  appoint  from  time  to  time,  for  the  better 
execution  of  the  intent  and  end  of  that  act,  and  the  satisfaction  of  the  proprie- 
tors of  exchequer  bills."  Section  12,  <<  That  as  well  the  person  or  persons  so 
constituted  or  to  be  constituted  paymaster  or  paymasters,  as  also  the  person 
or  persons  appointed  or  to  be  appointed  to  examine  and  control  the  receipts, 
payments,  and  acts  of  such  paymaster  or  paymasters  shall  severally  have  and 
receive  for  the  service  of  themselves,  and  for  the  officers  and  clerks  to  be  em- 
ployed under  them  respectively,  and  for  such  charges  as  shall  be  necessarily 
incident  to  the  execution  of  their  respective  offices,  such  salaries,  rewards,  and 
allowances,  aa  the  commissioners  of  the  treasury  for  the  time  being  shall  judge 
to  be  reasonable,  and  shall  direct  to  be  allowed  to  them  the  said  paymaster  or 
paymasters,  or  comptrollers." 

Lord  Tenterden  directed  the  jury,  first,  That  by  the  true  intent,  meaning, 
and  legal  construction  of  the  several  clauses  of  the  said  act,  the  tenure  of  the 
paymaster  or  paymasters  of  exchequer  bills  is  in  law  during  plecuure. 

Secondly,  That  by  the  legal  construction  of  the  above-mentioned  writing, 
*6961  ^^°£  ^^  ^^®  ^^^^  ^^J  *^^  June,  1811,  the  plaintiff  had  an  estate  in 
^  his  said  office  of  paymaster  of  exchequer  bills  only  during  the  pleasure 
of  the  lords  commissioners  of  his  Majesty's  treasury. 

Thirdly,  That  the  writing  of  the  5th  day  of  July,  1824,  was  a  legal  revoca- 
tion of  the  above-mentioned  writing,  bearing  date  the  21st  day  of  June,  1811. 

Fourthly,  That  the  allegation  contained  in  the  above-mentioned  writing  of 
the  said  5th  day  of  July,  1§24,  namely,  that  the  said  plaintiff  had  rengtied  his 
said  office  of  pavmaster  of  exchequer  bills,  was  a  matter  of  no  importance  to  the 
issue  between  the  said  parties. 

Fifthly,  That  there  was  no  fact  at  issue  between  the  said  parties  for  the  con- 
sideration of  the  jury.     And, 
Sixthly,  That  the  jury  ought  to  find  a  verdict  for  the  defendant. 
To  which  direction  the  plaintiff  tendered  the  following  exceptions : — 
That  by  the  true  intent,  meaning,  and  legal  construction  of  the  several  clauses 
of  the  said  act,  the  tenure  of  the  office  of  the  paymaster  or  paymasters  of  ex- 
chequer bills  is,  in  law,  during  good-  behaviour. 

Secondly,  That  even  had  the  said  act  empowered  the  lords  commissioners  of 
his  Majesty's  treasury  to  revoke  and  determine  at  pleasure  the  appointment  of 
paymaster  of  exchequer  bills,  no  such  power  having  been  reserved  in  the  deed 
poU,  bearing  date  the  21st  day  of  June,  1811,  the  lords  commissioners  of  his 
Majesty's  treasury  had  not  by  law  the  power  to  revoke  and  determine  the  same 
at  pleasure.  And  the  plaintiff  further  insisted.  That,  there  not  being  any  limi- 
tation of  the  estate  expressed  in  the  deed  poll  bearing  date  the  said  21st  day  of 
June,  1811,  bv  the  delivery  of  such  deed  poll  a  freehold  in  the  said  office  of  pay- 
master of  exchequer  bills  passed  to  him  the  said  plaintiff. 
*6971  thirdly.  That,  admitting  for  the  sake  of  argument  that  by  the  true 
^  intent,  meaning,  and  legal  construction  of  the  several  qlauses  of  the  said 
statute,  the  tenure  of  the  office  of  the  paymaster  and  paymasters  of  exchequer 
bills  is  in  law  during  pleasure ;  and  admitting  further,  for  the  sake  of  argument, 
that  by  the  deed  poll  bearing  date  the  21st  day  of  June,  1811,  the  plaintiff  had 
&&  estate  in  Ids  said  office  of  paymaster  of  exchequer  bills  onlv  during  the  plea- 
sure of  the  lords  commissioners  of  his  Majesty's  treasury;  still  the  lords  com- 
niissioners  of  his  Majesty's  treasury,  who  executed  the  deed  poll  bearing  date 
the  said  5th  day  of  July,  1824,  not  having  therein  or  thereby  revoked  and  de- 
termined the  deed  poll  bearing  date  the  said  21st  day  of  June,  1811,  the  deed 
poll  bearing  date  the  said  5th  day  of  Julv,  1824,  was  not  a  legal  revocation  of 
the  deed  poll  bearing  date  the  said  21st  day  of  June,  1811. 

Fourthly,  That  the  lords  commissioners  of  his  Majesty's  treasury,  who  exe- 
cuted the  deed  poll  bearing  date  the  said  5th  day  of  July,  1824,  having  therein 
and  thereby  founded  their  right  to  execute  the  same  solely  upon  the  ulegation 
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that  the  said  plaintiff  had  reaiffned  his  aforesaid  office  of  paymaster  of  exche- 
quer bills,  that  allegation  was  we  only  matter  of  importance  to  the  issne  between 
the  said  parties. 

The  exceptions  were  argaed  in  Hilary  term  by  the  plaintiff  in  person. 

In  Co.  Litt.  79,  a,  it  is  laid  down,  '<  The  preamble  of  a  statute,  which  is  Uie 
beginning  thereof,  going  before,  is,  as  it  were,  a  key  to  the  knowledge  of  it, 
and  to  open  the  intent  of  the  makers  of  the  act ;  it  shall  be  deemed  true,  and, 
therefore,  good  arguments  may  be  drawn  from  the  same." 

From  the  language  of  the  preamble  of  the  48  G.  8,  *e.  1,  as  to  the  r^^ 
expediency  of  permanent  regulations  in  relation  to  exchequer  bilk,  ^ 
coupled  with  the  absence  of  any  clause  or  power  to  revoke  or  determine  appoint* 
ments  at  pleasure,  it  must  be  inferred,  that  the  paymasters  hold  their  offices 
during  good  behaviour;  for  Holt,  C.  J.,  in  Harcourt  t;.  Fox,  1  Show.  631,  fol. 
edit.,  distinctly  lays  it  down,  that  an  indefinite  limitation,  in  an  act  of  parlia- 
ment, confers  an  estate  for  life. 

The  words  ^'/rom  time  to  titne^'  can  only  be  read  as  if  followed  by  the  worda 
''  as  circumstances  may  occur  to  render  it  necessary  by  death,  resignation,  or 
removal  for  misconduct,"  and  cannot  be  taken  as  words  of  limitation  of  the 
estate  of  the  person  to  be  appointed. 

The  eleventh  section  expressly  declares  the  degree  of  authority  which  the 
commissioners  of  the  treasury  are  to  exercise  over  the  paymasters ;  but  as  the 
authority  therein  given  does  not  extend  to  their  dismissal  at  pleasure,  no  infer- 
ence can  legally  be  drawn  that  they  have  any  such  authority ;  for  expresao 
unius,  or  rather  particularis  designatio  est  exclusio  alterius.  Upon  this  princi- 
ple, although  a  wife,  convicted  of  adultery,  forfeits  her  dower  by  the  statute  of 
13  Ed.  1,  c.  34,  she  does  not  forfeit  her  jointure  for  the  commission  of  that 
crime,  because  it  is  not  so  expressed  in  the  statute,  3  P.  Will.  276. 

And  this  being  a  remedial  act  must  be  construed  liberally.  Previously  to 
the  passing  of  this  act,  the  lords  of  the  treasury,  holding  their  offices  them- 
selves only  during  the  pleasure  of  the  crown,  could  not  confer  on  their  subor- 
dinate officers  a  more  enlarged  estate.  This  was  the  mischief  which  was  to  be 
remedied  by  establishing  permanent  regulations  in  regard  to  the  matters  refer- 
red to  in  the  act;  and  me  remedy  could  not  be  better  attained  than  by  giving 
the  paymasters  a  ^permanent  tenure  in  their  office.  Lord  Holt  says,  in  pci^ 
Harcourt  v.  Fox,  <'  When  men  hold  their  offices  for  life,  it  is  an  encou-  ^ 
ragement  for  the  fiuthful  execution  of  their  duties.     It  is  then,  also,  they  ae- 

2uire  knowledge  and  experience  in  their  employments,  having  a  durable  and 
xed  estate  therein,  and  not  being  liable  to  be  displaced  at  the  pleasure  of  those 
who  put  them  in.  And  the  grant  shall  be  construed  most  favourably  to  anstrer 
the  intents  of  the  law  makers,  whose  design  it  is  to  have  the  office  well  sap- 
plied,  which  will  be  best  effected  when  the  officer  has  an  estate  for  life." 

K  it  had  been  intended  that  the  commissioners  should  have  a  power  of  revok- 
ing the  appointments  at  pleasure,  such  power  would  have  been  expressly  given 
by  the  legislature ;  for  powers  must  be  expressed,  not  implied,  and  are  con- 
strued strictly :  Hixon  v.  Oliver,  13  Yes.  114 :  and  where  justices,  commis- 
sioners, and  others  have  special  authority  by  statute,  they  have  none  but  what 
is  under  the  statute ;  R.  v.  Loxdale,  1  Burr.  445.  In  the  following  statutes 
in  pari  materlft  the  power  of  removal  at  discretion  is  expressly  reserved; — ^25 
G.  3,  c.  10,  s.  7,  26  G.  3,  c.  67,  s.  14,  26  G.  3,  c.  101,  s.  6,  38  G.  3,  c.  86,  b. 
4, 39  G.  3,  c.  13,  s.  117,  39  G.  3,  c.  21,  s.  8,  42  G.  3,  c.  116,  rf.  75,  43  G.  3, 
c.  21,  88.  2,  and  4,  43  G.  3,  c.  119,  ss.  1,  5,  6,  and  7,  46  G.  3,  o.  101,  s.  6, 
46  G.  3,  c.  106,  s.  2,  47  G.  3,  o.  12,  s.  1,  49  G.  3,  c.  120,  s.  74,  50  G.  3,  c 
43,  8.  11,  50  G.  3,  c.  72,  s.  1,  60  G.  3,  o.  103,  ss.  27-46,  51  G.  3,  c  16,  as. 
5,  7,  61  G.  3,  c.  36,  61  G.  3,  c.  71,  s.  2,  62  G.  3,  c.  44,  ss.  1,  4,  9,  66  G.  3, 
c.  63,  s.  6,  62  G.  3,  c.  126,  s.  2, 43  G.  3,  c.  21,  s.  6,  62  G.  3,  c.  134,  s.  2,  63  G. 
3,  c.  107,  ss.  1,  4,  63  G.  3,  c.  116,  s.  1,  63  G.  3,  c.  121,  s.  6,  64  G.  3,  o.  114, 
ss.  3,  12,  64  G.  3,  o.  131,  ss.  1,  6,  54  G.  3,  c.  167,  *ss.  2,  3,  8,  66  G.  rtTno 
3,  c.  1,  ss.  1,  7,  66  G.  3,  c.  42,  s.  10,  56  G.  3,  c.  81,  55  G.  3,  c.  107,  L  '"^ 


700] 


9  Bingham.  767 


88. 1,  4,  55  G.  3,  c.  138,  s.  6^  and  55  Q.  3,  c.  190^  55  G,  3,  o.  191^  as.  1,  2, 
56  G.  3,  c.  56,  56  G.  3,  c.  62,  s.  1,  56  6,  3,  c.  84,  s.  1,  56  G.  3,  c.  128, 
8.  9,  57  G.  3,  c.  34,  as.  6,  8,  57  G.  3,  c.  107,  s.  7,  58  G  3,  o.  20,  ss.  2,  21, 

22,  58  G.  3,  c.  61,  s,  1,  58  G.  3,  o,  72,  ss.  1,  2,  4,  23,  58  G.  3  c.  100,  ss. 
1-6,  59  G.  3,  c.  98,  s.  11,  59  G  3,  o.  120,  s.  1,  59  G  3,  c.  135,  1  G.  4,  o. 
39,  88.  1-4,  1  G.  4,  c.  49,  s.  1,  1  G.  4,  c.  69,  s.  6,  1  G.  4,  o.  112,  ss.  2,  5, 
25,  1  G.  4,  c.  113,  1  &  2  G  4,  c.  57,  s.  8,  3  G  4,  c.  100,  s.  17,  4  G  4,  c. 

23,  as.  1,  5,  4  G.  4,  c.  90,  ss.  4,  9,  4  G  4,  c.  97,  s.  5,  5  G  4,  c.  67,  s.  2, 
5  G.  4,  c.  82,  ss.  1,  2,  5  G.  4,  o.  92,  s.  8,  6  G.  4,o.  106,  ss.  2,  4,  7,  6  G. 
4,  c.  122,  7  G.  4,  c.  62,  s.  2,  7  &  8  G.  4,  o.  53,  ss.  1,  4,  7  &  8  G  4,  o. 
55,  88.  2,  8,  7  &  8  G.  4,  c.  58,  s.  3,  7  &  8  G.  4,  c.  65,  s.  4,  9  G  4,  o.  41, 
8.  7,  10  G.  4,  c.  44,  ss.  1,  10,  10  G.  4,  c.  50,  ss.  12,  18,  11  G  4,  and  1 
W.  4,  c.  14,  8.  10,  11  G.  4,  and  1  W.  4,  o.  27,  s.  15, 1  W.  4,  c.  8,  ss.  1, 2, 
3, 1  &  2  W.  4,  c.  17,  88.  1,  3,  3  W.  4  c.  113,  s.  19. 

Secondly,  the  writing  of  Jane  21, 1811,  is  a  deed  poll,  by  the  delivery  of  which 
a  freehold  passed  in  the  office  of  paymaster,  of  exchequer  bills.  If  a  common 
person  erants  a  rent,  or  other  thing  that  lies  in  grant,  without  limitation  of  any 
estate,  oy  the  deliyery  of  the  deed  a  freehold  passes.  Co.  Lit.  9,  a;  2  Bl. 
Com.  316.  The  deed  is  in  conformity  with  the  act  48  G.  3,  c.  41,  which  em- 
powers a  permanent  appointment,  and  it  contains  no  power  of  revocation.  In 
Worrall  v.  Jacob,  3  Mer.  256,  it  is  laid  down,  that  a  deed  executed  according 
to  a  power,  containing  no  clause  of  power  to  revoke,  cannot  be  revoked,  though 
the  originsd  power  contained  such  clause. 

701*1       "^birdly,  The  deed  of  5th  July,  1824,  under  which  the  defendant  had 
^  been  appointed  to  the  office  of  paymaster,  does  not  operate  as  a  revoca- 
tion of  the  deed  of  June  21, 1811,  for  it  contains  no  revocation  of  that  deed; 
and  of  the  allegation  that  the  predecessor  had  resigned  no  proof  was  offered. 

Fourthly,  The  deed  of  the  5th  July,  1824,  must  be  taken  most  strongly 
against  the  grantors ;  Lit.  s.  370,  Plowd.  134 ;  the  commissioners  are  therefore 
estopped  to  deny  the  recital  of  any  particular  fact ;  Co.  Lit.  352,  a ;  Bees  v, 
Lloyd,  Wightw.  123 ;  Boll.  Abr.  872 ;  and  having  failed  to  substantiate  in  evi- 
dence the  recital  of  the  predecessor's  resignation,  they  are  estopped  from  aver- 
ring any  other  right  in  law  or  &ct  to  justify  the  granting  of  the  office  to  the 
successor. 

Fifthly,  That  allegation  of  resignation  was  the  most  material  fact  for  the  con- 
sideration of  the  jury ;  for  unless  that  allegation  were  true,  the  office  was  full, 
and  if  a  man  grant  that  to  one  which  he  hath  before  granted  to  another  for  the 
like  term,  the  second  grant  will  be  void. 

Wightmauj  for  the  defendant,  contended  that  though  the  statute  48  G.  3,  c. 
1,  contemplated  permanent  regulations  in  the  office  of  paymaster  of  exchequer 
bills,  it  did  not  contemplate  the  appointment  of  irremovable  functionaries,  an 
appointment  wholly  incompatible  with  the  security  of  the  public,  where  the 
officer  has  the  disbursement  of  large  sums  of  money ;  that  the  words  "from 
time  to  tim^'  in  the  statute  would  be  superfluous,  if  a  power  of  removal  and  re- 
appointment were  not  implied;  and  that  the  powers  of  revocation  expressly  in- 
troduced into  other  statutes  were  only  ex  abundanti  cauteld.  Then,  the  instru- 
*7021  ^^^^  of  June  21,  1811,  was  not  a  deed,  but  merely  a  "'writinff  under 
^  seal,  like  an  award.  The  statute  did  not  require  a  seal ;  and  if  the  com- 
missioners had  no  power  to  appoint  for  life,  the  writing  could  not  confer  such 
an  estate.  If  the  appointment  was  only  during  the  pleasure  or  will  of  the  com- 
mi^oners,  the  nomination  of  a  new  officer  was  a  sufficient  determination  of 
their  will  to  revoke  the  former  appointment ;  as  a  demise  to  a  new  tenant  would 
revoke  an  estate  at' will  in  a  former  tenant.  And  it  was  not  necessary  that  the 
plaintiff's  resignation  should  be  shown ;  for  if  he  had  only  an  interest  during 
pleasure,  the  new  appointment  was  an  effectual  determination  of  such  interest. 

Our,  adv,  vult. 
TiNDAL,  C.  J.     This  case  comes  before  us  from  the  Court  of  King's  Bench, 
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and  the  questions  raised  upon  the  record|  arise  upon  a  bill  of  exceptions  ten- 
dered by  the  plaintiff  below,  who  is,  also,  the  plaintiff  in  error,  to  the  direc- 
tions given  to  the  jury  on  the  trial  of  the  cause,  by  the  late  Lord  Tenterden, 
then  Chief  Justice  of  the  Court  of  King's  Bench. 

The  plaintiff,  at  the  trial  of  the  cause,  took  five  exceptions  to  the  directiooi 
given  by  the  Chief  Justice  to  the  jury;  of  which,  the  first  was  in  subetanoe 
this : — ^That  by  the  legal  construction  of  the  several  clauses  of  the  statute,  48 
G.  3,  c.  1,  the  tenure  of  the  office  of  one  of  the  paymasters  of  exchequer  bills  is 
not,  as  was  stated  by  the  Chief  Justice  to  the  jury,  '' during  pleasure  only/' 
but  a  tenure  during  good  behaviour.  Upon  this,  the  first  exception,  and  by  &r 
the  most  important,  as  the  answer  to  all  the  other  exceptions  appears  to  depend 
on  this  point,  we  are  all  of  opinion  that,  according  to  the  legid  consbuction  of 
the  statute  above  referred  to,  the  tenure  of  the  office  of  a  paymaster  of  exche> 
quer  bills  is  a  tenure  during  pleasure  only,  and  not  during  good  behaviour,  or 
(which  is  the  same  in  contemplation  of  the  law)  for  the  life  of  the  grantee. 

*As  the  office  of  a  paymaster  of  exchequer  biUs  is  not  an  ancient  rrjM 
common  law  office,  of  which  the  duration  and  the  appointment  are  go-  !> 
vemed  by  ancient  usage,  but  is  an  office  of  modem  origin,  and  not  made  the 
subject  of  legislative  enactment  until  the  statute  above  referred  to,  the  question 
as  to  its  duration  and  tenure  is  no  other  than  an  inquiry  into  the  meaning  and 
intention  of  the  statute  itself.  And  looking  to  the  object  of  the  act,  the  Isd- 
guage  of  the  act,  and  the  various  provisions  contained  in  it,  we  think  the  mean- 
ing and  intention  of  the  legislature  was,  that  the  appointment  should  be  during 
pleasure  only,  and  not  during  the  life  of  the  grantee. 

The  object  of  the  new  provision  appears  with  sufficient  certainty,  by  the  pre- 
amble to  the  tenth  section :  '^  Whereas  by  reason  of  the  multiplicity  of  pay- 
ments, which  may  be  to  be  made  in  paying  off  exchequer  bills,  it  may  be  diffi- 
cult, if  not  impossible,  that  every  payment  should  be  made  by  the  several  offi- 
cers of  the  receipt  of  the  exchequer ;  therefore,  and  to  the  end  the  exchequer 
may  regularly  be  discharged  of  all  the  moneys  required  by  any  act  to  be  applied 
for  paying  off  any  exchequer  bills,  and  other  charges  attending  the  same,  be  it 
enacted,''  &c.    The  object,  therefore,  expressed  by  the  legislature  in  this  pre- 
amble, was  to  secure  the  due  and  regular  payment  of  the  exchequer  bills  from 
time  to  time  directed  to  be  paid  off,  by  giving  new  and  additional  assistance  to 
the  officers  of  the  receipt  of  the  exchequer,  whenever  such  assistance  should  be 
necessary.     The  assistance  contemplated  by  the  act  was  necessarily  unoertain, 
both  in  its  extent  and  its  duration.     The  issue  of  exchequer  bills  might  at  one  . 
time,  and  under  one  state  of  circumstances,  be  much  larger  than  at  another;  it 
might  be  large  in  time  of  war,  inconsiderable  in  time  of  peace ;  and,  conse- 
quently,  the  regular  discharge  of  the  exchequer  of  all  moneys  applied  to  the 
payment  of  exchequer  bills,  might  require  at  one  time  a  greater,  and  *at  rrjQA 
another  a  smaller  number  of  officers.     Any  given  number  of  officers,  ^ 
therefore,  however  well  adapted  to  the  exigencies  of  the  public  at  the  time  of 
their  appointment,  might  be  insufficient  for  the  despatch  of  business,  or  might 
be  unnecessarily  larse  at  a  subsequent  period.     Indeed  it  is  within  the  reach  of 
possibility  that  all  the  exchequer  bills  might  be  paid  off,  and  no  issue  of  any 
new  bills  take  place ;  in  which  case,  the  officers  of  the  receipt  of  the  exchequer 
would  stand  in  need  of  no  assistance  whatever.     The  objeot|  therefore,  of  the  act 
could  not  be  that  any  certain  definite  number  of  paymasters,  and  other  officers, 
should  be  permanently  appointed,  but  that  there  should  at  all  times  be  a  number 
adequate  and  sufficient,  and  not  more  than  adequate  and  sufficient,  for  the  regu- 
lar payment  of  the  bills  which  might  be  outstanding  at  any  particular  time. 
The  language  of  the  enacting  part  of  the  section  leads  to  tKe  same  conclusion. 
It  is  enacted  that  the  commissioners  of  the  treasury  ''  shall  and  may,"  which, 
for  this  purpose,  may  be  taken  to  be  compulsory  on  them,  '<  from  time  to  time, 
by  writing  under  their  hands,  constitute  and  appoint  such  person  and  persons  as 
they  shall  think  fit  to  be  the  paymaster  or  paymasters,  and  shall  and  may  ap- 


704]  9  Bingham.  769 

point  a  oomptroUer,  and  such  other  officers  and  clerks  as  they  shall  deem  neces- 
sary/' to  pay  off  the  exchequer  bills  in  the  particular  manner  stated  in  the  tenth 
section  of  the  statute.     The  enacting  words  of  the  clause,  therefore,  are  equally 
free   from  any  restriction  as  to  the  number  of  paymasters  or  other  officers. 
Under  these  words  it  might,  perhaps,  be  contended,  that  they  could  appoint  but 
one  comptroller,  as  one  only  appears  to  be  mentioned ;  but  they  might,  at  all 
events^  appoint  as  few  or  as  many  pai/ma$ters,  and  other  officers  and  clerks,  as 
the  exigency  of  the  public  service  might  require.     They  might  begin  with  ap- 
*7051   P^^^^^^S  ^^^  paymaster  only,  if  they  thought  one  paymaster,  and  *the 
-^   clerks  and  officers  under  him,  sufficient  at  first ;  and,  when  need  required, 
they  might  appoint  another  paymaster,  and  so  on  from  time  to  time,  until  there 
were  as  many  as  they  thought  necessary.     Such  is  the  obvious  and  necessary 
constraction  of  the  enacting  words  of  this  section.     The  object,  therefore,  of  the 
legislature  manifestly  being  that  of  providing  new  officers  in  aid  of  the  old 
officers  of  the  receipt  of  the  exchequer,  uncertain  in  number,  but  adequate  at  all 
times  to  the  discharge  of  duties  varying  in  their  extent  and  demand  of  labour, 
unless  the  construction  be  adopted  that  the  appointment  shall  be  during  plea- 
sure only,  such  object  cannot  be  completely  attained.     For  if  the  appointment 
is  necessarily  during  good  behaviour,  that  is,  for  life,  the  commissioners  of  the 
treasury  might,  indeed,  always  increase  the  number  when  the  service  of  the 
public  demand^  more ;  but  they  could  never  reduce  the  number,  when,  from 
new  circumstances,  it  became  greater  than  the  performance  of  the  public  ser- 
vice required.     It  is,  therefore,  upon  the  principle  that  the  object  of  the  act 
cannot  be  completely  carried  into  effect,  if  the  commissioners  of  the  treasury 
have  only  a  power  to  appoint,  but  no  power  to  remove,  that  we  hold  the  con- 
struction of  the  act  to  be  that  the  power  to  appoint  is  a  power  to  appoint  during 
pleasure  only,  and  not  for  life.     Again,  the  power  given  to  the  commissioners 
of  appointing  paymasters,  is  expressed  in  the  enacting  part  of  the  tenth  section 
in  precisely  the  same  language  as  that  which  authorizes  them  to  appoint  "  such 
other  officers  and  clerks  as  they  shall  deem  necessary.''    The  same  words,  in 
the  same  sentence,  must  receive  the  same  construction :  but  it  would  surely  be 
an  unreasonable  construction  of  the  clause  to  say,  that  all  the  officers  and  clerks 
appointed  to  assist  the  paymasters  had  a  freehold  interest  in  their  office,  and 
were  not  removable  at  the  pleasure  of  the  commissioners. 

*The  provisions  contained  in  the  12th  section  of  the  act,  appear  to  us 
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to  lead  to  the  same  conclusion.     By  that  section,  the  paymasters  are  to 


have  and  receive  for  their  services  such  salaries,  rewards,  and  allowances  as  the 
commissioners  of  the  treasury,  for  the  time  being,  shall  judge  to  be  reasonable, 
and  shall  direct  to  be  allowed  to  them.  The  general  terms  of  this  provision 
include  an  authority  to  diminish,  or  to  increase,  from  time  to  time,  the  salaries 
of  the  paymasters,  just  as  the  nature  of  their  services  deserve.  The  commis- 
sioners, therefore,  under  this  section,  might  undoubtedly  reduce  the  salary  to  a 
nominal  sum,  if  the  duties  of  the  office  should  become  merely  nominal.  But 
it  is  surely  much  more  consistent  with  the  general  object  of  the  act,  that  they 
may  altogether  dispense  with  the  officers  themselves  when  they  think  them  no 
longer  of  use,  that  is,  that  they  should  have  the  power  of  removing  them  at 
pleasure,  than  that  the  officers  should  continue  to  hold  their  offices  for  life, 
without  any  real  salary,  and  without  any  duty  to  perform.  For  it  would  seem 
to  be  an  unreasonable  construction  of  the  act,  to  hold,  that  if  ten  paymasters 
had  been  appointed  when  ten  were  necessary,  and  from  a  change  of  circum- 
stances one  alone  was  sufficient  to  perform  all  the  duties,  yet  that  the  commis- 
sioners of  the  treasury  have  no  power  of  removing  the  nine,  but  must  still 
retain  the  full  number  at  a  tenth  part  of  the  salary  to  each.  We,  therefore, 
think  the  meaning  and  intention  of  the  statute  was,  and  consequently  that  the 
necessary  construction  of  it  must  be,  that  the  office  so  newly  created  was  to  be 
determined  at  pleasure,  and  was  not  an  office  for  life. 
It  is  objected,  however,  by  the  plaintiff  in  error,  that  the  general  preamble 
Vol.  XXIIL— 49 


770  Smyth  v.  Latham.    E.  T.  1833.  [706 

to  the  act  contemplates  the  establishment,  for  the  first  time,  of  permanetU 
regulations  for  the  making,  issuing,  and  paying  off  exchequer  bills ;  and  it  is 
contended,  that  the  commissioners  '^'of  the  treasury  have,  consequently,  r«Y07 
only  a  power  to  select  proper  persons,  not  a  power  to  displace  or  remove  ^ 
them.  But  we  think  this  consequence  does  not  necessarily  follow.  It  may  be 
true  that  the  commissioners  of  the  treasury  for  the  time  being  have,  under  the 
act,  a  permanent  power  of  selecting  paymasters  and  other  officers,  and  of  mak- 
ing regulations ;  but  it  does  not  follow,  that  the  office  itself  of  paymaster  should 
be  on  that  account  permanent  during  the  life  of  the  appointee.  The  rapda- 
turns  established  under  the  act  for  the  paying  off  exchequer  bills  will  be  just  as 
permanent,  whether  the  commissioners  have  the  power  to  appoint  paymasters 
for  life,  or  during  pleasure  only.  All  that  the  statute  contemplates  is,  the 
permanency  of  the  office,  notwithstanding  the  change  by  appointment  of  new 
sets  of  commissioners  of  the  treasury ;  not  the  permanency  of  the  office  in  a 
particular  individual,  or  that  the  regulations  which  have  been  once  made  should 
be  considered  unalterable. 

It  is  further  objected,  that  by  the  llth  section,  the  paymasters  are  made 
subject  to  such  rules  and  regulations  as  to  the  performance  of  the  duties  of  their 
office  as  the  commissioners  shall  think  fit  or  reasonable  to  establish  for  the 
better  execution  of  the  act,  and  the  satisfaction  of  tho  proprietors ;  and  it  is 
contended,  that  such  provisions  would  be  altogether  unnecessary,  if  the  com- 
missioners have  the  power  of  dismissal,  or  if  the  appointments  were  during 
pleasure  only.  If,  indeed,  acts  of  parliament  never  contained  anything  but 
what  was  strictly  necessary,  this  argument  might  be  entitled  to  some  weight; 
but  if  the  necessary  inference  to  be  drawn  from  the  other  parts  of  the  act  is,  as 
we  conceive  it  to  be,  that  the  commissioners  can  appoint  during  pleasure  only, 
then  this  provision,  even  though  in  strictness  unnecessary,  must  be  con- 
sidered as  introduced  pro  majori  cauteld  only.  But  we  think  this  clause  not 
^without  its  use,  even  though  the  office  of  paymaster  should  be  held  to  rtja^ 
be  an  office  during  pleasure.  For  under  it  the  commissioners  of  the  ■- 
treasury  would  have  power  to  make  regulations  to  bind  successive  paymasters, 
once  for  all,  instead  of  making  them  de  novo  upon  each  new  appointment 

It  is  then  argued,  that,  as  no  mention  is  made  in  this  section  of  the  power  of 
dismissal,  it  must  be  considered  that  none  such  exists.  The  answer  to  this 
argument  appears  to  be,  that  the  clause  only  refers  to  the  duty  of  the  officer, 
whilst  he  continues  such  officer,  and  such  particulars  only  are  mentioned,  as 
equally  relate  to  the  duties  of  the  office  whether  it  be  for  life  or  during  plea- 
sure :  the  clause  being  framed  with  reference  to  the  duties  of  the  office,  not  to 
the  duration  of  it.  Upon  the  whole,  therefore,  that  clause  seems  to  leave  the 
question  where  it  was  before. 

It  is  further  objected,  that  the  statute  is  a  remedial  act,  and  is,  therefore,  to 
be  construed  liberally ;  that  one  of  the  mischiefs  intended  to  be  remedied,  was 
the  want  of  permanency  of  the  office  of  paymaster,  which  before  the  passing  of 
the  act  was  at  pleasure  only,  being  limited  in  duration  to  the  continuance  in 
office  of  the  commissioners  of  the  treasury  by  whom  such  appointment  was 
made.  It  may  be  granted,  that  one  object  of  the  act  was  to  make  the  offioe 
permanent ;  but  if  the  officer  continues  to  hold  his  office,  as  undoubtedly  he 
now  will,  notwithstanding  the  change  of  the  commissioners  of  the  treasuyi 
that  object  is  equally  answered  whether  the  office  itself  be  for  life  or  during 
pleasure  only.  But  then  it  is  argued,  that  the  appointment  for  life  b  the  only, 
or  at  all  events  the  best  mode  bv  which  the  persons  appointed  can  be  expected 
to  become  qualified  to  perform  the  duties  of  the  office.  It  may  be,  however,  at 
least  doubtful  whether  such  conclusion  is  just,  when  applied  to  an  aSE^ee  which 
is  merely  ^ministerial,  and  not  in  its  nature  demanding  any  very  great  ^t^^ 
extent  of  experience  or  ability,  but  depending  for  its  discharge  in  a  more  ^ 
especial  manner  on  the  industry,  assiduity,  and  integrity  of  the  officer. 

Lastly,  it  is  argued,  that  if  the  terms  of  this  statute  be  donbtfol,  it  ought  to 
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be  construed  by  analogy  to  various  other  statutes,  cited  on  the  part  of  the 
plaintiff,  in  which  a  similar  provision  as  to  the  appointment  of  officers  has  been 
made,  and  in  all  of  which  it  is  urged,  that  whenever  it  is  intended  there  should 
be  a  power  of  revocation  or  dismissal,  such  power  is  expressly  reserved  by 
the  act,  or  the  appointment  itself  is  directed  tD  be  made  during  pleasure  only. 
This  kind  of  argument  is  well  founded  only  in  the  cases  where  the  construc- 
tion of  a  statute  is  doubtful  or  obscure ;  but  in  the  present  case,  we  think  the 
construction  of  this  statute,  for  the  reasons  before  given,  is  clear  and  unam- 
biguous. Where,  however,  such  powers  of  revocation  or  dismissal  are  expressly 
fiven  by  any  act,  in  which  the  necessary  object  of  the  act  itself  implies,  as 
ere,  that  the  officer  shall  be  appointed  during  pleasure  only,  we  think,  in  such 
cases,  the  insertion  of  the  power  of  dismissal,  or  of  the  clause  that  the  appoint- 
ment is  held  during  pleasure  only,  must  be  referred  to  the  principle  before 
adverted  to,  namely,  that  the  provision  is  inserted  exabandantt&ndpromajari 
catUeld  only. 

As  we  think,  for  the  reasons  above  given,  the  first  exception  must  be  over- 
ruled, those  exceptions  which  follow  will  require  less  discussion.  For,  as  to 
the  second  exception,  viz.,  that,  upon  the  legal  construction  of  what  is  called 
the  deed  poll,  by  which  the  plaintiff  was  appointed,  he  had  a  freehold  in  his 
office,  the  first  observation  which  arises  is,  that  the  instrument  is  no  deed  at 
all.  The  mere  annexation  of  a  seal  will  not  make  an  instrument  a  deed  which 
is  not  a  deed  in  its  own  nature.  An  award  by  an  arbitrator,  although  under 
i^^f-ifft  seal,  does  *not  thereby  become  a  deed.  And  in  the  present  case,  where 
^  the  commissioners  have  merely  a  statutory  power  to  constitute  paymas- 
ters **  by  writing  under  their  hands,"  the  annexation  of  a  seal,  without  the 
requisition  or  authority  of  the  statute,  will  not  give  a  different  effect,  or  impart 
different  legal  consequences  to  the  instrument  by  which  the  authority  is  exe- 
cuted, than  if  the  commissioners  had  appointed  by  writing  under  their  hands 
only.  But  the  more  direct  answer  to  this  exception  is,  that  if  the  commis- 
sioners had  no  authority  by  the  statute  to  appoint  for  life,  whatever  may  be 
the  frame  of  the  instrument  by  which  they  makd  the  appointment,  it  cannot 
create  a  greater  estate  than  they  had  power  by  the  statute  to  grant. 

The  3d  exception  to  the  charge  of  the  Chief  Justice  is,  that  even  if  the  deed 
poll,  2l8t  of  June,  1811,  grant^  the  office  to  the  plaintiff  during  pleasure  only, 
still  the  deed  poll  of  5th  of  January,  1824,  is  no  legal  revocation  of  such 
pleasure,  inasmuch  as  it  contains  no  distinct  clause  of  revocation,  and  no  pro- 
vision which  rendered  such  clause  unnecessary.  But  when  it  is  considered  that 
the  subsequent  appointment  is  that  of  a  new  officer  in  the  stead  and  place  of 
Mr.  Smith,  it  seems  to  bear  so  close  an  analogy  to  the  case  of  tenancy  at  will, 
where  a  demise  to  a  new  tenant  would  be  a  determination  of  the  will  as  to  the 
former  tenant,  as  to  make  it  difficult  to  maintain  that  the  new  appointment  is 
not  a  virtual  revocation  of  the  former :  at  all  events,  as  the  appointment  of  the 
defendant  to  the  same  office,  and  to  the  receipt  of  the  same  salajy,  is  the  sole 
ground  upon  which  the  plaintiff  founds  his  right  to  recover  in  this  action,  we 
think  it  cannot  be  contended  by  him  that  such  new  appointment,  inconsistent 
with  the  continuance  of  the  former,  is  not  a  sufficient  revocation,  in  fact,  of 
the  pleasure  of  the  commissioners  that  the  plaintiff  should  continue  in  his 
office. 

*7111  *^^  "^^h  ground  of  exception  is,  that  the  commissioners  having 
^  stated  in  the  appointment  of  the  defendant,  that  the  phiintiff  had  re- 
signed his  office,  and  this  allegation  not  having  been  proved,  the  subsequent 
appointment  cannot  operate  as  a  revocation  of  the  former.  But  we  agree 
entirely  in  opinion  with  the  late  Lord  Chief  Justice,  that  the  fact  of  resigna- 
tion was  not  a  fiact  necessanr  to  be  proved  by  the  defendant  in  this  cause :  and 
that,  whether  the  plaintiff  had  resigned  or  not,  the  fact  of  tho  appointinent  of 
^  BUQcessor  to  the  same  office  was  a  sufficient  indication  of  the  commissioners' 
pleasure  that  he  should  no  longer  continue  in  the  possession  of  the  office. 
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And  this  gives  the  answer  to  the  5th  and  last  exception  taken,  viz.,  that  tbe 
defendant  was  bound  to  prove  the  fact  of  resignation.  In  the  first  place,  it  u 
no  fact  asserted  by  the  defendant ;  but  secondly,  and  principally,  it  is  a  fact 
immaterial  to  the  issue  between  the  parties ;  for  as  the  office  is  an  office  daring 
pleasure  only,  the  will  of  the  commissioners  to  determine  the  fonner  appoint- 
ment has  been  sufficiently  declared  by  the  appointment  of  a  successor.  Bat 
we  think,  independently  of  the  reasons  before  given  for  overruling  the  several 
exceptions  taken  by  the  plaintiff  at  the  trial,  that  upon  another  ground  he  is 
not  entitled  to  the  jud^ent  of  this  Court.  For,  either  the  defendant  has,  as 
the  plaintiff  contends,  been  put  into  his,  the  plaintiff's  place,  and  appointed  his 
successor  to  the  same  identical  office,  and  in  that  case  the  new  appointment 
operates  as  a  revocation  of  the  plaintiff's  grant ;  or  the  defendant  has  not  been 
placed  in  the  very  same  identical  office,  and  in  that  case  the  plaintiff's  grant  is 
still  unrevoked,  and  in  existence ;  the  plaintiff  is  still  one  of  the  paymasters  of 
the  exchequer ;  and  as  the  commissioners  of  the  treasury  are  not  limited  in 
the  number  of  paymasters  appointed,  it  follows  that  the  defendant  has 
'*'been  appointed  to  another  and  distinct  paymastership  from  that  of  the  ^nvn 
plaintiff.  Upon  the  latter  supposition,  the  money  received  by  the  ^ 
defendant  has  not  been  money  received  in  respect  of  the  plaintiff's  office,  as  is 
the  case  where  there  can  be.  but  one  officer,  and  the  officer  de  facto  has  received 
the  several  fees  paid  for  performing  the  duties  of  the  office ;  but  the  money 
received  by  the  defendant  is  the  amount  of  salary  and  allowances  received  bj 
him  in  respect  of  his  own  appointment;  and  in  that  case,  such  money  cannot 
be  monev  had  and  received  to  the  use  of  the  plaintiff.  And,  indeed,  we  cannot 
but  think  the  decision  at  which  we  have  arrived  is  no  less  consistent  with  the 
justice  of  the  case  than  with  the  rule  of  law.  For  it  would  indeed  have  been 
most  unjust  with  respect  to  the  present  defendant,  that  after  having  performed 
the  duties  of  the  office  for  nearly  six  years,  he  should  be  called  upon  to  pay 
over  the  emoluments  of  it  to  the  plaintiff,  who  had  bestowed  neither  kbonr 
nor  time  in  the  execution  of  its  duties,  nor  for  anything  that  appears  in  this 
special  verdict,  had  given  any  previous  notice  to  the  defendant  of  his  intention 
to  dispute  his  appointment. 

Upon  the  grounds  above  stated,  we  think  the  exceptions  tendered  at  the 
trial  are  untenable,  and  must  be  overruled ;  and  that  in  no  view  of  thiit  case 
can  the  plaintiff  be  entitled  to  judgment  in  his  favour,  but  that  the  judgment 
of  the  court  below  must  be  affirmed.  Judgment  affirmed. 
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In  aammpsU  for  the  breach  of  an  agreement  to  sell  an  estate,  the  Court  refused  to  allov 
the  defendant  to  select  certain  of  several  allegations  of  damage  contained  in  a  single 
count,  and  pay  money  into  Court  on  those  particular  allegations. 

The  plaintiff  declared  in  assumpsit  for  damages  occasioned  to  the  plaintif 
by  the  defendant's  refusal  to  perform  an  agreement  for  the  sale  of  an  estate 
bv  the  defendant  to  the  plaintiff.  By  the  agreement  set  out,  it  appeared  that  the 
plaintiff  had  paid  1500/.  towards  the  purchase  money,  and  that  Uie  estate  was 
described  as  payins  tithes  by  a  modus. 

After  averring  the  defendant's  breach  of  the  agreement,  the  phuntiff  alleged 
his  damage  as  follows : — By  reason  of  which  said  several  premises,  the  plain- 
tiff not  only  lost  and  was  deprived  of  all  the  benefits  and  advantages  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  the  com- 
pletion of  the  said  purchase  by  the  plaintiff,  but  was  put  to  great  charges  and 
expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
1000/.,  in  and  about  the  negotiating  and  agreeing  for  the  purchase  of  the  said 
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estate  by  the  said  articles  agreed  to  be  sold,  and  having  the  same  conveyed ; — 
and  in  and  about  the  investigating  the  title  to  the  said  estate,  and  the  existence 
and  effect  of  the  said  supposed  modus  in  the  said  articles  mentioned ; — ^and  in 
and  about  the  defence  of  and  in  a  certain  suit,  commenced  and  prosecuted  by 
the  defendant  against  the  plaintiff  in  the  Court  of  Chancery,  for  compelling  a 
specific  performance  by  the  plaintiff  of  the  said  articles  of  agreement,  and  in 
which  suit,  the  bill  filed  by  the  defendant  against  the  plaintiff  was  dismissed 
by  the  same  Court ; — ^and  in  and  about  the  making  and  performing  of  divers  jour- 
neys, and  otherwise  respecting  the  said  purchase.: — and  also  thereby  the  de- 
*7141  ^*^^^^^^  ^^^^  ^^^  ^^  deprived  of  a  great  part  of  the  gains  and  ^profits 
-^  which  he  might  and  would  otherwise  have  made  and  acquired  from  using 
and  employing  the  said  sum  of  1500^.,  so  paid  by  him  as  aforesaid,  and  other 
moneys  provided  and  kept  by  the  plaintiff  for  the  completion  of  the  said  pur- 
chase ', — and  suffered  and  sustained  divers  losses  to  a  large  amount,  to  wit,  to 
the  amount  of  200^.  on  the  resale  of  certain  sheep,  bricks,  and  hurdles,  pur- 
chased by  the  plaintiff  for  the  stocking  of  the  said  farms,  lands,  and  heredita- 
ments, and  improving  the  same,  with  a  view  to  the  completion  of  the  said  pur- 
chase. 
The  plaintiff  delivered  the  following  particular  of  his  demand : — 

To  interest  at  1  per  cent.,  on  1600?.  deposit,  from  7th  of  Novem- 
ber, 1828,  to  23d  of  June,  1832,  when  the  deposit  was  re- 
turned, .  -  -  .  -  .  .    £54    3    3 

To  moneys  paid  by  the  plaintiff  in  and  about  the  negotiating  and 
agreeing  for  the  purchase  of  the  estate  to  be  sold  by  the  de- 
fendant to  the  plaintiff,  and  having  the  same  surveyed,  and  in 
and  about  the  investigation  of  the  title  to  the  said  estate,  and 
the  existence  and  effect  of  a  supposed  models  in  lieu  of  tithes, 
to  which  the  same  was  stated  to  be  subject,  and  the  making 
and  performing  of  divers  journeys,  and  otherwise  respecting 
the  said  purchase,      -  -  -  -  -  -     262     1     3 

To  the  amount  of  the  extra  costs  paid  by  the  plaintiff,  in  and 
about  his  defence  of  a  certain  suit  commenced  and  prosecuted 
against  him  by  the  defendant  in  the  Court  of  Chancery,  for 
compelling  a  specific  performance  by  the  plaintiff  of  certain  arti- 
*7151  ^^^^  ^^  agreement,  "'bearing  date  the  7  th  of  November, 
-*  1828,  and  in  which  suit  the  bill,  filed  by  the  defendant 
against  the  plaintiff,  was  dismissed  by  the  same  Court,  -     227     9     3 

To  the  amount  of  the  losses  suffered  and  sustained  by  the  plain- 
tiff in  the  resale  of  certain  sheep,  bricks,  and  hurdles,  pur- 
chased by  the  plaintiff  for  stocking  and  improving  the  farms, 
lands,  and  premises  mentioned  in  the  said  articles  of  agree- 
ment, with  a  view  to  the  completion  of  the  said  purchase,        -     100     0     0 

Tal/aurd,  Serjt.,  obtained  a  rule  nisi  to  pay  money  into  Court,  upon  the 
allegations  in  the  first  count  of  the  declaration,  of  damage,  occasioned  by  loss 
of  interest  on  the  1500?.,  and  by  expenses  incurred  in  negotiating  and  agreeing 
for  the  purchase  of  the  estate,  in  having  the  same  surveyed,  and  in  investigat- 
ing the  title  to  the  estate,  and  the  existence  and  effect  of  the  supposed  modus 
in  lieu  of  tithes. 

WUde,  Serjt.,  who  showed  cause  against  the  rule,  referred  to  Hallett  v.  East 
India  Company,  2  Burr.  1120,  Salt  v.  Salt,  8  T.  R.  47,  Strong  v,  Simpson,  3  B. 
&  P.  14,  and  Fail  v,  Pickford,  2  B.  &  P.  234,  as  conclusive  authorities  to  show 
that  money  cannot  be  paid  into  Court,  in  an  action  like  this,  for  unliquidated 
damages ;  still  less  upon  a  selected  portion  of  an  entire  count.  The  effect  of 
confining  the  payment  to  particular  allegations  would  be  to  try  the  cause  on 
affidavit. 

Tal/ourd.    If  the  damages,  though  unliquidated,  are  capable  of  being  esti- 
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mated,  money  may  be  paid  into  '^'Court,  and  the  mere  form  of  action  will  ^^^^ 
not  preclude  such  payment.  Fleurou.  Thomhill,  2  W.  Bl.  1078;  Button  L  *^^ 
V.  Bolton,  1  H.  Bl.  299,  n.  And  that  part  of  the  count  being  excluded  on  which 
the  damages,  if  any,  may  be  more  especially  deemed  unliquidated,  the  pajing 
in  on  the  residue  of  the  count  would  be  the  same  thing  as  paying  in  on  an 
action  on  a  surveyor's  bill.  But  no  action  lies  for  the  third  and  fourth  item  in 
the  plaintiff's  particular.  Damages  cannot  be  recovered  for  the  loss  of  profits 
contingent  upon  a  bargain,  Walker  v,  Moore,  10  B.  &  C.  416 ;  or  for  the  costs 
of  a  Chancery  suit,  which  if  the  plaintiff  had  been  entitled  to  them,  would 
have  been  awarded  to  him  in  the  Court  of  Chancery. 

TiNDAL,  C.  J.  In  the  case  supposed,  the  surveyor  would  have  been  acting 
on  a  contract ;  here  he  proceeded  ex  mero  motu.  Besides,  you  have  broken  a 
contract  with  the  plaintiff;  why  is  the  Court  to  help  you  to  pare  down  his 
demand,  so  as  to  compel  him  to  go  to  trial  at  his  own  risk. 

Park,  J.  I  decide  on  the  ground  that  it  is  not  the  practice  to  allow  a  partj 
to  pay  money  into  Court  on  the  part  of  a  count. 

Gaselee,  J.,  concurred. 

Alderson,  J.  The  whole  count,  taken  together,  being  in  substance  a  de- 
mand of  unliquidated  damages,  we  cannot  interfere.  Rule  discharged. 


*REYNARD,  Assignee  of  BIRCH,  an  Insolvent,  v.  ROBINSON.    [*717 

April  24. 

Sept  10th,  defendant,  after  preyious  application,  wrote  to  his  debtor,  "  I  want  wj 
money,  and  must  have  it  in  a  few  weeks ;  and  if  yon  do  not  bring  or  send  it,  I  cer- 
tainly shall  put  it  into  the  hands  of  an  attorney  to  get." 

In  the  beginning  of  October,  in  consequence  of  this  letter,  the  debtor,  then  in  insolTent 
eiroumstances,  paid  the  debt.  On  the  2l8t  of  November  he  petitioned  the  Insohent 
Debtor's  Court  for  his  discharge : 

Held,  that  the  payment  to  defendant  was  not  voluntary ^  within  the  meaning  of  8.  32,  7 
G.  4,  c.  67,  aluiough  the  defendant  never  commenced  in  action. 

Upon  a  special  case  from  the  Northern  Circuit,  it  was  stated  that  the  defen- 
dant lent  to  the  insolvent,  in  or  about  the  month  of  November,  1830,  the  sum 
of  40/.  upon  the  application  of  the  insolvent's  brother,  John  Birch,  and  onder 
a  stipulation  that  it  was  to  be  repaid  in  a  few  months.  The  money  heing  only 
advanced  for  a  short  period,  no  security  was  taken. 

By  letter  of  June,  1831,  the  defendant  applied  for  payment;  but 

The  insolvent  not  having  paid  the  money,  another  letter  was  written,  and 
sent  by  the  defendant  to  him,  as  follows : — 

<<  September  10th,  1831. 

"  I  wrote  to  you  some  months  ago,  to  desire  you  to  bring  me  the  money  I 
lent  you  last  November,  to  which  I  have  received  no  reply.  I  fully  expected 
you  would  have  paid  it  back  about  May-day,  and  I  think  it  strange  I  have  not 
seen  or  heard  from  you.  Now,  the  fact  is,  I  want  the  money,  and  must  haye 
it  in  a  few  weeks ;  and  if  you  do  not  bring  or  send  it,  I  certainly  shall  put  it 
into  the  hands  of  an  attorney  to  get,  and  hope  you  will  save  me  the  trouble  and 
yourself  the  expense  of  such  proceedings." 

No  action  or  other  proceeding  in  law  was  commenced  by  t|ie  defendant  a^mst 
the  insolvent  for  the  recovery  of  the  money ;  nor  was  any  attorney  or  solicitor 
employed  to  bring  such  action  or  other  proceeding,  or  to  threaten  to  bring  the 
same. 

*In  the  beginning  of  October,  1831,  Joseph  Birch,  the  insolvent  (who,  rt^jg 
as  it  afterwards  appeared,  was  then  in  insolvent  circumstances),  in  con-  *■ 
seouence  of  the  letters  above-mentioned,  repaid  the  sum  of  40^.  to  the  defendant. 
When  the  payment  was  made,  the  insolvent  told  defendant  that  he  need  not  be 
alarmed  about  his  money,  as  he  could  pay  all  his  creditors  20s.  in  the  pound. 
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The  insoWent  was  arrested  on  the  18th  of  November,  1831,  at  the  suit  of  the 
plaintiff,  for  debt,  and  was  committed  to  York  castle  on  the  21st.  He  presented 
his  petition  to  the  Conrt  for  relief  of  insolvent  debtors,  and  executed  the  usual 
assignment  of  his  estate  and  effects,  pursuant  to  the  statute,  on  the  28d  of  No- 
vember, 1831,  and  was  declared  and  adjudged  to  be  entitled  to  the  benefit  of 
the  act  of  parliament  for  the  relief  of  insolvent  debtors,  on  the  7  th  of  March, 
1832. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not  the  payment 
of  the  said  sum  of  40^.,  made  by  the  insolvent  to  the  defendant  under  the  cir- 
cumstances above-mentioned;  was  a  voluntary  payment  or  transfer  of  money 
within  the  meaning  of  the  thirty-second  section  of  the  statute  7  G.  4,  c.  57 ; 
and  if  the  Court  should  be  of  opinion  that  it  was  »  voluntary  payment  or  transfer 
of  money  within  the  meaning  of  the  last-mentioned  section,  a  verdict  was  to  be 
entered  for  the  plaintiff,  damages  40^. ;  but  if  otherwise,  a  verdict  was  to  be  en- 
tered for  the  defendant. 

Wilde,  Serit,  for  the  plaintiff.  By  7  G.  4,  c.  67,  s.  32,  it  is  enacted,  "That 
if  any  prisoner  who  shall  file  his  or  her  petition  for  his  or  her  discharge  under 
this  act,  shall,  before  or  after  his  or  her  imprisonment,  being  in  insolvent  cir- 
cumstances, voluntarily,  convey,  assign,  transfer,  charge,  deliver,  or  make  over 
'*'7191  ^^^  estate,  real  or  personal  security  for  money,  bond,  bill,  note,  money, 
-*  *property,  goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  or  to 
any  person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors  every  such  conveyance,  assignment,  transfer,  charge,  delivery 
and  making  over,  shall  be  deemed,  and  is  hereby  declared  to  be  fraudulent  and 
void,  as  against  the  provisional  and  other  assignee  or  assignees  of  such  person 
appointed  under  this  act :  provided  that  no  such  conveyance,  &c.,  shall  be  deemed 
fraudulent  and  void,  unless  made  within  three  months  before  the  commencement 
of  such  imprisonment."  This  was  a  voluntary  payment  made  within  three  months 
of  the  insolvency.  There  was  no  immediate  pressure,  no  actual  proceeding  by 
legal  compulsion;  and  the  statement  in  the  special  case,  that  the  defendant  paid  in 
consequence  of  the  letter  of  September  10,  means  only  that  he  paid  subsequently 
to  the  receipt  of  it.  In  Herbert  v,  Wilcox,  6  Bingh.  203,  it  was  held  that  a 
payment  by  an  insolvent  to  a  creditor  within  three  months  before  the  insolvent's 
imprisonment,  was  void  under  7  G.  4,  c.  57,  s.  32,  although  the  word  pat/  was 
not  employed  in  that  section ;  and  in  Cook  v,  Bogers,  7  Bingh.  438,  it  was 
holden  by  the  Court,  that  where  a  bankrupt  made  a  payment  to  defendant  on 
the  eve  of  bankruptcy,  as  he  said,  and  as  circumstances  indicated,  to  benefit  the 
defendant,  the  assignee  might  recover  the  amount  of  the  defendant,notwithstand- 
ing  the  defendant  adduced  evidence  to  show  that  he  had  pressed  for  payment, 
and  had  threatened  to  arrest  the  defendant. 

TiNDAL,  C.  J.  Upon  the  best  construction  of  the  facts  in  this  case,  coupled 
with  the  letter  of  the  10th  of  September,  we  must  take  this  to  have  been  money 
paid  under  actual  pressure.  The  applicant  says,  "  I  want  the  money,  and  must 
*7Q01  ^^^^  ^^  '^  ^  ^^^  weeks ;  and  if  you  do  not  *bring  or  send  it,  I  shall  cer- 
^  tainly  put  it  into  the  hands  of  an  attorney  to  set."  It  is  clear,  there- 
fore, that  he  intended  to  have  recourse  to  legal  proceedings ;  his  letter  was  cal- 
culated to  excite  the  debtor's  apprehensions,  and  it  appears  to  me  to  have  had 
the  effect,  for  the  money  was  paid  in  three  weeks.  The  case,  in  finding  that 
tho  money  was  paid  in  consequence  of  this  letter,  has,  in  effect,  stated  the  legal 
conclusion,  that  the  payment  was  not  voluntary. 

Park,  J.  Putting  ourselves  in  the  place  of  a  jury,  which,  upon  this  state- 
ment of  facts,  we  are  required  to  do,  I  am  opinion  that  this  was  not  a  voluntary 
payment.  So  far  from  giving  the  debtor  time,  the  letter  of  the  creditor  requires 
payment  in  a  few  weeks,  and  the  debtor  pays  within  a  few  weeks  to  avoid  an 
attorney's  bill.  I  must  infer  that  this  was  done  in  compliance  with  the  letter, 
and  under  pressure ;  and  I  cannot  agree  that  in  consequence  means  only  subse- 
quently to  the  receipt  of  the  letter.  It  is,  in  fact,  a  finding  that  the  payment 
was  under  pressure.  0 
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Gaselee,  J.  If  the  letter  had  been,  "  I  shall  apply  to  my  attorney  if  jon 
do  not  piw  to-morrow," — or,  "  to-morrow  fortnight,"  there  could  have  been  no 
doubt.  But  I  think  the  letter  is  the  same  in  effect,  and  that  our  judgment 
must  be  for  the  defendant. 

Alderson,  J.  By  statine  that  the  payment  was  made  in  consequence  of  the 
letter  of  the  10th  of  September,  the  plaintiff  has  decided  the  case  against  him- 
self.  Judgment  for  the  defendant 


♦GROTTICK  V.  PHILLIPS  and  Others.    Apnl  25.  [*721 

Declaration  on  bail-bond  set  out  capias  in  atmmpnt^  to  take  S.  P.  and  W.  P.,  the  urest 
of  S.  P.,  and  the  execution  of  a  bail-bond  conditioned  that  S.  P.  shoald  appear  to  an- 
swer plaintiff  in  an  action  of  assumpsit. 

Held,  not  such  a  discrepancy  between  the  ctynas  and  condition  of  the  bond  as  to  be 
objectionable  on  general  demurrer. 

Thb  plaintiff,  as  assignee  of  John  G-amaliel  Lloyd,  the  sheriff  of  Warwick- 
shire, declared  that  he  had  issued  a  capias  against  Samuel  Phillips  and  William 
Phillips,  in  an  action  of  a-ssumpsit,  endorsed  for  bail  for  20/.  and  upwards, 
commanding  the  sheriff  to  take  him  S.  P.  and  the  said  W.  P.,  and  him  the 
said  S.  P.  and  the  said  W.  P.  safely  to  keep,  until  the  said  S.  P.  and  the  said 
W.  P.  should  have  given  bail,  or  made  deposit  in  an  action  of  assumpsit,  or 
should  by  other  lawful  means  be  discharged;  under  which  writ  the  sheriff  ar- 
rested &  P.,  and  took  bail  for  him  to  the  action ;  on  which  occasion  S.  P.;  S. 
P.  Senior,  and  R.  S.  executed  a  bond  to  the  sheriff,  whereby  it  was  conditioned 
that  Samuel  Phillips  should  appear  in  the  Court  of  Common  Pleas,  to  answer 
the  plaintiff  in  an  action  of  assumpsit,  and  should  cause  special  bail  to  be  pat 
in  to  the  action  in  eight  days.  Averment  of  his  omission  to  do  so,  and  of  the 
assignment  of  the  bond  to  the  plaintiff. 

Plea,  that  the  sheriff  did  not  take  the  said  Samuel  Phillips  by  his  bodj, 
under  and  by  virtue  of  the  said  writ  of  capias ;  without  this,  that  the  said 
writing  obligatory,  in  the  declaration  mentioned,  was  taken  by  the  said  John 
Gamaliel  Lloyd,  as  such  sheriff  as  aforesaid,  by  virtue  and  in  pursuance  of  the 
said  writ  of  capias,  conditioned  for  the  appearance  of  the  said  Samuel  Phillips 
in  the  said  action  in  the  writ  mentioned,  in  manner  and  form  as  the  plaintif 
had  above  in  his  declaration  in  that  behalf  alleged. 

Replication,  that  the  writing  obligatory  was  taken  by  the  sheriff  by  virtue 
and  in  pursuance  of  the  said  writ  "'of  capias,  conditioned  for  the  appear-  f^^22 
ance  of  the  said  Samuel  Phillips.  ^ 

General  denmrrer  and  joinder. 

Coleridge  J  Serjt.,  in  support  of  the  demurrer.  The  declaration  is  ill,  for  it 
discloses  a  variance  between  the  capias  and  the  bail  bond.  The  capia*  w 
against  Samuel  and  William  Phillips,  but  on  the  face  of  the  condition  of  ^« 
bail  bond,  the  inference  is  that  Samuel  Phillips  is  to  appear  in  an  action  in 
which  he  is  to  be  sued  alone.  Now  the  bail  bond  should  set  forth  the  parties, 
and  the  time  and  place  of  appearance.  2  Wms.  Saund.  60,  a.  In  Renalds  t. 
Smith,  6  Taunt.  551,  where  upon  a  capias  returnable  in  the  Common  Pleas, 
the  sheriff  made  a  mandate  to  the  high  bailiff  of  the  honour  of  Pomfret  to  take 
the  defendant,  so  that  the  sheriff  might  have  him  before  his  majesty  at  West- 
minster, in  five  weeks  of  Easter,  a  bail  bond,  taken  with  condition  for  the 
defendant's  appearance  before  his  said  piajesty,  in  five  weeks  of  Easter,  was 
held  to  describe  an  appearance  in  the  Court  of  King's  Bench,  and  therefore 
void. 

TiNDAZi,  C.  J.  This  is  an  objection  of  which  the  party  cannot  avail  hinweli 
QQ  general  demurrer.  There  is  not  necessarily  that  variance  for  which  the 
defendaatfl  contend.  By  the  writ  it  is  alleged  the  sheriff  was  commanded  to 
take  and  keep  Samuel  Phillips  and  Williai^Phillips,  and  to  keep  them  ^ 
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they  should  have  given  bail,  or  made  deposit  in  an  action  of  assumpsit.  The 
words  are  general ;  in  an  action  of  assumpsit ;  and  although  I  admit  the  inten- 
tion upon  the  capias  appears  to  be  to  sne  jointly,  jet,  as  the  condition  of  the 
bond  when  set  forth  is  stated  also  to  be  to  answer  the  plaintiff  in  an  action  of 
"^72^1  ^^^'^^^i'^^^y  ^^^  ^^^  ^^  ^^  ^7  ^^  ^necessity  that  this  condition  does  not 
^  mean  the  same  action  as  the  mandate  in  the  writ.  If  the  objection  be 
made  on  the  score  of  ambiguity,  the  ambiguities  ought  to  have  been  pointed 
oat  by  special  demurrer.  Judgment  for  the  plaintiff. 

This  case  was  called  on  for  argument  on  a  former  day^  when  it  appearing 
that  the  party  demurring  had  omitted  to  state  on  the  margin  of  the  paper  books 
the  point  to  be  discussed,  the  Court  were  about  to  give  judgment  for  the  plain- 
tiff, but,  upon  the  supplication  of  Coleridge,  allowed  the  matter  to  stand  over, 
giving  out  at  the  same  time,  that  in  future  the  penalty  of  immediate  judgment 
would  always  be  attached  to  the  omission  by  the  party  demurring  to  state  tho 
points  of  his  argument. 


COCKS  V.  NASH.    April  26. 

H.  held  as  trustee  for  K.  and  her  creditors,  a  composition  deed  containing  a  release  of 
N.  The  defendant  heing  sued  as  surety  for  a  debt  due  from  N.  to  plaintiff  who  had 
exeoated  the  composition  deed  at  defendant's  request,  and  upon  his  undertaking  to 
continiie  responsible  for  the  debt,  the  Court  refused  to  compel  H.  to  produce  the 
composition  deed  for  defendant's  inspection. 

Adamsj  Serjt.,  on  the  part  of  the  defendant  Folliott  Nash,  obtained  a  rule 
nisi,  calling  on  the  plaintiff,  and  Hammond,  an  attorney  of  this  Court,  to  pro- 
duce, in  order  that  it  might  be  inspected  and  copied  by  the  defendant,  a  deed 
of  assignment  and  release,  bearing  date  February  17,  1827,  between  Mary 
Nash  of  the  first  part,  the  plaintiff  and  Hammond  of  the  second  part,  and  cer- 
tain creditors  of  Mary  Nash  of  the  third  part ;  or  that,  in  dcfaidt  of  compliance, 
the  defendant  might  be  allowed,  on  the  trial  of  the  cause,  to  give  secondary 
evidence  of  this  deed. 

"^7241  '''From  affidavits  filed  in  the  cause,  it  appeared  that  by  this  deed,  now 
-*  in  the  custody  of  Hammond,  Mary  Nash's  estate  had  been  assigned  to 
the  plaintiff  and  Hammond,  in  trust  for  the  discharge  of  debts  due  to  the 
plaintiff,  and  other  creditors  of  Mary  Nash,  and  after  the  discharge  of  the  sums 
due  to  them,  in  trust  for  Mary  Nash,  to  whom  there  was,  in  the  deed,  a  general 
release.  At  the  time  this  deed  was  executed,  the  defendant  Folliott  Nash  was 
a  surety  to  the  plaintiff  for  the  debt  due  to  him  from  Mary  Nash ;  and  the 
plaintiff  refused  to  execute  the  deed,  or  to  become  a  trustee,  unless  he  could 
be  assured  of  retaining  bis  claim  upon  the  defendant.  The  plaintiff  ultimately 
executed  the  deed  at  the  entreaty  of  the  defendant,  and  upon  his  undertaking 
to  continue  responsible  as  before.  (See  anUy  p.  341.)  Hammond  was  not  an 
attorney  when  the  deed  was  first  placed  in  his  hands. 

Wilde^  Serjt.,  on  the  part  of  the  plaintiff,  and  Coleridge j  Serjt.,  on  the  part 
of  Hammond,  showed  cause  against  the  rule.  They  referred  to  Batcliffe  v, 
Bleasby,  3  Bingh.  148,  where  all  the  cases  are  considered,  and  where  it  was 
established  as  a  principle,  that  the  production  of  a  deed  can  only  be  compelled 
at  the  hands  of  a  party  to  the  suit,  and  where  he  holds  the  deed  as  trustee  for 
the  party  applying.  Hammond  was  no  party  to  this  suit ;  nor  did  he  hold  the 
deed  as  trustee  for  the  defendant,  but  as  trustee  for  Mary  Nash.  The  circum- 
stance that  Hammond  was  an  attorney  of  the  Court  made  no  difference,  since 
he  never  held  the  deed  in  that  character. 

Adams.  According  to  the  decision  in  this  cause,  aniSj  p.  341,  this  deed, 
operating  as  a  release  of  the  principal  debtor  Mary  Nash^  is  a  release  also  of 
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her  '^'surety,  FoUiott  Nash.  Hammond,  therefore,  miut  be  deemed  to  p^^^r 
hold  it  as  trustee  for.Folliott  Nash ;  he  may  also  be  called  on  as  an  of-  *- 
fioer  of  the  Court.  [Alderson,  J.  We  have  no  evidenoe  that  the  deed  there 
pleaded  is  identical  with  that  to  which  the  present  motion  applies ;  and  Ham- 
mond does  not  hold  it  as  an  officer  of  the  Court.  Ex  parte  Aiiken,  4  B.  & 
Aid.  47.]  The  Court  may  accede  to  the  application  on  the  principle  laid  down 
in  Blakely  v.  Porter,  1  Taunt.  386,  where  it  was  held,  that  if  one  part  onlj  of 
an  indenture  be  executed,  the  Court  of  Common  Pleas  wonld  compel  the  party 
having  the  custody  of  it  to  produce  it  for  inspection,  upon  an  action  commeDoed 
against  him  by  the  other  party ;  or  Bateman  v.  Phillips,  4  Taunt.  157,  where 
the  Court  compelled  a  defendant  to  produce  an  unstamped  agreement  in  his 
custody,  to  which  the  plaintifis  claimed  to  be  parties  in  interest,  in  order  that 
they  might  get  it  stamped,  although  they  were  not  an  instmmentary  party. 

TiNDAL,  C.  J.  This  is  a  rule  which  calls  on  the  plaintiff  in  the  cause,  and 
Hammond  an  attorney  of  the  Court,  to  produce,  in  order  that  it  may  be  in- 
spected and  copied  by  the  defendant,  a  deed  of  assignment  and  release,  bearing 
date  February  17th,  1827,  between  Mary  Nash  of  the  first  part,  the  plaintiff 
and  Hammond  of  the  second  part,  and  certain  creditors  of  Mary  Nash  of  the 
third  part ;  or  that,  in  default  of  compliance,  the  defendant  may  be  allowed  on 
the  trial  of  this  cause  to  give  secondary  evidence  thereof. 

The  application  fails  as  to  the  plaintiff,  because,  on  the  &ee  of  the  affidavits 
it  appears  that  he  is  not  in  the  possession  of  the  deed.  Hammond  is  not  a 
party  to  the  suit ;  he,  therefore,  is  in  the  condition  of  a  person  who  may  be 
compelled  to  produce  the  instrument  on  a  subpoenft  duces  tecum,  if  the  instra- 
ment  be  such  as  he  *ought  to  produce.  If,  therefore,  we  were  to  com-  p^26 
pel  the  production  now,  we  should  deprive  the  party  of  his  appeal  from  ^ 
the  decision  of  the  judge  at  Nisi  Prius,  as  to  the  propriety  of  withholding  the 
instrument  in  question.  But  it  is  urged,  that  Hammond  is  a  trustee  for  the 
defendant :  now,  first,  no  authority  has  been  cited  to  show  that  one,  not  a  party 
to  the  suit^  may  be  compelled  to  produce  a  deed  because  he  holds  it  in  the 
character  of  trustee :  but,  then,  is  Hammond  a  trustee  for  the  defendant?  By 
the  deed  in  question,  Mary  Nash's  estate  is  assigned  to  the  plaintiff  and 
Hammond,  in  trust  for  the  benefit  of  the  plaintiff  and  other  creditors  of  Mary 
Nash,  and,  after  the  discharge  of  the  sums  due  to  them,  in  trust  for  the 
debtor.  Now,  the  defendant  was  never  a  debtor  to  the  plaintiff;  he  was 
only  surety  for  a  debt  due  from  Mary  Nash  to  the  plaintiff;  and  it  by  no 
means  follows  that  the  plaintiff  and  Hammond,  because  they  are  trustees  for 
the  principal  debtor,  are  trustees  for  her  surety  also.  Supposing,  however, 
that  Hammond  is  a  trustee  for  the  defendant,  still,  enough  appears  on  these 
affidavits  to  show  that  we  ought  not  to  grant  this  rule.  We  must  interpret 
the  trust  in  the  same  way  as  a  court  of  equity  would  do;  and  after  the 
undertaking  by  which  the  defendant  induced  the  plaintiff  to  execute  the  deed 
in  question,  a  court  of  equity  would  never  allow  the  defendant  to  interpose  that 
deed  as  a  shield  against  the  plaintiff's  demand.  We  should  therefore  be  dis- 
posed to  discharge  the  rule,  even  if  we  had  authority  to  compel  a  person,  not  a 
party  to  the  suit,  to  produce  a  deed  which  he  holds  only  as  a  trustee.  It  has  been 
urged,  however,  that  Hammond  is  an  officeri>f  the  Court,  and  that,  as  such,  he 
may  be  called  on  by  the  Court  to  produce  the  deed  in  question.  But  the  dis- 
tinction has  been  correctly  pointed  out  in  the  case  to  which  my  Brother  Alder- 
son  has  referred.  Ex  parte  Aitken.  To  give  the  Court  jurisdiction,  the  deed 
must  come  into  his  hands  in  his  capacity  of  such  office.  *Here,  the  |^y27 
deed  was  entrusted  to  Hammond  in  his  ordinary  capacity,  and  before  he 
was  an  attorney  of  the  Court. 

Park,  J.  It  is  now  eight  years  since  all  the  cases  on  this  subject  were  can- 
vassed in  Ratcliffe  v,  Bleasby,  3  Bingh.  148,  the  rule  then  laid  down  has  been 
acted  on  ever  since,  and  I  see  no  reason  for  extending  it.  With  respect  to  the 
argument,  that  Hammond  is  an  officer  of  the  Court,  he  is  not  therefore  bound 
to  produce  the  deed.    The  applicant,  in  order  to  avail  himself  of  that  aigo- 
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ment,  should  have  shown  that  the  deed  was  placed  in  Hammond's  hands  in  his 
capa^sity  of  officer  of  the  Court,  and  not  in  his  individual  capacity.  It  would 
be  premature  for  us  to  decide  on  his  liability  to  produce  the  instrument,  be- 
cause, by  so  doing,  we  should  take  from  the  party  the  opportunity  of  contest- 
ing the  decision  of  the  Judge  at  Nisi  Prius. 

Oaselee,  J.  One  ground  appears  to  me,  in  the  exercise  of  our  judicial  dis- 
cretion, quite  sufficient  for  rejecting  this  f4>plication :  namely,  that  it  might 
interfere  with  the  remedy,  which,  upon  the  affidavits,  it  appears  the  parties 
may  seek  in  a  court  of  equity. 

AiJ>ER80N,  J.  We  should  run  the  risk  of  doing  great  injustice  if  we  were 
to  accede  to  this  application,  for  it  involves  a  matter  which  may  be  tried  in  a 
court  of  equity,  although,  in  this  Court,  that  matter  presented  only  an  imma- 
terial issue. 

The  practice  has  been  to  compel  a  party  to  the  suit  to  produce  a  document 
required  by  the  adverse  party,  where  both  have  an  interest  in  the  same  docu- 
ment; and  this,  in  order  that  the  suit  may  proceed; — that  the  adverse  party 
j^-no-i  DUiy  not  have  an  obstacle  thrown  in  his  way.  *Here,  the  parties  have 
-^  come  to  issue,  and  when  the  defendant  has  called  Hammond  under  a 
Bubpoenft  duces  tecum,  his  liability  to  produce  the  deed  may  be  argued  on  both 
aides  upon  the  facts  appearing  at  the  trial.  We  should  preclude  that  discus- 
sion if  we  were  to  accede  to  this  application.  Over  trustees  as  trustees,  this 
Court  has  no  jurisdiction :  they  must  be  left  to  the  court  of  equity.  But  see 
what  injustice  we  should  occasion  here,  if  we  were  to  admit  that  Hammond  is 
a  trustee.  This  Court  has  determined  that  a  parol  agreement  cannot  stand  in 
the  way  of  a  release  under  seal.  But  if  the  plaintiff  executed  the  release  to 
Mary  Nash,  under  an  agreement  that  it  should  not  be  used  to  discharge  Fol- 
liott  Nash,  that  may  be  an  answer  in  a  court  of  equity  to  any  discharge  claimed 
under  it  by  Folliott  Nash. 

As  to  the  circumstance  of  Hammond's  being  an  attorney,  unless  he  received 
or  holds  the  deed  in  his  character  of  attorney  the  Court  cannot  interfere.  But 
Hammond  received  and  holds  the  deed  in  his  individual  capacity,  and  not  as 
the  attorney  of  Folliott  Nash.  Bule  discharged. 


HABTLEY  v.  COOK  and  Another.    i%  8. 

Two  parishes  haying  been  united,  in  which  before  the  union  the  parish  clerk  was  ap- 
pointed by  the  parishioners  and  the  rector,  Held,  that  after  the  union,  an  appoint- 
ment by  the  rector  alone  was  invalid. 

Assault  and  battery. 

The  defendants  pleaded  that  before  and  at  the  time  when,  &c.,  in  the  first 
count  mentioned,  the  defendant,  William  Cook,  was  one  of  the  churchwardens 
of  the  parish  of  St.  Mary  Colechurch,  in  London,  united  with  the  parish  of  St. 
Mildred,  Poultry,  in  London  aforesaid,  duly  elected  and  appointed,  and  that 
*7^Q1  the  ^plaintiff,  just  before,  and  at  the  said  time,  when,  &o.,  in  that  count 
-'  mentioned,  to  wit,  on,  &o.,  being  Sunday,  wrongfully  and  improperly 
intruded  himself  into  and  took  possession  of  the  reading  desk  in  the  said  first 
count  mentioned,  such  reading  desk  then  and  there  being  in  a  part  of  the 
parish  church  of  the  said  parishes  so  united,  and  being  the  place  assigned  and 
duly  set  apart  for  the  parish  clerk  of  the  said  parishes,  for  the  performance  by 
him  of  his  duties  as  such  clerk,  in  assisting  in  the  celebration  of  divine  service 
in  the  said  church ;  and  the  plaintiff  thereby  then  and  there  hindered  and  pre- 
vented a  certain  person,  to  wit,  one  T.  S.  BuUard,  who  then  and  there  was  the 
parish  clerk  of  and  for  the  said  parishes,  duly  appointed  and  entitled  to  act  in 
that  behalf,  from  taking  possession  of  the  said  reading  desk,  as  he  was  entitled 
and  about  to  do^  in  order  to  assist  and  for  the  purpose  of  assisting  in  the  cele- 
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bration  of  diTine  service  in  the  said  chnroh,  and  which  service,  before  sad  at 
the  time,  when,  &c.,  in  the  first  count  mentioned,  was  about  to  commence,  and 
was  accordingly  celebrated  in  the  said  church :  and  thereby  also  the  plaintiff 
unlawfully  and  improperly  hindered,  delayed,  and  prevented  the  due,  proper, 
orderly,  and  devout  celebration  of  divine  service  in  the  said  church,  to  the 
great  scandal  of  divers  devout  parishioners  of  the  said  united  parishes,  then 
and  there  being  assembled  for  the  purpose  of  such  service ;  whereupon  the  de- 
fendant, W.  Cook,  so  being  such  churchwarden  as  aforesaid,  then  and  there 
gently  admonished  the  plaintiff  of  the  impropriety  and  indecency  of  such  his 
behaviour,  and  requested  him  to  come  out  and  from,  and  leave  the  said  reading 
desk,  in  order  that  the  said  T.  S.  Bullard  might,  as  such  clerk,  take  possession 
thereof,  for  the  purpose  aforesaid,  and  that  divine  service  might  not  be  inter- 
rupted or  delayed,  and  might  then  and  there  immediately  commence,  but  the 
plaintiff  then  and  there  ^neglected  and  refused  so  to  do,  and  wrongfully  r*roQ 
remained  in  possession  of  the  said  reading  desk,  whereupon  the  defen-  ^ 
dant,  W.  Cook,  so  being  such  churchwarden  as  aforesaid,  and  the  defendant, 
William  Payne,  at  his  request,  and  his  aid  and  assistance,  and  by  his  command, 
gently  laid  their  hands  upon  the  plaintiff,  in  order  to  remove  him  from  the 
reading  desk,  and  to  prevent  his  further  delaying  and  hindering  the  due  and 
orderly  celebration  of  divine  service ;  and  in  so  doing,  did  necessarily  and  un- 
avoidably commit  the  said  several  supposed  trespasses  in  the  said  count  men- 
tioned, as  they  lawfully  might  for  the  cause  aforesaid ;  doing  no  unnecessary 
damage  or  violence  to  the  plaintiff,  or  his  apparel,  upon  that  occasion ;  withoat 
this  that  the  said  defendants  or  either  of  them  were  guilty  of  the  said  supposed 
trespasses  in  the  first  count  mentioned ;  and  that,  the  defendants  were  ready  to 
verify,  &c. 

Another  plea,  in  other  respects  the  same,  omitted  the  allegation  of  Bullard 
being  clerk. 

At  the  trial  before  Tindal,  C.  J.,  the  pituntiff  gave  in  evidence  a  writing,  de- 
posited at  the  Bishop  of  London's  office,  by  which  the  rector  of  the  united 
parishes  had  appointed  him  clerk  on  the  16th  of  April,  1831,  and  proved  that 
he  had  officiated  from  that  time  till  the  15th  of  January,  1832. 

It  appeared,  however,  that  a  body  of  the  parishioners,  expressing  dissatisfac- 
tion at  this  appointment,  and  claiming  a  right  to  appoint  in  conjunction  with 
the  rector,  the  rector  yielded  to  their  wishes,  and  on  the  9th  of  October  with- 
drew his  appointment  of  the  plaintiff,  and  confirmed  an  appointment  of  T.  S. 
Bullard,  made  at  a  joint  vestry  of  the  two  parishes,  in  the  month  of  April  pre- 
ceding. 

The  plaintiff,  nevertheless,  had  refused  to  relinquish  his  appointment,  and  per- 
sisted in  doing  the  duty  of  "^parish  clerk  till  the  15th  of  January,  1832,  p^c'ro^ 
when  the  affray  took  place,  which  was  the  subject  of  this  action.  *- 

The  parishes  of  St.  Mildreds  and  St.  Mary  Colechurch,  originally  distinct, 
were  united  by  the  22  Car.  2,  o.  11,  one  of  the  acts  passed  in  consequence  of 
the  great  fire  of  London.  By  sect.  63  of  that  statute  it  is  enacted,  <'  That  the 
several  parishes  hereafter  mentioned  shall  be  respectively  united  into  one  parish, 
in  manner  hereafter  following ;  that  is  to  say  (amongst  others),  the  parishes  of 
St.  Mildreds  Poultry,  and  St.  Mary  Colechurch,  shall  be  united  into  one  parish, 
and  the  church  heretofore  belonging  to  the  said  parish  of  St.  Mildreds  Poultij; 
shall  be  the  parish  church  of  the  said  parishes  so  united."  By  sect.  65,  '^  That 
the  plate  and  goods  belonging  to  the  churchwardens  of  the  parishes  of  those 
churches  to  be  rebuilded,  whereunto  the  other  churches  burnt  down  are  united 
by  this  act,  shall  be  enjoyed  by  the  parishes  of  those  churches  to  be  rebuilded, 
whereunto  the  churches  burnt  down  are  united  by  this  act,  to  the  use  of  the  ssid 
churches  and  parishes  respectively."  And  by  sect.  68,  <<  That  notwithstanding 
such  union  as  aforesaid,  each  and  everv  of  the  parishes  so  united,  as  to  all  rates, 
taxes,  parochial  righu,  charges  and  duties,  and  idl  other  privileges,  liberlies, 
and    respects  whatsoever,  oUier  than  what  are  hereinbefore  mentioned  and 
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specified,  shall  continue  and  remain  distincfe,  and  as  heretofore  thej  were  before 
the  making  of  the  present  act." 

Before  uie  union,  there  was  evidence  that,  in  the  parish  of  St.  Mildreds  at 
least,  the  clerk  had  been  appointed  by  the  parishioners  in  conjunction  with  the 
rector.  Since  the  union,  tne  appointments  had  been  made  sometimes  by  the 
rector  alone,  sometimes  by  the  rector  and  parishioners. 

The  jury  having  found  a  verdict  for  the  defendants, 

Jones,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial  on  the  following  grounds  : — 
*7^21  *^^^^  ^  custom  of  the  two  parishes  to  appoint  in  conjunction  with 
^  the  parson  could  not  exist  by  law,  as  it  could  not  be  immemorial,  and 
was  not  given  by  the  fire  act  22  Car.  2,  c.  11.  That  if  the  custom  of  each 
parish  was  preserved  by  the  statute,  the  appointment  of  Bullard  was  void,  as  he 
should  have  had  the  majorities  of  the  vestries  separately,  and  not  of  a  joint  ves- 
try. That  his  appointment  should  have  been  by  the  rector  and  parishioners 
concurrently,  whereas  this  was  an  appointment  by  the  parishioners  vigore  suo, 
and  two  months  after  by  the  rector.  That  the  plaintiff  being  in  peaceable  pos- 
session, and  Bullard  having  never  acted,  the  defendants  could  not  raise  the 
question  by  an  indecorous  assault  in  the  church  on  the  plaintiff,  who  was  sit- 
ting there  to  perform  his  duty  in  the  usual  course. 

Andrews  and  StepJien,  Seijte.,  showed  cause. 

Whether  Bullard  has  been  properly  appointed  or  not,  the  plaintiff  is  without 
any  right  of  action  unless  he  can  show  a  good  appointment  in  himself.  Now 
before  the  union  of  the  parishes  the  appointment  was  clearly  in  the  parishioners 
and  the  rector  jointly,  and  the  68th  section  of  the  act  of  union  preserves  all  the 
righte  of  the  parishioners.  The  plaintiff's  appointment  therefore  is  invalid,  un- 
less sanctioned  by  the  vestries  of  the  two  parishes  at  a  joint  meeting  of  both, 
or  a  separate  meeting  of  each.  But  as  it  was  never  sanctioned  by  the  parishion- 
ers in  any  way,  he  has  no  title  to  sue. 

BuUard's  appointment,  however,  was  legal,  having  been  made  at  a  joint  ves- 

2  of  the  united  parishes,  and  ratified  by  the  rector.  Even  at  common  law, 
sr  a  union,  there  is  but  one  church,  one  benefice,  and  one  advowson ;  per 
Powell,  J.,  in  Reynoldson  v.  Blake,  1  Ld.  Raym.  196 ;  and  under  a  union  by 
the  statute  of  Car.  2,  not  only  the  churches  but  the  parishes  are  united.  St. 
Swithin  v,  St  Mary  Bothaw,  Skin.  588. 

^-oQ^  *  Jones,  At  the  time  of  the  assault  in  question  the  plaintiff  was  in 
^  possession  of  the  office  of  parish  clerk,  and  nad  discharged  ite  functions 
for  some  months.  It  is  therefore  a  presumption  of  law  that  he  was  legally  in 
possession,  and  it  was  for  the  defendants  who  dispute  that  presumption  to  esta- 
blish the  negative, — ^Williams  v.  East  India  Company,  3  East,  192, — that  he 
was  not  legally  clerk,  by  showing  that  Bullard  at  least  had  been  duly  elected. 
At  common  law  the  appointment  of  parish  clerk  is  in  the  rector;  Bullard  there- 
fore could  not  have  been  legally  elected,  unless  it  were  by  statute  or  custom ; 
now  the  statute  of  22  Car.  2,  c.  11,  contains  no  enactment  on  the  subject ;  and 
the  custom,  if  it  existed  before,  was  certainly  destroyed  by  the  union.  At  all 
evento  it  has  not  been  observed  in  the  appointment  of  Bullard,  for  before  the 
union  the  custom  must  have  been  for  the  parishioners  and  rector  of  each  parish 
to  act  separately ;  here  the  appointment  was  made  at  a  joint  vestry,  with  the 
additional  objection  that  the  rector  was  not  present,  as  he  ought  to  have  been, 
to  assist  in  deliberation.  His  subsequent  assent  is  by  no  means  equivalent.  In 
Wilson  V,  M'Math,  8  B.  &  Aid.  244,  it  was  decided  that  the  rector  has  a  right 
to  preside  at  a  vestry;  and  in  Bex  v.  Buller,  8  East,  889,  it  was  held  that  if  a 
presiding  officer,  who  by  the  constitution  of  a  borough  formed  an  integral  part 
of  an  elective  assembly,  departed  from  it  after  the  meeting  had  been  regularly 
formed,  and  the  election  entered  upon,  but  before  it  was  completed,  an  election 
made  after  his  departure  was  void.  So  in  Bex  v.  Bower,  1  B.  &  C.  492,  where 
a  charter  directed  that  out  of  certain  persons  to  be  nominated  in  a  particular 
mode,  ^'  the  mayor,  aldermen,  bailiffs,  principal  burgesses,  and  other  burgesses 
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and  inhabitants  of  the  borough  for  the  time  being  (they  being  for  that  purpose 
congregated  and  assembled  together),  or  the  greater  '''part  of  them  as  rrroA 
should  be  so  congregated)  mighty  by  the  greater  part  of  the  voices  of  I- 
them,  so  assembled,  choose  one  to  be  major ;"  it  was  held,  that  a  majority  of 
each  definite  body  must  be  present  in  order  to  make  a  valid  election.  The  ab- 
sence of  the  rector  therefore  at  the  vestry  by  which  Bullard  was  appointed,  is  a 
conclusive  objection  to  the  validity  of  his  appointment.  Our,  adv,  mdL 

TiNDAL,  C.  J.  This  is  an  action  of  assault  and  battery,  in  which  the  de- 
fendants justified,  in  one  of  the  special  pleas,  that  the  defendant  Ck>oke  was  one 
of  the  churchwardens  of  the  parish  of  St.  Mary  Golechureh,  London,  united  with 
the  parish  of  St.  Mildreds  Poultry  in  London,  and  that  the  plaintiff  on  the  day 
on  which,  &o.,  being  Sunday,  wrongfully  and  improperly  intruded  himself  into 
and  took  possession  of  the  parish  clerk's  reading  desk  in  the  parish  church  of 
the  said  parishes  so  united,  and  thereby  prevented  one  T.  S.  Bullard,  who  was 
the  parish  clerk,  duly  appointed,  from  taking  possession  of  the  reading  desk; 
whereby  the  plaintiff  unlawfully  hindered  and  prevented  the  devout  oelebratioo 
of  the  divine  service ;  and  because  the  plaintiff  refused  to  give  it  up,  defendani 
Cooke,  as  churchwarden,  and  the  other  defendant,  Payne,  in  his  aid,  gently  laid 
their  hands  on  plaintiff  to  remove  him  from  the  reading  desk,  &e.  In  another 
special  plea  the  defendants  justified  in  a  similar  manner  upon  the  ground  that 
the  plaintiff  had  wrongfully  and  improperly  intruded  himself  into  and  taken 
possession  of  the  reading  desk  of  the  parish  clerk,  without  alleging  that  Bullard 
had  been  duly  appointed  to  that  office.  To  these  pleas  and  to  others  yerj  similar 
in  substance,  the  plaintiff  replied  the  general  traverse,  de  injuria^  Ac,  upon 
which  the  issues  were  joined. 

The  cause  was  tried  before  me  at  the  sittings  for  London  after  last  Michael- 
mas term,  when  the  jury  found  *a  verdict  for  the  defendants ;  to  set  ^m^^ 
aside  which  verdict,  and  for  a  new  trial,  a  motion  was  afterwards  made  '- 
upon  the  eround,  that  although  a  custom  may  have  existed  in  each  of  the  parishes 
of  St.  Mildreds  Poultry,  and  St.  Mary  Colechurch,  separately,  namely,  that  the 
parish  clerk  of  each  of  those  parishes  should  be  chosen  by  the  rector  and  the 
major  part  of  the  parishioners  in  each  parish ;  yet,  by  the  union  of  the  two 
parishes  under  the  22  Car.  2,  c.  11,  such  custom  in  each  is  altogether  destrojedj 
and  the  common  law  right  of  appointment  by  the  rector  must  prevail  in  its 
stead ;  and  consequently  that  Bullard  could  have  no  legal  right  to  the  office  of 
parish  clerk  of  the  united  parishes,  inasmuch  as  the  validity  of  his  election 
rested  upon  a  custom  which  had  already  ceased  to  exist ;  but  that  the  plaintiff, 
who  was  nominated  and  appointed  by  the  rector  of  the  united  parishes  to  fill  the 
office  before  Bullard  was  elected,  must  be  held  to  have  had  the  right  to  the  office 
of  parish  clerk.  For  the  purpose,  however,  of  determining  the  question  imme- 
diately before  the  Court,  namely,  whether  this  action  is  maintainable,  it  seems 
to  us  sufficient  to  determine  the  latter  point  only,  whether  Hartley  was  duly  ap- 
pointed to  the  office  of  parish  clerk ;  for  whatever  may  be  the  objection  to  Bol- 
lard's election  to  the  office,  yet,  unless  Hartley  was  the  real  parish  clerk,  he  has 
no  right  of  action.  For  if  Hartley  was  a  stranger,  who  had  intruded  himself 
into  the  reading  desk  of  the  parish  clerk  immediately  before  the  celebration  of 
divine  service,  whereby  the  decent  and  proper  celebration  of  such  service  wonld 
be  prevented,  we  feel  no  doubt,  whatever,  but  that  the  churchwardens  of  the 
parish,  upon  his  refusal  to  give  up  the  possession  of  the  desk,  might  justify  re- 
moving him  from  it  without  violence.  The  case  of  Hawe  v.  Planner,  1  Saund. 
13,  appears  to  us  a  sufficient  authority  to  this  point. 

^There  can  be  no  doubt,  after  the  evidence  given  at  the  trial,  that  be-  ^4^35 
fore  tVe  union  of  the  two  parishes  in  1670,  there  was  a  custom  in  the  '> 
parish  of  St.  Mildreds  Poultry,  and  a  similar  custom  in  the  parish  of  8i  Maiy 
Colechurch,  that  the  parish  clerk  of  each  parish  should  be  chosen  by  the  rsetor 
and  the  major  part  of  the  parishioners ;  and  the  only  question  as  to  the  validitj 
of  Hartley's  appointment  becomes  thiS;  whether  by  the  union  of  the  two 
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parishesy  by  the  statute  22  Car.  2,  c.  11,  s.  68,  this  custom  in  each  parish  was 
put  an  end  to,  and  the  common  law  mode  of  nomination  by  the  rector  interposed 
in  its  stead. 

The  union  of  churches  ^not  of  parishes)  was  a  proceeding  by  no  means  unusual 
at  common  law.  It  is  laid  down  in  many  authorities,  and  particularly  in  Bro. 
Abr.  (ApproprtatWHy  Union  and  Consolidation),  that  where  two  churches 
-were  ot  little  value,  and  unable  to  support  their  charges,  they  might  be  united 
and  consolidated  by  the  assent  of  the  ordinary,  the  patrons  and  the  incumbent, 
^th  the  leave  of  the  crown ;  or  where  the  church  was  vacant  at  the  time  of  the 
union  (which  was  much  more  frequently  the  case),  then,  by  the  assent  of  the 
patrons  and  the  ordinarv,  and  the  license  of  the  crown  :  such  an  union,  however, 
consolidated  the  churches,  not  the  parishes;  it  neither  extinguished  the  tithes 
nor  a  modus  for  them ;  1  Salk.  165  ;  but  as  to  taxes,  duties,  rates,  reparations  of 
the  church,  &c.,  the  parishes  continued  distinct  as  before;  Hob.  Bep.  67.     In 

f'iving  judgment  in  Beynoldson  v.  Blake,  1  Ld.  Baym.  196,  Mr.  Justice 
owell  says,  '^  If  there  is,  after  the  union,  but  one  church  and  one  benefice  (as  is 
proved  before),  there  can  be  but  one  advowson,  and  that  is  of  the  church  to  which 
the  union  is  made,"  and  this,  he  says,  "  agrees  with  the  canon  law  from  which 
the  doctrine  of  unions  was  borrowed."  Lvndwood's  Provinc.  169.  "By 
n^non-i  union,  '''the  church  which  is  united  becomes  extinct,  and  of  the  two 
^  benefices  the  more  worthy  shall  be  retained."  So  that  if  this  had  been 
an  union  of  the  two  churches  at  common  law,  independent  of  the  provisions 
contained  in  the  statute  of  Car.  2,  then  would  the  church  of  St.  Mildreds 
Poultry  to  which  the  union  has  been  made,  have  been  considered  as  the  church 
or  benefice  which  was  retained,  the  church  of  St.  Mary  Colechurch  being  ex- 
tinct ;  but  the  parishes  of  St.  Mildreds  Poultry  and  St.  Mary  Colechurch  would 
have  continued  parishes  as  before,  having  one  parish  church,  one  incumbent, 
one  parish  clerk ;  but  having  all  the  rights  which  were  before  vested  in  the 
parishioners  of  each  parish,  and  which  were  capable  of  being  still  exercised, 
preserved  in  full  force :  separate  tithes,  separate  modvsesy  separate  poor  rates, 
separate  proportions  of  church  rate,  separate  officers :  and  under  these  circum- 
stances it  seems  difficult,  on  any  legal  principle,  to  lay  it  down,  that  the  union 
of  the  two  churches  had  deprived  the  parishioners  of  either  parish  of  the  risht 
of  electing  the  parish  clerk  which  they  before  possessed  :  or  at  all  events,  that 
the  union  of  the  two  churches  should  deprive  the  parishioners  of  St.  Mildreds 
Poultry,  of  the  right  which  they  before  possessed  of  electing,  together  with  the 
rector,  the  parish  clerk  who  was  to  officiate  in  the  same  identical  church,  and 
the  same  identical  reading  desk  in  which  he  performed  the  duty  before  the 
union.  Unless,  however,  the  parishes  of  St.  Mildreds  Poultry  were  so  de- 
prived, and  the  common  law  right  vested  in  the  rector,  the  appointment  of 
Hartley  by  the  rector  would  have  been  bad  if  this  had  been  an  union  at  com- 
mon law. 

The  question,  however,  does  not  rest  upon  the  nature  and  effect  of  an  union 
at  common  law,  but  upon  the  construction  of  the  statute  of  22  Car.  2,  c.  11, 
under  which  such  union  was  made.  The  sixty-third  section  of  that  statute, 
*7^81  ^^^^  enacting  '^  that  the  '^'fifty-one  parishes  within  the  city  thereinafter 
^  mentioned,  shall  remain  and  continue  as  theretofore  they  were,"  pro- 
ceeds to  enact  ''  that  the  several  parishes  hereafter  mentioned  shall  be  respec- 
tively united  into  one  parish  in  manner  hereafter  following,  that  is  to  say, 
(amongst  others)  the  parishes  of  St.  Mildreds  Poultry  and  St.  Mary  Colechurch, 
shall  be  united  into  one  parish,  and  the  church  heretofore  belonging  to  the  said 
parish  of  St.  Mildreds  Poultry  shall  be  the  parish  church  of  the  said  parishes 
so  united."  By  the  seventy-first  section  the  site  of  the  church  of  St.  Mary 
Colechurch,  and  the  materials  thereof  remaining  in  the  said  site,  are  given  and 
settled  on  the  company  of  mercers  for  the  purpose  of  building  a  free  school 
thereon.  And  that  the  church  which  remained  was  considered  as  that  to  which 
the  union  was  made^  appears  clearly  from  the  sixty-fifth  section,  where  it  is 


784  AiRETON  V.  Davis.    E.  T.  1833.  [738 

enacted  that  the  plate  and  goods  belonging  to  the  charchwardens  of  the  parishes 
whose  charches  are  barnt  down  and  not  to  be  rebuilded,  shall  be  enjoyed  by  Uie 
churchwardens  of  the  parishes  of  those  churches  to  be  rebnilded,  "  whereunto 
the  other  churche$  burnt  down  are  united  by  this  act,  to  the  use  of  the  said 
churches  and  parishes  respectively."  The  union  therefore,  created  by  the  act, 
was  not  simply  an  union  of  churches  as  that  which  was  known  to  the  common 
law,  but  in  the  very  terms  of  the  act,  an  union  of  parishes;  and  if  the  legis- 
lature had  rested  there,  it  might  have  created  a  difficulty  as  to  the  continuance 
of  a  custom  which  existed  before  the  union  in  each  separate  parish ;  but  it  ap- 
pears to  us  any  difficulty  of  that  nature  is  prevented  by  the  sixty-eighth  sec- 
tion of  the  act,  by  which  it  is  enacted  "  that  notwithstanding  such  union  as 
aforesaid,  each  and  every  of  the  parishes  so  united,  as  to  all  rates,  taxes,  paro- 
chial rights,  charges  and  duties,  and  all  other  privileges,  liberties  and  respects 
whatsoever,  other  than  what  are  hereinbefore  mentioned  and  specified,  shall 
continue  and  ^remain  distinct,  and  as  heretofore  they  were  before  the  ^~^ 
making  of  the  present  act."  As  therefore,  before  the  union  of  the  two  ■- 
parishes,  there  was  in  the  parish  of  St.  Mildreds  Poultry,  a  right  belon^g  to 
the  parishioners  to  join  with  the  rector  of  the  parish  in  the  election  of  a  parish 
clerk  of  such  parish ;  and  as  by  the  act  the  church  of  St.  Mildreds  Ponltiy 
is  the  church  which  remains,  and  consequently  that  to  which  the  union  is 
made ;  this  parochial  right  is  preserved  and  must  still  continue,  unless  it  is 
one  of  those  particularly  mentioned  and  specified  in  the  act :  there  is,  howeTer, 
no  mention  or  specification  of  this  right,  and,  consequently  no  reason  why  it 
should  have  been  abolished  by  the  union.  Indeed  the  union  contemplated  bj 
the  statute  is  just  as  perfect  whether  the  parish  clerk  performing  the  duty  in 
the  church  of  St.  Mildreds  Poultrv  to  which  the  churoh  of  St.  Mary  Cole- 
church  has  been  united,  is  appointed  by  the  rector  alone,  or  by  the  rector  and 
the  majority  of  the  parishioners  in  both  parishes,  or  by  the  rector  and  the  ma- 
jority of  the  parishioners  in  the  parish  of  St.  Mildreds  Poultry.  We  by  no 
means  intend  to  express  any  opinion  that  the  election  by  the  rector  and  the 
majority  of  the  parishioners  in  die  two  parishes,  assembled  in  their  united  vestiy, 
is  not  the  more  proper  mode  of  election.  Such  a  mode  appears  to  have  taken 
place  immediately  after  the  union  was  made,  and  seems  more  entirely  to  pre- 
serve the  parochial  rights  of  both  parties.  But  as  it  is  not  necessary  for  us  to 
decide  this  point  on  the  present  occasion,  we  hold  it  sufficient  to  say  that  the 
appointment  of  Hartley,  being  made  by  the  rector  alone  without  the  concur- 
rence of  the  majority  of  the  parishioners  of  the  parish  of  St.  Mildreds  Poultry* 
is  a  void  appointment,  and  consequently,  under  the  circumstances  of  thb  ease, 
that  he  cannot  support  the  present  action  of  trespass. 

Judgment  for  defendants. 


♦AIRETON  V.  DAVIS.     AprU  30.  [*740 

1.  A  warrant  of  attorney  not  filed  pursuant  to  8  G.  4,  o.  89,  s.  2,  is  not  void  generallj, 
but  only  as  against  an  assignee  under  a  valid  commission  of  bankruptcy. 

2.  The  sheriff  is  liable  to  an  action  for  not  selling  under  a  fi.  fa.  with  reasonable  expe- 
dition. 

The  plaintiff  sued  the  defendant,  sheriff  of  Essex,  for  neglect  of  duty  in  the 
execution  of  a  writ  of  &.  fa.,  issued  by  the  plaintiff  against  one  John  Barirer, 
endorsed  to  levy  146^.  5«.  The  declaration,  after  alleging  the  delivery  of  the 
writ  to  the  sheriff  in  the  usual  form,  proceeded  as  follows: — "By  virtue  of 
which  said  last-mentioned  writ  the  defendant,  so  being  sheriff  of  the  said  county 
of  Essex  as  aforesaid,  afterwards  and  before  the  time  appointed  for  the  retuin 
of  the  said  last-mentioned  writ,  to  wit,  on  the  16th  day  of  June,  at,  Ac.,  seued 
and  took  in  execution  divers  goods  and  chattels  of  the  said  J.  Barker,  of  great 
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value,  to  wit,  of  the  value  of  the  moneys  so  endorsed  on  the  said  last-men- 
tioned writ,  and  directed  to  be  levied  as  last  aforesaid }  and  remained  and  con- 
tinued in  possession  of  the  said  lastmentioned  goods  and  chattels  for  divers 
long  spaces  of  time,  to  wit,  from  the  16th  day  of  June,  in  the  year  aforesaid, 
until  the  Ist  day  of  August  then  next  ensuing,  and  from  thence  until  the  said 
J.  Barker  committed  a  certain  act  of  bankruptcy  as  hereinafter  mentioned,  the 
said  sums  of  money  so  endorsed  on  the  said  last-mentioned  writ,  and  directed 
to  be  levied  as  last  aforesaid,  during  all  that  time  remaining  unpaid  to  the  said 
plaintiff,  to  wit,  at,  &o.  And  the  plaintiff  further  said  that  during  any  part  of 
the  time  last  aforesaid,  the  defendant  as  such  sheriff  as  aforesaid,  could  and 
might  and  ought  to  have  sold  the  said  last-mentioned  goods  and  chattels,  under 
and  by  virtue  of  the  said  last-mentioned  writ,  and  to  have  raised  thereout 
the  moneys  endorsed  on  the  said  last^mentioned  writ,  and  directed  to  be  levied 
^lAll  ^^  ^^^  aforesaid,  ready  to  have  been  paid  to  the  plaintiff  *on  the  return 
-*  of  the  said  last-mentioned  writ,  to  wit,  at,  &c.  Yet  the  defendant  so 
being  sheriff  of  the  said  county  of  Essex  as  aforesaid  not  regarding  the  duty 
of  his  office  as  such  sheriff,  but  contriving  and  unjustly  and  wrongfully  in- 
tending to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  that  behalf,  and 
to  deprive  him  of  the  money  so  endorsed  on  the  said  last-mentioned  writ,  and 
directed  to  be  levied  as  last  aforesaid,  and  of  the  means  of  obtaining  the  same, 
wilfully  neglected  the  execution  of  his  office,  and  fraudulently  and  wrongfully, 
and  without  the  consent  of  the  plaintiff,  forbore  to  sell  the  said  last-mentioned 
goods  and  chattels  of  the  said  J.  Barker,  from  the  said  16th  day  of  June  in 
the  year  aforesaid,  until  the  said  Ist  day  of  August  then  next  following,  and 
from  thence  until  afterwards  and  before  the  return  of  the  said  last-mentioned 
writ,  the  said  J.  Barker  committed  a  certain  act  of  bankruptcy,  whereupon  he 
the  said  J.  Barker  was  afterwards  and  before  the  return  of  the  said  last-men- 
tioned writ  declared  a  bankrupt,  under  and  by  virtue  of  the  statute  then  in 
force  concerning  bankrupts.  By  means  whereof  the  said  last-mentioned  goods 
and  chattels  so  being  in  the  hands  of  the  sheriff  as  aforesaid,  under  and  by 
virtue  of  the  said  last-mentioned  writ,  unsold,  then  and  there,  to  wit,  from  the 
time  of  the  committing  of  the  said  act  of  bankruptcy,  ceased  to  be  the  goods 
and  chattels  of  the  said  J.  Barker,  and  then  and  there  became  and  were  una- 
vailable for  the  purpose  of  levying  thereout  the  said  sums  so  endorsed  on  the 
said  writ  and  directed  to  be  levied  as  last  aforesaid,  whereby  the  plaintiff  was 
hindered  and  prevented  from  having  the  same  sold  under  and  by  virtue  of  his 
said  last-mentioned  writ,  as  he  otherwise  might  and  would  have  had  :  by  means 
of  which  said  last-mentioned  premises  the  plaintiff  had  been  and  was  not  only 
greatly  injured  and  deprived  of  the  benefit  of  his  said  last-mentioned  writ,  and 
*7421  ^^  ^^^  means  of  ^obtaining  the  said  last-mentioned  moneys  endorsed 
-*  on  the  said  last-mentioned  writ,  and  directed  to  be  levied  as  last  aforesaid, 
and  which  were  still  wholly  unpaid  as  last  aforesaid,  and  was  likely  to  lose  the 
same,  but  had  also  been  put  to  great  costs  and  expenses  in  and  about  endea- 
vouring to  compel  the  defendant  to  make  a  return  to  the  said  last-mentioned 
writ,  and  to  pay  the  moneys  so  endorsed  on  the  said  writ,  and  directed  to  be 
levied  as  last  aforesaid,  amounting  to  a  further  large  sum  of  money,  to  wit,  the 
sum  of  100/." 

There  were  likewise  counts  for  a  false  return  of  nulla  bona. 
It  appeared  at  the  trial  that  the  fi.  fa.  had  been  issued  on  the  16th  of  June, 
1831,  on  a  judgment  entered  up  in  the  Court  of  King's  Bench  two  days  before, 
under  a  warrant  of  attorney  given  by  Barker  to  the  plaintiff  the  19th  of  January, 
1829.  The  sheriff  seized  Barker's  goods  on  the  16th  of  June,  when  there  was 
sufficient  property  on  the  premises  to  satisfy  the  plaintiff's  debt.  But  he  never 
proceeded  to  a  sale,  although  called  on  to  do  so  oy  a  letter  from  the  plaintiff's 
attorney  on  the  29th  of  July.  And  Barker  carried  on  his  business  of  a  brewer 
as  usual,  the  sheriff's  man  being  very  little  in  sieht.  On  the  5th  of  October  a 
commission  of  bankrupt  was  issued  against  Ba»er.  On  the  dd  of  November 
Vol.  XXUL^SO 
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the  plaintiff  rnled  the  defendant  to  retium  the  writ  of  fi.  fa.,  when  the  defendant, 
having  applied  in  vain  to  the  plaintiff  and  to  Barker's  assignee  for  an  indemnity, 
obtained  from  the  Court  of  King's  Bench  time  till  the  2d  day  of  Hilary  term, 
1882,  to  retam  the  writ,  upon  an  undertaking  to  pay  into  Court  the  amoont 
endorsed  on  the  writ.  On  the  9th  of  January,  1832,  the  defendant,  having 
obtained  an  indemnity  from  Lloyd,  Barker's  assignee,  returned  nuUa  hona; 
whereupon  on  the  28th  of  January  the  plaintiff  obtained  a  rule  nisi  to  attach 
the  defendant  for  not  paying  the  money  into  Court,  '^'pursuant  to  his  ^^^ 
undertaking;  and  the  defendant  obtained  a  rule  nisi  to  discharge  such  ^ 
undertaking.  Both  these  rules  were  discharged,  upon  the  defendant  giving  a 
new  undertaking  to  pay  the  money  into  Court  in  a  fortnight }  and  the  plaintiff 
Uien  commenced  the  present  action. 

The  defendant  ffave  in  evidence  the  commission  against  Barker,  but  his  proof, 
as  to  the  act  of  bankruptcy  and  petitioning  creditor's  debt,  was  such  that  the 
jury  found  there  was  no  good  petitioning  creditor's  debt;  no  act  of  bankruptcy 
suMcquent  to  the  17th  of  June;  and  that  the  sheriff's  delay  was  unreasoDaUe; 
and  gave  a  verdict  for  the  plaintiff  on  the  count  above  set  forth ;  which 

Jonesy  Seijt.,  obtained  a  rule  nisi  to  set  aside,  as  against  evidence  and  ob- 
tained by  surprise;  contending,  moreover,  that  a  new  trial  should  be  had, 
because  there  was  no  proof  of  the  plaintiff  having  filed  the  warrant  of  attorney 
under  which  the  fi.  fa.  issued;  3  G.  4,  c.  39;  and  that  there  was  no  precedent 
for  such  a  count  against  the  sheriff  as  that  on  which  the  plaintiff  had  obtained 
his  verdict,  the  proper  course  being  to  compel  a  sale  by  writ  of  venditioni  ex- 
ponas, 

Wilde,  Serjt.,  showed  cause.  As  to  the  form  of  action,  it  is  clear  from 
Doker  v.  Easier,  2  Bingh.  479,  that  a  sheriff  cannot  justify  keeping  ponession 
of  goods  seized,  in  ease  of  the  debtor  and  to  the  loss  of  the  creditor.  Bac.  Abr. 
Sheriff,  N. ;  Dalton,  Office  of  Sheriff,  103,  109.  And  Carlile  v.  Parkins,  3 
Stark.  163,  is  a  conclusive  authority  that  this  action  lies. 

The  Court  assenting  to  this, 

Wilde  proceeded  to  the  objection  on  the  warrant  of  attorney.  By  the  3  Q. 
4,  c.  39,  s.  2,  it  is  enacted  ^'  that  *if  at  any  time  after  the  expiration  of  p^^ 
twenty-one  days  after  the  execution  of  such  warrant  of  attorney,  a  com-  ^ 
mission  of  bankrupt  shall  be  issued  against  the  person  who  shall  have  given 
such  warrant  of  attorney,  then  and  in  such  case,  unless  such  warrant  of  attorney 
or  a  copy  thereof  shall  have  been  filed  within  twenty-one  days  from  the  exe- 
cution thereof,  or  unless  judgment  shall  have  been  signed  or  execution  issued 
on  such  warrant  of  attorney  within  the  same  period,  such  warrant  of  attorney 
and  the  judgment,  and  the  execution  founded  thereon,  shall  be  deemed  fraudo- 
lent  and  void  against  the  assignees  under  such  commission ;  and  such  assignees 
shall  be  entitled  to  recover  back  and  receive  for  the  use  of  the  creditors  of  such 
bankrupt  at  larse,  all  and  every  the  moneys  levied  or  effects  seised,  under  and 
by  virtue  of  such  judgment  and  execution."  A  warrant  not  filed  wiUiin  twenty- 
one  days  is  not  generally  void,  but  void  only  as  against  an  assignee  under  a 
valid  commission  of  bankruptcy.  And  if  there  was  no  petitioning  creditor's 
debt,  Lloyd  is  not  assignee.  At  all  events,  as  it  is  to  be  assumed  uat  a  party 
has  acted  according  to  law  till  the  contrary  is  proved,  it  is  for  those  who  object 
to  prove  the  omission :  as  in  cases  of  annuity,  the  party  who  objects  the  want 
of  enrolment  is  bound  to  prove  it.  Doe  v.  Mason,  3  Camp.  7 ;  Boe  v,  Bingham, 
4  B.  &  Aid.  672 ;  Muskett  v,  Drummond,  10  B.  &  C.  153. 

Janet  and  Stephen,  Serjts.,  in  support  of  the  rule. 

Unless  this  warrant  of  attorney  were  filed,  the  plaintiff  has  no  title  to  sue; 
and  though,  as  asainst  a  party  who  gives  a  warrant,  the  Court  may,  till  the 
contrary  is  proved,  assume  it  to  have  been  properly  filed,  such  an  assumption 
is  not  allowable  against  the  sheriff,  or  any  third  party,  but  the  plaintiff  mnst^ 
as  in  all  other  cases,  '''establish  a  dear  title  to  sue.  In  cases  on  the  an-  ^^^^ 
nuity  act  the  assumption  of  enrolment  operates  only  against  those  who  ^ 
have  granted  the  annuity. 
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As  to  the  form  of  action,  the  sheriff  has  the  whole  time,  between  the  deli- 
very and  return  of  the  writ,  to  obey  it,  and  within  those  termini  he  cannot  be 
guilty  of  delay.  It  were  hard  that  he  should  be  subject  to  this  action,  and 
also  to  applications  to  the  court  for  a  venditioni  eocponas. 

TiNDAL,  C.  J., — after  expressing  his  approbation  of  the  verdict  as  to  the 
questions  of  fact, — ^upon  the  objection  that  there  was  no  proof  of  the  plaintiff's 
warrant  of  attorney  having  been  filed  within  twenty-one  days  of  its  execution, 
said,  unless  the  defendant  shows  that  Lloyd  was  legally  the  assignee  of  Barker, 
he  cannot  raise  the  point.  It  appears  to  me  that  a  warrant  of  attorney,  not 
filed,  is,  still,  only  void  as  against  an  assignee  under  a  valid  commission ;  here 
there  was  no  petitioning  creditor's  debt  to  support  the  commission  against 
Barker,  and,  therefore,  the  sheriff  cannot  defend  himself  under  the  title  of  the 
assignee. 

Park,  Gaselee,  and  Alderson,  Js.,  concurring  in  this,  and  also  that  on 
the  other  questions  the  verdict  should  not  be  disturbed,  the  rule  was 

Discharged. 


♦746]  *SYLVESTER  v.  ANTHONY.    May  2. 

The  copy  of  a  warrant  of  attorney,  with  the  affidaTit,  filed  pursuant  to  8  G.  4,  c.  89,  is, 
as  against  the  party  filing  it,  good  evidence  of  the  original,  without  proof  of  collation. 

In  May,  1831,  the  plaintiff  had  obtained  from  one  Pearson  a  warrant  of 
attorney  to  enter  up  judgment  against  Pearson  for  150/.,  and  this  warrant  was 
conditioned  for  the  payment  of  72/.  by  Pearson  to  the  plaintiff,  by  four  instal- 
ments, in  four  months. 

The  defendant  gave  the  plaintiff  a  guaranty  for  the  due  payment  of  these 
instalments. 

The  first  and  second  instalments  were  paid,  but  Pearson  having  made  default 
in  the  third  instalment,  and  a  commission  of  bankrupt  having  been  issued 
against  him,  the  plaintiff  sued  the  defendant  on  his  guaranty. 

The  defence  was,  that  on  the  1st  of  September,  1831,  the  plaintiff  had  issued 
9,fi,fa.  against  Pearson's  effects  for  a  third  instalment,  but  instead  of  selling 
the  goods  seized  under  the^./a.,  had,  without  the  defendant's  consent,  given 
Pearson  time  by  taking  another  warrant  of  attorney  from  Pearson  and  one 
Fumeaux,  for  the  balance  due  from  Pearson,  and  some  other  small  sums,  in 
all  62/.,  payable  by  monthly  instalments  of  14/.  each,  upon  which  warrant  he 
afterwards  entered  up  judgment. 

To  establish  this,  the  defendant,  after  proving  notice  to  the  plaintiff  to  pro- 
duce the  original  warrant  of  attorney  executed  by  Pearson  and  Fumeaux,  gave 
in  evidence  a  copy  filed  by  the  plaintiff  on  20th  of  September,  1831,  under  the 
provisions  of  the  statute  3  G.  4,  c.  39,  and  also  the  affidavit  of  its  being  a  true 
copy,  filed  at  the  same  time.  The  signature  of  this  affidavit  was  proved ;  but 
no  other  proof  was  given  that  the  copy  filed  was  a  true  copy  of  the  original 
*7471  ^^'^^^  ^^  attorney,  *or  that  any  search  had  been  made  at  the  proper 
-*  office  for  the  originaJ  warrant. 

It  was  objected  on  the  part  of  the  plaintiff  that  the  copy  ought  not  to  be  re- 
ceived in  evidence,  but  Tindal,  C.  J.,  admitted  it,  subject  to  a  motion  on  the 
point ;  and  a  verdict  having  been  found  for  the  defendant, 

Ccieridge,  Seijt.,  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  above 
stated. 

Tal/ourd,  Seijt.,  who  showed  cause,  contended  that  the  copy  filed  according 
to  the  provisions  of  3  G.  4,  c.  39,  became  a  species  of  duplicate  original,  ana 
was  admissible  in  evidence  like  any  other  record. 

WUde,  Serjt.,  and  Coleridge^  in  support  of  the  rule.     By  rule  M.  42  G.  3, 
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the  original  warrant  of  attorney  must  be  filed  when  judgment  is  signed.  And 
judgment  having  been  signed  upon  the  warrant  in  question^  the  defendant  bad 
the  means  of  producing  the  original  from  the  proper  office ;  the  copy,  therefore^ 
ought  not  to  have  been  received ;  at  all  events,  not  till  proof  of  search  and 
failure  to  find  the  original. 

TiNDALy  C  J.  If  a  party  thinks  proper  to  avail  himself  of  the  provisions 
of  3  G.  4,  c.  39,  to  file  a  copy  of  the  warrant,  that  copy  is  evidence  against 
him.  The  object  of  the  legislature  was,  to  prevent  him  from  saying  there  was 
anything  there  not  in  the  original.  I  infer  that,  from  the  language  of  the 
second  section,  which  provides  that  the  warrant  of  attorney  shall  be  deemed 
void,  ^^  unless  such  warrant  of  attorney,  or  a  copy  thereof,  shall  have  been 
filed  as  aforesaid." 

Park,  Oaselee,  and  Alderson,  Js.,  concurring,  the  rule  was 

Discharged. 


♦COWPER  and  Another,  Executors  of  NASH  v.  GODMOND, 
Clerk,     ifay  7. 


[♦748 


In  an  action  for  money  had  and  received,  to  recover  the  consideration  money  of  a  Toid 
annuity,  where  the  annuity  was  granted  more  than  six  years  before  the  action  brought, 
but  was  treated  by  the  grantor  as  a  subsisting  annuity  within  that  period,  although 
subsequently  axoided  at  his  instance.  Held,  that  the  statute  of  limitations  did  not 
begin  to  run  until  the  annuity  had  been  axoided. 

This  was  an  action  of  cusumpsit  for  money  had  and  received,  and  was 
brought  to  recover  the  balance  of  the  consideration  money  for  the  purchase  of 
a  certain  annuity.  The  defendant  had  pleaded,  first,  non  assumpsit;  secondly, 
non  assumpsit  infra  sex  annos. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings,  afber  Michaelmas  term, 
1832,  a  verdict  was  found  for  the  plaintiffs  for  the  balance  claimed,  subject  to 
the  opinion  of  the  court  on  the  following  case : — 

By  a  certain  indenture  produced  by  the  plaintiffs,  bearing  date  on  the  31st 
day  of  May,  1824,  an  annuity  of  237Z.  was  granted  by  the  defendant  for  his  life, 
to  Andrew  John  Nash  and  George  Augustus  Nash :  the  consideration  paid  for 
the  same  was  1999/.  The  annuity  was  further  secured  by  a  warrant  of  attor- 
ney and  judgment  thereon  for  the  sum  of  4000/.,  which  were  set  forth  in  the 
grant  of  the  annuity. 

The  indenture  was  duly  executed  by  the  defendant,  and  the  consideration 
money  paid  by  the  grantees.  An  error  was  committed  in  the  memorial,  bj 
stating  the  amount  of  the  annuity  to  be  257/.  instead  of  237/.  Payments 
were  made  on  account  of  the  annuity  in  the  year  1829,  but  not  after.  Writs 
of  execution  and  sequestration  upon  the  judgment  mentioned  in  the  annoity 
deed  were  sued  out  m  1829,  to  recover  the  arrears  in  that  year,  and  the  vicar- 
age of  the  defendant  was  sequestrated,  and  his  goods  and  chattels  taken  in 
execution.  Evidence  was  offered  at  the  trial,  on  the  part  of  the  pkintifiiB,  that 
the  said  writs  of  sequestration  *and  execution  were  sued  out  at  the  re-  r^y^g 
quest  of  the  defendant.  ^ 

In  Michaelmas  term,  1830,  the  defendant  obtained  a  rule  in  the  Coort  of 
King's  Bench,  for  setting  aside  the  warrant  of  attorney  and  judgment,  and  the 
writs  of  execution  and  sequestration,  on  the  ground  of  the  defect  in  the  me- 
morial of  the  annuity,  on  the  following  terms; — "upon  payment  of  alJ  the 
costs  of  the  judgment  and  execution  of  the  sequestration,  and  of  the  applica- 
tion by  the  defendant." 

The  phiintiffs  were  the  executors  of  Andrew  John  Nash,  who  survived  George 
Augustus  Nash  his  co-grantee ;  and  they  sought  to  recover  by  this  action  the 
balance  of  the  consideration  money  originally  paid  for  the  annuity. 

The  annuity  deed  was  put  in  evidence  upon  the  trial  uncancelled. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the  statute  of 
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limitations  was  an  answer  to  the  action ;  seoondly,  whether  the  plaintiffs  were 
entitled  to  recover,  the  annuity  deed  being  uncancelled. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to  main- 
tain the  action,  the  verdict  was  to  stand  for  the  plaintiffs. 

If  the  Court  should  be  of  opinion  the  action  was  not  maintainable,  a  nonsuit 
was  to  be  entered, 

Wilde,  Seijt.,  for  the  plaintiffs.  First,  if  the  cause  of  action  arose  at  the 
time  when  the  deed  was  executed,  it  may  be  admitted  that  this  action  would  be 
barred  by  the  statute  of  limitations.  But  the  plaintiffs  and  their  testator  had 
no  cause  of  action  until  Michaelmas  term,  1830,  when  the  grantor  had  elected 
to  avoid  the  annuity.  Where  a  contract  for  an  annuity  has  become  void  from  a 
defect  in  the  memorial,  it  does  not  lie  with  the  grantee  to  rescind  the  contract 
^T'^OI  ^^^  Avoid  the  ^security  given,  at  his  option ;  nor  can  he  maintain  an 
-*  action  for  money  had  and  received,  to  recover  back  the  consideration 
money,  unless  the  grantor  has  done  an  act  by  which  he  treats  the  annuity  as 
void.  Weddell  v,  Lynam  and  Jones,  1  Esp.  309.  The  principle  of  that  case 
was  recognised  in  Waters  v.  Mansell,  3  Taunt.  56,  and  subsequently,  in  Davis 
executrix  of  Griffiths  v.  Bryan,  6  B.  and  C.  651.  The  inference  from  these 
cases  is,  that  the  objection  lies  only  in  the  mouth  of  that  party  for  whose  pro- 
tection the  formalities  required  by  the  annuity  acts  were  prescribed ;  and  that 
if  he  choose  to  treat  the  contract  as  a  legal  one,  the  grantee,  who  is  bound  to 
see  that  the  deeds  are  properly  executed  and  enrolled,  shall  not  be  permitted  to 
object.  This  contract  was  treated  by  the  defendant  as  a  subsisting  contract 
until  1830  ;  the  grantee,  therefore,  was  precluded  from  questioning  its  validity 
until  that  time,  and  could  not  have  brought  this  action  for  the  consideration 
money.  Then,  the  cause  of  action  did  not  arise  before  that  time,  and  the  statute 
of  limitations  does  not  apply. 

Walker  v,  Liscaray,  6  Esp.  98,  will  be  cited  to  show  that  the  cause  of  action 
arose  at  the  time  of  the  original  contract.  There  the  annuity  was  granted  in 
1801,  and  set  aside  in  1805,  for  a  defect  in  the  memorial.  An  action  was 
brought  to  recover  the  consideration  money.  The  grantor  having  become  bank- 
rupt and  obtained  his  certificate,  after  the  grant,  but  before  the  annuity  was 
set  aside,  it  was  held  by  Lord  EUenborou^  that  the  annuity,  having  been  set 
aside,  must  be  considered  as  if  it  had  never  existed;  that  the  plaintiffs  title  to 
the  money  was  by  relation,  from  the  time  it  was  paid  on  the  void  consideration, 
and  that  his  right  having  preceded  the  bankruptcy,  the  certificate  was  a  bar. 
*7^11  r'^^^^'^^>  ^*<^'  '''That  case  is  at  variance  with  all  the  others  as  cited.]  It 
^  does  not  appear  what  else  might  have  taken  place  between  the  parties. 
The  case  is  reported  very  briefly,  and  was  not  afterwards  brought  before  the 
Court. 

But  supposing  the  present  case  to  fall  prim4  facie  within  the  statute  of  limi- 
tations, payments  have  been  made  within  six  years  on  account  of  the  annuity. 
This  was  always  sufficient  before  the  9  G.  4,  c.  14,  and  the  first  section  of  that 
act  provides  that  nothing  therein  contained  shall  take  away  the  effect  of  pay- 
ments, &c. 

Upon  the  second  point,  that  the  annuity  deed  was  produced  at  the  trial  un- 
cancelled, it  is  sufficient  to  observe,  that,  as  all  the  securities  for  an  annuity 
constitute  but  one  assurance,  the  consideration  fails  upon  the  avoidance  of  any 
one  of  them.  The  grantee  has  a  right  to  have  his  assurance  entire,  or  to  have 
his  money  returned.  Chawner  v,  Whaley,  3  East,  500  ;  Scurfield  v.  Gowland, 
6  East,  241. 

Janesy  Serjt.,  cantrd,  did  not  insist  on  the  second  point ;  but,  conceding  that 
the  grantee  could  not  proceed  until  the  grantor  had  elected  to  avoid  the  annuity, 
contended,  nevertheless,  that  the  period  of  limitation  commenced  from  the  pay- 
ment of  the  consideration  money.  The  action  was  brought  for  money  had  and 
received.  Then,  when  was  the  money  received  ?  At  the  date  of  the  void  se- 
curities. It  is  true  that  the  grantee  could  not  bring  this  action  until  the  contract 
had  been  treated  by  the  grantor  as  an  invalid  contract  of  annuity;  but,  from 
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the  time  of  the  grantor's  electing  so  to  treat  it,  the  consideration  money  hecame, 
by  relation,  money  had  and  received  to  the  grantor's  use  from  the  original  time 
of  payment.  Walker  v,  Liscaray.  The  present  action  is  only  maintainable  on 
the  ground  that  there  never  was  a  contract  of  annuity.  [*Alderson,  J.  p^-c.^ 
In  Murray  v.  The  East  India  Company,  5  B.  and  A.  204,  which  was  ^  " 
an  action  by  an  administrator  upon  a  bill  of  exchange  payable  to  the  testator, 
but  accepted  after  his  death,  it  was  held,  that  the  statute  of  limitations  began  to 
run  from  the  time  of  granting  the  letters  of  administration,  and  not  from  the 
time  the  bills  became  due,  there  being  no  cause  of  action  until  there  was  a 
party  capable  of  suing.]  Here  it  was  the  fault  of  the  grantee,  that  he  was  un- 
able to  sue  until  the  grantor  had  elected.  It  was  his  duty,  either  to  see  that 
the  memorial  was  perfected,  a  duty  cast  upon  him  by  the  annuity  acts ',  or  to 
have  given  the  grantor  notice  that  the  securities  were  invalid,  and  to  have  de- 
manded a  fresh  security.  That  circumstance  distinguishes  the  present  case 
from  Murray  v.  The  East  India  Company,  and  brings  it  within  the  principle 
laid  down  in  Hewett  v.  Young  (a)  There  the  statute  was  held  to  run  from  the 
time  when  the  defendant,  who  was  employed  by  the  plaintiff  to  lay  out  money 
upon  good  security,  took  a  bad  security ;  and  not  from  the  time  when  the  in- 
sufficiency was  discovered  by  the  plaintiff. 

Then,  the  payments  on  account  of  the  annuity,  in  1829,  are  not  sufficient  to 
take  the  case  out  of  the  statute.  These  payments  were  made  diverso  intuitu,  on 
account  of  a  supposed  contract  of  annuity.  They  cannot  therefore  avul  in  an 
action  for  money  had  and  received,  which  is  brought  on  an  implied  contract  of 
a  different  nature,  and  to  which  the  payments  had  no  reference. 

TiNDAL,  C.  J.  The  second  point  has  been  very  properly  abandoned ;  and 
the  only  question  remaining  is,  whether  the  plea  of  the  statute  of  limitations  is 
a  bar  to  *an  action  for  money  had  and  received  for  the  recovery  of  the  ^^^g 
consideration  money  of  a  void  annuity,  when  the  annuity  was  granted  '- 
more  than  six  years  before  the  action  was  brought,  but  was  treated  by  the 
grantor  as  a  subsisting  annuity  within  that  period.  That  question  depends 
upon  another :  at  what  time  did  the  cause  of  action  arise  ?  The  cause  of  action 
comprises  two  steps.  The  first  is  the  original  advance  of  the  money  by  the 
grantee;  the  second  is  the  grantor's  election  to  avail  himself  of  the  defect  in 
the  memorial  of  annuity.  The  cause  of  action,  therefore,  was  not  complete 
till  the  last  step  was  taken  in  Michaelmas  term,  1880. 

If  we  were  to  decide  otherwise,  the  grantor  of  a  defective  annuity  might  in 
every  case  defraud  the  annuitant,  by  paying  the  annuity  for  six  years,  and  then, 
having  set  aside  the  securities,  by  pleading  the  statute  of  limitations. 

I  think  that  this  case  is  tacitly  decided  by  Waters  v.  Mansell,  where  the 
statute  was  also  pleaded,  but  the  point  was  not  contended  for  on  behalf  of  de- 
fendant, nor  taken  into  consideration  by  the  Court. 

Park,  J.  I  am  of  the  same  opinion.  The  grantee  could  not  have  sned 
until  the  step  taken  by  the  grantor  in  1830 :  and  until  he  could,  the  canae  of 
action  was  not  complete.  I  cannot  assent  to  the  language  of  Lord  Ellenbo- 
rough  in  Walker  v.  Liskaray.  It  is  opposed  to  his  own  more  deliberate  judg- 
ment in  the  cases  cited  at  the  bar. 

Gaselee,  J.,  concurred. 

Alderson,  J.  It  may  be  conceded  that  the  consideration  money  was  money 
had  and  received  by  the  grantor  at  the  time  of  payment;  but  it  was  not  had 
and  ^received  by  the  grantor,  to  the  use  of  the  grantee,  until  the  grantor  r-:^^ 
elected  to  treat  the  annuity  as  void.  *■ 

If,  however,  we  had  decided  otherwise,  I  think  that  the  payments  on  acooont 
would  have  taken  the  case  out  of  the  statute;  so  that  the  plaintiffs  are  in  either 
way  entitled  to  recover  in  this  action.  Judgment  for  plaintiffs. 

(a)  6  B.  and  C.  259,  and  see  B&ttley  and  Another  v.  Faulkner  and  Another,  3  B.  and 
A.  288;  Short  ».  McCarthy,  Ibid.  626;  Brown  v,  Howard,  2  B.  and  B.  73,  and  White- 
head V.  Howard,  Ibid.  872. 
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WOOLLEY,  Executor,  v.  SLOPER,  Executor.    May  8. 

Upon  a  judgment  as  in  case  of  a  nonsuit,  an  executor  plaintiff  who  has  been  guilty  of 
'wilful  negligence  is  not  liable  to  the  costs  of  the  cause,  but  only  to  the  costs  occa- 
aioned  to  the  defendant  by  such  wilful  negligence. 

Covenant  by  an  executor,  for  a  breach  occurring  since  the  deatb  of  his 
testator.  Notice  of  trial  had  been  three  times  served  and  counterraapded. 
After  the  second  default,  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  had 
been  discharged  on  a  peremptory  undertaking;  and,  after  the  third,  made 
absolute.  It  further  appeared  from  the  defendant's  affidavits  that  the  plaintiff 
had  been  guilty  of  wilful  negligence,  on  each  occasion,  in  not  proceeding  to 
trial  according  to  notice,  whereby  the  defendant  had  been  put  to  unnecessary 
expense.  On  the  taxation  of  costs,  the  prothonotary  had  allowed  the  defendant 
the  costs  of  the  cause )  and  a  rule  nisi  having  been  obtained  bj  Bompas,  Seijt., 
for  the  prothonotary  to  review  his  taxation, 

WUde,  Serjt.,  contended,  that  the  plaintiff,  having  been  guilty  of  wilful  negli- 
gence, could  not  be  protected  from  the  payment  of  costs  by  his  character  of 
executor.  Shaw  v,  Mansfield,  7  Price  709.  Nunez  v.  Modigliani,  1  H.  Bl.  217. 
*7651       *Bompa8,  in  support  of  the  rule,  admitting  the  pontiff's  laches,  con- 

^  tended  that  a  plaintiff  executor  was  not  liable  to  pay  the  costs  of  the 
cause  after  judgment  as  in  case  of  a  nonsuit,  although  it  might  be  otherwise  on 
non  pros,  or  a  discontinuance.  Booth  and  others  v.  Wood,  2  H.  Bl.  277, 
Hawes  v,  Saunders,  3  Burr.  1584,  Harris  v.  Jones,  3  Burr.  1451.     And, 

I^er  Cur.  The  plaintiff  could  only  sue  as  executor  upon  the  contract  made 
with  his  testator.  He  would  not,  therefore,  have  been  liable  to  pay  costs  upon 
becoming  nonsuit  at  the  trial ;  and  the  statute  14  G.  2,  c.  17,  directs  ^^  that 
all  judgments  given  bj  virtue  of  that  act,  shall  be  of  the  like  force  and  effect 
as  judgments  upon  nonsuit,  and  of  no  other  force  or  effect  :*'  and  <^  that  the 
defendant  or  defendants  shall  upon  such  judgment,  be  awarded  his,  her,  or 
their  costs  in  any  action  or  suit,  where  he,  she,  or  they  would  upon  nonsuit  be 
entitled  to  the  same,  and  in  no  other  action  or  suit  whatever." 

Bule  absolute  for  the  prothonotary  to  review  his  taxation,  allowing  to  the 

defendant  such  costs  only  as  had  been  occasioned  by  the  plaintiff's  wilful 

negligence  in  not  proceeding  to  trial. (a) 

(a)  See  also  Howard  v.  Ratbome,  Willes,  816;  S.  G.'Bames,  180;  Howard  v,  Radbum, 
4  Burr.  1928;  Bennet  v.  Coker,  Bull.  N.  P.  882;  Higgs  v.  Warry,  6  T.  B.  664;  Cooke 
V.  Lucas,  2  East,  395.  And,  that  an  executor  is  liable  to  costs  for  not  going  to  trial 
according  to  notice,  see  Eaves  v.  Mocato,  Salk.  814 ;  Hawes  v.  Saunders,  8  Burr.  1584. 


*766]  *(IN  THE  EXCHEQUER  CHAMBER.) 

BARDONS  V.  SELBY.(a) 

In  repleyln,  the  general  plea  de  injuria,  &o.,  held  pro|>er,  after  an  axowry  that  plaintiff 
was  an  inhabitant  of  the  parish ;  rateable  to  the  relief  of  the  poor  in  respect  of  occu- 
pation of  a  tenement  in  the  parish ;  that  a  poor  rate  was  made  and  published,  in 
which  plainti£f  was  rated  at  71. ;  that  defendant,  as  collector,  gaxe  him  notice  thereof 
and  demanded  payment,  which  plaintiff  refused ;  that  he  was  thereupon  summoned 
to  appear  at  a  petty  sessions,  where  he  appeared  and  showed  no  cause ;  whereupon 
a  warrant  under  the  hands  and  seals  of  two  justices  was  directed  and  dellTered  to  de- 
fendant to  distrain  plaintiff's  goods,  which  defendant  therefore  avowed  and  prayed  a 
return. 

Error  from  the  Court  of  King's  Bench.     The  case  was  argued  in  Hilary 

(a)  For  the  pleadings  in  this  case,  and  the  proceedings  in  the  Court  of  E.  B.  see  8  B. 
&  Ad.  2. 
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yacation  and  Easter  term  by  Coleridge,  Serjt.,  for  the  pluntiff  in  error,  and  by 
Maule  for  the  defendant  in  error,  and  the  judgment  of  the  Court,  in  which  the 
points  are  so  fully  discussed  as  to  render  any  further  report  superfluous,  was 
delivered  in  the  vacation  after  Easter  term  by 

TiNDAL,  C.  J.  The  question  raised  for  our  consideration  upon  this  writ  of 
error  arises  in  an  action  of  replevin,  in  which  Bardons,  one  of  the  defendants 
below,  avows  as  collector  of  a  poor  rate,  and  Jenkins,  the  other  defendant, 
makes  cognizance  as  his  bailiff,  alleging  in  the  fourth  avowry  and  cognizance, 
that  the  plaintiff  was  an  inhabitant  of  the  parish,  and  by  law  mteable  to  the 
relief  of  the  poor  thereof  in  respect  of  his  occupation  of  a  tenement  situate 
within  the  same ;  that  a  rate  for  the  relief  of  the  poor  of  the  said  parish  was 
duly  ascertained,  made,  signed,  assessed,  allowed,  given  notice  of,  and  publish- 
ed according  to  the  statute ;  and  that  by  the  said  rate  the  plaintiff  was  duly 
rated  in  the  sum  of  71, ;  that  Bardons,  as  collector,  gave  him  notice  of  the  rate, 
and  demanded  payment,  which  he  refused ;  that  the  plaintiff  was  duly  sum- 
moned  to  appear  at  the  petty  sessions  to  be  held  at  a  time  and  place  duly  speci- 
fied, to  *show  cause  why  he  refused ;  that  he  appeared  and  showed  no  ^^^p^ 
cause ;  that  a  warrant  was  thereupon  duly  made  under  the  hands  and  ^ 
seals  of  two  justices  of  the  peace  for  the  county  then  present,  directed  to  Bar- 
dons, the  collector,  commanding  him,  according  to  the  statute,  to  make  distress 
of  the  plaintiff's  goods  and  chattels  -,  that  the  warrant  was  delivered  to  Bardons, 
under  which  he,  as  collector,  avowed,  and  the  other  defendant  acknowledged, 
the  taking  of  the  goods,  praying  judgment  and  a  return,  &c.  The  plaintiff 
pleaded  in  bar,  that  the  defendants  of  their  own  wrong,  and  without  such  caose 
as  was  alleged,  took  the  plaintiff's  goods  and  chattels.  To  this  plea  there  was 
a  special  demurrer,  assigning  for  cause  that  the  plaintiff  by  his  plea  in  bar 
sought  to  put  in  issue  several  distinct  matters,  and  also  that  the  plea  in  bar 
was  pleaded  as  if  the  avowry  and  cognizance  consisted  wholly  in  excuse  of  the 
taking  and  detaining,  and  did  not  avow  and  justify  the  same,  and  claim  a  re- 
turn. The  plaintiff  below  joined  in  demurrer.  There  were  other  avowries  and 
cognizances  pleaded  in  a  similar  form,  to  which  similar  pleas  in  bar  were 
pleaded,  and  to  which  also  there  were  special  demurrers,  and  joinders  in  de- 
murrer. 

Upon  argument  before  the  Court  of  King's  Bench,  judgment  was  given  in 
&vour  of  the  plaintiff  below  by  two  of  the  learned  Judges  of  that  Court,  the 
late  learned  and  much-lamented  Chief  Justice,  Lord  Tenterden,  having  given 
judgment  in  favour  of  the  defendants ;  and  the  question  raised  upon  the  record 
for  determination  is  this,  whether  the  general  plea  in  bar  pleaded  by  the  plain- 
tiff below,  by  which  all  the  several  matters  alleged  in  the  avowry  are  put  in 
issue,  is  a  good  plea  in  bar  or  not :  and  we  are  all  of  opinion  that  such  plea  in 
bar  is  a  good  plea,  and  that  the  judgment  of  the  Court  below  must  be  affirmed. 

It  may  be  convenient,  in  the  first  place,  to  advert  to  *the  objection  p:^y^§ 
which  relates  to  the  form  of  action  in  which  this  general  plea  is  used :  ^ 
namely,  that  it  is  in  point  of  form  an  action  of  replevin,  not  an  action  of  ires- 
pass :  as  to  which,  we  are  of  opinion  that  no  sound  distinction  can  be  made  in 
that  respect ;  but  that  wherever  the  facts  pleaded  in  bar  to  an  action  of  trespass 
for  taking  goods,  constitute  such  a  defence  that  the  plaintiff  may,  consistently 
with  the  rules  of  law,  put  the  whole  of  them  in  issue,  by  the  general  replica- 
tion de  injuria  sud  propria  ahsque  tali  causd,  we  think  the  plaintiff  may  also 
do  the  same  in  his  plea  in  bar  to  an  avowry,  stating  the  same  identical  facts  as 
a  defence  in  an  action  of  replevin.  No  case  has  been  cited  before  us,  in  which 
such  general  traverse  of  the  facts  stated  in  the  avowry  has  been  held  bad  sim- 
ply upon  the  ground  that  the  form  of  action  is  in  replevin,  not  trespass,  ^or 
as  to  the  case  of  Jones  v.  Hitchen,  1  B.  &  P.  76,  the  general  traverse  there 
pleaded  m  bar  to  an  avowry  for  a  distress  for  rent,  and  which  was  held  bad  in 
mat  case,  would  have  been  equaUy  held  bad  if  it  had  been  repHed  to  a  special 
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§lea  in  trespass  stating  the  same  facts  ;  as  appears  from  the  case  of  White  v, 
tubbs,  2  Saund.  294.  It  cannot,  therefore,  as  it  appears  to  ns,  be  a  safe 
ground  of  decision,  to  rest  the  validity  of  the  general  traverse  on  the  present 
occasion,  not  upon  the  nature  and  character  of  the  facts  which  are  put  in  issue 
by  such  traverse,  and  upon  the  broad  question,  whether  they  constitute  one 
single  defence,  or  not ;  but  upon  the  consideration  that  the  question  arises  in 
an  action  of  replevin.  The  only  ground  of  distinction  that  has  been  suggested 
is,  that  the  defendant,  in  this  case,  by  claiming  a  return  of  the  goods,  asserts  a 
right  and  property  in  them ;  and,  therefore,  brings  the  case  within  the  excep- 
tion in  Grogate's  case, — ^'  that  the  defendant  claims  property,  or  an  interest  in 
^7^Q1  ^^  ^^^  ^^  ^^^  goods  which  *have  been  taken."  But  upon  reference  as 
-*  well  to  Crogate's  case,  where  this  exception  to  the  general  rule  is  laid 
down,  as  also  to  the  several  cases  in  which  such  exception  has  been  held  to 
apply,  we  think  it  is  limited  to  instances  in  which  the  defendant  has  claimed 
by  hisr  plea  an  interest  in  the  land  or  the  goods  before  and  at  the  time  of  the 
trespass  complained  of.  In  replevin,  however,  it  is  obvious  that  the  defendant 
does  not  insist,  in  ordinary  cases  at  least,  and  certainly  not  in  the  present  case, 
upon  any  right  or  interest  he  possessed  in  the  goods  before  or  at  the  time  of 
the  taking  complained  of.  In  the  instance  of  a  distress  for  rent  in  arrear,  the 
very  nature  of  the  transaction  assumes  that  he  has  seized  the  goods  which  be- 
longed to  his  tenant  the  plaintiff;  his  sole  object  being  to  satisfy  the  rent  out 
of  the  tenant's  property,  and  the  prayer  for  a  return  of  the  goods,  &c.  is  no 
assertion  of  right  to,  or  interest  in,  the  goods  in  himself  the  defendant,  but  is 
a  prayer  that  the  plaintiff's  goods  may  be  returned  by  the  sheriff,  in  order,  so 
long  as  the  common  law  on  this  subject  continued,  that  they  might  be  kept  by 
the  defendant  as  a  pledge  for  the  payment  of  the  rent,  and  since  the  alteration 
of  the  common  law,  by  the  statute  2  W.  &  M.  c.  5,  in  order  that  they  may  be 
sold  by  the  defendant  in  satisfaction  of  the  arrears  of  rent  and  the  expenses. 
Indeed  it  is  evident  that  the  claim  of  interest  mentioned  in  Crogate's  case,  as 
forming  an  exception  to  the  application  of  the  rule  there  laid  down,  must  mean 
an  interest  anterior  to  and  independent  of  the  fact  of  seizure,  from  the  instances 
which  are  there  put,  of  a  right  of  common  or  a  right  of  way,  or  passage,  and 
the  like ;  all  of  which,  from  their  nature,  must  have  existed  in  the  party  before 
the  trespass  was  committed  for  which  the  action  is  brought.  We  think,  there- 
fore, no  distinction  can  be  satisfactorily  laid  down  between  the  rule  of  pleading 
i^netQ-i  as  to  the  point  in  question,  in  an  action  of  replevin  and  an  action  of  ^tres- 
-*  pass ;  but  that  the  point  to  be  determined  is,  whether,  by  the  rules  of 
pleading,  the  several  facts  alleged  in  the  fourth  avowry  might  have  been  put  in 
issue  by  the  general  traverse,  if  they  had  been  contained  in  a  plea  in  bar  to  an 
action  of  trespass.  And  although  it  may  be  very  difficult,  upon  principle,  to 
account  for  such  a  departure  from  the  general  object  which  the  rules  of  special 
pleading  have  in  view,  namely,  that  of  bringing  the  matter  in  dispute  between 
the  litigant  parties  to  one  certain  and  single  issue  of  fact,  yet  we  think  the 
present  case  falls  within  the  authority  of  judicial  decisions  of  an  early  date,  and 
which  have  been  constantly  adhered  to  in  later  times,  and  we  feel  ourselves,  on 
that  account,  bound  by  their  authority,  and  no  longer  at  liberty  to  found  our 
judgment  upon  the  ground  of  expediency,  where  the  point  in  dispute  is  of  a 
nature  and  description  rather  to  be  governed  by  precedents  than  by  general 
principles  of  law. 

It  is  not  necessary  to  refer  to  any  earlier  decision  than  that  of  Crogate's 
case,  8  Rep.  67,  as  an  authority  upon  the  present  question.  Indeed^  the  year 
books  cited  in  that  case,  do  not,  upon  reference,  throw  much  light  or  any  de- 
gree of  certainty  on  the  points  there  resolved.  But  from  the  time  of  Crogate's 
case,  6  Jao.  1,  down  to  the  present  period,  the  resolutions  of  the  Court  made 
in  that  case  have,  as  to  the  greater  part,  been  considered  to  be  law.  In 
Crogate's  case  the  defendant^  in  an  action  of  trespass  for  driving  cattle  of  the 
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plaintiff,  pleaded  a  right  of  common  in  a  oopjholder  over  the  locu$  in  quo,  bj 
prescribing  in  the  usual  way,  in  the  lUame  of  the  lord  of  the  manor ;  and 
because  the  plaintiff  had  wrongfully  turned  his  cattle  there,  the  defenduit,  as 
serrant  of  the  copyholder,  and  by  his  command,  justified  driving  the  cattle  out. 
To  this  plea  the  plaintiff  replied,  de  *infurtd  sud  propridy  ab^e  iali  p^^n^ 
causd  ;  and  upon  demurrer  it  was  adjudged  that  the  general  replication  ^ 
in  that  case  was  insufficient ;  and  Lord  Coke  then  proceeds  to  lay  down  foar 
resolutions  of  the  Court,  in  the  course  of  which  he  thus  states  iJie  natue  of 
this  general  plea  viz. :  "  The  general  plea  de  injurid  sud  proprid,  &c.,  is  properly 
when  the  defendant's  plea  doth  consist  merely  of  matter  of  excuse,  and  of  no 
matter  of  interest  whatever."  The  resolutions  of  the  Court  are  these  four : 
first,  that  absque  tali  causd  doth  refer  to  the  whole  plea,  and  not  only  to  the 
commandment,  for  all  makes  but  one  cause,  and  any  of  them  without  the  other  b 
no  plea  by  itself.  Secondly,  it  was  resolved  that  when  the  defendant  in  his 
own  right,  or  as  servant  of  another,  claims  any  interest  in  the  land,  or  any 
common,  or  rent  going  out  of  the  land,  &c.,  there  de  injurid  sud  propridy  kcj 
generally,  is  no  plea ;  but  if  the  defendant  justifies  as  servant,  there  de  injurid 
sud  propridy  Ac,  in  some  of  the  cases,  with  a  traverse  of  the  commaDdment, 
that  being  made  material,  is  good.  Thirdly,  it  was  resolved,  that  when  by  the 
defendant's  plea  any  authority  or  power  is  mediately  or  immediately  derired 
from  the  plaintiff,  there,  although  no  interest  be  claimed,  the  plaintiff  ought  to 
answer  it,  and  shall  not  reply  generally  de  injurid  sud  propridy  &c. :  the  same 
law  of  an  authority  given  by  law,  as  to  view,  waste,  &o.  Lastly,  it  was  resolved, 
that  in  the  case  at  bar,  the  issue  would  be  full  of  multiplicity  of  matter,  when 
an  issue  oueht  to  be  full  and  single ;  for  parcel  of  the  manor,  demiseable  hj 
copy,  grant  oy  copy,  prescription  of  common,  &c.,  and  commandment,  will  lie 
all  parcel  of  the  same. 

The  questions,  therefore,  appear  to  us  to  be  these  two  alone ;  first,  whether 
the  fiwts  pleaded  in  this  avowry  bring  it  within  that  description  of  plea  to 
which  the  general  replication  is  admitted  in  Crogate's  case  to  apply;  and 
secondly,  whether  the  case  falls  within  any  of  the  ^exceptions  laid  r%i^ 
down  by  the  Court,  in  their  resolutions  in  that  case.  Now  the  facts  *• 
stated  in  the  avowry  are,  the  inhabitancy  of  the  plaintiff  in  a  certain  parish, 
and  his  liability  to  the  poor  rate  by  reason  of  occupation )  the  making  of  a  poor 
rate  for  the  parish,  with  all  the  particular  observances  required  by  kw ;  notice 
of  the  rate ;  the  demand  of  payment,  and  refusal  to  pay ;  the  summoning  before 
the  justices  of  peace  in  petty  sessions,  to  show  cause  for  his  refusal,  where  no 
cause  was  shown;  the  issuing  of  a  warrant  by  the  justices  of  the  peace;  the 
delivery  of  the  warrant  to  one  of  the  defendants,  and  the  distress  made  by  him 
and  the  other  defendant  as  his  bailiff. 

In  the  first  place,  these  facts  appear  to  us,  in  the  language  of  Crogate's  case, 
to  consist  merely  <<  of  matter  of  excuse,  and  of  no  matter  of  interest  whatso- 
ever." They  fall  within  the  principle  of  a  justification  under  a  proceeding  in 
the  admiralty  court,  the  hundred  or  county  court,  or  any  other,  which  is  not  a 
court  of  record,  where  de  injuria,  &c.,  generally  is  good,  "for  all  is  matter  of 
fact,  and  all  make  but  one  cause,"  as  is  stated  in  another  part  of  the  same 
report.  The  case  now  under  discussion  resembles  closely  that  which  is  \vX 
referred  to.  A  justification  under  a  distress  warrant  for  a  poor's  rate  most 
surely  be  the  subject  of  a  general  traverse,  if  a  justification  under  the  process 
of  the  Admiralty  Court  is  held  to  be  so. 

It  remains  to  be  considered,  therefore,  whether  the  subject-matter  of  the 
avowry  brings  it  within  any  of  the  exceptions  which  are  laid  down  in  the  lead- 
ing case  above  referred  to.  The  first  is  where  the  defendant  in  his  own  righ^ 
or  as  servant  to  another,  claims  any  interest  in  or  out  of  the  subject-matter  of 
the  action  of  trespass,  in  which  case  the  general  traverse  would  be  bad.  The 
interest  there  spoken  of  would  include  any  title  by  lease,  license,  or  gift;  ^^ 
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^7631  ^^^  plaintiff  (Bro.  Abr.  de  son  tort  demetne,  41),  *or  any  sub-demise  to 
-^  the  defendant.  (Bro.  Abr.  ib.  53.)  The  answer,  therefore,  to  this  ob- 
jection appears  to  be,  that  the  defendants  in  this  case  claim  no  such  interest, 
nor  any  other  interest  of  any  kind  in  the  goods  taken ;  for  that  the  exception 
applies  only  to  the  case  of  title  or  property  in  the  goods,  independently  of  any 
right  conferred  by  the  act  of  seizure,  we  have  already  stated  to  be  our  opinion, 
to  which  we  refer. 

The  next  exception  is,  where  the  defendant  justifies  under  any  authority  or 
power  mediately  or  immediately  derived  from  the  plaintiff^  in  which  case  it  is 
said,  that  althoffgh  no  interest  is  claimed,  the  plaintiff  ought  to  answer  it,  and 
shall  not  reply  generally  de  injuria  su&  propriA.  It  would  not  have  been 
necessary  to  have  adverted  to  this  exception,  as  the  proceedings  on  the  part  of 
the  defendants  are  manifestly  not  under  any  authorilp^  from  the  plaintiff,  but 
directly  against  him,  if  Lord  Coke  had  not  proceeded  to  add,  <<  the  same  law  of 
an  authority  given  by  the  law,  as  to  view  waste.''  But  the  meaning  of  this 
distinction  is  explained  bv  Lord  Holt  in  the  case  of  Chancy  v,  Winn,  12  Mod. 
582,  who  says  the  case  oi  entering  to  see  waste  is  upon  a  special  reason ;  for 
suppose  the  lessor  were  seised  in  fee,  such  seisin  in  fee  would  be  involved  in 
the  issue.  That  the  dictum  of  Lord  Coke  cannot  be  intended  of  justification 
under  all  authorities  in  law,  generally,  is  abundantly  clear  from  the  instances 
already  adverted  to  of  justification  under  process  of  law  against  the  person,  and 
against  the  goods  of  the  plaintiff;  so  also  of  justification  by  peace  officers  arrest* 
ing  upon  breach  of  the  peace,  and  the  like ;  so  also  in  the  case  of  justification 
under  a  statute  (see  Chancy  v,  Winn,  snprk) ;  in  all  which  cases  the  general 
traverse  is  invariably  replied  to  such  pleas,  where  no  matter  of  record  forms 
4^^541  P^^  0^  it*  If  80,  why  may  it  '^'not  equally  be  replied,  where  the  justifi- 
-*  cation  is  under  a  distress  for  a  poor's  rate  being  an  authority  of  law  ? 
The  last  of  the  exceptions  mentioned  in  Crogate's  case  is,  where  the  plea 
would  be  full  of  multiplicity  of  matter.  Whether  this  is,  or  is  not,  a  ground 
of  exception  that  applies  to  the  present  case,  must  depend  upon  the  meaning  of 
the  word  multiplicity  in  the  resolution.  If  it  intends  that  separate  and  distinct 
£ftots,  constituting  altogether  one  defence,  cannot  be  included  in  the  general 
replication,  what  becomes  of  the  rule  in  Crogate's  case  altogether?  Why  did 
the  discussion  in  Crogate's  case  take  place,  and  why  were  the  four  resolutions 
made,  when  the  single  objection,  that  the  plea  included  more  than  one  separate 
£Mt,  would  have  been  sufficient  to  have  determined  against  the  general  traverse? 
How  is  this  interpretation  reconcilable  with  the  various  instances  in  which 
this  general  form  of  replication  is  confessedly  held  good,  such  as  the  justifica- 
tion under  process  issuing  out  of  a  court  not  of  record  ?  Where  facts  are  stated 
in  the  plea  mixed  up  with  matter  of  record,  or  with  the  claim  of  interest,  or 
under  the  authority  of  the  plaintiff,  it  has  always  been  allowed  that  the  plaintiff 
might  admit  the  fact  which  falls  within  the  description  of  such  exceptions,  and 
traverse  the  remainder  of  the  allegations  of  the  plea,  by  limiting  the  traverse 
by  the  words  '<  absque  residuo  causse."  How  could  this  practice  of  pleading 
be  applied  to  the  present  case,  where  none  of  the  facts  alleged  fall  within  the 
exception,  and  all  the  facts  are  of  the  same  nature  ?  It  follows,  therefore,  that 
such  cannot  be  the  meaning  of  the  word  muUiplicity,  and,  consequently,  that 
the  resolution  does  not  apply  to  this  case.  And  such  appears  clearly  to  have 
been  the  opinion  of  the  Court  of  B.  R.  in  two  modem  oases,  Robinson  v,  Raley, 
1  Burr.  316,  and  O'Brien  v.  Saxon,  2  B.  &  C.  908. 

*7651       Up^^  the  whole,  we  think  this  case  falls  within  the  ^general  rule  laid 
^   down  in  Crosate's  case,  and  that  it  is  not  touched  by  any  of  the  excep- 
tions there  adverted  to;  and,  consequently,  that  the  judgment  of  the  Court 
below  must  be  affirmed.  Judgment  affirmed.(a) 

(a)  See  Piggott  v,  Kemp  and  Others,  1  Grompton  ft  Meoson,  197. 
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CHRISTOPHER  HENRY  THOMAS  HAWKINS,  an  Infant,  by  JOHN 
HEYWOOD  HAWKINS,  his  next  friend,  v.  JOHN  HAWKINS  and 
MARY  ANN  HAWKINS.    AprU26, 

Lands  were  settled  bj  deed  in  tail  male,  on  suoh  person  as  at  the  decease  of  T.  H.  should 
be  the  second  son  then  liTing  of  T.  H.  and  A.  H. ;  and,  for  defaalt  of  soch  issae,  to 
the  third,  fourth,  and  so  on  (other  than  and  except  the  eldest),  in  like  manner;  for 
defaalt  of  such  issue,  to  the  eldest  or  only  son  in  tail  male ;  and,  for  default  of  soefa 
issue,  to  T.  H.  in  fee.  T.  H.  died  in  1766,  leaving  four  sons,  P.,  fL,  T.,  and  J.— P. 
died  in  1770,  an  infant,  without  issue;  C.  in  1829,  without  issue;  T.  in  1783,  without 
issue. 

Upon  a  suit  instituted  after  the  death  of  G. :  Held,  that  in  the  events  which  had  hap- 
pened, J.  took  an  estate  tail  under  the  settlement. 

Bt  order  of  the  Vice  Chancellor  the  following  case  was  sent  for  the  opinion 
of  this  Court : — 

By  marriage  settlement  of  16th  and  17th  of  June,  1756,  made  upon  the 
marriage  of  Thomas  Hawkins  with  Ann  Hejwood  (after  reciting  that  ample 
provision  had  been  made  for  Thomas  Hawkins's  eldest  son  by  such  marriage, 
under  the  will  of  his  uncle  Philip ;  that  Ann  Heywood's  father  had  paid  8000/. 
as  a  marriage  portion  to  his  daughter,  and  Thomas  Hawkins's  father  5000/.  to 
his  son) ;  certain  estates  in  the  parishes  of  Maddem,  St.  Erth,  Ludgvan,  Unj, 
Leiant  and  Mullion,  in  the  county  of  Cornwall,  were  limited,  subject  to  certain 
prior  trusts,  to  the  use  and  behoof  of  such  person  as  at  the  time  of  the  decease 
of  the  said  Thomas  Hawkins  should  be  the  second  son  then  living  of  the  body 
of  the  said  Thomas  Hawkins,  on  the  body  of  the  said  Ann  Heywood  to  be  be- 
gotten, and  of  the  heirs  of  the  body  of  suoh  second  son  lawfully  ^issuing;  r*-:^ 
and  for  default  of  such  issue,  to  the  use  and  behoof  of  the  third,  fourth,  *■ 
fifth,  sixth,  and  all  and  every  other  son  and  sons,  other  than  and  except  the 
eldest  son,  for  the  time  being,  of  the  body  of  the  said  Thomas  Hawkins,  on  the 
body  of  the  said  Ann  Heywood  to  be  begotten,  who  should  by  the  death  of  sach 
second,  third,  fourth,  or  other  son,  without  issue  of  his  or  their  respective  body 
or  bodies,  become  a  second  son  severally  and  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  should  be  in  priority  of  birth; 
and  of  the  several  and  Respective  heirs  of  the  body  and  bodies  of  all  and  every 
such  son  and  sons  lawfully  issuing ;  and  for  such  default  of  such  issue  as  afore- 
said, and  in  case  there  should  be  two  or  more  daughters  of  the  said  Thomas 
Hawkins,  on  the  body  of  the  said  Ann  Heywood  to  be  begotten,  then  to  the 
use  of  all  and  every  such  daughters  of  the  said  Thomas  Hawkins,  on  the  body 
of  the  said  Ann  Heywood  to  be  begotten,  and  the  heirs  of  their  several  and 
respective  bodies  lawfully  issuing,  to  take  as  tenants  in  common,  and  not  as 
joint-tenants :  but  in  case  there  should  be  only  one  son  of  the  said  Thomas 
Hawkins,  on  the  body  of  the  said  Ann  Heywood,  then  to  the  use  of  the  eldest 
or  only  son  of  the  said  Thomas  Hawkins,  on  the  body  of  the  said  Ann  Hej- 
wood, his  intended  wife,  to  be  begotten,  and  the  heirs  of  the  body  of  such  eldest 
or  only  son  lawfully  issuing ;  and  for  default  of  all  such  issue,  to  the  use  of 
the  said  Thomas  Hawkins,  his  heirs  and  assigns  for  ever. 

Thomas  Hawkins  died  intestate,  in  1766,  leaving  issue  of  said  marriage  fonr 
sons  and  one  daughter :  the  sons  were,  Philip,  the  eldest,  who  survived  his 
father,  and  died,  in  1770,  an  infant,  and  without  issue ;  Sir  Christopher  Haw- 
kins, who  was  the  second  son,  and  died  in  1829,  without  issue;  Thomas  Haw- 
kins, the  third,  who  died  in  1783,  without  issue;  and  the  defendant,  John 
Hawkins,  "^who  was  the  fourth  son  of  the  said  marriage,  and  still  living.  rt^Qj 

In  1780,  Sir  Christopher  Hawkins  suffered  a  recovery  of  divers  es-  •• 
tates,  comprising  amongst  others,  the  manor  of  Treveneague,  and  certain  tene- 
ments in  Market  Jew,  alias  Maraaion,  and  in  the  parish  of  Maddcm,  which  he 
took  as  tenant  in  tail  under  the  will  of  his  great  unde,  Philip  Hawkins;  wd 
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in  the  deed  to  make  a  tenant  to  the  prascipe,  after  describing  such  property, 
were  added,  ''  And  all  other  the  manors,  &c.  which  were  included  in  the  entail 
under  the  will  of  said  Philip  Hawkins,  and  all  and  singular  other  the  manors, 
messuages,  lands,  tenements,  and  hereditaments  of  him  the  said  Sir  C.  Haw- 
kins, situate,  lying,  and  being  in  the  several  parishes,  places,  and  precincts 
aforesaid,  or  either  of  them,  in  the  said  county  of  Cornwall." 

The  township  of  Market  Jew,  alias  Marazion,  and  the  parish  of  Maddern, 
were  mentioned  in  the  recovery  deed,  and  in  the  recovery ;  but  the  parish  of 
St.  Erth  was  only  mentioned  in  the  recovery ;  and  the  parishes  of  Ludgvan, 
Uny,  Lelant,  and  MuUion,  were  not  mentioned  in  either  the  recovery  deed  or 
the  recovery. 

By  the  will  of  Sir  C.  Hawkins,  all  such  parts  of  the  settled  property  of 
which  he  obtained  the  fee  by  means  of  the  recovery,  and  also  the  reversion  in 
fee  of  the  remainder,  subject  to  the  estate  tail,  if  any,  limited  by  the  said  set- 
tlement to  the  defendant  John  Hawkins,  were  devised  to  the  infant  plaintiff, 
Christopher  Henry  Thomas  Hawkins,  the  son  of  testator's  brother  John,  for 
his  life,  with  remainders  over.  ^ 

The  questions  for  the  opinion  of  the  Court  were,  first.  Whether  John  Haw- 
kins, the  fourth  son  of  Thomas  Hawkins,  the  father  of  the  said  Sir  C.  Hawkins, 
did,  under  or  by  virtue  of  ihe  indentures  of  lease,  release,  and  settlement  of 
1756,  either  in  the  lifetime  or  on  the  death  of  the  said  Sir  C.  Hawkins,  and  in 
^Yggi  ^^c  events  ^which  have  happened,  take  any  and  what  estates  or  interests 
^  in  the  several  messuages,  lands,  hereditaments,  and  premises  comprised 
in  the  said  indentures  of  lease,  release,  and  settlement  of  1756,  or  any  and 
which  of  them  ? 

Secondly,  Whether,  having  regard  to  the  terms  of  the  indentures  to  make 
the  tenant  to  the  praecipe  for,  and  to  lead  or  declare  the  uses  of,  the  said  re- 
covery, which  was  suffered  by  the  said  Sir  C.  Hawkins  in  1780,  such  recovery 
comprised  any  and  which  of  the  several  messuages,  lands,  and  hereditaments 
conveyed  by  the  said  indentures  of  lease,  release,  and  settlement  of  1756,  and 
thereby  limited  to  the  use  and  behoof  of  such  persons  as  at  the  time  of  the 
decease  of  the  said  Thomas  Hawkins  should  be  the  second  son  then  living  of 
the  said  Thomas  Hawkins,  on  the  body  of  the  said  Ann  Hevwood  to  be  be- 
gotten, and  of  the  heirs  of  the  body  of  such  second  son  lawfully  issuing  ? 

Toddy,  Seijt.,  for  the  plaintiff.  The  defendant,  John  Hawkins,  cannot  take 
under  the  limitations  of  this  settlement ;  for  neither  at  the  death  of  his  father, 
Thomas  Hawkins,  nor  at  the  death  of  his  brother.  Sir  Christopher,  did  he  an- 
swer the  description  of  second  son  of  Thomas  Hawkins.  The  limitation  gives 
a  vested  indefeasible  estate  to  the  person  who  shall  be  second  son  of  Thomas 
Hawkins,  living  an  elder.  For  in  Driver  v.  Frank,  3  M.  &  S.  32,  Dampier,  J., 
says,  '^  It  has  always  been  an  object  with  courts  of  law  and  equity  to  vest  inte- 
rests as  soon  as  the  words  of  the  instrument  will  admit  of  it :  such  a  construc- 
tion is  convenient,  as  it  facilitates  provisions  for  families,  by  ascertaining  the 
rights  and  property  belonging  to  each  member  of  it,  and  tends  in  general  to  an 
*7({Q'}  ^^^  ^°^  "^^^  arrangement  and  ^distribution :"  and  cites  several  authori- 
■*  ties  in  support  of  that  position.  So  in  Trafford  v.  Ashton,  2  Vem.  660, 
Lord  Cowper  held  that  a  second  son  took  an  estate  by  that  description,  being 
second  in  order  of  birth,  though  the  elder  brother  was  dead  before  the  second 
was  bom.  The  case  of  Lomaz  v.  Holmden,  1  Ves.  290,  only  shows  that  the 
first  son  at  the  time  of  a  testator's  death  may  take  under  the  description  of  first 
son  in  a  will,  where  a  former  son  has  died  after  the  making  of  the  will,  in  the 
testator's  lifetime.  Also,  that  the  same  person  may  answer  the  description  of 
primagenitus  and  tecundw.  Year-Book,  9  H.  7,  25  a.  Here  the  estate  was 
vested  in  Sir  Christopher,  as  second  son  in  the  lifetime  of  his  brother  Philip; 
nothing  has  occurred  to  devest  that  estate ;  and  therefore  it  passes  to  his  de- 
visee. 

MereweAer,  Seijt.,  for  the  defendant,  admitted  that  no  question  could  arise 
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as  to  the  estates  in  Maddem  and  St.  Erth,  to  which  the  recoyeiy  applied;  bat, 
as  to  the  others, — ^Alwarne,  one-third  of  the  manor  and  barton  of  IVewinnard, 
Trewinnard  Mills,  and  Colrogger, — oontendedy  that  the  manifest  intention  to 
be  collected  from  the  whole  deed  of  1756  was,  that  the  eldest  son  of  Thomas 
Hawkins  should  never  have  them,  being  otherwise  amply  provided  for ;  and 
Sir  Christopher,  having  been  put  in  the  situation  of  eldest  son  upon  the  death 
of  Philip  without  issue,  could  not  retain  lands  which  were  clearly  designed  as  a 
provision  for  a  second  son.  In  this  respect,  the  present  case  was  distingubhable 
from  Driver  v.  Frank,  where  it  did  not  expressly  appear  that  provision  had 
been  made  for  an  elder  son. 

The  following  certificate  was  afterwards  sent : 

We  have  heaixd  this  case  argued  before  us  by  counsel,  *and  have  con-  r^^'jn 
sidered  it,  and  we  are  of  opinion,  that  John  Hawkins,  the  fourth  son  of  >- 
Thomas  Hawkins,  father  of  the  said  Sir  Christopher  Hawkins,  did,  under  and 
by  virtue  of  the  said  indentures  of  lease,  and  release,  and  settlement  of  the  16th 
and  17th  of  June,  1756,  on  the  death  of  the  said  Sir  Christopher  Hawkins, 
and  in  the  events  which  have  happened,  take  an  estate  in  tail  general  in  the 
messuages,  lands,  tenements,  and  hereditaments  called  Allwame,  alias  Alwer- 
ton,  alias  Alwamton,  idias  Alwarton,  and  the  grist-mill  thereto  belonging;  one- 
third  of  the  manor  and  barton  of  Trewinnard,  and  the  mills  called  l^winnard 
mills;  and  also  all  that  messuage  or  tenement  called  Colrogger,  being  part  of 
the  premises  comprised  in  ^he  said  indentures'of  fease,  and  release,  and  settle- 
ment of  the  16th  and  IXth  d«  Jupe,  1756.  \  *    •  "' 

N.  C.  TiNDAL. 

J.  A.  Park. 
S.  Oaselex. 
E.  H.  Aldebson. 
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ACTION  ON  THE  CASE. 

The  plaintiff  purchaBed  a  bouse  of  A.,  and  the 
defendant  at  the  same  time  purchased  of  A. 
the  adjoininff  land,  upon  which  an  erection 
of  one  story  high  had  formerly  stood.  In  the 
conveyance  to  plaintiff,  his  house  was  de- 
scribed as  bounded  by  building  ground  be- 
longinff  to  defendant : 

ilela,  the  defendant  was  not  entitled  to 
build  to  a  greater  height  than  one  story,  if 
by  so  doing  he  obstructed  plaintiff's  lights. 
Swansborough  ▼.  Coventry.  305 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Fr ACTIOS,  ]1. 
AGREEMENT. 

1.  1.  Damaees  may  be  recovered  upon  an 
agreement  by  one  of  several  partners  to  intro- 
duce a  stranger  into  the  firm,  although  the 
agreement  be  entered  into  without  the  Know- 
iMge  of  the  firm. 

2.  It  is  a  sufficient  consideration  for  such 
an  agreement,  that  the  stranger  will  become 
a  partner.    M'NeUl  v.  Beid,  68 

2.  Two  persons,  not  partners,  who  concur  in 
giving  an  order  for  one  undivided  parcel  of 
goods,  are  not  therefore  liable  jointly  to  the 
seller,  if  upon  the  whole  of  the  transaction 
the  intention  of  the  parties  appears  to  have 
been  that  the  buyers  shoula  be  severally 
responsible  for  the  amount  of  their  respective 
interests  in  the  ffoods.  GUaon  and  Another 
V.  Luplon  and  Wood,  297 

AMENDMENT. 

5es  Practicb,  8.    Pleadiivo,  7. 

By  1  W.  4,  c.  70,  s.  14,  the  jurisdiction  of  the 


courts  of  great  session  in  Wales,  as  to  reco- 
veries, is  transferred  to  the  Court  of  C.  P. 

The  officer  of  the  court  of  great  session 
having  omitted  to  enter  of  record  a  recovery 
duly  suffered  at  bar  in  1804,  the  Court  of 
C.  P.  ordered  it  to  be  done,  nunc  pro  tune, 
under  s.  27,  of  1  W.  4,  c.  70,  which  gives 
that  Court  the  like  power  to  amend  a  reco- 
very of  the  court  of  great  session,  as  if  it  had 
been  suffered  in  C.  F.  Etxine,  Demandant ; 
OrigUht  Tefiant ;  Jones,  Vouchee.  312 

ANCIENT  LIGHTS. 

See  Acnov  on  thx  Casi,  1. 

ANNUITY. 

See  Plsadiico,  2.    Limitations,  Statute  of. 

1.  A  warrant  of  attorney  given  by  a  clergyman, 
authorizing  his  creditors  to  issue  a  seones- 
tration,  is  void  under  13  Eliz.,  c.  20.  ^eio- 
landY.Watkin.  113 

2.  The  Court  declined  to  hear  a  rule  for  setting 
aside  an  annuity,  upon  its  appearing  that  the 
rule  had  not  been  obtained  on  behalf  of  the 
grantor,  but  on  behalf  of  a  party  who  had 
purchased  the  annuity  from  the  assignee  of 
the  grantor,  an  insolvent,  and  who  raised  ob- 
jections to  avoid  completing  his  purchase. 
Fairelothy.  Gumey.  456 

3.  1.  A  sum  contracted  for,  to  be  paid  as  an 
annuity,  being  partly  secured  by  the  transfer 
of  a  policy  of  insurance  on  the  life  of  the 
grantor,  was,  in  the  annuity  deed,  increased 
by  the  amount  of  the  annual  premium  on  the 

Sdicy,  which  the  grantee  covenanted  to  pay : 
eld,  that  this  covenant  was  not  a  pecuniary 
consideration  to  be  specified  in  the  memorial, 
and  that  the  amount  of  the  annuity  was  pro- 
perly described  in  the  memorial  as  a  total 
compounded  of  the  sum  originally  contracted 
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for,  with  the  annual  premium  of  the  policy 
added  to  it. 

2.  The  deed  bv  which  the  annuity  was 
granted.contained  a  chargeon  a  rectory,  but 
a  warrant  of  attorney  which  accompanied 
the  deed,  though  it  recited  the  deed,  save 
no  authority  to  sequester  the  rectory:  Held, 
that  the  deed  was  only  void  pro  tanto^  and 
that  the  warrant  of  attorney  was  unim- 
peachable. 

3.  The  deed  recited  the  consideration  for 
the  annuity  to  have  been  paid  in  notes  and 
sovereig[ns;  the  memorial  stated  it  to  have 
been  paid  in  notes :  Held  sufficient.  Fair- 
ehtk  V.  Gurney.  622 

ARBITRATION. 
See  Costs,  3.    Award,  2. 

1.  The  Court  refused  to  set  aside  an  award,  on 
the  ground  that  the  parties  had  been  exam- 
ined by  consent,  and  that  subsequently  to 
the  award  the  plaintiflf  had  discovered  that 
the  defendant  was  a  felon  convict.  It  ap- 
peared, however,  that  the  judgment  of  the 
arbitrator  was  formed  independently  of  the 
defendant's  testimony.  Smith  v.Sainsbury.  31 

2.  When  a  verdict  is  taken,  with  damages  sub- 
tect  to  the  award  of  an  arbitrator,  if  the  ar- 
bitrator omit  to  make  his  award  within  the 
specified  time,  the  Court  will  send  the  cause 
down  to  a  new  trial.    Hall  v.  PhUlipt.      89 

ASSIGNEE. 
See  CovElf  ANT,  2. 

ATTESTING  WITNESS. 
See  EviDSMCB,  6. 

ATTORNEY. 
See  Practice,  1,  12.    Evidencb,  1. 

1.  In  considering  an  attorney's  bill,  the  jury 
may  discard  an  item  for  work  entirely  use- 
less, though  upon  an  item  for  work  partly 
useless,  or  in  respect  of  which  there  has  been 
any  negligence,  the  client's  remedy  is  only 
by  a  cross  action.  Shaw  v.  Arden  and  Another, 
TtDo,  <t<.  287 

2.  An  attorney  must  deliver  his  bill  under  2  G. 
2,  c.  23,  before  suing  to  recover  charges  for 
business  done  at  quarter  sessions.  Sylvester 
and  Another  v.  Weheter  and  Another,       388 

3.  An  attorney  is  not  compelled  to  proceed  to 
the  end  of  a  suit  in  order  to  be  entitled  to  his 
costs,  but  may,  upon  reasonable  cause  and 
reasonable  notice,  abandon  the  conduct  of  the 
suit,  and  in  such  case  may  recover  his  costs 
for  the  period  during  which  he  was  employed. 
Vantandau  and  Tindale  v.  Browne,  van- 
sandau  and  Brown  v.  Browne,  402 

4.  As  an  attorney  may  be  struck  off  the  roll  of 
this  Court  upon  reading  a  rule  for  strikinff  him 
off  the  roll  of  K.  B.,  so  he  may  be  readmit- 
ted here  upon  reading  a  rule  ot  K.  B.  for  his 
readmission  in  that  Court.    Ex  parte  Yatet. 

455 

AUTHORITY. 
See  Evidxncb,  2.    DitTRBSS,  1. 

AVOWRY. 
•  See  RsPLivuf. 


AWARD. 

1.  An  award  is  to  be  considered  as  pMiikei, 
when  the  parties  have  notice  that  it  is  ready 
for  deliverv  on  payment  of  the  reasontble 
charges.    Mueeelbrook  v.  Dnnkin.  603 

2.  The  Court  refused  to  set  aside  the  award  of 
a  barrister,  on  the  ground  that  he  had  ad- 
mitted an  incompetent  witness.  Perrtnas 
V.  Steggall.  679 

BAIL. 
See  Practice,  4. 

1.  An  affidavit  that  the  party  did  not  procure 
sufficient  bail,  because  be  expected  to  Mitle 
the  cauae,  is  not  a  sufficient  reason  to  entitle 
him  to  change  his  bail.     Orchard  v.  Gloter. 

.318 

2.  The  bail  are  discharged  if  a  plaintiff  on  ge- 
neral proceas  declares  as  executor.  Manam 
V.  Steven$.  400 

BANKRUPT. 
See  Evidence,  5,  8.   Infant. 

1.  The  keeper  of  a  private  lodging  hoase.  who 
also  seeks  a  profit  by  furnishing  her  guests 
with  provisions,  is  subject  to  the  bankrupt 
laws  as  an  hotel  keeper,  although  the  pro- 
visions are  set  apart  as  the  separate  propertj 
of  each  guest.  Smith  and  Another,  Atsignea 
ofMoberU,  a  Bankrupt,  ▼.  Scott.  14 

2.  H.,  before  his  bankruptcy,  hired  a  carriage  of 
M.,  and  let  it  to  defendant ;  defendant  sent  it 
back  to  H.  damaged ;  M.  repaired  it  with  the 
assent  of  H.,  and  H.  having  become  bank- 
rupt, proved  the  amount  due  for  repairs  ander 
H.'a  commission :  Held,  that  H.*s  assignees 
had  a  risht  of  action  against  the  defendant, 
although  H.'a  estate  paid  no  dividend.  For- 
ter^  Assignee  of  Hurland,  a  Bcnkruvl,  t. 
Vorley.  ^         •"  93 

3.  The  provisional  assignee  of  a  bankrupt  is 
not  reaponaible  for  the  fraud  of  an  agent  ap- 
pointed with  due  care.  Maw  and  Otken, 
Assignees  of  Leigh, a  Bankrupt  v.  Cutten.  9b 

4.  Under  6  G.  4,  c.  16,  a  transfer  of  goods  in  sat- 
isfaction  of  a  bon&Jide  debt,  made  volunianly, 
and  in  contemplation  of  bankruptcy,  is  so  act 
of  bankruptcy,  and  not  protected  by  the 
eighty-first  section,  though  made  more  than 
two  months  before  a  commission  issoes. 
Bevan  and  Anotker.  Assignees  of  A.  Nunn, 
a  Bankrupt,  v.  B.  Nunn  and  Another.      107 

5.  A  commission  of  bankrupt  may  be  sopponed 
on  a  debt  accruing  before  the  bankrupt  be- 
came a  trader,  and  an  act  of  bankruptcy  com- 
mitted after  he  has  ceased  to  be  a  trader. 
BaUie  v.  Grant.  131 

6.  S.  being  indebted  to  J.,  and  G.  being  indebt- 
ed to  S.,  S.  requested  G.  to  pay  J.  whatever 
might  be  due  from  G.  to  S.  G.  promised  J.  to 
do  so  aa  soon  as  the  amount  waa  ascertained. 

After  the  amount  had  been  asceruined. 
and  before  it  was  paid,  S.  became  a  bankrupt. 

Held,  that  notwithatandins  the  bankruptcy 
of  S.,  J.  might  sue  G.  for  the  amount  otbv 
debt  to  J.  Crowfoot  and  Otkers,  Assignees  «f 
Streatker,  a  Bankrupt,  v.  W.  B.  Gumey.  372 

7.  If  a  trader,  from  the  dread  of  an  arrest,  ab- 
ataina  from  going  to  a  place  to  which  be  ffom 
have  gone  out  for  auch  dread,  he  thereby 
commita  an  act  of  bankruptcy  by  "  abaeotiog 
himself  with  intent  to  delay  creuitora."  J^ff' 
son  and  Oikors  ▼.  Rolls  and  Anotker      640 
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BILL  OF  EXCHANGE. 

PUintifT  purchased  in  the  market  a  bill  drawn 
by  G.  at  Rio  Janeiro,  and  payable  at  sixty 
days*  sight ;  the  exchanse  fiilling  after  the 
purchase,  plaintifT  kept  tne  bill  nearly  five 
months,  and  then  sold  it  again. 

The  drawee  having  failed  before  present- 
ment, plaintiff,  after  paying  his  endorsee  the 
amount  of  the  bill,  sued  the  defendant,  the 
drawer : 

Held,  that  the  jury  were  correctly  directed 
to  consider,  whether,  looking  at  the  situation 
and  interests  of  both  drawer  and  holder, 
there  bad  been  unreasonable  delay  on  the 
part  of  the  plaintiff  in  forwardine  the  bill  for 
occeptance  or  putting  it  in  circulation ;  and 
the  jury  having  found  for  the  plaintiff,  the 
Court  refused  to  disturb  the  verdict.  MellUk 
V.  Matodon.  416 

BOND. 

1.  A  bond  conditioned  for  the  assessment  of, 
and .  arbitration  on,  the  damages  occasioned 
by  the  obligor's  working  a  mine,  every  two 
months:  Held  to  be  imperative,  and  not 
merely  directory,  as  to  the  periods  of  arbitra- 
tion. Stevens  v.  Lowe.  Stevens  v.  Striek.    32 

2,  \.  A  bond  given  to  commissioners  by  a  col 
lector  of  assessed  taxes,  and  his  surety,  to 
Siecure  due  payment  of  moneys  collected, 
need  not  be  stamped,  although  not  taken  in 
the  precise  amount  required  by  43  G.  3,  c 
99.  8.  13. 

2.  Such  a  bond  need  not  be  taken  tq  his 
majesty  and  his  successors. 

3.  The  collector  in  default  on  such  bond  is 
a  competent  witness  against  his  surety. 

4.  The  sale  of  the  collector's  lands  and 
goods  is  not  a  condition  precedent  to  putting 
such  bond  in  suit. 

5.  To  pay  money  collected  for  a  given  year 
to  the  account  of  a  different  year,  is  a  breach 
of  the  condition  for  due  payment.  Collins 
and  Others  v.  Gwynne.  544 

CARRIER. 

A  coach  proprietor  is  bound  to  convey  his  pas- 
sengeps  in  road-worthy  vehicles,  and  if  an 
accident  happen  from  a  defect  in  construction, 
the  proprietor  is  liable,  although  the  defect  be 
out  of  eight  and  not  discoverable  upon  ordi- 
nary examination.    Sharpe  v.  Grey.         457 

CHARTER-PARTY. 

A  lien  on  the  lading  of  a  ship  having  been  ex- 
pressly reserved  to  the  owner  by  a  charter- 
party,  held  that  goods  which  the  charterer 
purchased  and  put  on  board,  and  then  trans- 
ferred with  a  stipulation  to  convey  them  to 
their  destination  for  a  certain  amount  of 
freight,  were,  even  as  against  an  endorsee  of 
the  bill  of  lading,  subject  not  only  to  that 
freight,  but  to  the  ship-owner's  lien  for  a  ba- 
lance due  to  him  under  the  charter-party, 
whether  possession  of  the  ship  was  by  the 
charterparty  completely  out  of  the  shipowner 
and  vested  in  the  charterer,  or  not.  Small 
and  Others  v.  Moates.  574 

CONDITION. 
See  Bond,  2. 
Vol.  XXTIT.— 51 


CONDITION  PRECEDENT. 

See  Pleading,  4. 

Condition  precedent.  Defendant  was  to  pay 
for  building  upon  receiving  an  architect's 
certificate  that  the  work  was  done  to  his 
satisfaction.  The  architect  checked  the  build- 
er's charges,  and  sent  them  to  defendant : 
Held,  that  this  did  not  amount  to  such  a  cer- 
tificate of  satisfaction  as  to  enable  the  builder 
to  sue  defendant,  although  defendant  had  not 
objected  to  pay  on  the  ground  that  no  suffi- 
cient certificate  had  been  rendered.  Morgan 
v.  Bimie.  672 

CONSIDERATION. 

See  Agreembvt,  1. 

COSTS. 
See  Practice,  3,  5,  14. 

1.  The  rules  of  Hil.  2  W.  4,  are  not  retrospect- 
ive ;  and  a  party  who  before  those  rules  suc- 
ceeded on  two  trials,  is  still  entitled  to  the 
costs  of  both,  and  to  the  costs  of  entering  up 
judgment  nunenro  tunc^  if  the  delay  has  not 
been  occasioned  by  himself.  Carlisle  v.  Gar- 
land. 85 

2.  Where,  upon  a  bailable  writ,  the  defendant 
is  not  actually  arrested,  but  files  common  bail 
in  consequence  of  a  defect  in  the  affidavit  to 
hold  to  bail,  he  is  not  entitled  to  costs  under 
43  G.  3,  c.  46,  upon  the  plaintiff's  recovering 
less  than  would  have  entitled  him  to  proceed 
by  bailable  writ.    Anu>r  v.  Blqfield,  91 

3.  Costs  of  an  arbitration  under  an  order  of  iVtci 
JPrius  are  not  costs  in  the  cause.  Taylor  v. 
Lady  Gordon.  570 

4.  Upon  a  declaration  in  assumpsit  of  several 
counts,  to  which  the  general  issue  is  pleaded, 
and  a  verdict  is  found  on  one  count  for  the 
plaintiff,  and  on  the  remaining  counts  for  the 
defendant,  the  defendant  is  entitled,  under 
the  rule  Trin.  2  W.  4,  to  have  the  costs  of 
the  counts  found  for  him  deducted  from  the 
plaintifi^s  costs.  Knight  v.  Brown.  643 

5.  Where  immaterial  issues  are  found  in  favour 
of  defendant,  and  Judgment  is  afterwards 
entered  for  plaintiff  non  obstante  veredicto, 
neither  party  is  entitled  to  the  costs  of  the 
immaterial  issues^     Goodburne  v.  Bowman. 

667 

6.  Upon  a  judgment  as  in  case  of  a  nonsuit,  an 
executor  plaintiff  who  has  been  guilty  of 
wilful  negligence  is  not  liable  to  the  costs  of 
the  cause,  but  only  to  the  costs  occasioned  to 
the  defendant  by  such  wilful  negligence. 
Woolleyt  Executor,  v.  Sloper^  Executor.   754 

COURT  OF  ERROR. 
It  is  not  competent  to  a  court  of  error  to  revise 
amendments  in  the  record,  made  by  a  court 
of  record.    Mellish  v.  Richardson.  125 

COVENANT. 
1.  Covenant  to  leave  at  the  end  of  a  term  a 
water-mill,  with  all  fixtures,  fastenings,  and 
improvements  during  the  demise  fixed,  fas- 
tened, or  set  up  in  or  upon  the  premises,  in 
good  plight  and  condition,  reaaonable  use 
and  wear  only  excepted : 

Held,  to  include  a  pair  of  new  mill^stonea 
set  up  by  the  lessee  during  the  term,  al- 
thougn  the  custom  of  the  country  authorised 
him  to  remove  them.  Martyr  v.  Bradley.    24 


804 


Index. 


LANDLORD  AND  TENANT. 
See  Replevin. 


1.  **  Unless  you  pay  what  you  owe  me,  I  shall 
take  immediate  measures  to  recover  posses- 
sion of  the  property,*'  addressed  to  a  tenant 
at  will,  by  (he  party  entitled  in  fee  :  Held,  a 
8u6ficient  determination  of  the  will.  Doe 
dem.  B.  Price  v.  T.  Price.  356 

2.  The  property  in  trees  is  in  the  landlord ;  the 
property  in  bushes  is  in  the  tenant,  even 
where  they  are  cut  down  by  a  stranger.  Ber- 
riman  v.  Peacock,  384 

LIBEL. 
See  PLEA01II&,  5. 


LIEN. 
See  Chabter-partt. 

LIMITATIONS,  STATUTE  OF. 
In  an  action  for  money  had  and  received,  to 
recover  the  consideration  money  of  a  void 
annuity,  where  the  annuity  was  granted 
more  than  six  years  before  the  action 
brought,  but  was  treated  by  the  grantor 
as  a  subsisting  annuity  within  that  period, 
although  subsequently  avoided  at  his  in- 
stance, Held,  that  the  statute  of  limitations 
did  not  begin  to  run  until  the  annuihr  had 
been  avoided.  Cowper  and  Another,  Exeeu- 
tort  of  Natht  v.  Godmond,  Clerk,  748 

MEMORANDA,  286,  453,  664. 

MEMORIAL. 

See  P LEADING,  2. 

MONEY  HAD  AND  RECEIVED, 
ACTION  FOR. 
Where  money  is  paid  after  suing  out  process 
to  recover  it,  the  defendant,  before  he  pays, 
knowing  the  cause  of  action  for  which  the 
writ  is  sued  out,  and  there  bein^  no  fraud  on 
the  part  of  the  plaintiff,  no  action  is  main- 
tainable to  recover  such  money  back.    Bam- 
•  let  and  Oihert  v.  Richardton,  644 

NEWSPAPER. 
A  person  who  lets  out  types  and  men  to  print 
a  newspaper,  is  not  the  printer  within  the 
meaning  of  38  G.  3.  c.  78 ;  the  party  who 
hires  the  types  and  superintends  the  printing 
is  the  person  responsible  to  the  stamp  office. 
Bagiter  v.  JSobinton,  77 

NEW  TRIAL. 

See  Akbitratiow,  2.    Costs,  L    Evidihcr,  4. 
Practice,  2. 

OFFICE. 

1.  The  office  of  paymaster  of  the  exchequer 
bills  is  an  office  during  pleasure  only,  and 
not  during  good  behaviour,  under  the  pro- 
visions of  48  G.  3,  c.  I. 

2.  The  appointment  of  a  paymaster  in  the 
room  oi  another  is,  of  itself,  a  revocation  of 
the  first  appointment. 

3.  Such  former  appointment  may  be  so  re- 
voked, although  the  writing  conferring  that 
appointment  contain  no  power  of  revocation. 
SmUh  V.  Lalham,  692 


PARISH  CLERK. 


Two  parishes  having  been  united,  in  which 
before  the  union,  the  parish  clerk  was  ap- 
pointed by  the  parishioners  and  the  rector, 
Held,  that  after  the  union,  an  appointmeot 
by  the  rector  alone  was  invalid.  JJurtley  v. 
Cook  and  Another,  728 

PARTNERS. 
See  Joint  Stock  Company. 

PAYMENT  INTO  COURT. 
See  Practice,  15. 

PEER. 

See  Execution,  2. 

A  recovery  suffered  by  the  eon  of  a  peer  may 
pass,  though  the  acknowledgment  be  signed 
with  his  name  of  courtesy,  and  iiot  with  his 
true  name,  provided  he  be  described  on  the 
record  as  "  commonly  called  lord,  &c. 
Newark,  Voichee.  .     397 

PLEADING. 
See  Ttjrnpikb. 

1.  An  action  for  costs  incurred  in  opposing! 
petition  against  the  return  of  a  member  of 
parliament  may  be  brought  against  one  of 
several  petitioners,  under  9  G.  4,  c. 22.  usr- 
ney  v.  Gordon  and  Another.  37 

2.  I.  To  a  cognizance  for  the  arrears  of  annm- 
ty.  the  plaintiff  pleaded  that  a  meroonal  of 
all  the  deeds,  &c.,  by  which  the  annaiiy  was 
granted,  the  names  of  the  witijesses,  the 
consideration,  &c.,  was  not  enrolled  in  the 
Court  of  Chancery:  the  defendant  replied 
that  a  memorial  of  all  the  deeds,  &c..  tue 
names  of  the  witnesses,  the  consideration, 
&c.,  was  enrolled ;  and  after  setting  out  the 
memorial  at  length,  concluded  with  t  prmu 
patet  per  reeordum:  Held,  sufficient  on  de- 
murrer  alleging  that  the  conclusion  BhoaW 
have  been  to  the  country. 

2.  A  judgment  on  a  warrant  of  attorney 
being  one  of  the  securities,  and  the  luog- 
ment  being  referred  to,  as  entered  up :  nem, 
that  it  need  not  be  set  forth  in  the  mcmonai. 
Bichardion  v.  Tomkiea  and  Another,         M 

3.  To  a  plea  that  the  plaintiff  had  released  one 
of  two  joint  obligors,  the  plaintiff  replied 
that  the  release  was  given  with  an  under- 
taking  on  the  part  of  the  defendant,  the  obli- 
gor, that  the  release  should  not  operate  in 
Eis  discharge :  Held,  ill.    Cocks  v.  JV«A.^^ 

4.  A  general  averment  of  performance,  "  of- 
cording  to  the  provisions  of  the  smd  ogrH- 
mentr  is  sufficient  on  general  deniuner, 
although  the  agreement  contains  condiiwM 
precedent,  averment  of  the  performaiice  « 
which  would  have  been  indispensable  on 
special  dem  urrer.     Varley  v .  mnton.     Jw 

5.  1.  To  an  action  for  a  libel  charging  the 
plaintiff  with  having,  in  two  niayoraiue., 
bought  coals  at  6d.  a  bushel,  ha'***^*^'? 
them  to  the  poor  at  4d.,  and  bavjn«.^»If  ? 
the  corporation  M. ;  thereby  pocketing  j^* 
bushel  r  defendants  pleaded  that  the  plaintifl 
did  this  in  his  firat  mayoralty,  and  m  hw 
second  altered  hia  charges,  buying  the  ooaw 
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at  Sd,,  selling  to  the  poor  at  3J.,  and  charg- 
ing the  corporation  6d. ;  Held,  ill. 

2.  The  court  will  not  award  a  repleader, 
except  where  complete  justice  cannot  be  an- 
swered without  it.  Goodbume  v.  Bowman 
and  Others.  532 

6.  Avernaent,  that  the  defendant,  who  had 
made  a  note  promising  to  pay  the  plaintiff 
102.  fourteen  days  after  date,  and  had  deli- 
vered it  to  plaintiff  according  to  the  tenor 
and  efiect  thereof,  Held,  sufHcient  on  special 
demurrer.    Bancka  v.  Camp,  604 

7.  The  demandant  having  omitted  to  set  forth 
his  pedigree  upon  the  count  in  a  writ  of  right, 
the  court  refused  to  allow  him  to  amend, 
even  upon  an  affidavit  of  merits,  and  that 
the  omission  had  been  occasioned  by  the 
oversight  of  an  experienced  plead^^  the 
bar.    IVorley  v.  Blunt,  W\jfP^^9& 

8.  To  a  declaration  on  a  general  ^ceptance  of 
a  bill  of  exchange,  detendant  pleaded  that 
the  acceptance  was  (jualiiied,  and  that  ac- 
cording to  the  statute  m  such  case  made  and 
provided,  in  the  acceptance  he  expressed 
ihat  he  accepted  the  bill  "  payable  at  a  cer- 
tain place  only,  to  wit,  No.  32  Albany  Street, 
that  is  to  say,  and  not  oiherwue  or  else- 
where:** plaintiff  replied  that  the  accentance 
was  a  general  acceptance,  and  that  the  de- 
fendant did  not  in  the  acceptance  express 
**  that  be  had  accepted  the  bill  pavable  at  a 
certain  place  only,  in  manner  and  form  as 
the  defendant  hadf  alleged :" 

Held,  on  a  special  demurrer,  a  sufficient 
traverse. 

Held,  also,  that  the  plea  should  have 
alleged  that  no  presentment  for  payment 
was  made  at  the  place  appointed.  Lyon  v. 
Walls.  660 

9.  The  misstatement  of  the  form  of  action  at 
the  commencement  of  a  declaration  is  an 
irregularity  only,  and  not  fatal  on  special  de- 
murrer.   Anderson  and  Another  v.  Thomas. 

678 

10.  1.  In  quare  impedit,  the  ordinary,  unless 
he  has  collated,  cannot  counterplead  the 
plaintiff's  title  to  the  patronage. 

2.  The  declaration  shows  a  sufficient  avoid- 
ance of  a  living,  if  it  alleges  that  the  incum- 
bent accepted  another  benefice  with  cure  of 
souls,  although  it  contains  no  allegation  that 
the  benefice  held  by  the  incumbent  was  of 
the  value  of  82.  Apperley^  Clerk,  v.  Bishop 
of  Hereford.  681 

11.  Declaration  on  bail-bond  set  out  capias  in 
assumpsit  to  take  8.  P.  and  W.  P. — the  ar- 
rest of  S.  P. — and  the  execution  of  a  bail- 
bond  conditioned  that  3.  P.  should  appear  to 
answer  plaintiff  in  an  action  of  assumpsit: 

Held,  not  such  a  discrepancy  between  the 
capias  and  condition  of  the  bond  as  to  be  ob- 
jectionable on  general  demurrer.  Grottkk 
▼.  Phillips  and  Others.  721 

12.  In  replevin,  the  general  plea  de  injurii, 
dtc,  held  proper  after  an  avowry  that  plain- 
tiff was  an  inhabitant  of  the  parish ;  rateable 
to  the  relief  of  the  poor  in  respect  of  occupa- 
tion of  a  tenement  m  the  parish  ;  that  a  poor 
rate  was  made  and  published,  in  which  plain- 
tiff was  rated  at  71. ;  that  defendant,  as  col- 
lector, gave  him  notice  thereof  and  demand- 
ed payment,  which  plaintiff  refused ;  that  he 
was  thereupon  summoned  to  appear  at  a  petty 
sessions,  where  he  appeared  and  showed  no 


cause ;  whereupon  a  warrant  under  the  hands 
and  seals  of  two  justices  was  directed  and 
delivered  to  defendant  to  distrain  plaintifTs 
goods,  which  defendant  therefore  avowed  and 
prayed  a  return.    Bardons  v.  Selby.         756 

POOR. 
Where  a  party,  having  no  stock  in  trade,  is 
rated  as  an  inhabitant  of  a  parish,  his  remedy 
is  b}r  appeal  to  the  quarter  sessions.  Re- 
plevin does  not  lie  for  a  distress  under  such 
a  rate.    Marshall  v.  Pitman.  595 

PRACTICE. 
Sec  Amewdment.    Bail,  1,  2.    Evidewce,  JO. 

1.  The  Court  refused  to  restrain  the  defen- 
dants attorneys  from  acting  in  the  cause,  on 
the  ground  that  they  had  obtained  a  know- 
ledge of  the  plaintifrs  case  in  the  course  of 
a  Chancery  suit,  in  which  tbcv  had  been 
actinff  in  conjunction  with  the  plaintiff,  and 
in  which  the  defendant  had  no  interest ;  the 
defendant's  attorneys  deposing,  that,  in  that 
suit,  they  acted  also  for  the  defendant. 
Grissell  and  Others,  Executors  of  W.  Peto, 
V.  /.  Peto.  I 

2.  After  a  trial  has  been  had,  the  Court  will 
not  grant  a  venire  de  novo,  on  an  allegation 
that  the  jurv  has  been  convened  by  the  part- 
ner of  the  plaintifTs  attorney :  at  least  with- 
out proof  that  the  party  who  objects  was  not 
aware  of  the  fact  at  the  trial.  BrunskUl  v. 
Giles.  13 

3.  Before  applying  to  Court  to  compel  a  party 
to  give  security  for  costs,  application  should 
be  made  to  the  party.    Adams  v.  Brown.   81 

4.  Defendant  put  in  bail  by  affidavit,  but  omit- 
ted to  give  tour  days'  notice  of  justification : 
plaintiff  having  proceeded  on  the  bail-bond, 
the  Court  refused  to  stay  proceedings  upon 
an  application  made  within  twenty  days  after 
justification.     Goddard  v.  Jarvis.  88 

5.  A  judge  at  chambers  has  authority  to  order 
costs.    Doe  d.  Prescott  v.  Roe.  104 

6.  The  Court  will  discharge  a  rule  for  a  special 
jurv,  where  it  has  not  been  duly  acted  on, 
and  appears  to  have  been  obtained  for  the 
purpose  of  delay.    Stanbury  v.  Gillett.    319 

7.  Fine  allowed  to  pass  without  affidavit 
on  parchment,  under  what  circumstances. 
Wickham,  Demmndant  ;  Foreman  and  Wife, 
Deforciants.  332 

8.  Under  the  rule  of  Michaelmas,  1654,  s.  17,  a 
party  has  a  right  to  amend  after  plea  in 
abatement  on  payment  of  costs,  but  the 
Court,  or  a  Jud£[e,  have  a  discretion  to  allow 
him  to  amend  without  costs.     Wall  v.  Lyon. 

411 

9.  A  distringas  under  2  W.  4,  c.  39,  must  be 
issued  expressly  for  one  of  two  purposes, 
either  to  compel  appearance  or  with  a  view 
to  outlawry ;  not  in  the  alternative.  Fraser 
v.  Case.  464 

10.  Where  a  sheriff  has  illegally  arrested  a  de- 
fendant in  one  action,  he  cannot  detain  him 
in  another.    Barratt  v.  Price.  566 

11.  Affidavit  to  hold  to  bail  for  502.,  for  money 
had  and  received  to  plaintiff's  use,  and  money 
lent  by  plaintiff,  without  distinguishing  how 
much  is  due  on  one  account  and  how  much 
on  the  other:  Held,  sufficient.  Hagns  v. 
Levi.  595 

13.  Notice  of  trial  given  by  an  attorney  who 
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has  omitted  to  take  out  his  certificate,  is 
irregular.     Patterson  v.  Powell.  620 

13.  Upon  an  issue  under  the  interpleader  act, 
where  money  is  paid  into  Court  to  abide  the 
event,  the  successful  party  is  not  allowed  to 
take  the  money  out  of  Court  after  verdict  and 
before  judgment.  Cooper  y.  Lead  Smelting 
Company.  634 

14.  The  Court  will  not  stay  the  proceedings 
in  a  writ  of  right,  till  the  costs  of  a  prior 
ejectment  for  the  same  lands  are  paid.  Bow- 
year  V.  Bowyear.  670 

15.  In  assumpsit  for  the  breach  of  an  agreement 
to  sell  an  estate,  the  Court  refused  to  allow 
the  defendant  to  select  certain  of  several  al- 
legations of  damage  contained  in  a  single 
count,  and  pay  money  into  Court  on  those 
particular  allegations.  Hodges  v.  I^rd  Litch- 
field.  713 

PREROGATIVE. 
See  ExscuTOB,  2. 

PRINCIPAL  AND  AGENT. 

1.  Defendant,  an  auctioneer,  was  employed  by 
C,  a  person  in  embarrassed  circumstances, 
to  sell  his  property  ;  defendant  sold,  and  paid 
the  proceeds  to  C.*s  order :  C.  havmg  short- 
ly afterwards  been  declared  insolvent ;  Held, 
that  the  defendant  was  not  liable  to  C.*s  as- 
signee, although  the  defendant,  when  he 
sold  the  property,  was  aware  of  C.*s  embar- 
rassment. White^  Assignee  of  Calling,  In- 
solvefU,  v.  Bartlett.  378 

2,  nardman  v.  WUlcoek,  S.  P.  382 

PROVISIONAL  ASSIGNEE. 
See  Bankbuft,  3. 

PURCHASER. 

B.  after  marriage  having  made  a  settlement  on 
his  wife,  obtained  from  the  trustees  the  title 
deeds  of  the  property  settled,  and  deposited 
them  with  a  banker  as  a  security  for  money 
advanced : 

Held,  that  the  banker  was  not  a  purchaser 
within  the  27  Eliz.  c.  4,  e.  2,  and  that  the 
trustees  were  entitled  to  recover  the  deeds. 
Kerrison  and  Another  v.  Vorrien  and  Others. 

76 

QUARE  IMPEDIT. 

See  Pleadiitq,  10. 

REGULJE  GENERALES,  442,  663. 

RELEASE. 
iSee  Pleading,  9. 

REMAINDER. 

Lands  were  settled  by  deed  in  tail  male,  on 
such  person  as  at  the  decease  of  T.  H.  should 
be  the  second  son  then  living  of  T.  H.  and 
A.  H. ;  and,  for  default  of  such  issue,  to  the 
third,  fourth,  and  so  on,  (other  than  and  ex- 
cept the  eldest,)  in  like  manner ;  for  default 
of  such  issue,  to  the  eldest  or  only  son  in  tail 
male ;  and  for  default  of  such  issue,  to  T.  H. 
in  fee.  T.  H.  died  in  1 766,  leaving  four  sons, 
P.,  C,  T.,  and  J.  —  P.  died  in  1770,  an  in- 


fant,  without  issue ;  C.  in  1829,  without  is- 
sue ;  T.  in  1783,  without  issue. 

Upon  a  suit  instituted  after  the  death  of 
C. :  Held,  that  in  the  evenu  which  had  hap- 
pened, J.  took  an  estate  tail  under  the  set- 
tlement.   Hawkins  t.  Hawkiiu.  765 

REPLEVIN. 

Defendant  having  only  a  defeasible  title  de- 
mised to  plaintiff  for  years;  before  the  first 
quarter's  rent  was  due,  plaintiff  was  evicted 
by  title  paramount  to  defendant's,  and  re- 
mained out  of  possession  for  some  weeks ; 
he  then  entered  again  under  a  new  agree- 
ment with  the  person  who  had  evicted  him 
by  title  paramount: 

Held,  that  defendant  was  not  entitled  to 
dbtrain,  and  that  the  eviction  might  be  given 
in  evidence  on  the  issue  of  non  tenuit.  Hop- 
craft  V.  Keys.  613 

REVOCATION. 
See  OFriCB, 

SEQUESTRATION. 
See  Aw  If  uiTT. 

SHERIFF. 

See  Warrant  of  Attobiiby. 

A  sherifT,  who  has  seized  goods  under  a  %  fa., 
and  has  sold  and  delivered  them  after  a 
secret  act  of  bankruptcy  committed  \ij  the 
defendant,  but  before  a  commission  issuea 
against  him,  is  liable  in  trover  to  the  tssig- 
nees  under  the  commission.  Balmt  and 
QlherSt  Assignees  of  Bankkart  and  Benton, 
Bqnkrupt9,  v.  Hutton  and  Otkert,         471 

SPECIAL  JURY. 
See  Practice,  6. 

TAXES. 
See  BoMD. 

TRADING. 
See  Bankbuft,  1. 

TRAVERSE. 
See  Plead uro,  8. 

TRESPASS. 
See  Landlord  and  Tenant,  3. 

TROVER, 
See  Shebiff. 

TRUSTEE. 

A  fine  may  be  levied  by  a  trustee,  sabstitoted 

for  a  missing  trustee,  under  6  G.  it  c*  1^1.^ 

5.    Jackson,   Demandant;  Ward  and  W« 

Conusees.  ^ 

TURNPIKE. 

Where  two  persons  fill  the  ofHce  of  clerk  to 
the  trustees  of  a  turnpike  rosd,  both  muaj. 
join  in  executing  a  contract  on  the  part  oi 
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trustees,  under  3  G.  4,  c.   126,  s.  57.    Bell 
and  Head  v.  Nixon  and  Davnon,  393 

VARIANCE. 
See  PLXADiKa,  11. 

WARRANT  OF  ATTORNEY. 

Set  Evidence,  ]1. 

1.  A  warrant  of  attorney  not  filed  pursuant  to 
3  G.  4,  c.  39,  s.  2,  is  not  void  generally,  but 


only  as  against  an  assignee  under  a  valid 
commission  of  bankruptcy. 
2.  The  sheriflfis  liable  to  an  action  for  not  sell- 
ing under  a  fi.  fa.  with  reasonable  expedition. 
Aireton  v.  Davit.  740 

WITNESS. 
Sec  Evidence,  7,  8. 

WRIT  OF  RIGHT. 
See  Practice,  14.  Evidence,  9.  Pleading,  7. 


THE  END. 
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